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CASES 

AKQUBD  AOT)  DETEKUUfED 


UNITED  STATES  SUPREME  COURT. 


OOTOBEBTERM,  1906. 


(Mt  U.  S.  SS) 

TKRHITORy  OP  NEW  MEXICO  EX  REL. 
£.  J.  MflLEAN  &  COMPANY,  Appt. 


Appeal— from   teirltorUU   lupianu    court— 
Federal  queation. 

1.  A  controTeny  &b  to  the  eon*titu- 
tional  right  of  a  teiritorUI  le^slature  to 
osB  m  spedfled  law  under  the  brcid  legis- 
htira  power  conferred  bj  U.  B.  Ber.  Stat. 
I  1851,  involTes  the  validity  of  an  mthority 
«xendaed  tmder  the  United  States  within 
the  meaning  of  th«  act  of  March  3,  1SS5  (23 
SUt.  at  L.  443,  chap.  SG5,  U.  B.  Comp.  Btat. 
1901,  p.  672),  I  2,  defining  the  appellate 
JuriHliction  of  the  Supreme  Court  of  the 
United  States  over  the  supreme  courti  of 
the  territorie«.« 

Appeal— from   territorial   supreme   couit— 
■mount  in  dispute. 

2.  Some  sum  or  value  must  be  in  dis- 
pnte  in  order  to  sustain  the  appellate  juris- 
olction  of  the  United  States  Supreme  Court 
over  the  supreme  courts  of  the  territories 
which  ia  conferred  by  the  act  of  March  3, 
ISSe  (23  Stat,  at  L.  443,  chap.  366,  U.  a 
Comp.  SUt.  1901,  p.  672),  1  2,  without  re- 
nrd  to  the  sum  or  valne  in  dbpute,  in  eases 
biTolving  the  validity  of  a  treaty  or  statute 
«f,  or  authority  exerdaed  under,  the  United 
atatM.t 

Appeal — fiom   territorial    sopienu    court — 
amonnt  in  dispute. 

3.  A  suit  in  which  the  matter  in  dis' 
puts  is  the  right  of  consignors  to  have  a 
conatgnment  ahipped  by  a  common  carrier 
to  !ta  destination  involves  a  valuable  right, 
meaaarable  in  money,  and  therefore  satis- 
flea  the  rvqairements  of  the  act  of  March 
1,  1886,  conferring  upon  the  Supreme  Court 
«f  the  United  Etatea  appellate  jurisdiction 
over  the  supreme  courts  of  the  territories 
irithout  regard  to  ths  som  or  valne  In  dis- 


*Ed.    Note.-Far    cue*   li 
Cent.  Dig.  Courts,  |  lOn. 

tBO.    Nata._riir    cue*    U 
Oat  Dls.  Oonrts.  |  UU. 
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point,   sea  veL   11, 
point,   see  tM.  in 


pute,  where  the  validity  of  a  treaty  or  itat- 
ute  of,  or  authority  exerdsed  under,  (Jm 
United  States  is  Involved.! 
Commerce — duties  on  imports  or  export!. 

4.  Only  articles  imported  from,  or  ex- 
ported to,  foreign  douoWbs,  are  within  ths 
purview  of  U.  S.  ConsL  art.  I,  |  10,  forbid- 
ding auy  state,  without  the  eonseut  of  Odd- 
gresa  to  lay  any  imposts  or  duties  on  im- 
ports or  exports  except  what  may  be  ahM>- 
lutely  necessary  for  executing  Its  inspection 

Evidence— Judicial  notice. 

6,  Judicial  notice  will  be  taken  by  the 
Supreme  Court  of  the  United  States  of  ths 
fact  that,  in  the  territory  of  New  Mexico 
and  in  other  similar  parts  of  the  West, 
oattle  are  required  to  be  branded  in  order 
to  Identify  their  ownership,  and  that  they 
run  at  large  in  great  stretches  of  country, 
with  no  other  means  of  determining  their 
separate  ownership  than  hy  the  brand  or 
marks  upon  them. 

Commerce— territorial      regulation— fnipee- 

tion  law. 

8.  The  prohibition  anfnst  the  receipt 
by  common  carriers  for  transportation  b»- 
yond  the  limits  of  the  territory  of  hides 
which  do  not  bear  the  evidence  of  inspectioa 
required  by  N.  M.  act  of  March  IB,  1901,  is 
a  valid  exercise  of  the  police  power,  and 
does  not — there  being  no  congressional  legis- 
lation covering  the  subject  and  making  a 
different  provlBioa — violate  the  oommerw 
clause  of  the  Federal  Constitution,  although 
hides  not  offered  for  transportation  are  not 
required  to  be  inspected  after  thirty  days  in 
slaugbterhousea,  and  not  at  all  outside  of 
the  slai'^hterhouaes,  and  although  the  inci- 
dental effect  of  the  statute  may  be  to  levy 
a  tax  upon  this  class  of  property. 
Commerce — territorial      legislation — inspo^ 

tlon  fee. 

7.  Tha  amount  of  the  fee  imposed  by  N. 

tBd.  NotB.— For  cuaa  la  polnL  ■■■  voL  U, 
Cent  DlB.  Coarta,  I  IiaL 

TBd.  Note.~-For  casaa  In  poln^  see  veL  1* 
Ceot.  Dis.  Oommerca,  H  1,  M.  O- 
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H.  Mt  of  Hudi  IB.  1901,  for  tba  iunction 
of  UdM  offerad  for  tnLuportatlon  Mfond 
tho  limit!  of  tha  toiritoir,  doe*  not  rander 
tbat  statute — if  otherwiN  Talid — repugnant 
to  tbe  eommerM  elatiM  of  th«  FMentl  Con- 
■Utntion,  where  it  is  not  eo  unreaeonabla 
and  dieproportion&te  to  the  Mrricea  rendered 
u  to  cbalfenge  the  good  faith  of  the  Uw. 

[No.  IB.] 


APPEAL  from  the  Sapreme  Gotirt  of  Uia 
Territory  of  New  Mexico  to  rariew  a 
judgment  which  afSimed  a  Jndgmant  of  the 
Dlitrict  Conrt  of  Banta  Fa  Ooimty,  In  that 
territory,  auitainlng  a  motion  to  quash  an 
altemaUve  writ  of  mandamus  to  compel 
a  oommon  oarriar  to  receive  for  transporta- 
tion  beyond  the  limits  of  the  territory  hides 
which  did  not  bear  the  evidenoa  of  inspeo- 
tlira  required  by  the  territorial  laws.    Af- 

See  same  oasa  below  <N.  M.)  78  Pae.  74. 

The  facts  are  stated  In  the  opinion. 

Messrs.  WlUlam  B.  Chllden  and  T.  B. 
Cabvn  for  appellant. 

Messrs.  Charles  A.  S^esi,  A.  C  Camp- 
bell, and  D.  J.  Leahey  for  appellee. 
« 

•  *  Mr.  Justloe  Day  dellTered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judgment  of 
the  supreme  court  of  New  Mexico,  afHrming 
the  judgment  of  the  district  court  of  Santa 
Fe  counfy,  sustaining  a  moUon  to  quaah  an 
altematlTe  writ  of  mandamua  issued  on  the 
relatioD  of  B.  J.  McLean  ft  Company  against 
the   DejiTer   A  Bio   Grande   RallnMd   Com- 

■  'From  the  all^iatlons  of  the  writ  It  ap- 
pears that  the  relatoia,  the  appellanti  here, 
had  delivered  to  the  railroad  company  at 
Banta  Fe,  New  Mexico,  a  bale  of  hides  oon- 
signed  to  Denver,  Colorado,  a  point  on  tha 
line  of  the  defendant's  railroad.  The  rail- 
road company  refused  to  receive  and  ship 
Om  hides  for  tbe  reason  that  they  did  not 
bear  the  evidence  of  Inspection  required  by 
the  act  of  the  legislature  of  New  Mexico, 
approved  March  19,  1901,  which  act,  to  be 
more  fully  noticed  hereafter,  made  it  an 
offense  for  any  railroad  company  to  receive 
hidaa  for  ahipment  beyond  the  limits  of  the 
territory  which  had  not  been  inspected  with- 
in the  requirements  of  the  law. 

An  objection  la  made  to  the  jniisdletion 
of  this  court  upon  the  ground  that  the  case 
Is  not  appealable  under  the  act  of  Congresa 
of  March  3,  iSSS.  23  StaL  at  L.  443,  chap. 
S55  <n.  8.  Oomp.  StaL  1901,  p.  672). 

Section  I  of  the  act  provldea.  In  subatanoe, 
ttat  BD  appeal  or  writ  of  sror  ifaall  be  al- 


lowed from  any  judgment  or  decree  of  tbs 
supreme  oonrt  of  a  territory  unless  the  mat- 
tor  in  dispute,  exclusive  of  costs,  exceeds 
the  anm  of  96,000.  Section  2  of  the  aot 
makes  exception  to  the  application  of  |  1 
as  to  the  sum  In  dispute,  in  oases  wherein 
is  involved  the  validity  of  a  treaty  or  stat- 
ute of  or  authority  SKardsed  under  the  Unit- 
ed States,  and  In  all  such  caaaa  an  appeal 
or  writ  of  error  will  lie  without  r^^rd  to 
the  sum  or  value  in  dispute. 

Confessedly,  $5,000  la  not  involved;  and 
in  order  to  be  appealable  to  this  court  the 
case  must  Involve  the  validity  of  an  author- 
Ity  exercised  under  the  United  States,  and 
also  be  a  oontrover^  In  which  some  sum  or 
value  is  involved.  This  court,  in  the  case 
of  United  States  r.  Lynch,  137  U.  S.  Z8(K 
28S,  34  L.  ed.  700-702,  11  Sup.  Ct.  Rep. 
1I4-11S,  laid  down  the  test  of  the  right  to 
appeal  under  the  atatute  in  the  following 

"The  validity  of  a  sUtuto,  or  the  validity 
of  an  authority,  is  drawn  in  question  when 
the  existence  or  constitutionality  or  legality 
of  such  statuts  or  authority  ia  denied,  and 
the  denial   forms  the  subject  of  direct  in- 

The  right  to  legislate  in  the  territories  $ 
Is  conferred,  ander'constitntional  authority,' 
by  the  Congress  of  the  United  States,  and 
the  passage  of  a  territorial  law  is  the  exer- 
tion of  an  authority  exercised  under  the 
Unit«d  States.  WhUe  this  act  was  passed 
in  pursuance  of  the  authority  given  by  the 
United  States  to  the  territorial  legislature 
it  is  contended  by  tbs  relaton  below,  ap- 
pellants here,  that  it  violates  tha  Constitu- 
tion of  the  United  States,  and  is  therefora 
invalid,  although  it  is  an  attempted  ersr- 
ciae  of  power  conferred  by  Congreas  upon 
the  territory.  The  objection  of  the  relator  to 
the  law  raiaea  a  controvert  as  to  tba  right 
of  tile  legislature  to  pass  It  under  the  broad 
power  of  legislation  oonferrtd  by  Congress 
upon  the  territory.  In  other  words,  ths 
validly  of  an  authority  exercised  under  tha 
United  States  in  the  passage  and  enforce- 
ment of  this  law  Is  directly  challenged,  and 
the  case  does  Involve  the  validity  of  an  au- 
thority exercised  onder  the  power  derived 
from  the  United  Statea.  It  is  not  a  ease 
merely  involving  the  construction  of  a  leg- 
islative act  of  the  territory,  as  was  tiie 
fact  in  Snow  v.  United  States,  US  U.  8. 
346,  30  L.  ed.  207,  6  Sup.  Ct.  Rep.  1059. 
The  power  to  pass  the  act  at  all.  In  view  of 
the  requirements  of  the  Constitution  of  the 
United  States,  is  ths  subject-matter  of  con- 
troversy, and  brings  the  case  In  this  aapeot 
within  the  2d  section  of  the  act. 
Is  there  any  sum  or  value  In  dispute  la 
is  easel    While  the  act  does  not  pieaerib* 
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the  amount,  wms  mm  or  ralua  most  b«  In 
dlapnt«.  Albri^t  y.  New  Mexico,  200  U. 
a  ».  60  I..  e<L  346,  20  Sup.  CL  Rep.  210. 
Tht  matter  in  dispute  ia  the  rl^t  to  tiave 
tiie  goods  which  wen  tAndered  for  Bhipment 
ttkiuporUd  to  their  daBtination.  Aa  a 
wnuuoii  carrier,  the  mtlroad  wk*  bound  to 
noeive  and  tranipart  the  gMtda.  Its  refus- 
al to  to  do  waa  baaed  upon  ths  itatut*  in 
^ueetion  became  of  Uie  noninspection  of  the 
goods  tendered.  The  relators  claimed  the 
ri^t  to  have  their  goode  transported  be- 
cause the  statute  waa  null  and  void,  being 
wi  unconstitutional  enaotmenL  The  con- 
troversy, therefore,  lelatas  to  the  right  of 
the  appellant*  to  have  their  goods  trans- 
ported by  the  railroad  company  to  the 
§  plooe  of  destination.  We  think  this  was  a 
*  valuable  ri^t,  measurable  *  In  money.  At 
eommon  law,  a  causa  ol  action  arose  from 
the  refusal  of  a  common  carrier  to  trans- 
port goods  duly  tendered  for  carriage.  Or- 
dinarily, the  meosuro  of  domogas  in  such 
••M  is  the  difference  between  the  value  of 
th*  goods  at  the  point  of  tender  and  their 
value  at  their  proposed  destination,  leH 
the  coat  of  carriage.  We  are  of  the  opin- 
ion that  this  controvervy  ioTolTsa  a  monery 
Talue  within  the  meaning  of  the  statute, 
and  the  motion  to  dismiss  the  appeal  will 
W  oremiled. 

Paaaing  to  the  merits  of  the  controrersy, 
Oangress  has  conferred  leglslativa  power 
spon  the  t«rritory  to  an  extent  not  incou- 
■[■tent  with  the  Constitution  and  laws  of 
tte  United  Statw.  U.  8.  Rer.  Stat.  |  18G1. 
It  is  contended  that  the  act  tinder  consider- 
■tion  contraTenea  that  part  of  artiole  1, 
I  10,  of  the  Constitution  of  the  United 
States,  which  reads:  "No  state  shall,  with- 
out Uie  content  of  the  Cougreaa,  lay  any 
fanposts  or  duties  on  import*  or  exports, 
«xccf)t  what  may  be  absolntaly  necesaai;  tor 
executing  Ita  incpeetion  lawa."  And  also 
tbat  part  of  th*  8th  section  of  taiieU  1  of 
the  Constitution  of  the  United  States,  which 
gives  to  Congres*  the  power  to  regulate  oom- 
nerce  with  foreign  nations,  and  among  ths 
■tatcB,  and  with  the  Indian  tribe*. 

As  to  the  objeotion  predicated  on  |  10 
at  arUele  1,  that  section  con  have  no  ap- 
plication to  the  present  eaae,  as  that  provi- 
•ioii  directly  applies  only  to  artlclea  im- 
ported or  exported  to  foreign  countries. 
Patapaco  Onano  Co.  t.  Board  of  Agriculture, 
171  U.  a  84ft-3S0,  43  X*  ed.  I9M03,  18 
Snp.  CL  Rep.  8S2,  and  eases  cited.  More- 
OfW,  that  paragraph  of  ths  Constitution 
•xpressly  reserves  the  right  of  the  states 
to  pass  inspection  laws,  and  If  this  law  is 
of  that  ehaiaetar  ft  does  not  nin  counter 
to  this  reqniranwt  of  the  CMstitation. 
no  ijiMiHiMi    prlBoipally   aignad    is   as  | 


the  effect  of  Utis  law  npon  luterstats 
imeroe,  and  It  ia  urged  that  it  Is  in  viola- 
tion of  the  Constitution,  because  It  under- 
takes to  regulate  interstate  commerce,  and 
lays  npon  it  a  tax  not  within  the  power  of 
the  iooal  legislature  to  exact.  It  has  been 
too  frequently  decided  by  this  court  to  re-g 
quire  the  restatemenl^of  the  decisions,  that* 
the  exelunve  power  to  regulate  interatate 
commerce  Is  rested  by  the  Constitution  In 
Congress,  and  that  other  laws  which  un- 
dertake to  regulate  such  commerce  or  Im- 
pose burdens  npon  It  are  Invalid.  This  doc- 
trine has  tteen  reaffirmed  and  announced  in 
cases  decided  as  recently  ns  ths  last  term 
of  this  court.  Houston  4,  T.  C.  R.  Co.  r. 
Mayes,  201  U.  8.  321,  BO  L.  ed,  772,  29 
Sup.  a.  Rep.  491;  McNeill  t.  Southern  R. 
Co.  202  U.  8.  643,  60  L.  od.  1142,  28  Sup. 
CL  Rep,  722.  While  this  is  true,  it  U 
equally  well  settled  that  a  state  or  a  terri- 
tory, for  the  same  reasons,  in  the  exercise 
of  the  police  power,  may  males  rules  and 
regulations  not  oonflicting  with  the  legisla- 
tion of  Congress  upon  the  same  subject,  and 
not  amounting  to  regulations  of  interstate 
commeroe.  It  will  only  be  necessary  to  refer 
to  a  few  of  the  many  cases  decided  In  Oils 
court  holding  valid  enactments  of  legisla- 
tures having  for  their  object  the  protection, 
welfare,  and  safety  of  the  people,  althou^ 
such  laws  may  have  oa  effect  upon  Inter- 
state  commeroe.  ISssouri,  K.  &  T.  R.  Co.  ' 
V.  Haber,  160  U.  S.  613-635,  42  L.  ed.  878- 
886,  18  Sup.  CL  Rep.  488i  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Solan,  180  U.  S.  133,  42  L. 
ed.  038,  18  Sup.  CL  Rep.  288;  Pennsylvania 
R.  Co.  V.  Hughes,  191  U.  S.  477,  48  L.  ed. 
Sup.  CL  Rep^  132.  The  principle 
decided  In  these  cases  is  that  a  state  or 
territory  has  the  right  to  legislate  for  the 
safety  and  welfare  of  Its  people,  and  that 
this  right  is  not  taken  from  it  because  of 
the  exclusive  right  of  Congress  to  regulate 
interstate  commerce,  except  in  cases  where 
the  attempted  exereiBe  of  authority  by  the 
legislature  b  in  conflict  with  an  act  of 
Congress,  or  Is  an  attempt  to  regulate  in- 
terstate commeroe.  In  Patapsoo  Quono  Co. 
V.  Board  of  Agriculture,  tupra,  it  waa  di- 
rectly recognised  that  the  state  mi^t  pass 
inspection  laws  for  tlie  protection  of  Its 
people  against  fraudulent  practices  and  for 
the  Buppression  of  frauds,  although  such 
legislation  had  an  effect  npon  interstate 
commerce.  The  same  principle  was  recog- 
nind  In  Neilson  v.  Garta,  £  Woods,  287, 
Fed.  Caa.  No.  10,001,— a  case  deddsd  by  1&. 
Justice  Bradley  mi  the  eirsnit  and  quoted 
from  at  length  witii  approval  by  Mr,  Ohiat 
Justice  Puller  in  ths  Patapaco  Case. 

Applying    ths    principles    reoognixed    Iih 
ma  esses  t*  tbs'saaa  at  bar,  does  the  aatP    ' 


lyCOOglC 


27  SUFREUE  OODBT  REFORTEB. 


Oct.  Tnub 


1b  quMtlon  do  TioloiM  to  tha  ezfllnalva 
right  of  Congreu  to  regaUte  iiit«nUte 
Munmercel  We  take  judicial  notice  of  the 
fact  that>  In  the  territory  of  New  Mexico, 
and  In  other  similar  parts  of  the  Weat, 
cattle  are  required  to  he  branded  in  order 
to  identify  their  owuersliip,  and  that  the; 
run  at  large  In  great  atrebchea  of  country 
wit]]  DO  other  meana  of  determining  their 
■eparata  ownership  than  hy  the  brands  oi 
marks  upon  them.  In  view  of  these  con- 
■Iderationa,  and  for  (he  purpose  of  pro- 
tecting the  owners  of  cattle  against  fraud 
and  orimiual  seizures  of  their  property, 
the  territory  of  New  Mexico  has  made  pro- 
vision, by  means  of  a  system  of  taws 
acted  for  the  purpose,  for  the  protection  of 
the  ownsTBhip  of  cattle  and  the  prevention 
of  fraudulent  appropriations  of  this  Idnd  of 
property.  The  legislation  upon  the  subject 
in  the  territory  is  thus  summarized  in  the 
opinion,  in  this  case,  of  the  supreme  court 
Of  New  Mexioo  (78  Pac.  74) : 

The  first  act  relating  to  inspection  of 
bides  «as  passed  in  18S4,  and  provided 
that  all  butchers  should  keep  a  record  of 
all  animals  slaughtered,  and  keep  the  hides 
and  horns  of  such  animals  for  thirty  days 
after  slaughter,  free  to  the  inspection  of  all 
persona  (Comp.  Laws,  t  M)  ;  and  provided 
a  penalty  for  failure  to  keep  the  record  and 
the  hides  and  boms  (|  8S),  and  a  penalty 
for  refusal  of  inspection  of  the  record 
hides  CI  87).  In  18BI  all  persons  were 
quired  to  keep  hides  for  thirty  days  for  the 
inspection  of  any  sheriff,  deputy  sheriff,  o 
any  constable,  or  any  board  or  inspeetoi 
or  any  officer  authorized  to  inspect  hides 
(I  eg),  and  provided  a  penalty  [f  gO). 
In  1880,  amended  in  IBas  (I^ws  IBgS, 
ebap.  20,  {  4.  p-  70),  a  cattle  sanitary  board 
was  created  (f  183),  with  power  to  adopt 
and  enforce  quarantine  regulations  and  reg- 
ulations for  the  Inspection  of  cattle  tor  sale 
and  slaughter  (|  184),  and  pay  inspectori 
not  to  exceed  $2.G0  per  day  and  their  ex- 
penses (1  ISO).  In  1891  the  cattle  sani- 
tary board  was  authorized  and  required  to 
make  regulationa  concerning  inspection  of 
Seattle  for  shipment,  and  hides  and  slaughter- 
*  houses  {i  208),  and  there  waa'provided  the 
details  of  arrangement  for  inspection  of 
cattle  (f  E12),  and  the  duties  of  catUe  in 
■pectors  were  enlarged  by  providingi  'Every 
■laugh terhouse  in  this  territory  shall  be 
carefully  inspected  by  some  one  of  the  in- 
spectors aforesaid,  and  all  hides  found  in 
nch  slaughterhouses  shall  be  carefully  com- 
pared with  the  records  of  such  slaughter- 
houses, and  a  report  in  writing  setting  forth 
tha  number  of  cattle  killed  at  any  such 
daughtarhouse  since  tha  last  Inspection, 
>    •    .    tha    names    of    tha    persons    from 


whom  each  of  aald  eatUa  was  bought,  tha 
brands  and  marks  npon  each  hide,  and  anj 
information  that  may  bo  obtained  tow^ 
ing  the  violation  by  the  owner  of  any  raofc 
slaughterhouse,  or  any  other  person,  of  tb« 
provisiona  of  an  act  entitled  "An  Act  fot 
the  Protection  of  Stock,  and  for  Other  Pur- 
poses," approved  April  1,  18S4.  For  the 
purpose  of  ""■'""g  the  inspection  author- 
ized by  this  act,  any  inspector  employed  bj 
the  said  sanitary  board  shall  have  the  right 
to  enter,  In  the  day  or  nlghtime,  any 
slaughterhouse  or  other  place  where  eattli 
are  killed  in  this  territory,  and  to  care- 
fully examine  the  same,  and  all  boolcs  and 
records  required  by  law  to  be  kept  therein, 
and  to  compare  the  hides  found  therein  with 
such  records'  (t  213).  In  1893  it  was  pro- 
vided that  the  cattle  sanitary  board  might 
fix  fees  for  the  inspection  of  cattle  anA 
hides  (I  221)  (repealed  in  1890  [Laws  1S9> 
chap.  S3,  p.  107] )  and  that  such  fees  shall 
be  paid  to  the  secretary  of  the  board  and 
placed  to  the  credit  of  the  cattle  sanitary 
board  <|  222],  and  shall  be  used,  together 
:th  funds  realiced  from  tazea  levied  and 
sessed,  or  to  he  leried  and  assessed,  up- 
.  cattle  only,  to  defray  tha  expenses  of 
the  board  (f  220).  (Siapter  44,  p.  94,  of 
the  Laws  of  1899,  makes  no  changes  In  the 
law  material  to  the  consideration  of  this 
case.  Section  2,  chap.  63,  p.  ll}7,  of  tha 
Laws  of  1899,  provides  a  fee  of  3  cents  for 
spection  of  cattle." 

In  part  malaria  with  this  legislation  tha 
act  of  igOl,  now  under  consideration,  waa 
passed.  Sections  3  and  4  of  that  act  are 
aa  follows: 

"Sec  3.  Hereafter  it  shall  be  nnlawfidg 
for  any  person,  flm^'or  corporaUon  to  offer,* 
any  railroad  company  or  other  common 
rier  to  receive,  for  the  purpose  of  ship- 
ment or  transportation  beyond  the  limits  of 
this  territory,  any  hides  that  have  not  been 
inspected  and  tagged  by  a  duly  authorised 
inspector  of  the  cattle  sanitary  board  of 
New  Mexico,  for  the  district  in  which  inch 
hides  originate.  For  each  hide  thus  In- 
ipected  there  shall  be  paid  by  the  ovniei 
ir  holder  thereof  a  fee  or  charge  of  10 
cents,  and  such  fee  or  chai^  shall  be  a  lien 
upon  the  hides  thus  inspected,  until  the 
same  shall  have  been  paid.  Eadi  inspector 
of  hidea  shall  keep  a  complete  record  of  all 
iuspeetiona  made  by  him,  and  shall  at  onee 
forward  to  the  secretary  of  the  cattle  sani- 
tary board,  on  blanks  furnished  him  for  that 
purpose,  a  complete  report  of  each  inspe> 
tion,  giving  the  names  of  the  purchaser  and 
shipper  of  the  hides,  aa  well  as  all  tha 
brands  thereon,  which  said  report  shall  b* 
preserve  by  the  secretary  a*  a  part  of  tht 
records  of  Ua  ofSe^ 
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'Sm  L  Any  peraon,  flrm,  or  corpornUoD, 
eammoa  cftniei,  railroad  companj,  or  agent 
thereof,  TioUting  osy  proriuon  of  this  act, 
or  refuoing  to  permit  the  inapection  of  any 
hides  as  herain  providod,  shall,  upon  eonviij- 
tiOD  thereof,  be  deemed  guilty  of  a  miade- 
meaaor,  and  aholl  be  fined  in  any  aum  nol 
exceeding  91,000  for  each  and  every  viola- 
tion of  the  provisions  of  thia  act." 

The  purpose  of  these  prorieioua  ia  appar- 
ent, and  is  to  prevent  the  erimiual  oi 
fraudulent  appropriation  of  cattle  by  re- 
qniriug  the  inapecUon  of  hidea  and  regis- 
bation  by  a  record  which  preserves  the 
name  of  the  shipper  and  purchaser  of  the 
hides,  aa  well  as  the  brands  thereon,  and 
by  whleh  ia  afforded  some  evidence,  at  least, 
tending  to  identify  the  ownerahip  of  the 
cattle.  It  is  evident  that  Qte  provision  aa 
to  the  shipuiait  of  the  hides  bejrond  the 
Hmita  of  the  teriitoi;  is  essentiat  to  this 
purpose,  for  if  the  hides  can  b«  aurrepti- 
tioualy  or  criminally  obtained  and  shipped 
beyond  auch  limits,  without  Inspection  or 
registration,  a  very  convenient  door  is  open 
to  the  perpetration  of  fraud  and  the  preven- 

2  tion  of  discovery. 

*  •  It  ia  argued  that  this  act  lays  a  special 
burden  upon  interstate  conuneroe,  beoaoae, 
under  the  lav,  hide*  not  offered  for  trans- 
portation are  not  required  to  be  inspected 
after  tUrty  days  in  aUughterhonses 
not  at  all  ontslda  of  alanghterhouses. 
hgislation  la  not  void  because  it  meets  the 
ndgenoiea  of  «  particular  situation.  Other 
■tatutoiy  provisiona  apply  to  property  re- 
inaiuing  in  the  territory,  where  poasibly 
it  may  be  found  and  identlfled.  When 
ahipped  beyond  the  limits  of  the  territory 
the  means  of  reaching  it  are  beyond  local 
eontrol,  and  It  ia  the  purpose  of  ||  3  and  4 
of  the  aet  of  1901  to  pieserve  within  the 
territory  a  record  of  the  brands  identifying 
the  property  and  naming  the  purchaser  or 
■hipper.  Certainly  wa  cannot  judicially  say 
fliat  there  con  be  no  valid  reason  for  mak- 
ing the  InapectioD  In  question  apply  only 
to  hides  offered  for  transportation  beyond 
the  territory,  and  that  for  that  reason  the 
tax  la  an  arbltrarj  discrimination  against 
interstate  traffic 

It  ia  urged  further  that  this  ia  a  mare 
revenue  law  and  in  no  Just  aense  an  Inspeo- 
tion  law,  and,  therefore,  not  within  the  po- 
Uee  power  conferred  upon  the  territory.  It 
Is  true  that  inspection  lawa  ordinarily  have 
for  their  object  the  Improvement  of  quality, 
and  to  protect  the  communis  against  frand 
and  Imposition  in  the  character  of  the  ar- 
ticle received  for  sale  or  to  be  exported,  but 
tn  the  Patapsoo  Case,  twpra,  it  waa  direct- 
ly recognized  that  Inspection  laws  such  aa 
Uio  one  under  eonddaratlon  ml^t  be  passed 


in  the  exerdas  of  the  police  power,  and 
such  was  the  view  of  Mr.  Justice  Bradley 
in  Neitson  v.  Qanca,  ttipro,  decided  on  the 
circuit.  We  see  no  reason  why  an  Inspection 
law  which  has  for  its  purpose  the  protection 
of  the  community  againat  fraud  and  the 
promotion  of  the  welfare  of  the  people 
cannot  be  passed  in  the  exercise  of  the  po- 
lice power,  when  the  legislation  tenda  to 
Bubserve  the  purpose  in  view.  In  the  terri- 
tory of  New  Mexico,  and  other  parts  of  the 
country  similarly  situated,  it  ia  highly  es- 
sential to  protect  large  numbers  of  people 
against  criminal  aggresaiou  upon  this  elaas 
of  property.  The  exercise  of  the  police  S 
power '  may  and  should  have  reference  to* 
the  peculiar  situation  and  needs  of  the  com- 
munity. The  law  under  consideration,  de* 
aigued  to  prevent  the  clandestine  i-Mnoval 
of  property  in  whleh  a  large  number  of  the 
people  of  the  territory  are  interested,  seems 
to  UB  an  obviously  rightful  exercise  of  this 
power.  It  Is  true  it  affects  interstate  com- 
merce, but  we  do  not  think  such  was  its 
primary  purpose,  and  while  It  may  have  an 
effect  to  levy  a  tax  upon  tltis  elaas  of  prop- 
erty, the  main  purpose  evidently  was  to 
protect  the  people  against  fraud  and  wrong. 

It  is  furiher  urged  that  this  law  ia  in- 
valid because  It  Imposea  an  unreasonable 
fee  for  the  inspection,  which  goes  into  the 
treasury  of  the  sanitary  board,  and  the 
allegationa  of  the  writ  tend  to  show  that  an 
Inapeetor  might  make  a  eonaiderable  sum  in 
excess  of  day's  wages  in  the  work  of  in- 
specting hides  under  the  provisions  of  this 
aot.  The  law  being  otherwise  valid,  the 
amount  of  the  inspection  fee  is  not  a  ju- 
dicial question;  it  rests  with  the  legislature 
to  fix  the  amount,  and  it  can  only  present 
a  valid  objection  when  it  is  shown  that  It 
ia  so  unreasonable  and  disproportionate  to 
the  services  rendered  as  to  attack  the  good 
faith  of  the  law,  Patapaco  Ouauo  Co.  T. 
Board  of  Agriculture,  171  U.  S.  345-3C0,  43 
L.  ed.  IB1-I03,  IS  Sup.  Ct.  Rep.  8S2. 

We  are  of  the  opinion  that  the  allegations 
of  the  relator  aa  to  the  cost  of  Inspection, 
compared  with  the  fees  authorized  to  be 
charged,  and  the  profit  which  might  ac- 
crue to  the  Inspector,  in  view  of  other  and 
necessary  incidental  expense  connected  with 
the  inspection  and  regiatration,  do  not  bring 
the  case  within  that  class  which  holds  that, 
under  the  guiae  of  inspection,  other  and 
different  purposes  are  to  be  subserved,  thus 
rendering  the  legislation  Invalid. 

Upon  the  whole  case,  we  are  of  the  opin- 

n  that,  in  the  absence  of  congressional 
legislation  covering  the  subject,  and  making 

different  provision,  the  act  In  oontroveray 
ia  a  valid  exercise  of  the  police  power  of 
the  territory,  and  not  in  violation  of  the 
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Conatitutiou    giving    excluilva    pover    to 
CongreM  in  the  regolatioa  of  intersUU  oom- 


(SS  U.  S.  1) 

REUBEN  HODGES,   WilllBm  R.  ClAmpIt, 
knd  Wuh  McKinney,  Flffs.  In  Err., 

UNITED  STATES.! 

I 
Civil  right*— power  of  Cangresa  to  protect 
against  indlvldiial  interference. 

ConffreiB  was  not  empowered  by  U.  S. 
Oonat.,  I3tb  Amend.,  to  make  it  an  offense 
Mklnat  ttke  United  States,  cognizable  in  the 
Federal  courts,  for  private  individual!  to 
oompel  negro  dtixena,  bj  intimidation  and 
force,  to  &iiBt  from  performing  their  con- 
tracts of  employment,  but  the  remedy  must 
be  sought  through  state  action  and  in  state 
tribunals,  subject  to  the  supervision  of  the 
Buprems  Court  of  the  Unltea  States  by  writ 
of  error  in  proper  cases.* 

[No.  14] 

SohmltUd  October  IS,  1909.  Orderwl  for 
oral  argument  November  6,  190S.  Argued 
A|Hil  23,  1900.    Decided  May  28,  lOOe. 

IN  ERROR  to  the  District  Court  of  the 
United  StAtes  for  the  Eastern  District  of 
Arkansas  to  review  a  judgment  convicting 
individual  citizens  of  compelling  negro 
dtisens,  by  force  and  Intimidation,  to  de- 
list from  performing  tbeif  contracts  of  em- 
ployment. Reversed  and  remanded  with  In- 
■tmctiona  to  sustain  a  demurrer  to  the  in- 
dictment. 

^  Statement  by  ib.  Justice  Brewer: 
•  *  On  October  8,  1903,  the  grand  jury  re- 
turned Into  the  district  court  of  the  United 
States  lor  the  eastern  district  of  Arlcansas 
an  indictment  charging  that  the  defendants 
(now  plaintiffs  In  error),  with  others,  "did 
knowingly,  wilfully,  and  unlawfully  con- 
spire to  oppress,  threaten,  and  intimidate 
Berry  Winn,  I>aTe  HIntou,  Percy  Legg,  Joe 
Uardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
•ad  George  Shelton,  ciUzens  of  the  Unlt«d 
States  of  African  descent.  In  the  free  exer- 
cise and  enjoyment  of  rights  and  privileges 
■eenred  to  them  and  each  of  them  by  the 
Constitution  and  laws  of  the  United  States, 
and  because  of  their  having  exercised  the 
■ame,  to  wit:  ^e  said  Berry  Winn,  Dave 
Hinton,  Percy  Legg,  Joe  Mardls,  Joe  Mc- 
Qill,  Dan  Shelton,  Jin  Hall,  and  George 

t[This  case  was  dedded  at  the  October, 
IMS,  term,  but  dissent  waa  not  filed  antn 
October  O.  190fl.— Ed.1 

•M.    Note.— Por   ciHS   Ib   pSiBt,   •■•   veL    U, 


Cor.  TwaMt 

being  then   and    there   persons  of 

African  descent  and  citizens  of  the  United 
States  and  of  the  state  of  Arkansas,  had 
then  and  there  made  and  entered  into  con- 
tracts and  agreements  with  James  A.  Davis 
and  James  S.  Hodges,  persons  then  and 
there  doing  business  under  the  oaroe  of 
Davis  t  Hodgee  as  copartners,  carrying  on 
the  business  of  manufacturers  of  lumber  at 
Wbita  Hall,  in  said  county,  the  said  con- 
tracta  Iwing  for  the  employment  hy  said 
Arm  of  the  said  Berry  Winn,  Dave  Hinton, 
Percy  Legg,  Joe  Mardis,  Joe  McGill,  Dan 
Shelton,  Jim  Hall,  and  George  Shelton  as 
laborers  and  workmen  in  and  about  their 
said  manufacturing  eatabliahment,  by  which 
contracts  tlie  said  Berry  Winn,  Dave  Hin- 
ton, Per^  Legg,  Joe  Mardis,  Joe  McQill, 
Dan  Shelton,  Jim  Hall,  and  Qeorge  Shelton 
were,  on  their  part,  to  perform  labor  ando 
services  at'said  manufactory,  and  were  to* 
receive,  on  the  other  hand,  lor  their  labor 
and  services,  compensation,  the  same  being 
a  right  and  privilege  conferred  upon  them 
by  the  13th  Amendment  to  the  Constitution 
of  the  United  States  and  the  laws  passed 
In  pursuance  thereof,  and  being  a  right 
similar  to  that  enjoyed  in  said  stAte  by  the 
white  cititens  thereof,  and  while  the  said 
Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Mardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
and  George  Shelton  were  in  the  enjoyment 
of  said  right  and  privilege  the  said  defend- 
ants did  knowingly,  wilfully,  and  unlaw- 
fully conspire  as  aforesaid  to  injure, 
oppress,  threaten,  and  intimidate  them 
in  the  free  exerdse  and  enjoyment  of 
said  right  and  privilege,  and  because  of 
their  having  so  exercised  the  same,  and  b^ 
cause  they  were  citizans  of  African  descent) 
enjoying  said  right,  by  then  and  there  noti- 
fying the  said  Berry  Winn,  Dave  Hinton, 
Percy  Legg,  Joe  Mardis,  Joe  McGill,  Dan 
Shelton,  Jim  Hall,  and  George  Shelton  that 
they  must  abandon  said  contracts  and  their 
said  work  at  said  mill  and  cease  to  perform 
any  further  labor  thereat,  or  receive  any 
further  compensation  for  said  labor,  and 
by  threatening,  in  case  they  did  not  so 
abandon  said  work,  to  injure  them,  and  by 
thereafter  then  and  there  wilfully  and  un- 
lawfully marching  and  moving  in  a  body  to 
and  against  the  place  of.  business  of  the  said 
firm  while  the  said  Berry  Winn,  Dave  Hin- 
ton, Percy  Legg,  Joe  Mardis,  Joe  McGill, 
Dan  Shelton,  Jim  Hall,  and  George  Shelton 
were  engaged  thereat,  and  while  they  were 
in  the  perlormanoe  of  said  contracts  there- 
on, the  aaid  defendants  being  then  and 
there  armed  wiUi  deadly  weapons,  thraab- 
ening  and  intimidating  tha  said  workmen 
there  employed,  with  tha  pnrpose  of  com- 
pelllnji  them,  by  Tiolanoe  and  threata  and 
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othenriM,  to  nmom  from  tmld  pluw  of 
bnaiiMas,  to  itop  Hkid  work,  and  to  eeaja  th> 
•BJojment  of  tftid  right  and  privilege,  uid 
hj  Umi  Mid  titer*  wllfallj,  delibemUly,  ftnd 
ralswfnlly  compdllng  uld  Berr^  Winn, 
Wra  Hinton,  Peref  Legg,  Joe  Msrdia,  Joe 
Ueain,  Du  Shelton,  Jim  Hkll,  and  Qeorge 
•  Bhelton  to  quit  mid  work  Mid*«b&iidon  uid 
pl»«e  And  ee»M  the  free  anJoTment  of  all 
adTantagee  ondei  lald  oontraoti,  the  same 
being  eo  done  by  Hid  def  eadanto  and  each  of 
them  for  the  purpose  of  driving  tlte  uid 
Berry  Winn,  Dava  Hinbm,  Perey  Legg,  Joe 
Uardii,  Joe  MeOill,  Dan  Bhriton,  Jim  Hall, 
and  George  Shelton  from  eaid  place  of  biul- 
Deea  and  from  their  labor  because  they  were 
eolored  men  and  citizens  of  African  de- 
went,  contrary  to  the  form  of  the  atatnto  in 
sncb  caee  made  and  provided,  and  against 
the  peace  and  dignity  of  Uie  United  States." 

A  demurrer  to  ttils  indictment,  on 
ground  that  the  oSanse  created  bj  ||  I97T 
and  SeOS,  Bev.  Stat  (U.  B.  Comp.  Stat 
UOl,  pp.  I2Cg,  3712),  under  which  it  waa 
found,  was  not  witiiln  the  Juritdietion  of 
tiw  courts  of  the  United  Statea,  but  int 
Judiidally  cognizable  bj  otota  tribunals  only, 
vas  overruled,  a  trial  had,  and  the  three 
plaintiffs  in  error  found  gnlltj,  sentenced 
Mparatoly  to  impriaonment  for  different 
terms  and  to  fine,  and  to  be  thereafter  in- 
eligible to  any  office  of  profit  or  trust  cre- 
ated by  the  Constitution  or  laws  of  the 
United  States.  Sections  1977,  197B,  1979, 
S008,  and  GSIO  (U.  S.  Comp.  Stot  1901,  pp. 
1269-1202,  8712,  3713)  read  as  follows: 

"Sec  1977.  All  persona  within  the  juria- 
diction  of  the  United  States  shall  have  Uie 
•ame  rif^t  in  every  state  and  territory  to 
make  and  enforoe  contracts,  to  ens,  be 
parUee,  give  evidence,  and  to  the  full  and 
•qual  benefit  of  all  laws  and  proceedings  for 
the  seonrity  of  persona  and  property  as  ts 
enjoyed  by  white  citiienB,  and  shall  be  aub- 
Jeot  to  like  punishment,  paina,  penalties, 
taxes,  licenses,  and  exaotiona  of  every  kind, 
and  to  no  other, 

"Sea.  19TS.  All  citisens  of  the  United 
States  ahall  have  the  same  right,  in  every 
•tote  and  territory,  as  is  enjoyed  by  white 
dtliena  thenof  to  Inherit,  pnrehase,  lease, 
sell,  hold,  and  convey  real  and  personal 
proper^. 

"Bee.  1979.  Every  person  who,  under  color 
•f  any  statute,  ordinance,  regulation,  cus- 
tom, or  usage  ol  any  state  or  territory,  sub- 
jeota,  or  (bums  to  be  aubjected,  any  citizen 
of  the  United  States  or  other  person  wlth- 
-  In  the  juriadiction  thereof  to  the  deprivation 
*«f  mitf  ti^ts,  privilc^ea,  or  immunities  *se- 
•Bi«d  fa;  the  Constitution  and  laws,  shall  be 
Bahle  to  the  party  injured  In  an  action 
•t  law,  anit  In  equity,  or  other  proper  pro- 
■eedliig  for  ndrees.** 


"Bee.  660B.  If  two  or  mora  persons  eo» 
spire  to  lajnre,  oppreas,  threaten,  or  in- 
timidate any  dtisen  in  tiia  free  axerclae  or 
enjoyment  ol  any  right  or  privilege  secured 
to  bim  by  the  Constitution  or  laws  of  the 
United  Btatee,  or  because  of  his  having  so 
exercised  the  aame;  or  if  two  or  more  per- 
sona go  in  diagniae  on  the  highway,  or  on 
the  promisee  of  another,  with  intent  to  pt^ 
v«nt  or  hinder  his  free  exercise  or  enjoy- 
ment of  any  right  or  privilege  so  secured,— 
they  shall  be  fined  not  more  than  five  thon- 
aand  dollars  and  Imprisoned  not  more  than 
ten  yeara;  and  ahall,  moreover,  be  there- 
after ineligible  to  any  office  Or  place  o( 
honor,  profit  or  trust  created  by  the 
Constitution  u-  laws  of  the  United  States." 

"See.  fiSlO.  Every  person  who,  nnder  color 
of  any  law,  stotuto,  ordinance,  regulation, 
or  custom,  subjeeto,  or  causes  to  be  sub- 
jected, any  inhabitant  of  any  state  or 
territory  to  the  deprivation  of  any  rights, 
privileges,  or  immnnltiee,  secured  or  pro- 
tected by  the  Constitution  and  laws  of  the 
United  Statea,  or  to  different  punlshmente, 
pains,  or  penalties,  on  account  of  aach  in- 
habitant being  an  alien,  or  by  reason  of  hti 
color  or  rao^  than  are  prescribed  for  the 
punishment  of  dtlcena,  shall  be  punished 
by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  not  more  Ukan 
one  year,  or  by  both." 

There  being  constitutional  questions  in- 
volved, the  judgment  was  brought  directiy 
to  this  court  on  writ  of  error, 

Uesar*.  James  P.  Clarke,  L.  C  Going,  and 
J,  F.  Gautney  for  plaintiffs  In  error. 

Attorney  General  Moody,  Assistent  Attor- 
ney Qenetal  Pnrdy,  and  Mr.  Otis  J.  CarUon, 
for  defendant  in  error. 

*  Mr.  Justice  Brewer  delivered  the  opinion  * 
of  the  oourti 

While  the  indictment  was  founded  on  f| 
1977  and  GG08,  we  have  quoted  other 
sections  to  show  the  scops  of  the  legislation 
of   Congress   on   the   general   question   in- 

That  prior  to  the  three  poit  bsEIum 
uendmente  to  the  Conetitution  the  naUoD- 
al  government  bad  no  jarisdiction  over  a 
wrong  like  that  charged  in  this  indictment 
ts  conceded;  that  the  I4th  and  ISth  Amend- 
mento  do  not  justify  the  legislation  is  also 
beyond  dispute  for  they,  as  repeatedly  held, 
are  restrictions  upon  state  action,  and  no 
action  on  the  part  of  the  state  is  complained 
of.  Unless,  therefore,  the  13th  Amendment 
veata  In  the  nation  the  jurisdiction  clainied,JJ 
the  remedy  must  be  sought  throu^'stoto* 
action  and  In  stoto  tribunals,  aubjeet  to 
the  supervision  of  this  court  t^  writ  of  a^ 
ror  In  proper  easea. 
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In  tha  SIftughtar-HouM  Cum,  ID  Wall. 
SO,  T«,  SI  L.  ed.  394,  408,  In  dafluing  the 
priTlIeges  snd  immunitieB  of  eitlzeuB  of  the 
MreraJ  itatCB,  this  is  quoted  from  Uie  opin- 
ion of  Mr.  Justice  Washington  in  Corfi«ld  v. 
Ooi7«U,  4  Wash.  C.  C  3T1,  E«d.  Cu.  No. 
8230: 

"The  InquEr;,'  he  Uijt,  1i,  What  u« 
the  privUq^ea  and  immunities  of  eittsens 
«f  the  Beveral  itAtett  We  fee]  no  hesitation 
in  confining  these  expressions  to  those 
privilegeB  and  immunities  which  are  funda- 
mental; which  belong  of  ri^t  to  the 
eitizens  of  all  free  gOTemmenti,  and  which 
have  at  all  times  been  enjoyed  hj  oitisens  of 
the  aeverol  states  which  compose  this 
Union,  from  the  time  of  their  becoming  free. 
Independent,  and  sovereign.  What  these 
fundamental  principles  ors,  it  would  be 
more  tedious  than  dlfScult  to  enumerate. 
Thtij  maj'  all,  however,  be  oomprehended 
under  the  following  general  heads  r  pro- 
tection by  the  government,  with  the  right  to 
acquire  and  possess  property  of  every  Itind, 
and  to  punue  and  obtain  happiness 
safaty,  subject,  nevertheless,  to  such 
■traints  as  the  government  may  prescribe 
for  the  general  good  of  the  whole.'" 

And   after   referring   to  other  case* 
court  added  (p.  77,  L.  ed.  p.  409) : 

"It  would  be  the  vainest  show  of  learning 
to  attempt  to  prove  by  dtations  of  author- 
ity, tbat  up  to  the  adoption  of  the  recent 
amendments  no  claim  or  pretense  was  set  up 
that  tliose  rights  depended  on  the  Federal 
government  for  their  existence  or  protection, 
beyond  the  very  few  express  limitations 
which  the  Federal  Constitution  imposed 
upon  the  states, — such,  for  instance,  aa  the 
prohibition  against  en  post  faeto  laws,  bills 
of  attainder,  and  laws  Impairing  the  obli- 
gation of  contracts.  But,  with  the  excep- 
tion of  these  and  a  few  other  restrictions, 
the  entire  domain  of  the  privileges  and 
immunitieB  of  citizens  of  the  states,  as 
above  defined,  lay  within  the  constitutional 
and  legislative  power  of  tha  states,  and 
1^  without  that  of  the  Federal  government." 
•  *  Notwithstanding  the  adoption  of  these 
three  amendments,  tha  national  govern - 
nent  still  remains  one  of  enumerated 
powers,  end  the  10th  Amendment,  which 
reads,  "the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to 
the  statu  respectively,  or  to  the  people," 
is  not  shorn  of  its  vitality.  True,  the  13th 
Amendment  grants  certain  speciBed  and  ad- 
ditional power  to  Congress,  but  any  con- 
greoaional  legislation  directed  against  in< 
dividual  aetion  which  was  not  warranted 
before  the  13th  Amendment  must  And  an- 
ttwiify  In  it.    And  in  Interpreting  the  scope 


of  tliat  Amendment  It  b  well  to  bear  in 
mind  the  words  of  Mr.  Chief  Justice  Mar- 
shall, In  Gibbons  t.  Ogdan,  9  Wheat.  1,  18S, 
0  L.  ed.  23,  63,  which,  tfaou^  spoken  more 
than  four  score  years  ago,  are  still  the  rule 
of  construction  of  constitutional  provisional 

"As  men  whose  intentions  require  no  con- 
cealment generally  employ  the  words  which 
most  directly  and  aptly  expreaa  tlie  ideaa 
they  intend  to  oonvey,  the  enlightened 
pablots  who  framed  our  Constitution,  and 
the  people  who  adopted  it,  must  be  under- 
stood to  have  emplt^^  words  in  tiieir  nat- 
ural sense,  and  to  hare  intended  what  th^y 
have  aold." 

The  13th  Amendment  reads: 

"Sac.  1.  Neither  slavery  nor  Involuntal^ 
servitude,  except  as  a  punishment  for  crinM 
whereof  the  party  shall  have  been  duly  con- 
vlcted,  shall  exist  within  the  United  States, 
or  any  place  subject  to  their  jurisdiction. 

"Sm,  2.  Congress  shall  have  power  ta 
enforcs   this   article  by  appropriate  legia- 

The  meaning  of  this  is  aa  clear  as  lan- 
guage can  make  it.  The  things  denounced 
are  slavery  and  involuntary  servitude,  and 
Congress  is  given  power  to  enforce  that  d^ 
nundation.  All  understand  by  these  term* 
a  condition  of  enforced  compulsory  servloa 
of  one  to  another.  While  the  inciting  cause 
of  the  Amendment  waa  the  emancipation 
of  the  colored  race,  yet  it  is  not  an  attempt 
to  commit  that  race  to  the  core  of  the 
nation.  It  is  the  denunciation  of  a  con-** 
dition,  and  not  a* declaration  in  favor  of  a* 
particular  people.  It  reaches  every  race  and 
every  individual,  and  If  in  any  respect  it 
oonunite  one  race  to  the  nation,  it  oommita 
every  race  and  every  Individual  thereoL 
Slavery  or  involuntary  servitude  of  the 
Chinese,  of  the  Italian,  of  the  Anglo-Saxon, 
as  much  within  its  compass  as  aUtverr 
Involuntary  serrituda  ol  tha  AfricaiL 
Of  this  Amendment  it  was  said  by  Mr. 
Justice  Miller  in  Blaughter-House  Caaeo,  IS 
Wall.  SS,  21  L.  ed.  406:  "Ite  two  short 
sections  seem  hardly  to  admit  of  construe- 
tion."  And  again:  "To  withdraw  tiie  mind 
from  tiie  contemplation  of  this  grand  ;et 
simple  declaration  of  the  personal  freedom 
of  al!  the  human  race  wlUiin  the  jurisdio. 
nn  of  this  government  .  .  .  requires 
1  effort,  to  say  the  least  of  it." 
A  reference  to  the  da&niUons  in  the  d!> 
tionariea  of  words  whoss  meaning  is  ao 
thoroughly  onderstood  by  all  seems  an  af- 
fectation, yet  in  Wdwter  slavery  is  daflnad 
as  "the  state  of  oitlre  subjection  of  one  ps^ 
to  the  win  of  another,"  and  a  slave  Is 
said  to  bs  "a  person  who  la  held  In  bondaga 
to  another."  Even  the  aeoondary  meanl^ 
given  recogntie*  tlw  taet  of  subjection,  ■• 
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*^ma  wlio  hu  loot  Qm  povar  of  icaufcuiaei 
MM  who  nmBidei*  Umsdl  to  aaj  power 
wbatarer;  aa  »  ■!«▼«  to  psoaioii,  to  lost,  to 
•trong  diink,  to  HnbitJon,"  and  servitude  la 
by  (La  aame  authorlfy  deelartd  to  be  "the 
•tate  of  TOluntary  or  oompnlBOry  Bubjectlon 
to  a  master." 

It  U  said,  howcrcr,  tlwt  one  of  the  dis- 
abilities of  slavery,  one  of  the  indicia  of  fta 
ttiatence,  was  a  lack  of  power  to  niake  or 
perform  contract*,  and  that  when  these  de- 
fendant!, by  Intimidation  and  force,  eom- 
pelled  the  colored  men  named  In  the  indict- 
ment to  deeiat  Irom  performing  their  con- 
tract, they,  to  that  extent,  reduced  those 
parties  to  a  condition  of  slavery, — that  is, 
of  subjection  to  the  will  of  defendants,  and 
deprived  them  of  a  freemui's  power  to  per- 
form his  contract.  But  every  wrong  done 
to  an  individual  by  another,  acting  singly 
«r  Id  conoert  witb  others,  operates  pro  tanto 
to  abridge  some  of  the  freedom  to  which 
the  Individual  is  entitled.  A  freeman  has 
a  right  to  be  protected  in  his  person  from 
*an  assault  and  battery.  He  is  entitled  to 
■  hold  hi*  property  safe  from'trespass  or  ap- 
propriation; but  no  mere  personal  assault 
or  trespass  or  appropriation  operates  to 
reduce  Uie  individual  to  a  condition  of 
■laveiy.  Indeed,  this  is  conceded  by  counsel 
lor  the  government,  for  in  their  brief  (after 
referring  to  certain  decisions  of  tbis  court) 
his  said: 

"^ith  these  decisions,  and  many  others 
fliat  might  be  cited,  before  us,  it  Is  vain 
to  contend  that  the  Federal  Constitution 
secures  to  a  citizen  of  tli«  United  States  the 
right  to  work  at  a  given  occupation  or 
particular  calling  free  from  injury,  op- 
pression,    or     interference     by     individual 

"E^en  though  such  right  be  a  natural  or 
Inalienable  right,  the  duty  of  protecting  the 
dtizen  in  the  enjoyment  of  such  right,  free 
from  individual  Interference,  rests  alone 
with  the  state. 

"Dnless,  therefore,  the  additional  element, 
to  wit,  the  Infliction  of  an  injury  upon  one 
Individual  citizen  by  another,  solely  on  ae- 
eonnt  of  his  color,  be  sufficient  ground  to 
redress  such  Injury,  the  individual  citizen 
•ufFering  such  injury  must  be  left  for  re- 
dress of  his  grievance  to  the  state  laws." 

Hie  logic  of  this  concession  points  ir- 
rsristibly  to  the  contention  that  the  I3th 
Amendment  operates  only  to  protect  ths 
African  rac«^  This  is  evident  from  the 
(set  that  nowhere  in  the  record  doee  it  ap- 
pear that  the  parties  charged  to  have  been 
wronged  by  the  defendante  bad  ever  been 
them  salves  slaves,  or  were  the  descendants 
of  slaves.  They  took  no  more  from  the 
Amendment  than  any  other  citizens  ot  the 


United  States.  Bnt  if ,  as  we  have  seen, 
that  denonneea  a  condition  possible  for  all 
races  and  all  Individnals,  then  a  like  wrong 
perpetrated  by  white  men  upon  a  Chinese, 
or  by  black  men  upon  a  white  man,  or  by 
any  men  upon  any  man  on  account  of  his 
race,  would  come  within  the  jurisdiction  of 
Congress,  and  that  protection  of  individual 
rights  which,  prior  to  the  13tb  Amendment, 
was  unquestionably  within  the  jurisdictian 
solely  of  the  states,  would,  by  virtue  of  tbat 
Amendment,  be  transferred  to  the  nation, 
and  subject  to  the  legislation  of  Congress.  3 
'But  that  it  was  not  the  intent  of  the* 
Amendment  to  denounce  every  act  done  to 
an  individual  which  was  wrong  it  done  to  a 
free  man,  and  yet  justified  in  a  condition  of 
slavery,  and  to  give  authority  to  Congress 
to  enforce  such  denundation,  consider  the 
legislation  in  respect  to  the  Chinese.  In 
slave  times  in  the  slave  states  not  Infre- 
quently every  free  negro  was  required  to 
carry  with  him  a  copy  of  a  judicial  decree  or 
other  evidence  of  his  right  to  freedom  or 
be  subject  to  arresL  That  was  one  of  the 
incidents  or  badges  of  slavery.  By  the  act 
of  May  5,  1802  [27  Stat,  at  L.  25,  chap.  M, 
TJ.  S.  Comp.  SUt.  IBOI,  p.  1319],  Congress 
required  all  Chinese  laborers  within  the 
limits  of  tbe  United  States  to  apply  for  a 
certificate,  and  any  one  who,  after  one  year 
from  the  passaga  of  the  act,  should  be  found 
within  the  jurisdiction  of  the  United  States 
without  such  certiGcate,  might  be  arrested 
and  deported.  In  Fong  Yue  Ting  v.  United 
Slates,  149  U.  S.  698,  37  L.  ed.  005,  13 
Sup.  Ct.  Rep.  lOie,  the  validity  of  the 
Chinese  deportation  act  was  presented, 
elaborately  argued,  and  fully  considered  by 
this  court.  While  there  was  a  division  of 
opinion,  yet  at  no  time  during  the  progress 
of  the  litigation,  and  by  no  individual, 
counsel,  or  court  connected  with  it,  was  It 
suggested  Uiat  Qko  requiring  of  such  a 
certificate  was  evidence  of  a  condition  of 
slavery,  or  prohibited  by  the  13th  Amend- 

One  thing  more:  at  the  close  of  the  Civil 
War,  when  the  problem  of  the  emancipated 
slaves  was  before  the  nation,  it  might  have 
left  them  in  a  condition  of  alienage,  or  es- 
tablished them  as  wards  of  the  government, 
like  the  Indian  tribes,  and  thus  retained  for 
the  nation  jurisdiction  over  them,  or  it 
might,  as  it  did,  give  them  citizenship.  It 
chose  the  latter.  By  the  Hth  Amendment  It 
made  citizens  of  all  bom  within  tlie  limits  of 
the  United  States  and  subject  to  its  jurii- 
diction.  By  the  IGth  it  prohibitod  any 
state  from  denying  the  right  of  suffrage 
on  account  of  race,  color,  or  previous 
condition  of  servitude,  and  by  the  I3th 
it  forbade  slavery  or  involuntary  servitude 
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*  uiTwlttn  within  fJ**  HinHf  of  thi  lAod* 
Wliether  tUa  was  or  wma  not  Um  wiier  way 
Jto  di«l  with  ih*  great  prablem  ia  not  m  nut- 
■  t«r  for  the  «onrts  t«>eoDilder.  It  U  f or  lu 
to  accept  the  dedaion,  whidi  declined  to 
eoiutltuta  tlLem  wards  of  the  nation  (w 
leave  them  in  a  condition  of  alienap  where 
they  would  be  lubject  to  the  jniiadicUoti  of 
Congrete,  bat  gave  them  eitizenihip,  donbt- 
IcH  believing  that  thenby  in  the  long  run 
their  beat  intenate  would  be  anbaerved, 
they  taking  their  ehaneea  with  other  dti- 
zena  in  the  atatea  where  they  ahonld  make 
their  homea. 

For  these  reasona  we  tUnk  that  the 
United  Btatea  court  had  no  jnriadiction  of 
the  wrong  charged  in  the  indictment.  The 
Judgmeota  are  reversed,  and  the  caae  le- 
manded  with  lastmetiona  to  anatain  the 
demurrer  to  the  indictment. 

Ur.  Justice  Brown  eoneim  In  the  }udg- 


Bfr.  Justice  H«iUn  (with  whom  eonenra 
Ur.  Justice  Day),  dissenting: 

The  plaintiffs  in  error  were  indicted  with 
•leven  othera  In  the  diatrict  eourt  of  the 
United  Statea,  esatem  diatrlet  of  Arlcsnaas, 
tor  the  crime  of  having  knowingly,  wilfnllj, 
and  unlawfully  conspired  to  oppreaa, 
threaten,  and  intimidate  Berry  Winn,  Dave 
Blnton,  Peray  Legg,  Joe  Hardi^  Joe  UcQill, 
Dan  Shelton,  Jim  Hall,  and  George  Shelton, 
persona  of  African  descent  and  dtizena  of 
the  United  Btatea  and  of  Arkansas,  in 
tree  exercise  and  enjoyment  of  the  right 
and  privilege— alleged  to  be  secured  to  them 
respectively  by  the  Constitution  and  laws  of 
the  United  Statea— of  disposing  of  their 
labor  and  serriees  by  contract  aind  of  per- 
forming the  terms  of  tneh  contract  without 
discrimination  agdnat  thom  beoanse  of  their 


ice  or  by  violont  n 

The  indictment  was  baaed  primaiQy  iipcm* 
I  BS08  of  the  lUrrised  BUtntea  (U.  B.  Oomtf. 
Stat.  lOOl,  p.  3TI2),  which  pravidea:  "I  SSOL 
If  two  or  more  persons  eonapira  to  injun^ 
oppreas,  threaten,  or  intimidata  any  eitisB& 
in  the  free  exenasa  or  enjoyment  of  any 
right  or  privilege  secured  to  him  by  the  Con- 
stitntion  or  laws  of  the  United  Statea,  orJ| 
becauae  of  his  having  so  exercised  tha>aame|  • 
or  if  two  or  more  persona  go  in  diaguise  on 
the  highway,  or  on  the  premlaea  of  another, 
with  intent  to  prevent  or  hinder  his  frea 
eierciBe  or  enjoyment  of  any  right  or  privi- 
lege BO  sBcured.  tbey  shall  be  fined  not  mora 
than  five  thousand  dollars,  and  imprisoned 
more  than  ten  years,  and  shall,  more- 
,  be  thereafter  ineligible  to  any  oSca 
or  place  of  honor,  profit,  or  trust  created 
by  the  Constitution  or  laws  of  the  United 
States." 

Other  sections  of  the  atatntea  relating  to 
dvil  rights,  and  referred  to  In  the  diseua- 
alon  at  the  bar,  although  not,  perhaps,  vital 
to  the  dedeion  of  the  preaent  oaae,  are  aa 
follova:  "1  1977  (U.  B.  Comp.  Stat.  1901,  p. 
125S).  All  persons  within  the  jnriadiction 
of  the  United  SUtee  shall  have  the  aams 
right  In  every  state  and  territory  to  make 
and  enforce  oontraeta,  to  sue,  and  be  partiea, 
give  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  la  an- 
Joyed  by  white  dtizens,  and  shall  be  sub- 
ject to  like  pimishmeut,  pains,  penalties 
taxes,  llcensea,  and  exactions  of  every  Idn^ 
and  to  no  other.  I  1S78.  All  dtizens  of  the 
United  SUtea  shaU  have  the  same  right,  in 
every  state  and  territory,  as  la  enjoyed  by 
white  dtizens  thereof,  to  inherit,  purchase^ 
leaae,  sell,  hold,  and  convey  real  and  per- 
sonal property.    |  1979.    Every  person  whot 


s; 


The  indictment  diarged  that  'the  aald 
eiry  Winn,  Dave  Hlnton,  Percy  Le^,  Joe 
[ardii,  Joe  McOfll,  Dan  Shelton,  Jim  Hall, 
Qeorge  Shelton,  bdns  then  and  there 
3TU  of  African  descent,  and  dtiiens  of 
United  States  and  of  the  state  of 
Arkansas,  had  then  and  there  made  and  en- 
tared  into  contracts  and  agreements  with 
James  A.  Davis  and  James  S.  Hodges,  per- 
sona then  and  there  doing  business  imder  the 
name  of  Davis  &  Hodges,  as  copartners  car- 
rying on  the  husineaa  of  manufactnrcra  of 
lumber  at  White  Hall,  in  said  county,  the 
si^d  contracts  being  for  the  employment  by 
mU  firm  of  the  said  Berry  Winn,  Dave  Hln- 
ton, Percy  L^cg,  Joe  Mardla,  Joe  McGIU, 
Dan  Shelton,  Jm  Hall,  and  Gao^e  Shelton, 
as  laborers  and  workmen  in  sad  abont  their 
■aid  manufacturing  establishment,  by  which 
oontraeta  tha  aald  Berry  7%ni,  Dave 


DM  Bhalliea,  Jm  EaO,  and  Sasssa  Shtfton 


were,  on  their  part,  to  perform  labor  and 
services  at  said  manufactory,  and  were  to 
receive,  on  the  other  hand,  for  thdr  labor 
and  services,  oompenaation,  the  same  being 
a  rieht  and  t^vllege  conferred  upon  them 
by  the  ISth  Amendment  to  the  Constltutioit 
of  tha  United  States  and  the  laws  passed  in 
pursuance  thereof,  and  being  a  righ^  aimilar 
to  that  enjoyed  In  said  state  hy  the  white 
dtiiens  thereof;  and  while  the  said  Berry 
Winn,  Dave  Hlnton,  Percy  Legg,  Joe  Hardia, 
Joe  HcOill,  Dan  Sheltini,  Jim  HaU,  and 
George  Shelton  were  In  the  enjoyment  of 
said  right  and  privilege  the  said  defendanta 
did  knowingly,  wilftilly,  and  unlawfully 
conspire  as  aforesaid  to  Injure,  oppress 
threaten,  and  Intimidate  them  in  the  frea 
exerdse  and  enjoyment  of  said  right  and 
privilege,  and  because  of  their  having  so 
exerclMd  the  aame,  and  because  they  wero 
dtiiena  of  African  descent,  enjoymg  said 
I  ri^t,  if  then  and  there  notlfymg  tha  aald 
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Vider  color  of  any  atstuU,  or^muiM,  ragu- 
Ifttlon,  custom,  or  UBags  of  any  atftte  or  t«r- 
iitoT7,  inbjecta,  or  ckusei  to  be  Bubjeotcd, 
my  cntfzen  of  th«  United  State*  or  other 
peraon  within  the  jurisdictioii  thereof  to  the 
M  deprivation  of  any  rights,  privIlegBS,  or  im- 
"tnuitities  «ecared  hj  the* Constitution  and 
bwa,  shall  be  liable  to  the  partj  injured  in 
an  aAtioD  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redresB."  "g  G6I0  (U. 
&  Comp.  Stat  1901,  p.  3713).  Every  person 
who,  under  color  of  any  law,  statute,  ordi- 
nauc^  regulation,  or  custom,  subjects,  or 
eauWB  to  be  subjected,  any  inhabitant  of 
any  state  or  territory  to  the  deprivation  of 
any  rights,  privileges,  or  immunities,  secured 
or  protected  by  the  Constitution  and  laws 
of  the  United  States,  or  to  different  ptmish- 
ments,  pains,  or  penalties,  on  account  of 
such  inhabitant  being  an  alien,  or  by  rei 
of  his  color  or  race,  than  are  prescribed  for 
the  puniebnient  of  citizens,  shall  be  pun- 
ished by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  by  impriaonment  not  more 
than  one  y«ar,  or  by  both." 

A  demurrer  to  the  Indictment  was  o 
ruled,  and  the  defendants  having  pleaded 
not  guilty,  they  were  tried  before  a  Jury, 
and  some  of  them — the  present  plaintiffs  in 
arror — were  convicted  of  the  crime  charged, 
were  each  fined  $100,  and  ordered  to  be  Im- 
prisoned for  one  year  and  a  day.  A  motion 
for  new  trial  having  been  denied,  tliey  have 
brought  the  ease  to  this  court. 

In  our  consideration  of  the  questions 
i^sed  It  must  be  taken,  upon  this  record, 
as  condualTely  established  by  the  verdlot 
and  judgment,— 

That  certain  persons— the  said  Berry 
Winn  and  others  above  named  with  him— 
citizens  of  the  United  States,  and  of  Arkan- 
Hts,  and  of  African  desoent,  entered  Into  a 
eontract  whereby  they  agreed  to  perform, 

Berrr  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Hardis,  Joe  MoQUl,  Dan  Shelton,  Jim  Hall, 
and  Qwrge  Shelton  that  thsy  must  ahandon 
■aid  contracts  and  their  said  work  at  said 
mill,  and  cease  to  perform  any  further  labor 
thereat,  or  receive  any  further  compensa- 
tion for  swd  labor,  and  by  threatening,  in 
case  they  did  not  so  abandon  said  work,  to 
injure  them,  and  by  thereafter  then  and 
there  wilfully  and  unlawfully  marching  and 
moving  In  a  body  to  and  against  the  places 
of  buBineas  ol  the  said  firm  white  the  said 
Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
llardis,  Joe  MeOIll,  Dan  Shelton,  Jim  Hall, 
and  George  Shelton  were  engaged  thereat, 
and  while  they  were  in  the  performance  of 
•sJd  contracts  thereon,  the  said  defendants 
bring  then  and  there  armed  with  deadly 
weapons,  threatenii^  and  Intimidating  the 
Mid  workmen  there  employed,  with  the 
■minus  of  eompelUng  them,  by  violence  and 


for  compensation,  serrJBe  and  labor  in  and 
about  the  manufacturing  business  in  that 
state  of  a  private  individual; 

That  those  persons,  in  exeontlon  of  their 
contract,  entered  upon  and  were  actually 
engaged  In  performing  the  work  they  agreed 
to  do,  when  the  defendants — the  present 
plaintiffs  In  error — knowingly  and  wilfully 
conspired  to  injure,  oppress,  threaten,  and 
intimidate  such  laborers,  solely  because  of 
their  having  made  tliat  contract)  and  be- 
oaii»«  of  tKeir  roos  and  color,  in  the  free  ex- 
ercise  of  their  right  to  dispose  of  their  labor,^ 
and'prevent  them  from  carrying  out  their* 
contract  to  render  such  service  and  labor; 

That,  In  the  prosecution  of  such  conspir- 
acy, the  defendants,  by  violent  means,  com- 
pelled those  laborers,  simply,  "beoaiiut  they 
toere  colored  m«ft  and  ritUsan*  of  African 
descent,"  to  quit  their  work  and  abandon 
the  place  at  which  they  were  performing 
labor  in  execution  of  their  contract;  and 

That,  in  consequence  of  those  acts  of  the 
defendant  conspirators,  the  laborers  referred 
to  were  hindered  and  prevented,  solely  &«• 
aawie  of  tfteir  race  and  oolor,  from  enjoying 
the  right  by  contiaet  to  dispose  of  their  la- 
bor upon  such  terms  and  to  such  persons  as 
to  them  seemed  best. 

Was  the  right  or  privilege  of  these  labor- 
ers thus  to  dispose  of  their  labor  secured  to 
them  "by  tlie  Oonstitntion  or  laws  of  the 
United  States  I"  If  so,  thsn  this  ease  Is 
within  the  very  letter  of  |  SSOS  of  the  Ra- 
vissd  Statutes,  and  the  judgment  should  ba 
affirmed  if  that  section  be  not  unoonstitu- 

But  I  need  not  stop  to  discuss  the  cunsti- 
tutionality  of  |  6G0S.  It  is  no  longer  open 
to  question,  in  this  court,  that  Congress 
may,  hy  appropriate  legislation,  protect  any 
right  or  privilege  arising  from,  created  or 
secured  by,  or  dependent  upon,  the  Constitu- 

threats  and  otherwise,  to  remove  from  said 
place  of  business,  to  stop  said  work,  and  to 
cease  the  enjoyment  of  said  right  and  privi- 
lege, and  by  then  and  there  wilfully,  delib- 
erately, and  unlawfully  compelling  said 
Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Mardis,  Joe  McOill,  Dan  Shelton.  Jim  Hall, 
and  Oeorge  Shelton  to  quit  said  work  and 
abandon  said  place  and  cease  the  free  en- 
joyment of  all  advantages  under  said  con- 
tracts,  the  same  being  so  dons  by  said  d»> 
fendants  and  each  of  them  for  the  pui^OM 
of  driving  the  said  Berry  Winn,  Dave  Hin- 
ton, Percy  Le(^  Joe  Mardis,  Joe  McGill, 
Dan  Shelton,  Jim  Hall,  and  George  Shelton 
from  said  place  of  business  and  from  their 
labor  because  they  were  colored  men  and 
citizens  of  African  descent,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  paaca  and  dlgnltj 
of  the  United  SUtM." 
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tlon  OT  lawa  of  the  UiJted  SUtca.  Tint  to 
what  thkt  Bection  does.  It  puTporta  to  do 
Bothing  more.  In  Ex  p«rt«  Yarbrough,  110 
n.  ft  «S1,  28  li.  ad.  ZT4,  4  Sap.  CL  Rep.  162, 
U  wu  dfatinetly  adjudged  that  |  S008  w*m  a 
T*lid  BzerciBe  of  power  hj  Congress.  In  Lo- 
gan V.  United  States,  114  U.  S.  263,  286,  2B3, 
36  L.  ed.  429,  4ST,  439,  12  Sap.  Ct.  EepL  617, 
623,  S2S,  this  court  itated  that  the  vaUdity 
of  I  6S08  had  been  austained  in  the  Yar- 
brough  Cue,  aad,  ipealdng  hj  Mr.  Jnatice 
Gray,  aaid:  "In  United  SUtea  t.  Beeae,  92 
U.  8.  214,  217,  23  L.  ed.  563,  G64,  decided  at 
October  tenn,  1875,  this  court,  apeaking  bj 
Chief  Juatice  Waite,  aaid:  "Right*  and  im- 
munities created  by  or  dependent  upon  the 
Constitution  of  the  United  States  can  be 
protected  by  Congress.  The  form  and  the 
manner  of  the  protection  may  be  such  aa 
Congress,  in  the  legitimate  exerdH  of  ita 
I^islatire  discretion,  ahall  provide.  These 
n  may  be  varied  to  meet  the  neoeasities  of  the 
■  partieular  right  to  b«>  protected.' "  After 
referring  to  prior  adjudications  tho  court  in 
the  Logan  Case  also  unBnimously  declared: 
The  whole  scope  and  eSect  of  thia  aeriea 
of  decisions  is  that,  wUle  certain  fundamen- 
tal rights,  recognized  and  declared,  but  not 
granted  or  created,  in  some  of  the  amend- 
menta  to  the  Constitution,  are  thereby  guai^ 
aateed  only  against  violation  or  abridgment 
by  the  United  States  or  by  the  states  as 
the  case  may  be,  and  cannot  therefore  be 
atarmattTcly  enforced  by  Congress  against 
unlawful  acts  of  individuals,  yet  that  etiery 
right  orMfed  by,  aruing  wider,  or  depend- 
«nl  vpon,  the  Oonttitution  of  the  Uniird 
Btatet,  may  be  protected  and  enforcod  by 
Congress,  by  such  means  and  in  inch  man- 
ner aa  Congress,  in  the  exercise  of  the  cor- 
relative duty  of  protection,  or  of  the  legis- 
lative powers  conferred  upon  it  by  the  Con- 
•titutioD,  may,  in  ita  discretion,  deem  moat 
aligible  and  beat  adapted  to  attain  the  ob- 
ject." 

In  Motes  v.  United  Statea,  178  O.  8.  468, 
44  L.  ed.  1160,  20  Sup.  Ct.  Rep.  993,  the  lan- 
guage of  the  court  waa:  "We  have  aeen 
that  by  I  6508  of  the  Revised  Statutea  It  la 
made  an  offense  against  the  United  States 
for  two  or  more  persona  to  conapire  to  in- 
jure, oppress,  threaten,  or  intimidate  any 
citizen  in  the  free  exercise  or  enjoyment  of 
any  right  or  privilege  secured  to  him  by  the 
Oonstitutioa  or  laws  of  the  United  States, — 
the  punishment  prescribed  being  a  fine  of 
not  moro  than  {5,000,  imprisonment  not 
more  than  ten  years,  and  Ineligibility  to  any 
office  or  place  of  honor,  profit,  or  trust  cre- 
ated by  the  Constitution  or  laws  of  the 
United  States.  And  by  {  6509  (U.  B.  Comp. 
But.  1901,  p.  3712),  it  is  provided  that  If,  in 
eommitting  the  above  ofTenae,  any  other  fel- 
ony or  mlademaanor  b«  oommltted,  the  of- 


fender shall  suffer  tneh  pnnlahment  aa  U 
attached  to  such  felony  or  misdemeanor  by 
the  laws  of  the  state  in  whieh  the  offense  ia 
committed.  No  question  has  been  made — 
indeed,  none  could  successfully  be  madi- 
as to  the  constitutionality  of  these  stat- 
utory provisions.  Ex  parte  Yarltrongh,  su- 
pra; United  SUtes  t.  Waddell,  112  U.  S.  79, 
28  L.  ed.  673,  6  Sup.  Ct  Rep.  S9.  Referring 
to  those  provtaiona  and  to  the  clause  of  the 
Conatitotion  giving  Congress  sutliarity  ton 
pass  all  la wi* necessary  and  proper  for  car** 
rying  into  execution  the  powers  apeciflcally 
granted  to  it,  and  all  other  powers  vested  In 
the  government  of  the  United  Statea,  .  . 
.  thia  court  has  said:  In  the  exercise  of 
this  general  power  of  le^^lation,  Congresa 
may  use  any  means  appearing  to  It  moat 
eligible  and  appropriate,  which  are  adapted 
to  the  end  to  be  aocompllshed,  and  are  con- 
eiatent  with  the  lettn  and  the  spirit  of  ths 
Constitution.'  Logan  v.  United  Statea,  144 
U.  a  263,  283,  3S  li.  ed.  429,  435,  12  Sup.  CL 
Rep.  617,  622." 

bi  view  of  these  decisions  It  is  unneces- 
sary to  examine  the  grounds  upon  which 
the  constitutionality  of  |  6608  rests;  and  I 
may  aaaume  that  ths  power  of  the  national 
government,  by  appropriate  legislation,  to 
protect  a  right  created  by,  derived  from,  or 
dependent  in  any  degree  upon,  the  Conatl- 
tutlon  of  the  United  States,  cannot  ba  dl»- 

I  coma  now  to  ths  m^n  question, — 
whether  a  conspiracy  or  eombinatlon  to 
forcibly  prevent  citiEens  of  African  descent, 
aolely  heomtee  of  their  raee  and  color,  frjm 
disposing  of  their  labor  by  eontraet  upon 
autji  terma  aa  they  deem  proper,  and  from 
carrying  out  sneb  contract.  Infringes  or  vio- 
lates a  right  or  privilege  created  by,  derived 
from,  or  dependent  upon,  the  Constitution  of 
the  United  StaUs. 

Before  the  13th  Amendment  waa  adopted 
the  existence  of  freedom  or  elaTeTy  withia 
any  state  depended  wholly  upon  the  Consti- 
tution and  laws  of  such  atate.  However 
abhorrent  to  many  was  the  thoi^ht  that 
human  beings  of  African  descent  were  held 
as  slaves  and  chattels,  no  remedy  for  that 
state  of  things  aa  it  existed  in  aome  of  the 
states  could  be  given  by  the  United  Statea 
in  virtue  of  any  power  It  possessed  prior 
to  the  adoption  of  the  13th  Amendment 
That  condition,  however,  underwent  a  rad- 
ical change  when  that  Amendment  became 
a  part  of  the  supreme  law  of  the  land,  and, 
as  such,  binding  upon  all  the  atatea  and  all 
the  people,  as  well  as  upon  every  branch  of 
government.  Federal  end  state.  B7  the 
Amendment  it  was  ordsJned  that  "ndther 
slavery  nor  Inroluutary  aervitnde,  except  aa^ 
a  punishment  for>erime  whereof  the  party* 
shall  have  bean  dnly  eoBvletad,  shall  ixlst 
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within  tba  United  State*  OT  any  plae*  mb- 
Jeet  to  their  juriadletlcm;''  and  '^ngrcM 
■hall  have  power  to  enforce  thia  article  by 
appropriate  lef^alation."  Although  In  worda 
and  form  prohibitire,  jet,  in  law,  by  ita  omi 
force,  that  Amendment  destroyed  slavery 
and  all  ita  incidenta  and  badges,  and  eatab- 
liahed  freedom.  It  also  conferred  upon  every 
penon  within  the  Jurisdiction  of  the  United 
States  (except  those  legally  Impnsoned  for 
crime)  the  right,  without  discrimination 
against  them  on  account  of  their  race,  to 
enjoy  all  the  prlvilegea  that  Inhere  in  free- 
ima.  It  went  further,  however,  and  by  its 
Bd  section,  invested  Congress  with  power,  by 
appropriate  legialatlon,  to  enforce  its  pro- 
visiona.  To  that  end,  by  direct,  primary 
legislation.  Congress  may  not  only  prevent 
the  n -establishing  of  the  Institution  of 
slavery,  pare  and  simple,  but  may  make  It 
Impossible  that  any  of  Its  Inddents  or 
badges  should  exist  or  be  enforced  in  any 
atate  or  territory  of  the  United  Statea  It 
therefore  became  competent  for  Congress, 
nnder  the  13th  Amendment,  to  make  the 
(■tabliahing  of  slavery,  aa  well  as  all  at- 
tempta,  whether  in  the  form  of  a  consplrai^ 
or  otherwiae,  to  subject  anyone  to  the 
badges  or  Incidents  of  slavery,  offtnaat 
ngaintt  the  United  Stattt,  ptmiahahle  by 
flne  or  imprisonment  or  both.  And  legiala- 
tlon of  that  character  would  certainly  be 
appropriate  for  the  protection  of  whatever 
rights  were  given  or  created  by  the  Amend- 
ment. So,  legislation  malting  It  an  offense 
•gainst  the  United  States  to  conspire  to  in- 
jure or  intimidate  a  dtizen  in  the  free  ezer- 
dse  of  any  right  aecnred  by  the  Oonstitu- 
tton  is  broad  enough  to  embrace  a  eonspir- 
•C7  of  the  kind  charged  in  the  present  in- 
dktment.  "A  right  or  immunity,  whether 
created  by  the  Constitution  or  only  guar- 
anteed by  it,  may  be  protected  by  Congress." 
This  court  so  adjudged  In  Strauder  v.  West 
Virginia,  100  U.  S.  303,  310,  26  L.  ed.  8fl*, 
M6,  ea  it  bad  previously  adjudged  In  Prigg 
r.  Pennsylvania,  16  Pet.  639,  10  L.  ed.  1000, 
and  in  United  SUtes  v.  Reese,  92  U.  B.  214, 
83  L.  ed.  663.  The  colored  laborers  against 
■  whom  the  conspiracy  In  question  was  dl- 
•  rected'owe  their  freedom  as  well  aa  their 
aemption  from  the  incidents  and  badges  of 
slavery  alone  to  the  Constitution  of  the 
United  States.  Yet  It  U  aald  that  their 
right  to  enjoy  freedom  and  to  be  protected 
^duat  the  badges  and  inddents  of  slavery 
Is  not  secnted  by  ths  OonsUtutloit  or  lawa 
of  the  United  SUtes. 

It  may  be  alao  observed  that  the  freedom 
seated  and  estabUahed  by  the  13th  Amend- 
■tant  was  further  protected  against  aasanlt 
when  the  lith  Amendment  became  a  pait 
•<  ths  sapreme  law  of  the  land;  for  that 
mt  prOTldad  tliat  no  state   shall 


deprive  any  person  of  life,  liberty,  or  prop- 
erty without  dne  pracesa  of  law.  To  de- 
prive any  perami  of  a  privilege  inhering  ia 
the  freedom  ordained  and  eatabllshed  by  the 
I3th  Amendment  is  to  deprive  ^im  of  a 
privilege  inhering  In  the  liberty  recognised 
by  the  Uth  Amendment.  It  Is  true  that 
the  present  case  ia  not  one  of  the  depriva- 
tion,  by  the  Constitution  or  laws  of  th« 
state,  of  the  privilege  of  diapoaing  of  one^ 
labor  as  he  deems  proper.  But  it  ia  one  of 
a  combination  and  conspiracy  by  individuals 
acting  in  hostility  to  rights  oonferred  by 
the  Amendment  that  ordained  and  eatab- 
llshed freedom  and  conferred  upon  every 
peraon  within  ths  Jurisdiction  of  the  United 
States  {not  held  lawfully  in  custody  for 
crime)  the  privll^ea  that  ars  fundamental 
in  a  state  of  freedom,  and  which  were  vio- 
lently taken  from  the  laborers  In  questlos 
solely  because  of  their  race  and  color. 

Let  us  aee  whether  these  prindples  do  not 
Snd  abundant  support  In  adjudged  caaea. 

One  of  ths  earliest  cases  arising  under 
the  13th  Amendment  was  that  of  United 
States  V.  Cniikshanlc,  1  Woods,  308,  318,  320, 
Fed.  Gas.  No.  14,607.  It  became  necessarj 
in  that  ease  for  Hr.  Justice  Biadley,  hold- 
ing the  circuit  court,  to  consider  the  aoopa 
and  effect  of  the  13th  Amendment  and  the 
extent  of  the  power  of  Congress  to  enforce 
its  provisions.  Kef  erring  to  the  1 3th 
Amendment,  that  eminent  jurist  said  that 
"this  la  not  msrely  a  prohibition  against  the  j( 
pa*aaga*or  anforeemsBt  of  any  law  inflicting  * 
or  establishing  slavery  or  involuntary  serri- 
tuds,  but  it  is  a  positive  declaration  that 
ilavtry  sAoU  not  sciat.  ...  So,  un- 
doubtedly, by  the  13th  Amendment,  Con- 
gress has  power  to  legislate  for  the  entira 
eradication  of  alavery  In  the  United  Statea, 
This  Amendment  had  an  afllrmatlTe  opera- 
tion ths  moment  it  was  adopted.  It  enfran- 
chised four  millions  of  slaves.  If,  Indeed, 
they  had  not  previously  been  enfranchised 
by  the  operation  of  the  Civil  War.  Congress^ 
therefore,  acquired  ths  power  not  only  to 
legislate  for  the  eradication  of  slsTery,  bnt 
the  power  to  give  full  effect  to  this  bestow- 
ment  of  liberty  on  these  millions  of  people. 
All  this  It  easayed  to  do  by  the  dvil  rights 
bill  passed  April  9,  1866  (14  Stat,  at  L.  27, 
chap.  31),  by  which  It  was  declared  that  aD 
persona  bom  in  the  United  States,  and  not 
subject  to  a  foreign  power  (except  Indians, 
not  taxed),  should  be  dtizens  of  the  United 
States;  and  that  snch  dtizens,  of  every 
race  and  color,  without  any  regard  to  any 
previous  condition  of  slavery  or  involuntary 
servitude,  Aouli  have  the  tame  right,  tn 
every  state  and  territory,  to  titake  sad  m> 
foree  etmtraett,  to  sne^  be  parties,  and  gl«« 
•vfdenee  to  inherit,  pnidaaa,  leaaa,  sell,  hol^ 
and  eonvey  real  muI  personal  property,  aid 
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to  ton  aad  aqoftl  benellt  ot  all  laws  tad  pro- 
CMdlnga  for  the  seeoiitj  of  penona  and 
propertj,  *a  is  enjoyed  if  white  dtlceiu, 
and  ehould  be  aubjeet  to  like  pimUliment, 
paioB,  Mid  pentdtlea,  and  to  none  other,  may 
Uw,  eto.,  to  the  contrary  notwlthatanding. 
It  waa  Bupposed  thut  the  eradication  of 
■lavery  and  Involuntary  aervltude  of  every 
form  and  description  required  that  the  ilave 
ahould  be  mode  a  citizen  and  placed  on  on 
entire  equality  before  the  law  with  the  white 
dtisen,  and,  therefore,  that  CongreaB  had  'Bradley, 
the  power,  under  the  amendment,  to  declare 
and  effectuate  theae  object*.  .  .  .  Con- 
ceding this  to  be  true  (which  I  think  It  is), 
Congreaa  then  hod  the  right  to  go  further 
and  to  enforce  its  deolaration  by  paaaing 
law«  for  tht  proaemition  and  pvniuhm«nt  of 
fftoM  wrha  tAouId  deprive  or  attempt  to  de- 
prive any  pereon  of  tJn  rigftti  tkua  con- 
fi  f erred  upon  them.  WiAout  having  thit 
*  power,*  Congress  could  not  enforce  the 
amendment  It  otauut  be  doubted,  there- 
fore, that  Oongrett  had  the  power  to  make 
it  a  peruil  offetue  to  ootupire  to  deprive  a 
peraon  of,  or  to  hinder  M^  in,  the  etteroiee 
nnd  enjoyment  of  the  right*  and  privilegra 
conferred  by  the  ISth  A.mendme»l  and  the 
tau»  th\u  paeeed  *n  pvmianee  thereof.  But 
this  power  doe*  not  aothorlxe  Congress  to 
poas  laws  for  the  punishment  of  ordinary 
erimea  and  ofFenaas  against  persons  ol  tha 
colored  race  or  any  other  race.  That  belongs 
to  the  state  government  alone.  All  ordinary 
murden,  robberies,  assaults,  thefts  and  of- 
fsnsea  whatsoever  ore  ooguixabia  only  in  the 
atate  courts,  unless,  indeed,  the  state  should 
deny  to  the  class  of  persons  referred  to  the 
equal  protection  of  the  laws.  ...  To  il 
Instrate:  If  In  a  community  or  neighborhood 
composed  principally  of  whites,  a  dtlsen  of 
African  descent,  or  of  the  Indian  race,  not 
within  the  exception  of  the  Amendment, 
should  propose  to  lease  and  cultlvato  a  farm, 
and  a  eombination  iliould  te  formed  to  ea- 
pel  him  and  prevent  him  from  the  aecom- 
pliahmtnt  of  Kit  purpote  on  aooowit 
raoe  or  oolor,  it  oannot  be  doubted  that  thia 
mould  be  a  caae  vUhln  the  power  of  0-m- 
greet  to  remedy  and  redreti.  It  would  be 
a  case  of  Interference  with  that  person's 
oxercise  of  bis  equal  rights  as  s  citizen  be- 
aatue  of  hie  moe.  But  If  that  person  should 
be  injured  in  his  person  or  property  by  any 
wrongdoer  for  the  mere  felonious  or  wrong- 
ful purpose  of  malice,  revenge,  hatred,  or 
gain,  without  ony  design  to  interfere  with 
Ua  rights  of  dtizenship  or  equality  before 
the  laws,  as  being  a  person  of  a  different 
nee  and  color  from  the  white  race,  it  would 
bo  an  ordinary  crime,  puniababia  by  the 
itats  laws  only." 
.  TUa  WM  foDowed  by  the  Civil  RIghta 


aw«B,  100  n.  a  3,  SO,  22,  8T  L.  ed.  8»,  842, 
843,  S  Snp.  Ct.  Rep.  18,  28,  20,  In  which  the 
court  passed  upon  the  constitutionality  of 
an  act  of  Congreaa  providing  for  the  full  and 
equal  enjoyment  by  every  race  equally,  of 
the  accommodations,  advantages,  and  facili- 
ties of  theaters  and  public  conveyances,  and 
other  places  of  public  amusement;  and  In 
which  the  court  also  considered  the  scope 
and  effect  of  the  13th  Amendment.  In  that 
the  court,  speaking  by  Mr.  Justioon 
ey, — who,  as  we  have  seen,  delivered* 
the  judgment  in  the  case  just  cited, — said: 
"By  it»  oton  unaided  force  and  effeet  It  abol- 
Mied  slavery  and  eetaJiliahed  tinivsrsaJ  (Tie- 
don.  Still,  legislation  may  be  necessary 
and  proper  to  meet  all  the  various  cases 
and  circumstancea  to  be  affected  by  It,  and 
to  prescribe  proper  modes  of  redress  for  iU 
violation  in  letter  or  spirit.  And  such  leg* 
islation  may  ha  primary  and  direot  in  it* 
eharaeter;  for  the  Am«ndin«nt  is  not  a  mora 
prohibition  of  ttate  Uuot  establishing  or  up> 
holding  slavery,  but  on  absolute  declaration 
that  slavery  or  involuntary  servitude  shsll 
not  axist  in  any  part  of  the  Unit«d  States. 
It  is  fans  that  slavery  cannot  eziat  withoot 
law,  any  more  than  property  in  lands  and 
goods  con  exist  without  law;  and,  tberefora, 
the  13th  Amendment  may  be  regarded  as 
nullifying  all  state  laws  which  establish  or 
uphold  ilavery.  But  it  has  a  reSex  charao- 
ter  also  estoblishing  and  decreeing  universal 
civil  and  political  freedom  throughout  the 
United  States;  and  it  is  assumed  that  tha 
power  vested  in  Congress  to  enforce  the  arti' 
cle  by  appropriaU  legislation  clothes  Con- 
gress with  power  to  pass  all  laws  fteoessory 
and  proper  for  aboliehing  all  badgea  and  inoi- 
dent*  of  ilaoery  in  the  United  Btatee.  .  . 
.  The  long  existonce  of  African  slavery  in 
this  country  gave  us  very  distinct  notions 
of  what  it  was  and  wliat  were  its  necessary 
iuddents.  Compulsory  service  of  the  slave 
for  the  benefit  of  tha  master,  restraint  of 
his  movements  except  by  the  master's  will, 
disability  to  hold  property,  to  make  eon- 
traott,  to  hare  a  standing  in  court,  to  be  a 
witness  against  a  wliito  person,  and  such 
like  hurdena  and  Incapacities,  utere  the  in- 
leparable  ineidenta  of  the  insttfufion.  Se- 
verer punishments  for  mimes  were  imposed 
on  the  slave  than  on  free  persons  guilty  of 
the  same  offenses.  ■  .  ■  We  must  not 
forget  that  the  province  and  scope  of  the 
13th  and  14th  Amendmento  are  differenti 
the  former  simply  abolished  alavery;  tha 
latter  prohibited  the  states  from  abridging 
the  privileges  or  immunities  of  dtizsns  of 
the  United  Stotes,  by  depriving  them  of 
life,  liberty,  or  property  without  due  proo-S 
eaa  of  law,  and* from  denying  to  any  the* 
equal  protection  of  the  lawa.    The  Amend- 
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mentfi  are  diffentit.  End  tli«  power*  of  Con- 
fess under  tbem  aie  differeaL  What  Con- 
gress b»a  power  to  do  under  one,  it  may  not 
have  power  to  do  under  the  other.  Under 
the  13th  Amendment  ft  haa  oeij  to  do  with 
■lavery  and  its  incidents.  Under  the  14th 
Amendment  It  has  power  to  oountersct  and 
render  nugatory  all  state  laws  and  proceed- 
inga  which  have  the  effect  to  abridge  any 
of  the  privileges  or  Immunltiea  of  citizens 
of  the  United  States,  or  to  deprive  them  of 
life,  liberty,  or  property  without  due  proe* 
ess  of  law,  or  to  deny  to  any  of  theni  the 
equal  protection  of  the  laws.  Under  the 
13th  Amendment,  the  Isolation,  so  far  as 
necessary  or  proper  to  eradicate  all  forma 
and  vncvdentt  of  slavery  end  lavoluntary 
■erritude,  may  te  dirtot  and  primary,  oper- 
ating upon  the  acta  of  indtrtduals,  tchefher 
tonetv/aed  by  state  legialatiim  or  tutt;  un- 
der the  14th,  as  we  hare  already  shown,  it 
must  necessarily  be  and  can  only  be  cor- 
rective in  its  character,  addressed  to  coun- 
teract and  afford  relief  against  state  regu- 
lations or  proceedings." 

I  participated  in  tlie  deolHion  of  the  (Svil 
Rights  Cases,  but  was  not  able  to  ooncur 
with  my  brethren  in  holding  the  act  there 
Involved  to  bo  beyond  the  power  of  Con- 
gress. Bat  I  stood  with  the  court  In  the 
dedaratioQ  that  the  13th  Amendment  not 
Mily  established  and  decreed  universal,  dvll 
and  political  freedom  throughout  this  land, 
bot  abolished  the  inddents  or  badges  of 
slarery,  among  which,  as  ths  oourt  declared, 
was  the  disability,  based  merely  on  race 
discrimination,  to  hold  property,  to  make 
eontraots,  to  have  a  standing  in  court,  and 
to  be  a  witness  against  a  white  person. 

One  of  ths  important  aspects  in  the  pres- 
ent discussion  of  the  dvil  Righte  Cases  is 
that  the  court  there  proceeded  distinctly 
upon  the  grovnd  that  i^though  the  Consti- 
tution and  statutes  of  a  state  may  not  be 
repugnant  to  the  13th  Amendment,  never- 
theless, Congress,  by  legislation  of  a  direct 
and  primary  character,  may,  in  order  to  eu- 
M  force  the  AJnendoient,  readi  and  punish  in- 
*  dividnals  whose  acts  are  In*  hostility  to 
rights  and  privileges  derived  from,  or  se- 
cured by,  or  dependent  upon,  that  Amend- 

Tbese  views  were  explicitly  referred  to 
and  reaffirmed  In  the  recent  ease  of  Clyatt 
V.  United  States,  1B7  U.  8.  207,  49  L.  ed. 
726,  25  Sup.  Ct.  Eep.  429.  That  was  an  in- 
dictment against  a  single  Individual  for  hav- 
ing unlawfully  and  knowingly  returned, 
forcibly  and  against  their  will,  two  persons 
from  Florida  to  Georgia,  to  be  held  in  the 
Wter  state  In  a  oondiUon  of  peonage.  In 
vioUtlon  of  the  statutes  of  the  United 
Btates  (Bm.  Stat.  1091^  6620,  U.  B.  Comp. 


Stat.  1901,  pp.  12M,  371E).  A  person  artil- 
trariJy  or  forcibly  held  against  his  will  for 
the  purpose  of  compelling  him  to  render 
personal  services  In  discharge  of  a  debt  Is  In 
a  condition  of  peonage.  It  was  not  claimed 
In  that  case  that  peonage  was  sanctioned 
by  or  could  be  maintained  under  the  Con- 
stitution or  laws  either  of  Florida  or  Geor- 
gia. The  argument  there  on  behalf  of  the 
accused  was,  in  part,  that  the  13th  Amend- 
ment was  directed  solely  against  the  states 
and  their  laws,  and  that  its  provisions  could 
not  be  made  applicable  to  individuals  whose 
illegal  conduct  was  not  authorized,  permit* 
ted,  or  sanctioned  by  some  act,  resolution, 
order,  regulation,  or  usage  of  the  state. 
That  argument  was  rejected  by  every  mem- 
ber of  this  court,  and  we  all  agreed  that 
Congress  had  power,  under  the  I3th  Amend- 
ment, not  only  to  forbid  the  existence  of 
peonage,  but  to  make  it  an  offense  against 
the  United  States  for  any  person  to  hold, 
arrest,  return,  or  oanse  ta  he  held,  arrested 
or  returned,  or  who  in  any  manner  aided 
in  the  arrest  or  return,  of  another  ptteon, 
to  a  condition  of  peonage.  After  quoting 
the  above  sentences  from  the  opinion  In  tlte 
Civil  Rlghta  Ckses,  Ur.  Justice  Brewer, 
speaking  for  the  court,  saidt  'Other  an> 
thorities  to  the  some  effect  might  be  dted. 
It  is  not  open  to  doubt  tltat  Congress  may 
enforce  the  IStb  Amendment  by  direct  leg- 
islation, punishing  the  holding  of  a  person 
in  slavery  or  in  involuntary  servitude,  e^ 
cept  as  a  pnntshment  for  aime.  In  the  ex- 
ercise of  that  power  Congress  has  enacted 
these  sections  denouncing  peonage,  and  pttBr 
islilng  one  who  holds  another  in  that  condI-9 
tion  of  involuntary  servitude.  *  Tliis  \t0»'* 
lation  Is  not  limited  to  the  tairitories  or 
other  parta  of  the  strictly  national  domain, 
but  is  operative  in  the  states  and  wharover 
the  sovereignty  of  the  United  States  ex- 
tends. We  entertain  no  doubt  of  the  valid- 
ly of  this  I^slatlon,  or  of  ttt  oppUooMIity 
to  the  eMs  of  any  person  Koiditig  onotAor 
in  a  state  of  poonage,  and  t\U  whether  tSera 
Be  munioipal  ordinonoe  or  ttate  law  sono- 
tioMng  auch  holding.  It  operate*  dtreotljp 
on  eMry  oittsen  of  the  rspublie,  wherever 
hta  raaidenct  may  be."  The  Clyatt  Cass 
proceeded  upon  the  ground  that,  although 
the  Constitution  and  laws  of  the  state 
might  be  in  perfect  harmony  with  the  13th 
Amendment,  yet  the  compulsory  holding  of 
one  Individual  by  another  Individual  for  the 
purpose  of  compelling  the  former,  by  per- 
sonal service,  to  discbarge  his  Indebtedness 
to  the  latter,  created  a  condition  of  Inrol- 
uutary  servitude  or  peonage,  was  In  deroga- 
tion of  the  freedom  established  by  that 
Amendment,  and,  therefore^  could  be  reaohtd 
and  punished  by  the  aatloiL    IS  It  eoarfitMl 
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witli  the  prindpla  npon  which  tlwt  ease 
nsti  to  t^j  that  an.  organized  body  of  In- 
dlvidiula  who  forcibly  prevent  free  citlieiiB, 
■olely  becauH  of  their  race,  from  making  k 
Uving  in  a  Intimate  wa;,  do  not  infringe 
anj  ri^t  scoured  by  tbe  national  Consti- 
tution, &nd  may  not  be  reached  or  pun- 
lahed  by  the  nntlonf  One  who  Li  shut  up 
by  »operior  or  overpowering  force,  oon- 
•tantly  preient  and  threatening,  from  earn- 
ing hii  living  in  a  lawful  way  of  hia  own 
ehooaing,  la  aa  much  In  a  condition  of  In- 
vduntary  servitnd«  aa  if  he  were  forcibly 
held  in  a  condition  of  peonage.  In  each 
csae  hia  will  Ii  endaved,  because  illegally 
■objected,  by  a  combination  that  ha  cannot 
n^at,  to  the  will  of  others  In  respect  of 
mattera  which  a  freeman  is  entitled  to  con- 
trol In  such  way  as  to  him  seems  best.  It 
would  seem  Impossible,  under  former  de- 
dsions,  to  sustain  the  view  that  a  oombina- 
tion  or  oonsidracy  of  individuals,  albeit  act- 
ing without  the  sanction  of  tbe  state,  may 
ni^  be  reached  and  punished  by  the  United 
States,  if  the  combination  and  conspiracy 
g  ha«  for  Its  object,  by  force,  to  prevent  or 
*  burden  the  free  exercise  or  enjoyment'cf  a 
right  or  privilege  created  or  secured  by  the 
Oonstitutlon  or  laws  of  the  United  Btates. 
The  only  way  in  which  tbe  present  case 
ean  be  talcui  out  of  |  S608  <U.  S.  Oorap. 
But.  1901,  p.  3712),  is  to  hold  that  a  com- 
bination or  oonspiraey  of  individuals  to  pre- 
vent dtiiens  of  African  descent,  becaujie  of 
tlieir  race,  from  freely  dispoeing  of  their 
labor  by  oonttuet,  does  not  infringe  or  vio- 
late any  right  or  privilege  secured  by  the 
Constitution  or  laws  of  the  United  States. 
But  such  a  proposition,  I  submit,  is  inad- 
nisaible,  if  regard  be  had  to  former  deca- 
tiouB.  As  we  have  seen,  this  court  has  held 
that  the  ISth  Amendment,  by  its  own  force, 
without  the  aid  of  legislation,  not  only  con- 
ferred freedom  upon  tvery  person  (not  le- 
gally held  in  enstody  for  crime)  within  the 
jurisdiction  of  the  United  States,  but  the 
light  and  privilege  of  being  free  from  the 
badges  or  Inddents  of  slavery.  And  It  has 
declared  that  one  of  the  insuperable  Ind- 
dents of  slavery,  as  It  existed  at  the  time  of 
tJie  adoption  of  the  13th  Amendment,  was 
the  disability  of  those  In  slavey  to  make 
contracts.  It  has  also  adjudged — no  mem- 
ber of  this  court  holding  to  the  contrary — 
that  any  attempt  to  subject  citizens  to  the 
inddents  or  tiadges  of  slavery  could  be  made 
an  oSenae  against  the  United  States.  If 
the  13th  Amendment  eatablished  freedom, 
and  conferred,  without  the  aid  of  legisla- 
tion, the  right  to  be  free  from  tbe  badges 
and  Incidents  of  slavery,  and  if  the  dis- 
ability to  msJce  or  enforce  contraeta  for 
one's  personal  servieea  was  a  badge  of  slav- 


ery, as  it  ezfsted  when  tlia  13th  Amendment 
was  adopted,  how  Is  It  possible  to  say  that 
the  combination  or  conspiracy  charged  in 
the  present  indictment,  and  conclusively  es- 
tablished by  the  verdict  and  judgment,  was 
not  In  hostility  to  rights  secured  by  the 
Constitution  T 

I  have  already  said  that  the  liberty  pr^ 
tectad  by  the  14th  Amendment  against  stats 
action  Inconsistent  with  due  process  of  law 
is  neither  more  nor  leu  than  the  freedom 
established  by  the  13th  Amendment.  This, 
I  think,  cannot  be  donhtod.  In  Allgeyer  v. 
Louisiana,  IBS  U.  S.  GTB,  889,  41  L.  ed.  83^$ 
836,  17  Sup.  Ct.  Rep.  427,  431,*vre  said  that  * 
such  liberty  "means  not  only  the  right  of 
the  dtizen  to  be  free  from  the  mere  physical 
restraint  of  his  person,  as  by  incaroeration, 
but  the  term  is  deemed  to  embraoe  the  right 
of  the  dtizen  to  be  tnt  In  the  enjoyment  of 
all  hit  faetUtiM;  to  bt  frM  to  wc«  tkent  Ai 
oil  laufuJ  ways;  lo  lioe  and  xoork  ioA«n  A* 
will;  to  earn  \it  ViotliKood  By  any  lawful 
oaUing;  ta  purave  any  Hotlihood  or  aoaoa* 
lion,  and  for  that  purpose  to  enter  into  oR 
Dontrocts  which  mag  be  proper,  n«ceiaary, 
and  ssasntial  to  hi*  corryinif  out  to  a  jue- 
oewful  oonoliuton  the  purpose*  ahooa  men- 
tioned." All  these  rights,  as  this  court  ad< 
judged  in  the  Allgeyer  Case,  are  embraced  in 
the  liberty  which  the  I4th  Amendment  pro- 
tects against  hostile  state  action,  when  sudt 
state  action  it  wanting  In  due  process  of 
law.  They  are  rights  essential  In  the  free- 
dom conferred  by  the  I3th  Amendment.  If, 
for  Instance,  a  person  Is  prevented,  because 
of  hia  race,  from  living  and  working  where 
and  for  whom  he  will,  or  from  earning  his 
livelihood  by  any  lawful  calling  that  he 
may  elect  to  puiBue,  then  he  Is  hindered  in 
tbe  exercise  of  rights  and  privileges  secured 
to  freemen  by  the  Constitution  of  the  Unit- 
ed States.  It  secured  by  the  Constitution  ot 
tbe  United  States,  then,  unquestionably, 
rights  of  that  class  are  embraced  by  sudh 
le^slation  as  that  found  in  |  550S. 

The  opinion  of  the  court.  It  may  be  ob- 
served, does  not,  in  words,  adjudge  |  6608 
to  be  unconstitutional.  But  if  its  scope 
and  effect  are  not  wholly  misapprehended 
by  me,  the  eourt  does  adjudge  that  Con- 
gress cannot  make  it  an  offense  against  the 
United  States  for  individuals  to  oomblne  or 
conspire  to  prevent,  even  by  force,  citizen* 
of  African  descent,  solely  because  of  their 
race,  from  earning  a  living.  Such  is  tlis 
import  and  practical  effect  of  the  present 
dedsion,  although  the  court  bos  heretofore 
unanimously  hdd  that  tlw  ri^t  to  aan 
one's  living  in  all  legal  ways,  and  to  mak* 
lawful  contracts  is  reference  thereto,  is  k 
vital  part  of  t^  freedom  ettailiahed  by  tht 
Constitution,  and  althon^  it  has  beoi  hM, 
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^time  and  sgain,  Uiat  Omgnm*  n»j,  by  np- 

■  propri&ta*Iegii]atlDii,  grant,  protect,  and  en- 
force any  right,  derived  from,  McnTed  or 
created  by,  or  dependent  npon,  tbat  instru- 
nent.  Tlieae  general  principleB,  It  is  to  be 
r^retted,  are  now  modified,  bo  as  to  deny 
to  milluniB  of  dtlEen-laboren  of  Af  rieon  de- 
scent, deriving  their  freedom  from  the  na- 
tion, the  right  to  appeal  for  natiooal  pro- 
tection against  lawleu  combinationa  of  in- 
dividuals who  seek,  by  force,  and  solely  be- 
eauae  of  the  race  of  such  laborers,  to  de- 
prive them  of  the  freedom  established  by 
the  Constitution  of  the  United  States,  so 
far  sa  that  freedom  Involves  the  right  of 
such  citizens,  without  diserimhiation  against 
them  because  of  their  race,  to  cam  a  living 
In  all  lawful  ways,  and  to  dispose  of  their 
labor  by  contracL  I  cannot  assent  to  an 
interpretation  of  the  Constitution  which 
deuiis  national  protection  to  vast  numbers 
•f  our  people  in  respect  of  rights  derived 
by  them  from  the  nation.  The  Interpreta- 
tion now  placed  on  the  13th  Amendment  Is, 
I  think,  entirely  too  narrow,  and  ia  hostile 
to  the  freedom  estabUehed  by  the  Supreme 
I4LW  of  the  land.  It  goes  far  towards 
tralizing  many  declarations  made  ss  to  the 
object  of  the  recent  Amendments  of  the 
Constitntfon,  a  common  purpose  of  which, 
this  court  has  said,  was  to  secure  to  a  peo- 
ple theretofore  in  servitude,  the  free  enjoy- 
ment, without  discrimination  merely  on  ae- 
eount  of  their  race,  of  the  essential  rights 
that  appertain  to  American  citizenship  and 
to  freedom.  United  States  v.  Reese,  9r 
B.  B14,  817,  23  L.  ed.  563,  SS4;  United  States 
T.  Cruikshank,  B2  U.  &  542,  660,  23  L.  ed. 
GS8,  692;  Virginia  t.  Elves  (Ex  parte  Vir- 
ginia) 100  U.  S.  S34,  26  L.  ed.  676;  Ex  parte 
VirginU,  100  U.  S.  345,  26  L.  ed.  079;  Btrau- 
der  V.  West  Virginia,  100  U.  S.  306,  26  L.  ed. 
866;  Neal  v.  DeUware,  103  U.  8.  386,  26  li. 
«d.  S70;  avil  Rights  Cases,  lOB  U.  S.  S, 

n  L.  ed.  636,  843,  3  Sap.  CL  Rep.  18. 

The  objections  urged  to  the  view  taken 
by  the  court  are  not  met  by  the  suggestioa 
that  this  court  may  revise  the  final  judg- 
ment of  the  state  court,  if  it  should  deny  to 
the  complaining  party  a  right  secured  by  the 
Federal  Constitutfon ;  for  the  revisory  power 
of  thin  court  would  be  of  no  avail  to  the 
eomplaining  party  if  It  be  true,  as  se 
BOW  to  be  adjudged,  that  a  conspiracy  to 
5  deprive   colored   citizens,   solely  because   of 

■  their  race,  of  the  right  to  earn  a  living  In  a 
lawful  way.  Infringes  no  right  secured  to 
thmn  by  the  Federal  Constitution. 

As  the  nation  has  destroyed  both  slavery 
and  Involuntary  servltade  everywhere  with- 
in the  Jurisdiction  of  the  United  States,  and 
Invested  Congress  with  power,  by  appropri- 
ate legislation,  to  protect  the  freedom  thus 
esteblisbed  against  all  the  badges  and  Inci- 
dents of  slaver;  as  It  once  existed;  as  the 
27aC--3 


disability  to  make  valid  contracts  for  one's 
services  was,  as  this  court  has  said,  an  in- 
separable incident  of  the  institution  of  slar- 
ery  which  the  I3th  Amendment  destroyed; 
and  as  a  eomUnatios  or  conspiracy  to  pre- 
vent citizens  of  African  descent,  solely 
because  of  their  race,  from  maJdng  and 
performing  such  eontiaicts,  is  thus  in  hos- 
tility to  the  rights  and  privileges  tliat  inbero 
In  the  froedom  eatahlished  by  that  Amend- 
ment,^— I  am  of  opinion  that  the  case  la 
within  i  6608,  and  that  the  judgment  should 
be  affirmed. 

For  these  i«s4ons,  I  dissent   from  t^ 
opinion  and  judgment  of  the  courL 

(103  V.  8.  m 

nWABT.TTJi    s.    LANDRAM    and   John    A. 

Broaddni,    Ezeoutors    of    Constance    K. 

Vertner,  Deoeaaed,  aad  Lillie  K.  Vertner, 

Appt*, 

QABRUXLA  K.  JOBBAN. 

Appeal— qneatioiu  teviftwahle— who  mar  l>* 
heard. 

1.  One  who  succeeds,  on  a  bill  of  n- 
view,  in  having  upheld  as  to  her  alone  a 
trust  declared  void  by  the  original  decree, 
cannot,  on  appeal,  where  she  does  not  herself 
appeal,  go  beyond  supporting  the  modified 
decree   uid   opposing   every  assignment   ot 

lestameBtary  tittst— effect  of  partial  Inva* 
lidity— peipetnitiei. 

2.  An  equiUbte  life  estate  given  to  » 
niece  of  the  testator  in  the  income  from  a 


Sroperty  for  the  benefit  of  his  grandchildren 
oes  not  fail  beoause  of  the  repugnancy  ot 
tliis  scheme  to  the  rule  against  perpetuities, 
the  effect  of  which  Is  to  give  the  testator's 
daughter  all  the  rest  of  the  property,  in- 
cluding the  remainder  in  the  life  estate;  nor 
does  this  result  follow  because  the  trustees 
are  directed  to  keep  such  income  up  to  tlO 

er  month  from  the  other  property  included 
the  trust t 
BiU  of  review— partlea. 

3.  The  objection  that  the  widow  of  the 
testator's  son  should  have  been  mode  a 
party  to  a  bill  to  review  a  decree  declar- 
ing that  a  trust  created  by  the  will  in  favor 
of  the  testator's  grandchildren  violated  the 
rule  against  perpetuities  is  too  late  when 
first  raised  on  the  hearing  of  a  demurr^ 
to  the  bill  of  review,  where  the  fact  of  her 
ndstratoe  does  not  appear  of  record. 


[No.  ITO.] 
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AppEAIi  from  Uie  Court  of  Appeals  of 
tbs  Diatrict  ol  Columbia  to  rericrw  »  de- 
cree whioli  affirmed  a  decree  of  the  Saprema 
Court  of  the  Diatrict,  modifyiog,  on  demur- 
rer to  a  bill  of  review,  a  decree  which  de- 
elared  •  trust  to  riolate  the  role  againat 
perpetuitiea,  and  upholding  eueb  tnut  u 
to  the  party  filing  iuoh  bill.    Afflrmed. 

Bee  aame  cue  below,  2S  App.  D.  C.  801. 

The  facta  are  stated  In  the  opinion. 

MessrH.  John  J.  Hemphill  and  Jomei 
Bemphill  for  appellants. 

llesara.  Cbarlea  F.  WUaon  and  Franlc  W. 
nackett  for  appellee. 

Mr.  Frank  Sprigg  Perrj  for  ilaxj  B, 
Kearney. 

•  *Mr.  Justioe  Holoua  delivered  the  opinion 
of  the  court: 

This  is  ftn  appeal  from  a  decree  of  the 
court  of  appeala  of  the  Diatrict  of  Columbia 
affirmiag  a  decree  of  tlie  aupreme  court  upon 
a  bill  of  review  brought  by  Oobrfella  E. 
Jordan,  tbe  appellee.  The  decree  under  re- 
Tiew  waa  rendered  in  a  salt  for  the  oon- 
structioD  of  the  will  of  Thomas  Kearney  and 
for  the  determlnatfon  of  the  validity  of  a 
trust  created  by  it,  so  far  u  the  aame  con- 
oemed  land  in  the  District  of  Columbia. 
That  decree  declared  the  trust  bad  as  at- 
tempting to  ereat«  a  perpetnit?.  'Under 
the  Mil  of  roTJew  the  decree  was  modified, 
on  demnrrer,  to  the  extant  of  the  interest 
o(  Oabtiella  K.  Jordan,  and  the  traat  was 
declared  vaUd  aa  to  her.  U  App.  D.  C  291. 
The  executors  of  the  testator's  heirs  and  a 
daughter  of  the  aoid  heir  appealed  to  this 
Murt. 
Thomas  Kearney  died  on  July  S,  1896. 
J  The  will  diapoeea  of  land  in  various  plaoea. 

•  In  item  S  it  enumerates  tha'tastatar's  prop- 
erty in  Washington,  In  item  6  It  devises 
this  and  other  property  upon  a  trust  to  be 
continued  until  January  1,  1928,  and  there 
and  elsewhere,  with  the  following  exception, 
makes  a  fund  from  the  Washington  rents 
and  profits  to  be  disposed  of  as  directed 
Id  the  will.    Item  A  is  aa  followa: 

"I  hereby  authorise  and  direct  that  n^ 
aaid  truatee  shall,  during  the  natural  life 
of  my  beloved  niece,  Qabriella  K.  Jordan, 
pay  over  to  her  regularly  each  month,  as 
soon  ai  collected,  all  rents  and  revenues  col- 
lected or  derived  from  that  certain  prop- 
erty described  in  the  third  Item  hereof  as 
lot  No.  611  If  Btreet,  N.  W.,  Washington, 
D.  0.;  but,  in  ease  ssid  rents  and  revenues 
shall  at  any  Ume  be  less  than  the  turn  of 
(40  for  any  one  or  more  months,  then  my 
said  trustees  are  hereby  anthorized  and  in- 
structed to  add  to  the  sum  so  collected  a 
■ufBeisnt  amount  to  make  the  aaid  amount 
tt  $U  for  each  sod  every  month;  it  being 


'  n^  desire  that  shs  shall  have  a  r^nlar  itt- 
come  of  at  least  (40  per  monUi,  and  that  the 
same  shall  be  paid  over  to  her  monthly; 
but  If  the  income  derived  from  said  prem- 
ises shall  amount  to  a  sum  in  excess  ol  140 
per  month,  she  shall  have  the  whole  there- 
of."    (Ree.  10.) 

Item  7  directs  the  tnutee  to  let  all  the 
Waahingfon  property,  except  911  M  street 
and  out  of  the  rents  t«  pay  $00  a  month  to 
the  testator'a  daughter,  Constance  K.  Vert- 
ner,  as  ordered  in  item  B;  the  residue,  to 
for  OS  uecesBory,  to  bs  applied  to  the  sup- 
port and  education  of  her  three  children, 
named,  with  further  provisions.  Item  8 
gives  the  remainder  in  fee  of  611  U  street 
to  the  testator's  grandson,  provided  that  it 
Oabriella.  Jordan  dies  before  January  1, 
1028,  he  shall  only  receive  the  rents  and 
profits,  and  if  ahe  dies  before  the  grandson 
reaches  the  age  of  twenty-two  the  ronts 
shall  be  disposed  of  as  provided  in  item  7 
OB  to  other  Washington  properly.  In  Item 
21,  the  testator,  '^or  fear  that  there  may 
be  some  difflculty  in  construing  the  differ- 
ent provisions"  of  the  will,  states  his  in-fl 
tention  that  all  the  mone^  arising  from  the* 
Washington  rents,  "except  tliat  which  is  to 
go  to  Qabriella  K.  Jordan,  shall  be  placed 
in  a  common  fund  for  the  payment  (1)  of 
taxes,  insurance  and  npalrs  on  said  prop* 
ert7  and  of  the  premisea  at  Lnray,  Tii^ 
ginla;  (2)  of  (CD)  ninety  dollars  per  month 
to  my  said  daughter,  Constance  K.  Vsrtnet. 
during  her  natural  Ufe;  (3)  for  the  support) 
education,  and  moiutananoe  of  my  aald 
three  Vertner  grandchildren  until  liUie  E. 
Vertner  shall  hare  arrived  at  the  age  of 
nineteen  years,  and  untQ  Edmund  K.  and 
Thomas  K.  shall  have  arrived  at  the  age  ol 
twenty-two  yeare  respectively." 

The  persons  in  whose  favor  were  mode 
the  provisions  which  wen  adjudged  ted 
were  one  of  the  testator's  heirs,  his  daugb. 
ter,  Oonstonce  K.  Vertner,  and  the  children 
of  Constance.  Hie  daughter  pleaded  that 
tiie  other  heir,  Edmund  Kearney,  also  pro- 
vided for  in  tlw  wiU,  died,  leaving  her  his 
heir,  that  the  trust  was  bod,  and,  by  im- 
plication, that  ahe  was  entitled  to  the  prop 
erty  which  it  embraced.  She  now  Is  dead. 
By  the  original  decree  the  whole  trust  fond, 
including  that  given  to  Oabriella  Jordan, 
went  to  the  testator's  heirs  as  property  nn- 
disposed  of  by  the  wilL  The  only  person 
dissatisfied  with  that  decree  woe  QabrlellA 
Jordan,  and,  on  the  other  hand,  the  exeon- 
tors  and  the  children  of  Constance  ore  the 
only  appellants  from  the  decree  on  review. 
Aeoording  to  the  rule  that  haa  been  laid 
down  In  this  eourt,  Qabriella,  as  she  dU  not 
appeal,  numot  go  beyond  supporting  the  de- 
cree and  oppooing  every  aadgnment  of  enor. 
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W.  FlMBut  r.  BM&iritli.  100  U.  S.  61^ 
B27.  25  L.  «d.  «9»,  702;  Tbe  SUphra  Morgui 
(Tha  Stephen  Uo^ftn  t.  Good)  H  TJ.  S. 
OM,  U  L.  «d.  260;  Chittenden  t.  BrewBter, 
t  Wall.  191,  ISO,  17  L.  ad.  839,  841;  Field 
V.  Barber  Asphalt  Paving  Co.  1»4  U.  8.  OlS, 
■21,  48  L.  ed.  1142,  11S3,  24  Sup.  CL  Rep. 
784.  We  awume  thi*  rale  to  ba  eorreot. 
Altliough  her  counoal  attempted  to  argue 
tha  nlldit;  of  the  trust  aa  a  whole,  and 
other  qneatlona,  we  aaaume,  without  de- 
eidinft  the  decree  to  be  unimpeachable  and 
right  azoept  ao  far  aa  appealed  from. 
Therefore  we  shall  oonflna  oureelvea  to  ooa- 
■idering  whether  the  gift  to  GabrieUa  ia  ao 
tittiniat«l7  eonnaetad  with  the  failing  soheme 

gM  to  fail  with  it 

•  ■  It  would  be  a  atrDug  thing  to  aay  that 
wa  gather  from  thia  will  an  intent  that, 
if  the  tnut  BO  far  aa  it  conoema  the  taeta- 
tator'a  descendante  ahould  fail  becaoae  they 
prefer  to  take  tba  propertj  by  intaatacj  free 
tnm  the  limitationa  of  the  will,  therefore 
the  one  gift  outside  hia  family  ihonld  ba 
dafaatad  also.  The  trust  ia  not  a  meta- 
phyaieai  entity  or  a  Prince  Baparfs  drop 
irtdeh  flies  to  ^eoaa  if  broken  In  any  part. 
It  ia  a  prorialon  to  benefit  deaeendanta  and 
a  niee*.  There  ia  no  general  principle  by 
whidt  the  beneflta  must  etand  or  fall  to- 
gether. It  is  true  that  all  the  Waahingtoa 
property  waa  given  to  the  truateca  in 
elanae  and  that  a  part  of  the  eeheme  in 
favor  of  the  teateter'a  grandchildren  waa 
the  oeation  of  a  fond  from  the  rente.  But, 
aa  la  stated  !n  Item  21,  Oil  U  atreet  waa 
excepted  from  the  scheme,  and  the  whol< 
Income  of  this  lot,  or.  In  other  words,  an 
equitable  estate  in  the  apedfied  land,  Ia 
given  to  Oabriella  Jordan  for  life  by  item 
S.  If  that  were  all  we  see  no  reaaon  f 
doubt  that  that  gift  would  be  good,  whether 
the  gift  to  the  other  beneflciariea  were 
good  or  not.  The  fact  that  the  teatator'a 
daughter  takes  all  the  reat  of  the  property, 
Instead  of  her  chlldnn  getting  a  postponed 
interest  In  a  part,  la  no  ground  lor  danying 
to  the  niece  the  life  eatate  given  to  her  In 
an  Identified  and  excepted  piece  of  land.  It 
doca  not  make  the  ease  any  worse  that  a 
part  of  the  property  thus  going  te  the  tes- 
tetor's  daughter  is  the  remainder  in  the  ea- 
tate given  to  his  niece. 

nie  appellanta  lay  hold  of  the  initruc- 
tiona  to  the  tmatees  to  add  to  the  rents 
enough  to  make  Qabriella'a  Income  up  to 
940  a  month,  and  argue  aa  If  the  gift  were 
in  substance  only  a  gift  of  $40  a  month 
from  a  fund  that  cannot  be  eatablished. 
Bnch  is  not  tha  fact  The  ^t  la  primarily 
and  In  any  event  a  gift  of  the  inoome  of 
Oil  M  street  Bat  whatever  may  be  the 
late  of  the  rest  of  the  trust  we  lee  nothing 


to  Under  the  tmatees  from  keeping  tha  In- 
come up  to  MO  from  the  other  property  d^ 
vised  to  them.  Of  eourae,  they  oonid  not 
derive  income  from  property  not  Included 
in  the  trust  <uid  only  the  property  in-J 
eluded  {a  charged  with'the  liability.  The* 
decree  may  be  modified  by  inserting  after 
the  words  "against  his  entire  estate"  the 
words  "in  the  Distriqt  of  Columbia." 

It  is  objected  in  argument,  although  not 
In  the  pleadings,  that  the  widow  of  Ed- 
mund Kearney  has  a  ri^t  of  dower  in  the 
Waahington  estate  which  descended  to  him, 
and  that  she  should  have  been  made  party 
to  the  bill  of  review.  The  fact  of  the  wid- 
ow^ existence  does  not  appear  of  record  a* 
sgainat  ths  appellees,  and  wc  agree  with 
tbe  court  o(  appeals  that  the  objection  is 
made  too  lata. 

Decree  afflrmed. 

^"^  (W  U.  a  84) 


Jndgmnt-^md— notice. 

1.  Notice  of  tbe  fraud  in  reoorarlng  * 
fndgment  on  a  policy  of  life  insuranoa  wUch 
uiducea  the  p«ymant  Into  court  of  the 
uuount  of  recovery,  out  of  which  the  clerk 
of  court  pays  over  the  suma  called  for  in 
certain  ualgnmente  by  way  of  contingent 
feea  for  professional  services  in  collecting 
the  insurance,  cannot  be  establlahed  bv  the 
mere  fact  that,  while  the  aasioneea  held  an 
interest  in  the  policy  only,  tney  were  as- 
aigneea  of  a  chose  In  action,  and  took  It  aub- 
JMt  to  the  equities.* 

Judgment — fraud — notlcfc 

2.  Notice  of  the  denial  of  the  death  of 
the  insured  in  the  answer  in  an  actbn  on  a 
policy  of  inaurance  ia  not  notice  of  the 
fraud  in  recovering  judgment  on  tlie  poUoy 
while  tbe  Insured  was  alive  which  will  Im- 
peach aneh  judgment  as  to  the  parties  to 
nbom  the  clerk  of  court  pays  over,  out  of 
the  money  paid  into  court  in  satisfaction  of 
auch  judgment  the  sums  called  for  in  cer- 
tain assignments  of  an  Interest  in  the  policy 
by  way  of  oontinKCnt  feea  for  professional 
services,  rendered  in  good  faith  ui  collecting 
the  insimncei. 

[No.  26.] 

Argued  October  IS,  IS,  190S.    Dedded  Octo- 
ber 29,  1900. 

APPEAL  from  the  Circuit  Court  of  the 
United  Btetes  for  the  Northern  Dis- 
trict of  T«iaa  to  renew  a  decree  enjoining 
tbe  setting  up  of  a  Judgment  at  law  on 
policies  of  life  Inannnee  aa  to  the  benefl- 
1   point,    M*  vtfL   1^ 
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dary,  but  dlnnlssln^  tlie  htU  h  ttgninat  the 
Assigoees   of  partial   intsreats  in  the  poli- 
cies.   Affirmed. 
The  facta  ue  atated  In  the  opialon, 
Uesara,  Maurice  E.  Locke  and  Eugote  P. 
EH>cke  for  appellant. 

Measra.  F.  H.  Etberldte,  Alexander  A 
Thompson,  McLaurin  &  Woxenoraft, 
Spoonta,  Thompaon,  Jb  Barwtae,  and  Eth- 
•ridge  ft  Baker  for  appelleea. 

•    *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity,  brought  in  the 
circuit  court  to  enjoin  the  setting  up  of  a 
Judgment  at  law  recovered  in  the  same  dr- 
cuit  court  upon  three  policies  of  life  iuaur- 
ance,  on  the  ground  that  the  judgment  was 
obtained  bj  fraud-  It  also  seeka  to  com- 
pel the  plaintiff  in  the  action  at  law,  and 
other  parties  to  whom  intereata  in  the  poli- 
eiea  were  asBigned,  to  repaj  the  sums  which 
they  received  upon  them.  The  judgment 
was  rendered  in  a  case  which  came  befon 
this  court,  and  the  dramatic  circumttancea 
of  the  alleged  death  are  set  forth  in  the  re- 
port. Fidelity  Mut.  Life  Aaso.  t.  Mettler, 
ISS  U.  S.  SOB,  46  L.  ed.  022,  22  Bnp.  Ct.  Rep. 
WZ.  The  appellant  is  the  plaintiA  in  error 
in  that  case,  having  changed  ita  name.  Aft- 
er the  date  of  the  judgment  the  appellant 
diecovered  that  Hunter,  the  party  whose 
life  was  insured,  was  alive^  and  that  the 
recovery  was  the  result  of  a  deliberate  plot. 
Thereupon  it  forthwith  brought  this  bill. 
One  of  the  defcnaea  set  up  and  argued  be- 
low and  here  waa  that,  by  the  7th  Amend- 
ment to  the  Constitution,  no  fact  tried  bj  a 
jury  shall  be  otherwise  re-examined  in  any 
court  of  the  United  States  than  according 
to  the  rules  of  the  common  law.  On  the 
facta  allied  and  proved  the  circuit  court 
entered  a  decree  against  the  plaintiff  at 
law,  Mettler,  now  Smythe,  but  diamlssed  the 
bill  as  against  the  assignees  of  partial  in- 
terests In  the  polides.  The  Insurance  com- 
pany appealed  to  this  court. 

The  material  facts  are  these:  By  way  of 
a  contingent  fee  for  the  services  in  collect- 
ing the  insurance,  Mrs.  Mettler  assigned  to 
the  present  defendant  Clark  and  his  part- ' 
Hers  one-third  interest  In  the  policies,  with 
an  additional  sum  in  case  statutory  dam- 
ages and  attorney's  fees  were  recovered. 
This  afterwards  came  to  Clark  alone.  Clark 
^  and  Mrs.  Mettler  assigned  9600  each,  from 
■  their  leapectivt'inteTeete,  to  the  defendant 
Culberson,  as  a  contingent  fee  for  argument 
and  services  In  this  court,  Clark  also  em- 
ployed the  defendant  Spoonta,  it  would  seem, 
on  a  contingent  fee.  Finally  he  mortgaged 
his  right  to  the  Phillips  Inveetment  Com- 
pany.   When  the  judgment  waa  recovered. 


before  exeeatlon,  tlie  Innuanee  ccmipMij 
paid  the  amount  <  924,028.25}  Into  court 
Out  of  this  the  eleik  paid  to  Mrs.  littler 
911,016;  to  Clark,  98,346;  to  Spoonta  on 
CUrk*!  order,  91,500;  to  Culberson,  91,026; 
and  to  the  Phillips  Investment  Company, 
91,640.24.  It  is  these  sums,  other  than  that 
paid  to  Mrs.  Mettler,  that  ara  in  question 
here. 

It  will  not  be  necessary  to  consider  the 
eonatitutional  question  under  the  7th 
Amendment^  to  which  wa  have  referred,  or 
some  other  questiona  which  were  raised,  be- 
cause we  are  of  opinion  that  the  appellee! 
are  entitled  to  keep  their  money,  even  if 
the  Judgment  can  be  Impeached  for  fraud. 
They  all  gat  the  legal  title  to  the  money 
which  was  paid  to  them,  or,  what  le  the 
same  thing,  got  the  l^al  title  transferred 
to  their  order.  That  being  so,  the  appellant 
must  show  some  equity  b«for«  their 
legal  title  can  be  disturbed.  It  founds  its 
daim  to  such  an  equity  on  the  mode  in 
which  the  judgment  which  Induced  it  to 
part  with  the  title  to  Its  money  was  olv 
tained.  But  fraud,  of  coune,  gives  rise  only 
to  a  personal  claim.  It  goes  to  the  motives, 
not  to  the  formal  conatjtuents,  of  a  legal 
transfer  (Rodliff  v.  Dallinger,  141  Mass. 
I,  6,  E5  Am.  Rep.  439,  4  N.  E.  805),  and 
the  rule  is  familiar  that  it  can  affect  a 
title  only  when  the  owner  takes  with  notia* 
or  wiUiout  having  given  value  (Fletdier  T. 
Peck,  6  Cranch,  Sr,  133,  3  L.  ed.  162,  177; 
2  Wms.  Tend.  i.  P.  674.  See  The  Ellca 
Lines,  ISO  U.  B.  119,  131,  EO  L.  ed.  116,  28 
Sup.  Ct.  Rep.  8).  The  question  is  whether 
the  appellant  can  make  out  such  a  case  •■ 
that 

It  te  said  that  the  title  of  the  appellets 
stands  on  the  judgment,  and  that  if  dte 
judgment  fails  the  title  fails.  But  that 
mode  of  statement  is  not  suflSciently  pre- 
cise. The  judgment  hardly  can  be  said  to 
be  part  of  the  appellees'  title.  It  simply 
afforded  the  appellant  a  motive  for  its  pay-j! 
ment  Into  court.  'The  appellees  derive  their* 
title  immediately  from  Mrs.  Mettler,  and 
remotely  from  the  act  of  the  appellant 
They  stand  exactly  aa  it  the  appellant  had 
handed  over  the  924,000  In  gold  to  her  and 
she  thereupon  had  handed  their  proportion 
to  them.  We  are  putting  no  emphasis  on 
Qie  fact  that  the  thing  transferred  waa  moa> 
ey.  The  appellees  knew  from  what  fond 
they  were  paid,  from  what  source  it  etma, 
and  why  It  was  paid  to  Mrs.  Mettler.  We 
are  insisting  only  that  the  title  had  passed 
bo  them.  But  we  repeat  that,  as  the  title 
had  passed,  the  appdiant  must  find  soma 
equi^  before  it  can  disturb  It,  and  we  now 
add  that,  as  there  is  no  question  that  tba 
appellee*  took  for  value,  that  is,  in  pi^mHil 


lyCOOglC 


WIOOMIOO  OOUNIT  OOllBa  V.  BAHGBOn. 


te  tbtit  nrvlow,  w.  It  It  b«  pnferred.  in 
parfoimuico  of  Mn.  MetUer*!  contingent 
pjtunise^  the  equity  miut  ba  fouaded  upon 
■oUoa. 

The  notice  to  bo  iliown  fa  notieo  of  the 
test  thst  Uie  judgment  which  induoed  Uke 
■ppelluit'a  payment  w«i  obtained  by  fraud, 
^t  notice  cannot  be  eatabliihed  by  tlia  mere 
fact  that,  while  the  appelleea  hdd  an  in- 
terest in  the  policiee  only,  they  weie  u- 
tfgneea  of  choaet  in  action,  and  took  them 
■nbjeet  to  the  equities.  That  is  due  to  a 
chose  in  actaon  not  being  negotikble.  It 
does  not  stand  on  notice.  The  general  prop- 
osition was  decided  is  United  States  t. 
Detroit  Timber  &  Lumber  Co.  200  U.  a  til, 
S33,  334,  50  L.  ed.  49B,  20  Sup.  Ct.  Rep. 
282;  and  United  States  ▼.  Clark,  200  U.  B. 
flOl,  MT,  COS,  50  L.  ed.  ei3,  £S  Bnp.  Ct 
Bep.  340i  and  nTller  in  Judson  v.  Cor- 
eoi»n,  17  How.  612,  61S,  IS  L.  ad.  231,  232; 
and,  we  have  no  doubt,  is  the  law  of  Eng- 
land. Of  course,  the  aaalgnee  of  an  or- 
dinary contract  can  only  stand  in  the  shoes 
of  the  party  with  whom  the  contract  was 
made.  In  the  discussions  of  fb»  mie  which 
we  hare  seen  we  have  found  no  other  reason 
ofTered,  as  no  other  is  necessary.  But  the 
assumption  ol  the  good  faith  of  the 


The  principle  which  we  apply  Is  further 
fllustrated  by  the  priority  given  to  the  later 
Of  two  equitable  titles,  If  the  1^^^  title  be 
added  to  it  [2  Pom.  Eq.  Jur.  3d  ed.  H  727, 
gTSS)  by  the  doctrine  of  taoklng,  and,  in 
■  some  d^ree,  t^  Uio  great '^tinction  recog- 
■ised  in  other  rapeets  between  the  holder 
of  title  under  an  executed  contract  and 
a  par^  to  a  contract  merely  axoeotoij. 
See  1  Wms.  Vend.  A  P.  MO,  and  eases  dtcd. 
We  may  add  further  that,  even  if  we  were 
wrong,  the  equities  to  which  an  assignee 
takes  subject  are  equities  esisUng  at  the 
ttme  of  the  assignment  (1  Wms.  Tend. 
A  P.  SB4),  and  that  the  notice  with  which 
he  is  supposed  to  be  charged  as  assignee 
ean  be  of  nothing  more.  Therefore,  merely 
as  Bssigneee,  the  appellees  had  not  notice  of 
the,  as  yet,  unaccompliehed  fraud  in  ob- 
taining the  judgment  The  policies  were 
honest  contracts,  and  it  was  an  Interest  in 
the  policies  which  was  assigned,  at  least  to 
COark. 

The  appellant  Is  driTea,  therefore,  to  eon- 
tend,  as  it  did  contend  at  the  argumoit, 
fliat  notice  of  the  denial  that  Hunter  was 
dead.  In  tho  suit  on  ttie  polioy,  was  notloe 
«f  the  fmud.  But  it  is  admitted  that  the 
appellees  aU  acted  in  good  faith;  that  they 
taliered  &•  plaintUTs  ease.  In  such  eir- 
ennistaneee,  «v«o  if  the  answer  had  , 
fnrtlier,  and  bad  dtarged  the  plaintiff  with 
an  that  the  preaent  bill  aharges  apinst  her, 
whsn  a  Jury  t»A  dseUed  that  the  ehargea 
wen  gronndleMi  a  Judgment  bad  been 


tered  on  tbe  Tordlct,  anl  the  insuianci  oma- 
pany  had  acoeptad  the  rsauU  by  paying  tha 
money  Into  court  without  waiting  for  aa 
•xecution,  it  would  be  impoesibla  to  say 
that  the  supposed  noUoa  was  not  purged. 
The  appellees  were  not  bound  to  contem- 
plate future  discoveriea  of  what  they  hon- 
esUy  believed  untrue,  and  a  bill  to  impeaeh 
the  final  act  of  the  law.  See  Bank  ot  Unit- 
ed States  ▼.  Bank  of  Washington,  S  Pot,  8, 
IB,  S  L.  ed.  2B9,  MM. 
Decree  affirmed. 

Mr.  Justloa  Hailan  and  Hr.  JusUaa  Whita 


(Wt  tr.  B.  US) 
OOUNTT    00HHI69I0NEBS    OT    WIOO 
MIOO  OOUNTT, 

SAMUEL  BANCROFT,  JB. 

Conrts— following  dedslena  of  stats  oonrt^ 

1.  Whether  a  rmaalable  exemption  from 
state  taxation  has  been  in  fact  repealed  by 
a  subsequuit  state  statute  is  a  question  it 
state  law,  upon  which  ths  dedalona  of  tha 
highest  courts  cS  tha  state.  In  the  absenoa 
of  any  oontraot  rights,  an  binding  oa  tha 
Federal  courtn." 

Taxes— exemption— npesl. 

2.  The  withdrawal  of  a  repealabla  ex> 
emption  from  state  taxation  ot  the  prop- 
erty of  a  reorganised  railway  company,  if 
ai^  such  exemption  existed,  was  efieeted  by 
Ud.  AcU  ISOe,  chap.  120,  which  direcU  a 
new  assessment  for  taxation  of  the  property 
in  tha  stat^  and  expressly  deelai«s  that  the 
property  of  STery  railroad  shall  be  assessed 
for  county  and  municipal  purposes,  and  con- 
tains a  proviso  that  notning  therein  con- 
tained shall  be  held  to  diseluurge,  release,  or 
impair  any  irrepealable  contract  or  obliga- 
tion then  existing,  which  sufficiently  evi- 
dences tbe  legislative  intent  to  repeal  ex< 
emptiona  from  taxation  which  were  not  pro- 
tected by  binding  contracts  beyond  legisla- 
tive control,  and  to  bring  all  property  irithin 
the  taxing  power  of  tbe  stata.t 

\}Io.  1S9.1 

Argued  Octobw  »,  1M«.    Decided  Koranber 

s,  isoa. 

ON  WKIT  of  Certiorari  to  the  CSrcuit 
Court  of  Appeals  for  tha  Fourth  CSreoit 
to  review  a  decree  which  affirmed  a  decrea 
of  the  (Srcuit  Court  for  the  District  of 
Maryland,  enjoining  state  taxation  of  ear- 
tain  railway  property,     Beveiaad  sad  r^ 


•Rd.  Nota.— Tor  cum 
OSDl.  Die.  Ooorta,  H  »>-l 

jBd.  NoU.— For  caae* 
Cent.  Dig.  Tsxatlon,  U  I 


iss.- 


lat,   ■«•  VOL    la. 
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mandcd  to  th»  Clnott  Otmrt  with  dlrwtloni 
todlimlM  the  bUL 

See  same  cue  below,  TO  G  &  A.  £87,  I3B 
Fed.  977. 

Th«  facte  are  stated  in  the  opinion. 

Mr.  Jamea  B.  Ellegood  foe  petitfonere. 

Messrs.  HichoUu  P.  Bond,  Balph  Robinaoa, 
KOd  Edward  Duffy  for  respondent. 

•  ■Mr,  Jnstlee  Day  delivered  the  opinioii  of 
the  oourt: 

The  respondent,  Samuel  Bancroft,  Jr.,  be- 
gan  an  action  in  the  circuit  oouit  of  the 
United  BUtee  for  the  dirtrict  of  Maryland 
to  enjoin  the  county  commiBaloneis  of 
Wicomico  county  from  levying  taxes  on  the 
^operty  of  the  Baltimore,  Chesapeake,  & 
Atlantic  Railway  Company,  aU^[ing  that  he 
was  the  holder  of  twenty  bonds  secured  by 
mortgage  upon  the  oompany'e  property, 
which,  under  the  laws  of  the  vtate,  had  been 
exempted  from  taxation.  Such  proceedings 
were  had  that  a  decree  was  entered  enjoin- 
ing taxation  of  certain  property  of  the  rail- 
way company.  Upon  appeal  to  the  drouit 
00^  of  appeals,  the  judgment  wae  af- 
firmed (TO  a  a  A.  2S7,  13S  Fed.  077),  and 
the  case  was  brought  here  by  writ  of  cer- 
HtlomrL 

•  ■  The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  whldi  the  following, 
pertinent  to  the  determination  of  the  case, 
may  be  extracted:  The  Baltimore  ft  East- 
em  Shore  RallroBd  Company,  organized  to 
hnlld  a  line  of  road  from  Eastern  Bay,  in 
Talbot  county,  to  Salisbury,  Wicomico  coun- 
ty, in  the  same  state,  by  act  of  the  I^Isla- 
ture  of  Maryland,  was  granted  certain  privl. 
l^ee  [Acts  of  the  Assembly,  1888,  chap. 
IS3],  II  £,  4,  and  S  being  aa  foUowi: 

"See.  Z.  And  be  It  enacted.  That  said  cor- 
poration shall  have  perpetual  existence,  and 
its  franchises,  property,  shares  of  capital 
stocks,  and  bonds  shall  be  exempt  from  all 
state,  county,  or  munidpal  taxaUon  for  the 
term  of  thirty  years,  counting  from  the  date 
of  the  completion  of  said  road  between  the 
termini  mentioned  in  Ita  charter." 


pany  aforesaid  shall  have  power  to  unite, 
eonnect,  and  consolidate  with  any  railroad 
company  or  companies,  either  In  or  out  of 
this  state,  10  that  the  capital  stock  of  s^d 
companies  so  united,  connected,  and  consoli- 
dated (respectively)  may,  at  tlie  pleasure 
of  the  directors,  conBtltnte  a  common  stock, 
and  the  respective  companies  may  thereafter 
eonstitute  one  company  and  be  entitled  to 
all  the  property,  franchises,  rights,  privi- 
leges, and  immunities  which  each  of  them 
possess,  have,  and  enjoy  under  and  by  virtue 
of  their  respective  chuters. 
'Seo.  &,  And  U  it  suuitod.  That  tlw  Bal- 


timore ft  Xaateni  Shore  Railroad  Company 
shall  have  powa  to  lease  or  purchase  and 
operate  any  railroad  or  railroads,  eithec  ia 
or  out  of  this  state,  for  the  purpose  of  car* 
Tying  on  their  business,  and  any  other  nil- 
road  company  In  this  state  shall  have  the 
right  to  lease  or  sell  ita  railroad  or  other 
property  to  the  said  Baltimore  t  Eastern 
Shore  Railroad  Company." 

The  Baltimore  &  Eastern  Shore  Railroad 
Company  accepted  the  provisions  of  the  act 
and  completed  the  construction  of  its  road 
between  the  termini  named  in  August,  ISQl.* 
In  June,  1890,  It  purchased  the  property  ofS 
the'Wioomleo  &  Focomoke  Railroad  Com-* 
pany,  extending  from  Salisbury  to  Ocean 
City,  Afterwards,  the  Baltimore  &  Eastern 
Shore  Railroad  Company  mortgaged  the  en- 
tire property  to  secure  $1,600,000  of  mort- 
gage bonds.  This  mortgage  was  foreclosed 
in  1894,  and  the  purchaser  proceeded  to  or- 
ganize  a  new  corporation — the  Baltimore, 
Chesapeake,  &  Atlantic  Railway  Company^ 
the  respondent  becoming  the  holder  of  some 
of  Its  mortgage  bonds.  This  reorganization 
was  under  |  187  and  IBS  of  art.  23,  Mary- 
land Code  of  1B88,  which  provides  ai 
follows: 

Section  187,  that  In  case  of  the  sale  of  any 
railroad  under  foreclosure  of  mortgage,  the 
purchaser  may  form  a  corporation  for  the 
purpose  of  owning,  possessing,  maintaining 
and  operating  such  nilioad,  by  Slli^  In  tho 
office  of  the  secretary  of  state,  a  certlflcata 
of  the  name  and  style  of  such  corporation, 
the  number  of  directon,  etc. 

"Bee.  IBS.  Such  corporation  shall  possess 
all  the  powers,  rights.  Immunities,  privi- 
leges, and  franchises  in  respect  to  such  rail- 
road, or  the  part  thereof  included  In  vaA 
oertlScate,  and  in  respect  to  tbe  real  and 
personal  property  appertuning  to  the  same, 
which  were  possessed  or  enjoyed  by  the  cor- 
poration which  owned  or  held  such  railroad 
previous  to  such  sale  under  or  by  virtue  of 
its  charter,  and  any  amendments  thereto, 
and  of  [any]  other  laws  of  this  state,"  et& 

Under  authority  of  tbe  Maryland  statutes 
the  Baltimore,  CSiesapeake,  &  Atlantic  Rail- 
way Company  Issued  the  mortgage  bonds  of 
which  respondent  Is  the  holder.  The  county 
commissioners  of  Wicomico  county  have 
levied  and  assessed  taxes  upon  the  railroad 
company's  property,  and  threatened  to  sell 
the  same  for  nonpayment  thereof.  The  cir- 
cuit court  held,  and  the  circuit  court  of  ap- 
peals affirmed  the  Judgment,  that  ft  187 
and  1S9  of  the  Maryland  Code,  extending 
immunities  to  the  new  company,  had  the  ef< 
feet  to  exempt  from  taxation  certain  proper. 
ty  of  the  Teorganieed  company,  and  that  th* 
exemption  constituted  a  contract  betweea^ 
the  state  and  tho  company  entitled  to  pro-^ 
teetlon  under  tlu*oantraot  clause  of  the  Fed-* 
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«al  OonsUtnticm,  sgkfawt  the  EtibMqiunt  at- 
tempt of  the  conntf  oommluloiieTm  to  lary 
t»xee  upon  tha  property. 

Notwithstanding  tliia  dedeion  of  the  dr- 
enit  court  of  appetde,  it  ia  now  conceded  in. 
the  brief  of  the  reBpondent'i  coonael,  to  far 
aa  this  argument  ia  concerned,  that  there 
wa>  no  binding  oontrftct  upon  the  state  en' 
titled  to  protection  under  the  Federal  Con- 
vtitution  (article  1,  f  10)  againat  state  Im- 
pairment of  the  obligation  of  the  contract. 
In  view  of  the  provisioni  of  the  Maryland 
Constitution  this  oonoesaion  would  leem  in 
harmony  with  the  right  reeerred  In  that  in- 
strument to  amend,  repeal,  and  alter  char- 
ters. Northern  C.  K.  Co.  T.  Uaryland,  187 
U.  S.  Z68,  47  L.  ed.  167,  23  Sup.  Ct.  Kep.  62. 
And  see  Wisconsin  ft  H.  B.  Co.  t.  Powers, 
191  U.  S.  378,  48  L.  ed.  229,  £4  Sap.  Ct.  Rap. 
107.  But  it  k  insisted,  conceding  tlis.t  the 
exemption  from  taxation  waa  merely  a 
bounty  or  gratuity,  it  extended  to  the  reor- 
ganized company  by  foFoe  of  the  Haryland 
•tatutes  above  quoted,  and  haa  nerer  been 
repealed  nor  withdrawn  by  the  state,  and, 
tbeiefore,  the  bondholder,  being  directly  in- 
terested in  the  property,  haa  a  Hght  to  be 
protected  by  fnjunetlon  Bgainat  the  levying 
of  such  taxes  ao  long  aa  the  act  remains  In 
force. 

The  ijneettons  arising  in  thie  case,  as  to 
the  eonBtnietion  and  force  of  the  aota  of  the 
lagialatnre  of  the  state,  have  been  before  the 
anpreme  eourt  of  Maryland  In  three  eases: 
Baltimore,  a  ft  A.  R.  Go.  v.  Ooean  aty,  89 
Ud.  89,  42  AU  9«S;  Baltlraoie  0.  ft  A.  R. 
Co.  v.  Wieomioo  Connty,  98  Md.  113,  48  AU. 
■63;  and  Baltimore,  C.  ft  A.  R.  Co.  t.  Wleo- 
mioo  Cotmty,  63  AtL  678.  In  these  easel  it 
was  held  that  the  exemption  from  taxation 
provided  for  by  the  laws  above  quoted  did 
not  extend  to  the  reorganized  company,  and 
bi  the  last  case,  dedded  March  27, 1906,  sines 
the  dedsiOD  in  the  eiicuit  oourt  of  appeals, 
it  was  held  that  the  general  asMssnient  law 
of  1890  {AcU  of  1800,  duip.  120)  declaring 
that  the  property  of  every  nJlroad  should  be 
Saaaesaed  for  county  and  municipal  purposes, 
^and  providing  that^othing  in  the  act  should 
discharge  or  release  any  irrepealable  con- 
tract or  obligation  existing  at  the  data  of 
the  passage  of  the  act,  amounted  to  a  recall 
of  the  imqiunity  granted  by  the  former  law, 
which  had  at  all  times  been  subject  to  re- 
peal by  the  state,  and  that,  conceding  the 
faunnnity  extended  to  the  reorganiied  com- 
pany nnder  |  187  of  the  atatnte,  the  repeal 
•f  the  exemption  did  not  violate  any 
tract  with  the  atate,  entitled  to  the  proteo- 
lion  of  the  Federal  Constitution. 

Aa  we  have  said,  the  argument  addreaead 
to  this  court  ia  reated  upon  the  proposition 
that  the  aubaequent  law  of  1806,  imposing 


taxes  upon  the  property  of  the  ndlroad  eom- 
pany  In  general  terms,  did  not  repeal  prior 
l^^latiou,  which,  properly  construed,  gives 
the  privU^e  of  exemption  from  taxation  to 
the  property  of  the  reorganized  railroad 
company.  We,  therefore,  are  to  consider  a 
ease  wherein  there  is  no  contention  that  a 
valid  and  binding  contract  haa  been  impaired 
by  state  action,  and  the  questions  are  aa  to 
the  proper  construction  of  the  statute,  and 
whether  a  repealabie  exemption  from  taxa- 
tion haa  been  withdrawn  by  aubsequent 
legislation  of  the  state. 

Previous  deddons  of  this  court  have  set- 
tled the  proposition  that  whether  such  ex- 
emption has  been  in  fact  repealed  by  a  sub- 
sequent state  statute  Is  a  question  of  state 
law  in  which  the  dedsloua  of  the  highest 
courts  of  the  atate,  in  the  absence  of  a  oon- 
tract,  are  binding;  and  that  it  1*  only  where 
the  exemption  is  irrepealable,  thus  consti- 
tuting a  contract,  that  it  becomes  the  dnty 
of  this  court  to  dedde  for  itself  whether  the 
snbaequent  act  did  or  did  not  impair  the  ob- 
ligation of  the  contract  Qulf  ft  B.  L  B.  Co. 
T.  Hewes,  IBS  U.  B.  66-74,  46  L.  ed.  S4-90, 
22  Sup.  Ct.  Sep.  26;  Northern  0.  R.  Co.  T. 
Maryland,  1B7  U.  S.  2E8,  286,  267,  47  L.  ed. 
167,  170,  172,  S3  Sup.  CL  Rep.  62.  It  is 
ooniended,  however,  that  Inasmudi  aa  tha 
respondent  acquired  his  bonds  in  1896, 
which  were  issued  in  1804,  at  a  time  when 
none  of  the  Maryland  dedsions  above  re- 
ferred to  had  been  made,  the  flrat  of  them 
being  in  IS99,  the  construction  of  the  stat- 
utes and  their  continued  force  are  questions 
for  the  Federal  courts  having  jurisdiction  of  ^ 
the  cause  and  the  parties.  And  further,'' 
that  while'the  Federal  tribunals  vrill  differ- 
reluctantly  from  the  atate  courts  npon  a 
question  of  the  vaUdlty  of  atate  atatntM^ 
and  vrill  "^ean  towards  an  agreement  of 
views  with  the  state  courts,"  nevertheless, 
they  must  tn  sudi  eases  exerdse  an  inde- 
pendent judgment  in  determining  the  ttaot 
and  validity  of  state  statutes.  Burgess  t, 
Seligman,  lOT  U.  a  20,  23,  fiT  L.  sd.  869, 
361,  2  Snp.  Ct.  Rep.  10;  Qreat  Southern 
Fire  Proof  Hotel  Co.  r.  Jones,  193  U.  8. 
S32,  48  L.  ed.  778,  24  Sup.  Ct.  Rep.  676,  and 
cases  dted  in  the  opinion  in  that  ease. 

If  we  could  concede  the  soundness  of  this 
contention,  we  are  of  opinion  that  the  OOUrt 
of  appeals  of  Maryland  was  right  in  holding 
that  the  legislation  of  1896  {Acts  of  189% 
chap.  120),  directing  a  new  assessment  of 
the  property  of  the  state,  and  expreesly  do- 
daring  that  the  property  of  every  railroad 
in  the  atate  ahould  be  valued  and  aaseased 
for  county  and  munlclpd  purposes,  had  the 
effect  to  withdraw  the  prior  exemption  from 
taxation  If  a  proper  construction  of  the  leg- 
islation of  the  state  would  extend  It  to  tha 
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property  ef  tha  norgulzad  Bomftaj,    nw 

act  contains  the  (igniSeant  proviao  that 
nothing  therdn  mntamed  thall  be  held  to 
discharge,  releaae,  impair,  or  affect  anj  irre- 
pealable  contract  or  obligation  of  any  kind 
witatsoever  existing  at  the  date  of  the  pas- 
sage of  the  act.  Thia  proviso  evidenoes  the 
legislative  intent  to  repeal  exemptions  from 
taxation  which  were  not  protected  b;  bind- 
ing eontracta  bej^ond  legislative  control.  If 
any  suck  existed,  and  to  bring  all  property 
within  the  taxing  power  of  the  itate.  We 
agree  with  the  reaioning  expressed  by  the 
oourt  of  appeals  of  Maryland  upon  this 
branch  of  the  ease.  Baltimore,  C.  A  A.  R. 
Co.  V.  Wicomico  County,  63  AtL  683. 

From  thia  view  it  follows  that  the  decree 
of  the  Circuit  Court  of  Appeals  must  be  re- 
▼ersed  and  the  canse  remanded  to  the  Oi- 
euit  Oourt  with  direeUons  to  dismiss  the 
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COVINOTON  *  CINCnWATI  BBIDGE  00, 
Plff.  in  Err., 


MandomnG-^rlsinal  }uiisdictian  of  dicuit 
coorts. 

The  Federal  drcoit  conrta  have  no 
Jurisdiction  of  an  original  action  in  man- 
damus to  compel  the  return  of  a  franchise 
tax  collected  under  the  authority  of  a  state 
statute,  altbomd)  the  basis  of  the  relief 
sought  Is  the  alleged  repugnancy  of  the  tax 
to  the  commerce  clause  of  the  Federal  Con- 
stitution.* 


(Ho.  87.] 


IN  ERROR   to   the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  a  judgment  eustaln- 
Ing  a  demnrrer  to,  and  dismissing,  the  peti- 
tion in  an  original  action  in  mandamus  to 
compel  the  return  of  a  franchise  tax  col- 
lected under  the  authority  of  a  state  statute, 
on  the  ground  that  inch  tax  was  a  burden 
on  interstate  commerce.    Modified  so  as  to 
show  that  the  case  was  dismisied  for  want 
of  jurisdiction,  and,  as  so  modified,  affirmed. 
The  facts  are  stated  in  the  opinion- 
Messrs.  Shelley  D.  Rouse  and  Charlton  B. 
Thompson  for  plaintiff  in  error. 
Messrs.  H.  B.  Hays,  John  W.  Ray,  and  C 
0  B.  Morris  for  defendant  in  error. 

*  *  Ur.  Jnetlce  Day  delivered  the  opinion  of 
the  court; 

In  this  caae  an  original  action  in  man- 
damus waa  begun  In  the  dreult  court  of  the 


United  Stataa  for  the  eastem  district  at 
Kentucky.  It  was  brought  by  the  bridga 
company  to  compel  the  auditor  of  pubtio 
accounts  for  the  state  to  issue  his  warrant 
on  the  itate  treasury  for  the  amount  of  a. 
franchise  tax  collected  under  authority  of 
a  40T9  and  40S0  of  the  Kentucky  statutea. 
The  return  of  the  tax  waa  asked  upon  th* 
ground  that  it  levied  a  burdeu  on  the  in- 
terstate commerce  buaJDess  of  the  bridge 
company,  pertaining  exclusively  to  com* 
merce  between  Kentucky  and  Ohio,  and  waa 
therefore  repugnant  to  the  Federal  ConsUtu- 

The  auditor  appeared  by  counsel,  and,  by 
general  demurrer,  laiaed  the  question  oF  the 
sufficiency  of  the  allegations  of  the  petition, 
and  by  special  demurrer  challenged  the  Ju- 
risdiction of  the  court  to  entertain  the  ae- 
tion.  The  circuit  court,  pasting  the  ques- 
tion of  jurisdiction,  held  that  levying  the 
tax  in  question  did  not  violate  the  oom- 
merce  clause  of  the  Federal  Constitution, 
as  it  was  a  tax  upon  property,  and  not  upon 
the  businea*  of  the  company,  sustained  tha 
general  demurrer,  and  dismissed  the  petl- 

We  are  of  opinion  that  the  court  below 
had  no  jurisdiction  of  this  action.  It  haa 
been  too  frequently  decided  in  this  court  t« 
require  the  citation  of  the  cases  that  the 
circuit  courts  of  the  United  States  have  no 
jurisdiction  in  original  cases  of  mandamus, 
and  have  only  power  to  issue  such  writs  in 
aid  of  their  jurisdiction  In  cases  already 
pending,  wherein  jurisdiction  has  been  ao-,4 
quired  by  other  means  and  by  other  process,H 
'Many  of  the  cases  are  collected  in  4  Fed.* 
Stat  Annotated,  G03. 

The  question  was  before  this  court  recent- 
ly In  Knapp  v.  Lake  Shore  A,  M.  S.  B.  COh 
197  U.  S.  636,  49  L.  ed.  S70,  25  Sup.  CL  Rep. 
S38,  an  action  by  the  Interstate  CommecM 
Commission,  by  petition  for  mandamus  in 
the  circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio,  against  tlte  Isiko 
Shore  t  Michigan  Southern  Railroad  Com- 
pany, to  compel  it  to  file  reports  required 
by  the  act  to  regulate  interstate  commerce. 
It  waa  argued  for  the  government  that  whil* 
dedslons  of  this  court  under  the  judiciary 
act  of  17S9  (1  Stat,  at  L.  73,  chap  20)  and 
the  act  of  IB76  (19  Stat,  at  L.  470,  chap.  137, 
U.  S.  Oomp.  Stat.  1901,  p.  508)  had  been 
construed  to  confer  no  original  jurisdiction 
in  mandamus  In  the  United  States  courts 
yet  the  act  of  March  3,  1SS7  (24  SUt.  at  "L. 
S52,  chap.  373,  U.  S.  Comp.  Stat.  1901,  f. 
608),  in  view  of  the  modem  development  ia 
proceedings  b;  mandamus,  should  be  held  to 
confer  the  jurisdiction  upon  the  drcuik 
courts  to  entertain  original  suits  In  man- 
damus. The  contention  was  rejected  and  th> 
prior  cases  adhered  to. 
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We  deem  it  settled  beTcmd  oontroTen?, 
vntil  CongKBB  shall  oUterwise  proTide,  thAt 
Micviit  oourts  of  the  Upited  States  have  do 
power  to  issue  s  writ  of  taandainus  In  »n 
«rigin»l  action  brougit  for  the  purpose  of 
Mcuriag  relief  by  the  writ,  and  this  result 
is  not  duinged  because  the  relief  sought 
<oiieemH  on  aUeged  right  secured  by  the 
-Constitution  of  the  United  States. 

It  follows  that  the  circuit  court  should 
have  diBmiased  the  case  for  want  o(  juris- 
diction instead  of  determining  H  upon  the 
merits.  The  judgment  dismisiiag  the  peti- 
tion is  therefore  modifled  so  as  to  show  that 
tie  case  was  dismissed  for  want  of  jurisdic- 
tion, and   as  thus  modified,  the  judgment  Is 


(JOS  U.  B.  se) 

m  THE  MATTER  OF  QEOEGB  IKIRAN. 
Petitioner. 

Habeas  coipn"— gronnd*— JnrisdicUon  below. 

1,  The  failure  to  specify  a  building  In 
the  order  of  the  supreme  court  of  the  tern- 
tory  of  Oklahoma  firing  Lawton  as  tne 
Iilace  where  the  district  court  should  bo  held 
ii  and  tor  the  county  of  Comanche,  there 
i«ing  at  the  time  of  making  the  order  ""^ 
at  the  time  of  trial  no  county  or  o 
buildings  in  such  county,  did  not  go  to  the 
jurisdiction  of  such  district  court  so  as  to 
justify  reUet  by  habeas  corpus  In  favor  of  a 
person  convicted  of  crime  therein  who  makes 
no  showing  of  any  opportunities  lost  be- 
wuse  no  building  was  named. 
Habeas  corpus— grounds — selection  of  grand 

iniois.  ,  _, 

2.  A  person  imprisoned  under  a  cwmo- 
«on  in  an  Oklahoma  court  is  not  entitled  M 
his  release  on  habeas  corpus,  under  U.  S. 
Rev.  SUt.  i  763,  U.  S.  Comp.  SUt.  1901,  p. 
492,  because  the  grand  jurors  were  siun- 
moned  from  the  body  of  the  county,  which 
reanlted  in  the  selection  as  sueh  jurors  ol 
HrMms  who  were  not  electors  nor  residents 
S^the  territory,  since  the  Federal  Constitli- 
«on  does  not  control  the  method  of  selec- 
tion, and  if  any  laws  hare  been  violated  by 
this  method  they  are  territorial  enactmenta, 
which  are  not  laws  of  the  United  SUtea. 
Eabeas  corpus— grounds— Jurisdiction  below. 

3.  Disobeying  the  law  governing  the  se- 
lection of  grand  jurors  does  not  aflect  the 
jurisdiction  of  the  court  BO  as  to  justify  the 
lelease  by  habeas  corpus  of  a  person  con- 
victed under  an  indictment  found  by  sud 

Venue— of  criminal  triaL 

^  The  trial  in  Comanche  oonnty,  Ofcla- 
homft,  of  an  oSense  committed  within  ter- 
ritory which,  at  the  time  of  trial,  had  l>a«n 
orKvniied  as  such  county,  with  a  term  of 
eourt  filed  for  it  by  order  of  the  territorial 
supreme  court,  satiaflee  the  requiremenU  of 
the  organic  act  of  May  B,  1890,  chap.  182, 
I  10,  that  crimes  shall  be  tried  in  the 
county  to  which  territory  not  embraced  in 
Miy  organized  county  "shall  be  attached," 


)rganize(L  but  wa»  attached  for  jadldal  pur- 
poses to  Cuadian  county. 
Territories— jurisdiction  orer  UnA  not  opan 

to  settlement 
fi.  Land  now  embracad  within  the  limits 
of  Comanche  county,  Oklahoma,  had  become 
part  of  that  territory  on  Aj^uat  4,  1901,  so 
as  to  make  a  murder  committed  therein  on 
that  date  an  ofienae  against  the  territorial 
rather  than  the  Federal  statutes,  although 
the  land  had  not  then  been  opened  for  set- 
tlement. 

Hab'aii  corpus — gnranda — jurisdiction  below. 
6.  Compelling  the  accused  to  stand  up 
and  walk  before  the  jury,  and  stationing 
the  jury  during  a  recess  so  as  to  observe 
his  si2«  and  walk,  even  if  contrary  to  the 
6th  Amendment  to  the  Federal  Constitution, 
do  not  aSect  the  jurisdiction  of  the  court 
SO  M  to  justify  nlief  by  habeai  eorpna. 

[No.  8,  OriginaLl 

Argued  October  IS,  1906.   Decided  NovemlMr 
G,  1900. 

ORIGINAL  PETITION  for  habeas  eorpOB 
and  certiorari  brought  by  a  person  im- 
prisoned on  a  conviction  for  murder.  Rule 
discharged.    Writs  denied. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Finis  E.  Rlddls  and  William  L 
Cruce   for  petitioner. 

Messrs.  Don  C  Smith  and  W.  0.  Cromwell 
for  respondent.  n 

Mr.  Justice  Holme*  deliversd  the  opinloa* 
of  the  court : 

This  is  a  petition  for  a  writ  of  habeas 
corpus  and  a  writ  of  certiorari,  brought  by 
a  person  imprisoned  on  a  conriction  for 
murder,  alleging  that  the  Judgment  under^ 
wMch  he  is  held  is  void.  A  rule  to  showg 
cause  was  ieaued  and  the  CBae*was  heard  on* 
the  petition  and  answer.  The  various 
grounds  upon  which  the  petition  is  sup- 
ported are  alleged  to  go  to  the  jurisdietlon 
of  the  trial  court.  Ei  parte  Hardtn|b  180 
U.  B.  782,  30  L.  ed.  824,  7  Sup.  Ct.  Rep.  780i 
See  New  v.  Oklahoma,  19S  U.  S.  252,  49  L. 
cd,  182,  26  Sup.  Ct,  Rep.  68.  A  writ  ol 
habeas  corpus  for  the  same  cause*  was  heard 
by  the  circuit  oourt  of  appeals  and  dis- 
charged. Ex  parte  Moran,  144  Fed.  694. 
The  Judgment  also  was  affirmed  by  the  su- 
preme court  of  the  territory  in  which  th» 
petitioner  was  tried.  14  Okla.  644,  78  Fao. 
111. 

The  petitioner  was  tried  in  the  district 
court  for  Comanche  county  in  the  territory 
of  Oklahoma.  The  first  ground  now  relied 
upon  is  that  the  ctrurt  w«j  not  duly  organ- 
ised under  the  act  of  Congress  requiring  tha 
supreme  court  t«  define  the  judicial  district^ 
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and  to  ftx  t&a  thne*  utd  piMM  At  tmA  ecnm- 
t7  lekt  wliera  tha  diatnct  court  (lull  be 
lield.  The  order  of  the  supreme  couit  went 
no  further  in  the  way  of  flxiiig  the  place 
than  to  spedfj  I«wton  for  the  county  of 
Comanche.  Tbin  order  was  made  on  Janu- 
ary 15,  1902,  about  six  monthi  after  the 
land,  which  had  been  Indian  teiritoriy,  was 
opened  for  lettlement  and  the  ooonty  cre- 
ated. At  that  time  and  at  the  time  of  the 
trial  there  were  no  county  or  court  buildings 
in  the  county.  The  order  of  the  supreme 
court  was  ae  precise  as  the  drcumatanoei 
permitted  it  to  be,  and  the  failure  to  specify 
a  building  did  not  go  to  the  jurisdiction  of 
the  trial  court.  There  is  no  pretense  that 
the  petitioner  lost  any  opportunities  by  rea- 
Bon  of  no  building  being  named. 

The  next  ground  argued  is  that  the  laws 
of  the  territory  were  not  followed  In  the 
•election  of  the  grand  jury,  because  the  per- 
sons selected  were  not  electors  of  the  terri- 
tory, and  some  of  them  were  nonresidents, 
with  other  subordinate  matters.  The  order 
for  the  summons  stated  the  reason,  which 
was  that  there  bad  been  no  election  held  In 
the  county,  and  there  were  no  names  of 
jurors  in  the  Jury  box;  whereupon  the  pre- 
siding judge  ordered  the  sherifT  to  summon 
twenty  pereone  from  the  body  of  the  county. 
•tWe  have  heard  no  answer  to  the  material 
H  portion  of  the  reaeoning  of  the  eircuit  court 
*  of  appeals*  upon  this  point.  If  the  legisla- 
ture of  Oklahoma  had  prescribed  the  method 
of  selection  followed,  that  method  would 
not  have  violated  the  Constitution  or  any 
law  or  treaty  of  the  United  States.  If  it 
did  prescribe  a  different  one,  a  departure 
from  that  was  a  riolation  of  the  territorial 
enactment  alone.  The  acta  of  the  legisla- 
ture of  Oklahoma  are  not  laws  of  the  United 
States  within  the  meaning  of  Rev.  Stat. 
t  763,  U.  S.  Comp.  Btat.  1901,  p.  592.  If 
any  law*  have  been  violated  it  Is  the  latter 
one-t  Therefore  the  petitioner  is  not  entitled 
to  release  on  thia  ground  under  Rev.  Stat. 
I  T63.  The  6th  Amendment,  requiring  the 
presentment  or  indictment  of  a  grand  jury, 
does  not  talc*  up  unto  itself  the  local  law 
as  to  how  the  grand  jury  should  be  made 
np,  and  raise  the  latter  to  a  eonatitutional 
requirement.  See  Rawlins  v.  Georgia,  201 
U.  8.  63S,  SO  L.  ed.  899,  26  Sup.  Ct.  Rep.  6S0. 
It  is  luiDecessary  to  consider  whether  the 
Judge  went  beyond  his  powers  under  the 
drcumstancea.  See  Clawion  v.  United 
States.  114  U.  R  471,  2fl  L.  ed.  176,  8  Sup.  Ot. 
Rep.  949.  But  it  ii  proper  to  add  that  while 
the  reason  which  we  have  gtrta  Is  logically 


t  [Obviously  the  court  hers  Intended  to 
eonvey  the  idea  that,  if  any  law  has  been 
violated,  the  territorial  anaetment  is  the 
one.— Ed.] 


the  first  to  be  oonsldersd  bj  thla  oonrt,  wa 
do  not  mean  to  give  any  eountenanoe  to  tha 
notion  that.  If  tha  law  was  disobeyed,  it 
afTeoted  the  jurisdiction  of  the  court.  SSx 
parte  Hardisg,  120  U.  S.  782,  30  L.  ed.  824, 
r  Sup.  Ct  Rep.  780;  Re  Wilson,  140  U.  B. 
£7S,  3S  L.  ad.  613,  11  Sup.  Ct.  Bap.  870. 

The  third  ground  on  wliich  the  jurisdiction 
□f  the  trial  court  Is  denied  is  that,  on 
August  4,  1001,  the  data  of  the  commission 
of  the  crime,  the  place  was  within  territory 
not  embraced  in  any  organized  county,  and 
was  attached  for  Judicial  purposes  to 
Canadian  county.  By  the  Oklahoma  organio 
act.  May  2.  1B90,  chap.  1S2,  1  0  (26  Stat,  at 
L.  66,  S6),  this  is  provided  for,  and  by  t  10 
such  offenses  shall  be  tried  in  tha  county  to 
which  the  territory  "shall  be  attadied."  It 
is  argued  that  there  had  been  no  law  passed 
changing  the  place  of  trial  or  affecting  tha 
order  of  the  supreme  court  attaching  the 
territory  to  Canadian  county.  But  t^  very 
words  quoted  from  f  10  look  to  the  state  ot 
things  at  the  time  of  trial.  At  that  tima 
Comanche  county  had  been  organited,  and  a 
term  of  court  flzed  for  it  by  the  order  of  thoia 
supreme  court  dated  January  IG,  1902.  TheS 
meaning  of  this  order,  ao  far  as  tha*pawec* 
of  the  supreme  court  went,  is  plain.  Tha 
statute  gave  the  petitioner  no  vested  right 
to  be  tried  in  Chnadian  county,  and  his  trial 
in  Comanche  county  conformed  to  its  intent. 
Bee  Post  V.  United  SUtes,  161  U.  S.  683,  40 
L.  ed.  SIS,  16  Sup.  Ct.  Rep.  611. 

The  fourth  ground  Is  that,  as  the  crime 
was  committed  on  August  4,  IBOl,  two  day* 
before  the  opening  of  the  land  for  scttla- 
ment,  the  p1a«e  waa  still  under  the  excluaiva 
jurisdiction  of  the  United  States,  and  thera- 
fore  the  crime  was  punishable  under  Rev, 
Stat.  !  6339,  U.  S.  Comp.  Stat,  1901,  p.  3627, 
alon&  The  order  of  the  President  with  re- 
gard to  the  conditions  of  settlement  and 
entry  are  referred  to  as  confirming  the  ar- 
gument But  those  ordere  were  intended 
merely  to  carry  ont  the  acts  of  Congress 
governing  the  matter.  There  Is  no  doubt 
that  Congress  was  exercising  control  so  far 
as  settlement  was  concerned.  But  there  Is 
equally  little  doubt  that  the  title  to  the 
territory  had  passed,  that  It  had  becoroa 
part  of  the  territory  of  Oklahoma,  and,  aa 
■nch,  no  longer  under  the  exclusive  Jurisdio- 
tion  of  the  United  States  within  Rev.  Stat 
I  6339.  Act  of  May  2,  1890,  chap.  162,  f| 
1, 4, 6, 26  Stat,  at  L.  81 ;  art  of  June  0,  1900, 
chap.  813,  31  Stat,  at  L.  677;  act  of  March  S, 
1901,  chap.  846,  31  Stat,  at  L.  10B3.  Sea 
Bates  V.  Clark,  06  U.  B.  201,  84  L.  ed.  4T1 ; 
Buater  v.  Wright,  68  G  a  A.  605,  13S  Fed. 
94T,  962;  Bx  parte  Moron,  144  Fed.  694, 
602.  Therefore  the  application  of  the  terri- 
torial statute  waa  not  excluded  and  thr 
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arardv  wu  m  Tfelation  of  tba  tarrltorU    : 
bw. 

TInKlIf  It  la  eontoided  that  the  patttlonir 
wms  compelled  to  be  ft  irltiMM  against  him- 
Mlf,  oontrKrj  to  the  6tli  Amendment,  be- 
eauie  he  was  compeUed  to  stand  up  and 
walk  before  the  jur7,  and  beoause,  during  a 
neeas,  the  jur7  was  stationed  so  as  to  ob- 
Mrre  Us  siie  and  walk.  If  this  was  an 
error,  as  to  which  we  expreH  no  o^dnlon,  it 
did  not  go  to  the  Jurisdiction  of  the  court. 
FelU  r.  Murphr,  eOl  U.  a  123,  60  L.  ed. 
as^  »  Sup.  Ct.  Kep.  3<& 

Bole  dlBohargad.    Wriu  denied. 

(SM  V.  B.  106) 

NORTHERN  ASSURANCE  OOMPANT  OF 
LONDON,  PUI.  in  Err., 

GRAND  VIEW  BUIIJMNG  AfleOOATION. 


as  it  stood  nor  be  helped  out  bj  an;  doctnne 
of  the  common  lav  is  not  denied  full  faith 
and  credit  by  an  adjudication  of  a  stat« 
court  that  such  jndgmant  is  not  a  bar  to  a 
•ait  in  equity  to  lefonn  the  polley  so  that 
It  will  express  eonsent  to  oonourrent  in- 
surance, and  to  recover  upon  aaoli  policy  as 
reformed. 
Klsction  of  lemedles, 

2.  The  proiBcutlon  of  an  action  at  law 
upon  a  policy  of  Are  insurance  to  flnal  Judg- 
ment denjiog  recovery,  upon  the  ground 
that  the  pol^y  could  neither  be  recovered 
upon  as  it  stood  nor  be  helped  out  by  any 
doctrine  of  the  common  law,  is  not  an  elec- 
tion which  bare  a  suit  in  equity  to  reform 
the  policy  hi  that  it  will  express  consent 
to  concurrent  Insurance,  anS  to  recover  ni^ 
•a  such  policy  as  feformed.* 

[No.  40.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Oonrt 
of  JjancsBtBr  County  in  that  state,  leformlng 
a  policy  of  flre  insurance  so  as  to  express 
consent  to  concurrent  Insurance,  and  en- 
forcing the  policy  as  so  reformed,  notwith- 
standing a  prior  Judgment  of  the  Supreme 
Oaort  of  the  United  States  in  an  action  at 
law  denying  any  reeovery  on  the  policy. 
AfSrmed. 

See  same  eas«  below  (Nsb.)  102  N.  W.  24fL 

The  facts  are  stated  in  th»  opinion. 

UeasTs.  Charlei  J.  Greene  and  Ralph  W. 
Breckenridge  for  [datntllT  in  error. 

UsMBv.  jMaph  B.  Webster,  Ballade  F. 
■  la  petau.  SM  vbL  14, 


*Hr.  Justice  Holmes  delivered  the  opinion* 
of  the  oourti 

This  is  a  bill  to  reform  a  policy  and  to  re- 
cover upon  It  as  reformed.  An  action  at 
law  upon  the  same  instrument,  between  the 
tame  parties,  has  oome  before  this  court 
heretolon.  1B3  U.  B.  SOS,  40  L.  ed.  813,  BB 
Sup.  Ct.  Rep.  1S3.  In  that  case  it  was  held 
that  the  plaintiS  eould  not  recover.  The 
question  before  us  at  the  present  time  is 
whether  the  supreme  court  of  Nebraska 
failed  to  give  full  faith  and  credit  to  the 
judgment  in  the  former  case  by  holding  that 
it  was  no  bar  to  the  relief  now  sought 
(Neb.)  IW  N.  W.  248. 

The  policy  was  oonditioned  to  be  void  inS 
case  of  other *iiuuiaDae,  unless  otherwise* 
provided  by  agreement  indorsed  or  added; 
and  it  stated.  In  substance,  that  no  officer 
or  agent  had  power  to  waive  the  condition 
except  by  such  indoraement  or  addition. 
There  was  other  insurance  and  there  was  no 
indorsement.  The  plaintiS  alleged  a  waiver 
and  an  eatoppeL  The  jury  found  that  ths 
agent  who  issued  the  policy  had  been  In- 
formed on  behalf  of  the  Insured  and  knew  of 
the  outstanding  Insurance.  But  this  court 
held  that  the  attempt  to  esUbliah  a  waiver 
was  an  attempt  to  contradict  the  very 
words  of  the  written  contract,  which  gave 
notice  that  the  condition  was  Insisted  upon 
and  conid  be  got  rid  of  in  only  one  way, 
which  no  agent  had  power  to  change.  The 
judgment  based  upon  this  deeisicm  is  what 
ii  now  relied  upon  as  a  bar.  Hetcalf  t. 
Watertown,  163  U.  8.  671,  S76,  38  L.  ed. 
861,  803, 14  Sup.  Ot.  Rep.  947;  Hancock  Nat. 
Bank  v.  Fknum,  176  U.  S.  640,  646,  44  L 
ed.  610,  621,  20  Sup.  Ct.  Rep.  606. 

Whether  snlDcient  grounds  were  shown  for 
thjB  relief  which  was  granted  is  a  matter 
with  which  we  have  nothing  to  do.  But  the 
atat«  court  was  right  in  Its  answer  to  the 
question  before  ul  The  former  decision,  of 
course,  1*  not  an  adjudication  that  the  eou- 
tract  cannot  be  reformed.  It  was  rendered 
In  an  action  at  law,  and  only  decided  that 
the  contract  eould  not  be  recovered  upon  as 
It  stood,  or  be  helped  out  by  any  doctrine  ol 
the  common  law.  If  it  were  to  be  a  bar  ft 
would  be  BO,  not  on  the  ground  of  the  ad- 
judication as  such,  but  on  the  ground  of 
election,  expressed  by  the  form  in  which  tha 
plaintiff  saw  fit  to  sue.  As  an  adjudication 
it  simply  establishes  one  of  the  propositions 
on  which  the  plaintiff  relies, — that  it  cannot 
reoover  upon  the  contract  as  it  stands.  Ilia 
supposed  election  is  the  souroe  of  the  effect 
attributed  to  the  judgment.  If  that  de- 
pended on  matter  m  pais  It  might  be  a  qnsa- 
CsnL  Die  UacUea  at  BemedUa.  H  U>  ■• 
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tloB,  at  lesvt,  UM  wma  argnad,  wbathcr  mA 
•  e«M  fell  within  altlwr  U.  S.  GduL  art  4, 
I  1,  or  R«T.  Stat  |  90S,  D.  S.  Comp.  Stat. 
1901,  p.  677.  It  may  ba  doubted  whether  the 
•lection  miut  not  at  least  necessarily  appear 
cm  the  face  of  the  r«cord  &b  matter  of  law  in 

g.  order  to  give  the  judgment  a  (tanding  under 

e  Her.  Stat,  t  90S. 

•  *  We  puss  such  doubta,  beoanae  we  are  of 
oplnEoQ  that,  howerer  the  election  be  stated, 
it  is  not  made  out  The  plaintiS  In  the  for- 
mer action  expresMd  on  the  record  it*  re- 
liance upon  the  facta  upon  which  it  now 
relies.  It  did  not  demand  a  jadgnwnt  with- 
out regard  to  tbem  and  put  them  on  one 
aide,  as  waa  done  in  Washburn  r.  Great 
Wesbun  Ii».  Go.  114  Uaaa.  I7«,  where  this 
distinction  wu  stated  by  Chinf  Justice 
Gray.  Ita  ehoioe  of  law  was  not  an  eleo- 
tlon,  but  an  hypotheeis.  It  expresNd  the 
n^poaltioa  thti  law  wm  competent  to  gin 


a  remedy,  as  had  bean  laid  down  by  the  sa> 
fn«mo  eomt  of  Nebraska  and  the  cfaonit 
eonrt  of  appeals  for  the  dreuK.  Homo  V. 
Ins.  Co.  r.  Wood.  SO  Neb.  S81,  386,  09  N.  W. 
Ml;  Fireman's  Fund  Ins.  Co.  ».  Norwood. 
16  G  G  A.  133,  32  U.  S.  App.  490,  09  Fed.  71. 
So  long  as  those  decisions  stood  the  plain- 
tiff had  no  choice.  It  could  not,  or  at  least 
did  not  need  to,  demand  reformation,  if  a 
court  of  law  eould  effect  the  same  result 
It  did  demand  the  result  and  showed  by  Ita 
pleadings  that  tiie  path  which  it  did  cbooae 
waa  chosen  simply  because  it  was  supposed 
to  be  an  open  way.  Snow  v.  Alley,  164 
Maas.  193,  195,  W  N.  E.  091. 

A  qaeation  argued  as  to  the  obllgaUon  of 
the  contract  having  been  Impaired  by  a  (tat- 
ute  as  construed  was  not  taken  bdow,  and 
Is  not  open  here. 

Decree  sfflrmtiL 
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(301  V.  B.  T« 

DANIEL  BED  BIRD  et  al.,  dtiseiu  of  the 
Cberokee  N»Uoii  bf  Blood,  AppU, 

UKTTED  STATES.  (No.  125.) 

CHEBOEEE  NATION,  Appt, 

UNITED  STATES.  (No.  12S.} 

FRANCIS  B.  FTTB  at  bL,  latamuurled 
WUte  PenouB,  CUimlng  to  bo  Entitled  to 
CiliHiiaUp  in  tbe  ClMrokee  N«tion,  Appti., 

UNITED  STATEa  (No.  127.) 

PERSONS  CLAIMINO  RIGHTS  IN  THE 
CHEROKEE  NATION  BY  INTERUAB- 
HIAQE,  Appto., 

UNITED  STATES.  (No.  I2a) 

Cbdokee  eniolment-^lKliti  of  tntemarriod 

L  WUte  persoiu  redding  in  tlie  Oteni- 
kea  HaUon  who  becune  CSierokee  dtiiens  un- 
der tiw  Cherokee  l&m  by  Intenaairukge 
with  Cherokeee  b;  blood  prior  to  NoTember 
I,  187B,  when  »  Cherokee  law  became  ef. 
feetiTO  which  dedved  that  niah  persons  by 
fntermarriafe  acquired  no  right*  of  *oil  or 
interest  in  the  Tested  funds  of  the  Nation, 
arc  equally  faterested,  and  hare  per 
eapifa  rights  with  Cherokee  Indians  by 
blood  in  the  lands  constituting  the  publio 
dmnain  of  the  Ckarokee  Nation,  and  are  en- 
titled  to  be  enrolled  for  that  purpose. 
Clierokae  eaiolment— rights  of  intermarried 
whites. 


raging  ti 
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eept  where  suen  funds     

sale,  or  otherwise  from  tlte  lands  of  tbe 
Cherokee  Nation  conreyod  to  it  by  the 
United  States  by  the  patent  of  Deeember, 
1838,  were  acquired  by  white  persons  resid- 
ing in  the  <3ierakee  Nation  who  became 
Cherokee  dticens  under  the  Cherokee  laws 
by  intermarriage  with  Cberokeea  by  blood 

Cior  to  November  1,  IBTS,  when  a  Cberokee 
w  became  effective  which  declared  that 
such  persons  by  interra&rriage  acquired  no 
r^bts  of  soil  oi  Interest  in  the  rested  funds 
inthe  Nation. 
Statutos— effect  ef  eom^lAtlon. 

3.  Tbe  original  Cherokee  law  as  duly 
passed  and  ap^vred  must  prev^  as  against 
omissions  in  subsoqnent  oompllatlon^  where 
the  acts  proriding  for  eudi  compilations  did 
not  declare  that  they  should  be  effective  aa 
laws  of  the  Cherokee  Nation. 
Indians— rights  of  adopted  whites. 

i.  Civil  and  political,  and  not  property, 
rights,  were  alone  within  the  purview  of  the 
amen^ent  made  In  1868  to  the  fith  section 
ef  the  Cherokee  Constitution  of  1839,  relat- 
ing to  eligibflitT  to  a  seat  in  the  National 
Council,  by  which  "whites  I^^lly  members 
of  tbe  Nation  by  adoption"  were  deolared 
to  be  dticens  of  the  Cbsrokee  NatlOB. 


Cberokee  earolment— rights  of  intermarried 

S.  White  persons  who  intermarried  with 
Cherokees  after  November  1,  1876,  when  a 
Cherokee    law    became    effective  which   do- 


veated  funds  of  tbe  Cherokee  Nation,  are 
not  entitled  to  share  in  the  allotment  of  the 
lands  or  in  the  distribution  of  any  of  the 
funds  belonging  to  Buch  Nation,  and  are  not 
entitled  to  be  enrolled  for  that  purpose. 
Indians— rights  of  intermarried  whites. 

G.  The  ratification  by  the  Cherokee  N«> 
tion  of  the  act  of  Congreee  of  July  1,  1002 
(32  Stat,  at  L.  71S.  chap.  13TS),  which  In  | 
20  declares  that  no  white  person  intermar- 
ried sinoe  December  IS,  1S96,  shall  be  en- 
titled to  enrolment  or  to  participate  in  the 
distribution  of  the  tribal  property  of  the 
Cherokee  Nation,  does  not  amount  to  a  con- 
cesaioD  of  property  rights  by  the  Indians  to 
all  who  intermarried  prior  to  that  date. 
Cherolree  enrolment— rights  of  Intermarried 
whitea. 

T.  White  persons  who  have  Intermarried 
with  Delaware  or  Shawnee  dtlzens  of  tha 
Cbsrokee  Nation,  not  tnereby  becoming  dtl- 
zens thamaelves  under  the  Cherokee   laws. 


tion  of  the  funds  belonging  to  such  Nation, 

and  are  not  entitled  to  be  enrolled  for  that 

purpose. 

Cherokee  enrolment— rights  of  intermarried 

whites  —  married    out    and    abandoned 

whites. 
S.  White  persons  who  intermarried  with 
Cherokee*  by  blood,  and,  after  the  death  of 
the  Cherokee  wife  or  husband,  intermairied 
with  persons  not  of  Cherokee  blood, 
and  white  men  who,  having  married 
Cherokee  women,  abandoned  them,  have 
no  part  or  share  In  tbe  Cberokee  prop- 
erty, and  are  not  entitled  to  share  in  the 
allotment*  of  the  lands  or  in  the  distribu- 
tion of  any  of  tbe  funds  belonging  to  th* 
Cherokee  Nation,  or  to  be  enrolled  for  that 
purpose,  although  the  proceedings  in  the  na- 
ture of  office  found  authorised  by  the  dicro- 
kee  laws  have  not  been  Instituted  to  deiyiT* 
them  of  the  rights  and  privileges  acquired 
by  i]-*-^— ^ — !-— 


[Nob.  128,  126, 127,  128.] 


AFFEAI^  from  the  Court  of  Claims  to 
review  a  decree  which  adjudged  that  on- 
ly such  white  persons  as  intermarried  with 
Cherokees  by  blood  prior  to  November  I, 
187B,  were  entitled  to  any  share  in  the  Chero- 
kee property,  or  to  be  enrolled  for  that  pui- 
poM.     Affirmed. 

See  Bame  case  below,  40  CL  CL  411, 
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{:  BtaUment  hj  Ur.  Chief  Jtutlce  Fuller: 
■  *  Tlie  BubJBCt-matter  of  Uiia  suit  consiatB  ol 
4,420,406  ixnm  of  land  in  the  Cherokee 
couDtry  about  to  be  allotted  among  the  Cher- 
okee people  entitled  to  participate  in  the 
distribution  of  the  oommon  property  of  the 
Cherokee  Nation.  The  case  wae  transmitted 
to  the  court  of  claims  hj  the  Secretaiy  of  the 
lateriOT,  on  the  24th  of  February,  1903,  the 
nature  of  the  eontrorersj  being  thui  stated; 
"A  coDtroversj  baa  arisen  aa  to  the  rights 
of  white  persons  intermarried  with  Cherokee 
citizens,  and  a  protest  has  been  filed  with 
this  Department  on  behalf  of  a  large  number 
of  citizens  of  the  Cherokee  Nation  by  blood 
against  the  enrolment  of  intermarried  per- 
son!, 'so  as  to  recognise  their  right  to  par- 
ticipate in  the  distribution  of  any  of  the 
oommon  property  of  the  Cherokee  Nation  ol 
wbaterer  kind  or  cbaracter.'  It  is  asserted, 
on  the  one  band,  that  the  Cherokee  laws  have 
iMver  recognized  the  right  of  'intermarried 
citizens'  to  share  in  the  distribution  of  the 
property  of  the  Nation,  and,  on  the  other 
band,  that  the  Cherokee  laws  as  well  as  the 
laws  of  Congrees  recognixe  those  persons  who 
IwTe  been  married  to  Cherokee  citizeni  in 
Accordance  with  ttie  laws  of  the  Cherokee 
Nation  relating  to  marriage  as  full  citizens 
of  such  nation,  entitled  to  share  equally  with 
full-blooded  citisene  in  the  property  of  the 
tribe." 

Thereafter,  Congress,  by  the  met  of  March 
S,  1906  (33  Stat,  at  L.  1046,  1071,  chap. 
1479),  provided  ai  follows; 

"That  in  the  ease  entiUed  'In  the  Matter 
of  Enndment  of  Persons  Claiming  tUghta 
in  the  Cherokee  Nation  by  Intermarriage  "vested 
against  the  United  States,  Departmental, 
Numbered  Seventy'Siz,'  now  pending  in  the 
oourt  of  claims,  the  sai'd  court  is  hereby 
authorized  and  empowered  to  render  final 
judgment  In  said  case,  and  either  party 
feeling  itself  aggrieved  by  said  judgment 
ahall  have  the  ri^t  of  appeal  to  the  Su- 
preme Court  of  United  States  within  thirty 
dayi  from  the  filing  of  said  judgment  in 
the  court  of  claims.  And  the  said  Supreme 
Court  of  tbe  United  Statea  shall  advance 
gwid  case  on  Ita  calendar  for  early  beaiing." 
*  *  The  court  of  claims  Bled  its  opinion  May 
15,  1905,  and  on  May  13  findings  of  fact  and 
concluaiona  of  law,  and  on  that  day  entered 
fta  decree  as  follows: 

"This  case  having  been  transmitted  to 
this  court  by  the  Secretaiy  of  the  Interior 
by  letter  datad  February  24,  1903,  for  tbe 
findings  and  opinion  of  tbe  court  in  accord- 
ance with  the  provisions  of  |  Z  of  the  act  of 
Congress  of  March  3,  1883,  entitled  'An  Act 
to  Afford  Assistance  and  Relief  to  Congress 
and  the  Executive  Departments  in  the  In- 
Tcstigation  of  Claims  and  Demands  against 
tbe  Govemmenf  (2S  Stat  at  L.  4SS,  chap. 


116,  U.  B.  Oomp.  Btat  1901,  p.  748),  and 
Congress,  by  the  act  of  March  3,  1905,  en- 
titled 'An  Act  Making  Appropriations  for 
the  Current  and  Contingent  Expenses  of  the 
Indian  Department  and  for  Fulfilling 
Treaty  Stipulations  with  Various  Indian 
Tribes  for  the  Fiscal  Year  Ending  June  30, 
1006,  and  for  Other  Purposes,'  having  mado 
the  tallowing  enactment: 

"  'That  in  the  case  entitled  "In  the  Mat- 
ter of  Enrolment  of  Persons  Claiming 
Rights  in  tbe  Cherokee  Nation  by  Intarmar- 
riage  against  the  United  States,  Depart- 
mental, Numbered  Seventy-six,"  now  pend- 
ing in  the  court  of  claims,  the  said  court  is 
hereby  authorized  and  empowered  to  render 
final  judgment  in  said  case,  and  either  party 
feeling  itaelf  aggrierved  by  said  judgment 
shall  have  the  right  of  appeal  to  tbe  Supreme 
Court  of  the  United  Statea  within  thirty 
days  from  the  filing  of  said  judgment  in  tbe 
court  of  claims.  And  the  said  Supreme 
Court  of  the  United  States  shall  advance 
said  oaae  on  its  <»loadaj  for  early  bearing;' 

"And  the  cause  coming  on  to  be  heard 
upon  the  petition,  answers,  agreed  facta, 
proofs,  and  arguments  submitted  by  the  at 
tomeys  of  the  parties  to  the  cause,  respeo- 
tively,  and  the  court  having  heard  and  fullf 
considered  the  aame; 

"And  it  appearing  to  the  court  tliat  all 
those  white  persons  who  married  Cherokeo 
Indians  by  blood  subsequently  to  the  enact- 
ment of  the  Cherokee  law  which  became  ef- 
fective November  1,  1876,  and  which  de- 
clared that  such  persons  by  intermarriaga 


funds  of  the  Nation,  had  due  notice* 
of  the  limi&tions  set  upon  their  rlghta  and 
privileges  as  citizens;  and  that  those  whita 
persona  who  married  Cherokee  eitizena  by 
blood  prior  to  said  date  acquired  righta  aa 
citizens  In  tbe  lands  belonging  to  the  Nation 
and  held  and  owned  as  national  lands,  ex- 
cept such  of  these  intermarried  persons  as 
lost  their  iigbt»  as  Cherokee  citizens  bj 
abandoning  their  Cherokee  wives  or  by  mar- 
rying other  white  or  nontribal  men  or 
women  having  no  rigbta  of  citizenship  bf 
blood  in  said  Cherokee  Nation: 

"It  is  by  tbe  court  ordwed,  adjudged,  and 
deoreed  that  such  white  persons  residing  in 
the  Cherokee  Nation  aa  became  Cherokee 
citizens  under  Cherokee  laws  by  intermar- 
riage with  Cherokeea  by  blood  prior  to  tha 
1st  day  of  November,  18TE,  are  equally  in- 
tareited  in  and  have  equal  per  capita  righta 
with  Cherokee  Indians  by  blood  In  the  lands 
constituting  the  public  domain  of  the  Cher- 
okee Nation,  and  are  ontitled  to  be  enrolled 
for  that  purpose;  but  sneh  intermarried 
whites  acquired  no  righta  and  have  no  inter- 
est or  share  in  any  funds  belonging  to  the 
Cherokea  NaUoi  except  whore  snch  fund* 
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ware  derlTOd  hj  ituM,  ■»]•,  or  otherwiM 
from  th*  luids  of  the  Cher^ee  Nation  ood- 
vejed  to  itbj  tlw  United  State*  by  tha  pat- 
ent of  Deoembar,  1B38;  and  thftt  the  rights 
uid  prlril^u  at  tho««  white  citiienj  who 
intcnnarried  with  Cherokee  citiEana  eubtft- 
quent  to  the  let  day  of  Norembsr,  1876,  do 
not  ext«nd  to  the  right  of  aoU  or  interest  In 
muj  of  the  vested  funds  of  the  Cherokee  Na- 
tion, and  such  intemuirried  persons  are  not 
entitled  to  share  In  the  allotment  of  the 
lands  or  in  the  diatriinition  of  tmj  of  the 
fnnda  belonging  to  said  Nation,  and  are  not 
entitled  to  he  enrolled  for  tueh  purpow; 
that  thoee  white  persona  who  {ntermarried 
with  Deleii-Bre  or  Shawnee  citieens  of  the 
Cherokee  Nation,  either  pAor  or  subsequent 
to  November  1,  ISTQ,  and  those  who  inter- 
Barried  with  Cherokees  by  blood,  and, 
subeeqaently,  being  left  a  widow  or  widowei 
I7  the  death  of  the  Cherokee  wife  or  hos' 
band,  intermarried  with  persons  not  of 
Cherokee  hlood,  and  those  white  men  who 
§  having  married  Cherokee  women  and  subee- 
■  quentl;*  abandoned  their  Cherokee  wives, 
have  no  part  or  share  in  the  Cherokee  prop- 
erty, and  B<«  not  entitled  to  participate  in 
the  allotment  of  the  lands  or  in  the  distri- 
bution of  the  funds  of  the  Cherokee  Nation 
cr  people,  and  an  not  entitled  to  be  en- 
tolled  for  such  purpose." 

Cherokee  citizens  tiy  blood  took  an  appeal 
to  this  court  from  so  much  of  that  decree 
BS  adjudged  that  persons  intermarrying 
with  Cherokee  citizens  prior  to  November  1, 
1S75,  were  entitled  to  share  in  the  Cherokee 
proper^,  which  appeal  is  numbered  in  this 
conrt  125;  and  the  Cherokee  Nation  prose- 
mted  a  similar  appeal,  numbered  126.  Then 
oertain  intermarried  whites  appealed  from 
the  decree  exc«pt  that  portion  which  held 
that  the  whites  who  intermarried  prior  to 
November  1,  1S76,  were  entitled  to  share, 
numbered  127.  And  thereafter  other  inter- 
married whites  appealed  generally,  num- 
bered 128. 

The  case  !■  reported  in  40  Ct.  CL  411, 
where  will  lie  found  an  elalwrate  statement 
of  the  facta,  including  the  acta  of  the  Cher- 
okee National  Council,  etc.,  bearing  on  the 
•nbj  ect-matter. 

Meean.  John  J.  Hemphill  and  E,  B.  Uundi- 
faon  for  appeUante  in  No.  125. 

Mr.  Edgu  Smitl)  for  appellant  in  No.  HO. 

Messin.  James  S.  Davenpott  and  William 
T.  Hntchinge  for  appellants  in  No,  127. 

UMsra.  WUllam  Henry  White  and  A.  E. 
L.  LecUe  for  appellants  in  No.  123. 

Mr.  Chief  Justice  FnUer  delivered  the 
•pinfon  of  the  court: 

Article  1  of  the  treaty  of  ISIO  declared 
tliat  the  land*  now  occupied  by  the  Cher- 


okee Nation  shaU  be  secured  to  the'whole* 
Cherokee  people  for  their  common  use  and 
benefit"  [B  SUt  at  L.  871]  j  and  article  4, 
that  these  lands  "shall  be  and  remain  the 
common  property  of  the  whole  Cherolcee  peo- 

Section  2  of  article  1  of  the  Cherokee  Con- 
stitution (1339)  provided  that  "the  lands 
of  the  Cherokee  Nation  shall  remain  com- 
mon property." 

Tha  amendments  of  1866  (art.  1,  S  S) 
declared  that  the  lands  of  the  Cherokee  Na- 
tion "shall  remain  common  property  until' 
the  National  Council  shall  request  the  sur- 
vey and  allotment  of  the  same,  in  accord- 
ance with  the  provi.sions  of  article  20  of 
the  treaty  of  19th  of  July,  1866  [U  Stat  at 
Ih  799],  between  the  United  States  and  the 
Cherokee  Nation."  This  request  was  sub- 
sequently duly  made  and  an  allotment  U 
taking  place  accordingly. 

Tha  Intermarried  whites  have  not  ao- 
quired  the  right  to  share  In  the  lands  or 
funds  of  the  Cherokee  Nation  by  grant  in 
express  terms,  but  that  right  is  claimed  In 
virtue  of  an  alleged  citizenship  In  the 
Cherokee  Nation  derived  from  intermarriage 
under  Cherokee  taws. 

The  Nation,  under  the  treaties,  possessed 
tlie  right  of  local  self-government  with  au- 
thority to  make  such  laws  as  it  deemed  nec- 
essary for  the  government  and  protection 
of  persons  and  property  within  the  countiy, 
belonging  to  its  people,  "or  such  persons  as 
have  connected  themselves  with  them." 
Treaty,  Dec.  28,  1836,  art.  6,  7  Stat,  at  L. 
478.  And  i  14  of  article  9  of  the  Cherokee 
Constitution  provided;  "The  National  Coun- 
cil shall  have  power  to  make  all  laws  and 
regulations  which  they  shall  deem  necessary 
and  proper  for  the  good  of  the  Nation,  which 
shall  not  be  contrary  to  this  Conatitution." 

Prior  to  1855  certain  white  persons  had 
married  Cherokees,  which  had  given  ri?e  to 
serious  questions  respecting  the  status  of 
theaa  paisons  and  tiie  jurisdiction  of  the 
Nation  over  them.  The  act  of  Congress  of 
June  30,  1B34  [4  StaL  at  L.  729,  chap.  161] 
{carried  forward  into  JJ  2134,  2135,  2147, 
and  2148  of  the  Revised  Statutes),  provid- 
ed that  a  citizen  of  the  United  States  ^ 
should  not  ga>*into  the  Indian  country  with-* 
out  a  passport,  and  tliat  he  might  be  re- 
moved therefrom  as  an  intruder.  The 
promise  of  the  United  States  to  remove  un- 
authorized citizens  from  the  Nation  appears 
in  the  treaties,  and  even  as  late  as  1893, 
in  the  convention  by  which  tha  Cherokee 
outlet  was  ceded  to  the  United  States. 
But  the  Council  could  permit  certain  white 
ma  to  reside  in  the  Nation,  subject  to 
its  laws,  though  free  from  the  taws  relat- 
ing to  intruders. 

In  these  circumstances  the  Cherokee  act 
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«t  1S55  "regulating  internMrriage  vith 
white  men"  was  passed.  Its  purpose  is 
pl&in  and  is  disclosed  bf  the  preamble  In 
these  words;  "Whftreaa  the  peace  and  pros- 
|)«ritj  of  the  Cherokee  people  require  that, 
in  the  enforcenieiit  of  the  law(,  the  jurisdic- 
tion should  be  exercised  over  all  persona 
whatever  who  maj,  from  time  to  time,  he 
privileged  to  refiido  witWn.  the  territorial 
limits  of  this  Nation,  therefore,"  etc.,  etc. 
The  act  was  administrative  and  aimed  at 
-■ubjecting  the  intermarried  whites  to  the 
-control  and  dominion  of  the  Cherokee  laws 
Instead  ot  leaving  them  responsible  sole);  to 
the  laiVB  and  authorities  of  the  goTernment 
«f  the  United  States.  It  contains  nothing 
indicating  the  intention  to  confer  property 
rights  on  intermarried  whites.  But  in  it- 
■pect  of  the  public  domain,  the  court  of 
claims,  in  the  present  case,  because  of  the 
opinion  in  Cherokee  Nataon  v.  Joumeycake, 
lOS  U.  S.  IH,  39  L.  ed.  120,  15  Sup.  Ct.  Rep. 
6G,  assumed  tliat  the  eequieltion  of  eitlten- 
ahlp  under  Cherokee  laws  carried  the  right 
to  share  therein,  unless  foitidden  by  such 
legislation.  And  Mr.  Chief  Justice  Nott, 
speaking  for  the  court,  said:  "In  1874  the 
rapidly  growing  value  of  the  Cherokee  lands 
was  becoming  perceptible.  On  the  one  hand 
there  were  white  men  who  desired  to  marry 
into  the  tribe,  and,  mairjlDK  and  residing 
in  the  Nation,  desired  the  rights  and  privi- 
leges of  citizens;  on  the  other  hand,  there 
were  white  adventurers  desiring  to  share  in 
the  wealth  of  the  Nation,  soon,  it  was  be- 
lieved, to  become  available  to  Individual  cit- 
izens. The  public  welfare  might  be  benefited 
^  by  allowing  the  one,  and  most  certainly 
-*  would  be  conserved  by  ezclading  the^other. 
No  restriction  appeared  to  exist  In  the  Con- 
stitution which  would  forbid  the  National 
Council  from  admitting  white  men  to  citi- 
zenship upon  the  condition  that  th^  should 
not  acquire  an  estate  or  interest  In  the  com- 
munal or  ooQunon  property  of  the  NaUon." 
Accordingly,  in  1874,  the  Cherokee  Na- 
tional Council  adapted  ■  new  code  oontaln- 
Ing  sections  relating  to  intermarriage,  which 
became  effective  November  ],  1375,  and  car- 
ried a  provision  in  article  XV.,  |  76,  read- 
ing as  follows: 

Trovided,  also,  that  the  rigbts  and  priv- 
ileges herein  conferred  shall  not  extend  to 
right  of  soil  or  interest  in  the  vested  funds 
ot  this  Nation,  unless  such  admitted  citizen 
■hall  pay  Into  the  general  funds  of  the  na- 
tional treasury  a  sum  of  money,  to  be  ascer- 
tained and  fixed  by  the  National  Council, 
equal  to  the  'pro  raUi'  share  of  each  native 
Cherokee  In  the  lands  and  vested  wealtli  ot 
the  Nation,  estimated  at  |500,  and  there- 
after conform  to  the  Constitution  of  the  Na- 
Uon, and  the  lawa  made  or  to  be  made  in 
purouAnee  thereof,  in  which  case  he  shall  be  ' 


deemed  a  Cherokee  to  all  intent,  and  be  en- 
titled to  all  the  rigbts  of  other  Gherokees." 

On  November  28,  IB77,  the  Council  amend* 
ed  ttiis  proviso  by  strildng  out  all  after  the 
words  "this  Nation"  in  the  second  line 
thereof,  so  that  the  proviso  read: 

"Provided,  also,  that  the  rigbts  and  prir- 
il^ea  herein  conferred  shall  not  extend  to 
right  of  soil  or  interest  in  the  veated  funds 
of  this  Nation." 

The  court  of  claims  ft>und  that  the  Chero- 
kee law  remained  unchanged,  in  this  partio- 
ular,  from  1877  to  the  date  of  the  decree. 
Something  is  said  about  certain  compilations 
of  the  Cherokee  laws  of  ISBO  and  1802,  which 
omitted  this  part  of  i  75,  but  we  agree  that 
this  omission  did  not  operate  to  change  the 
existing  law,  as  the  acts  providing  for  the 
compilations  did  not  provide  that  th^ 
should  be  effective  as  laws  of  the  Nation, 
and,  where  an  error  was  committed  by  tha 
compiler,  the  original  law,  as  duly  passed 
and  approved,  most  prevail.  ^ 

•Thue  it  Is  seen  that  the  privilege  of  pay^* 
ing  $500  Into  the  Cherokee  treasury  and  be- 
coming thereby  entitled  to  "all  the  rights  of 
other  Cherokees"  existed  only  from  Novem- 
ber 1,  1876,  to  November  28,  1877.  Assum- 
ing that  the  National  Council  had  authority, 
under  the  Cherokee  Constitution  of  1S39 
and  the  amendments  of  1886,  to  confer  on 
white  intermarried  citieens  the  privilege  of 
purchasing  a  right  in  the  soil  and  funds  of 
the  Naition,  that  privilege  was  withdraws 
in  two  years,  and,  according  to  the  facta 
found,  was  only  availed  of  by  two  persona, 
neither  of  whom  was  an  Indi^dual  paY^  to 
the  suit.  No  right  in  the  Nation's  property 
Sowed  from  the  Cherokee  citizenship  act, 
which  merely  subjected  the  white  man  to 
the  jurisdiction  ot  the  Nation,  but  that  right 
resulted  from  express  grant  and  the  pay- 
ment of  a  price.  As  to  the  Delawares  and 
Shawnees,  their  participation  was  speei&o- 
atly  provided  for  by  convention,  approved 
by  the  United  States,  and  depended  upon 
payments  made.  As  to  the  freedmen,  their 
participation  in  property  distribution  was 
secnred  by  the  terms  of  the  treaty  of  IBOO 
(the  result  of  the  Civil  War),  and  of  the 
constitutional  amendments  thereupon  adopt- 
ed. The  court  of  claims  referred  to  them 
thus:  "niese  oonsdtutlonal  amendments 
brought  about  by  the  action  of  the 
United  States  at  the  close  of  the  Civil  War 

dictating  that  the  staves  or  freed  persons 
of  eokw  In  the  Clnrokee  eountry  ehouM  not 
only  be  admitted  to  the  rights  of  citizenship, 
but  to  an  equal  participation  In  the  eom- 
munal  or  common  property  of  the  CherokeeK 
The  Cherokees  seem  to  have  veiled  their  hu- 
miliation by  these  general  declarations  ot 
ts  who  Aould  be  taken  and  deemed 
to    be  dttiraa;    but  U  that  as  It  m^. 
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file  orerthrow  of  the  CIierok«e  Nation  and 
flte  treatj  of  peace,  1868,  and  the  terms  dic- 
tated Itj  the  United  BUtei,  whereby  their 
former  alavea  were  made  thair  political 
equals,  and  the  common  property  ol  the 
Cberokeea  was  to  be  shared  in  with  their 
•enranta  and  dependents,  was  in  effect  a 
revolution.  The  constitutional  amendment 
E  quoted  was  eimpl;  declaratory  of  the  new 

*  order'itf  tilings.  It  is  not  necessarily  pro- 
speetive,  and  doea  not  impose  Umitattons 
upon  the  legislative  power  with  regard  to 
the  naturslization  or  future  adoption  of 
aliena  as  citizens.  Under  the  polity  of  the 
Cherokees,  dtiMnship  and  communal  own- 
ership were  distinct  things.  The  citizen  who 
annually  received  an  anituity  derived  from 
the  communal  fund  held  by  the  United 
States,  and  the  eitizen  who  never  received  a 
dollar  from  tbe  fund,  or  never  so  much  as 
thought  of  receiving  It,  form  a  concrete  ob- 
ject lesson  in  constitutioAal  law  not  easily 
effaced  from  the  common  mind." 

Section  S  of  article  3  of  the  Coootitutlou 
of  ISSQ  was  as  follows: 

"Sec.  5.  No  person  shall  be  eligible  to  a 
Mat  In  the  NaUonalOoundlbatafreaOher- 
okee  male  citizen,  who  shall  have  attained 
to  the  age  of  twenty-five  years. 

The  descendautB  of  Cherokee  men  by  alt 
free  women,  except  the  African  race,  whose 
parents  may  have  been  living  together  as 
man  and  wife  according  to  the  customs  and 
laws  of  this  Nation,  shall  be  entitled  to  all 
the  rights  and  privileges  of  this  Nation,  ae 
well  as  the  posterity  of  Cherokee  women  by 
all  free  men.  No  perstm  who  is  of  negro  or 
mulatto  parentage,  either  by  the  father's  or 
mother's  side,  shall  be  eligible  to  hold  any 
office  of  profit,  honor,  or  trust  under  this 
IpDvemment. 

"See.  S.  The  electors  and  members  of  the 
National  Council  shall  in  all  eases,  except 
tiuMe  of  treason,  felony,  or  breach  of  the 
peace,  be  privil^ed  from  arrest  during  their 
attendance  at  elections  and  at  tbe  National 
Couneil  in  going  to  and  returning." 

The  amendment  of  {  6,  in  1806,  reads: 

"See.  5.  No  person  shall  be  eligible  to  a 
seat  in  tbe  National  Council  but  a  male  cit- 
izen of  the  Cherokee  Nation,  who  shall  have 
attained  to  the  age  of  twenty-five  yean  and 
who  shall  have  been  a  bona  fide  resident  of 
tbe  district  in  which  he  may  be  elected  at 
lea9t  six  months  immediately  preceding  such 
election.  All  native-bom  Cherokees,  all  In- 
%  dixns  and  whites  legally  members  oI  the  Na- 

*  tion  by  adoption,  and  all  freedmen*who  have 
been  liberated  by  voluntary  act  of  their  for- 
mer owners,  or  by  law,  as  well  as  free  col- 
ored persons  who  were  in  the  eoontry  at  the 
eommeneemeut  of  the  Rebellion  and  are  now 
reiidents  tberdn,  or  who  may  return  with- 
Ib  six  months  from  the  I9th  day  of  July, 


1S60,  and  their  descendants  who  reside  with- 
in the  limits  of  the  Cherokee  Nation,  shall 
bs  taken  and  deemed  to  be  citizens  of  the 
Cherokee  Nation," 

We  cannot  accept  the  tIsw  that  this 
amendment  amounted  to  a  grant  at  proper^ 
rights,  or  operated  to  enlarge  the  authoril7 
of  the  National  Council  in  respect  of  the  ra- 
admission  of  former  members  of  the  Nation. 

The  amendment  (found  in  that  part  of  the 
ConsUtution  in  respect  to  offices  and  slee- 
tions)  must  be  taken  aa  a  whole,  and  re- 
lated to  eligibility  to  a  seat  in  the  National 
Council,  and  not  to  property  rights.  The 
contention  that  the  words  "dtizens  of  the 
Cherokee  Nation"  should  ha  construed  as 
relating  to  the  constitutional  proviaioa  of 
1839,  that  the  lands  of  the  Nation  should  be 
common  property,  is  without  merit  in  view 
of  the  provisions  themselves. 

By  I  2  ot  article  1  of  the  Constitution  ot 
1839  It  was  provided  that  "whenever  any 
citizen  shall  remove  with  hla  efTects  out  of 
tbe  limits  ot  thie  Nation,  and  becomes  a  cit* 
izen  of  any  other  government,  all  hts  rights 
and  privileges  as  a  dtisen  of  this  Nation 
shall  oease;  provided,  nevertheleas,  that  the 
National  Council  shsJl  have  power  to  read- 
mit, by  law,  to  all  the  rights  of  citizenship, 
any  such  person  or  persons  who  may,  at  any 
time,  desire  to  return  to  the  Nation,  on 
memorialising  the  National  Council  for  such 
readmisslon."  By  Its  terms  this  referred  to 
those  who  had  been  citizens,  and  their  reod- 
misslim  gave  no  right*  not  originally  pos- 
sessed, and  this  was  true  under  the  amend- 
ments of  1866.  Many  special  Cherokee  laws 
demonstrate  that  the  Council  did  not  ven- 
ture to  assume,  not  desire  to  assume,  the 
power  to  impart  to  the  white  adopted  citi- 
zen other  than  civil  and  political  rights. 

For  instance,  the  acts  of  1878,  readmit- 
ting Greenway  and  his  children  and  Allent. 
and  his  famOy  "to  all  Uie  rights  and'privl-f 
leges  of  citizens  of  the  Cberokee  Nation" 
speciflealty  provided  that  no  rights  should 
be  acquired  except  such  a*  attach  to  white 
men,  "adopted  oitizens  of  the  Cherokee  Na- 
tion." 

The  acts  relating  to  Intermarriage  wiiD 
whites  contained  many  restrictlone,  but  by 
the  act  in  respect  of  the  intermarriage  of 
Cherokee*  with  other  Indians  no  such  re- 
itrictlona  were  imposed.  Cherokee  act  of 
Nov.  27,  1880.  That  act  provided  that  the 
marriage  should  be  contracted  according  t« 
the  Ian  regulating  marriages  between  "our 
own  citizens,"  and  declared  that  such  In- 
dian "shall  be  and  Is  hereby  deemed  a  Cher- 
okee to  all  Intents  «td  purpoeee,  and  enti- 
tled to  the  rights-^f  other  Cherokee*." 
There  Is  no  such  language  in  the  acts  r^ 
lattng  to  intermarried  whites. 

The  trmtj  of  1866,  between  tat  United 
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6tet«a  Mid  tiie  C3wrokM  Nation,  proridad  u 
to  tlM  farmer  tUTes,  that  tiuj  thonld  be 
fre6  and  they  "and  their  daeccndaiite  ehftll 
have  all  the  righta  of  native  Cherokeee." 
[.Art.».] 

Artlele  16  of  Uie  esme  treaty,  after  pro- 
viding for  the  HBtUement  of  friendly  Indians 
amongat  the  Cherokeea  and  the  maimer  in 
which  the  latter  (hall  be  paid  therefor,  then 
■tipulates  that  "they  ih^  be  incorporated 
into  and  ever  after  remain  »  part  of  tlie 
Cherokee  Nation  on  equal  tennt  in  every 
respect  with  fiotiD*  oititMU."  When  the 
Delawarei  were  about  to  be  moved  into  the 
Cherokee  country  aa  friendly  Indians,  it 
vaa  etipulated  in  the  agreement  that  "on  the 
fulfilment  t^  the  Delaware*  of  the  fore- 
going atipulations,  all  the  members  of  the 
tribe  legistered  aa  above  provided,  shall  be- 
eome  inember*  of  tiie  Cherokee  Nation,  vith 
the  aamt  rightt  and  immwntttei  and  the 
same  participwtion  (and  no  other]  in  the 
national  funds  aa  native  Oh»roIeee»  .  .  . 
And  the  children  hereafter  bom  of  euch  Del- 
awaree  eo  incorporated  into  the  Cherokee 
Nation  ehall  tn  all  rM^eote  be  regarded  at 
native  Cherokeea."  Later,  when  an  agree- 
ment was  made  with  the  Shawneea^  after 
the  amount  of  money  to  be  paid  waa  pro- 

S  Tided  for,  the  right*  of  Bhawnees  were  de- 
,  lined  as  follows :  "and  that'the  said  Shaw- 
neea  aball  be  iaeorporated  into  and  ever 
after  remain  a  part  of  the  Cherokee  Nation, 
on  equal  terms  in  evtry  reapeot  and  with  all 
the  privileges  and  immunitioi  of  native  citi- 
sens  of  said  Cherokee  Nation." 

These  intermarried  whites  show  no  grant 
of  equal  right*  as  memben  of  the  Cherokee 
Nation  by  treaty  or  otherwiee,  nor  have  they 
(excepting  the  two  individuals  heretofore 
referred  to)  paid  any  sum  Into  the  Nation's 
treasury  for  a  pro  rota  ehare  of  Jta  money 
and  lands. 

The  Delaware*,  the  Shawnees,  and  the 
freedmen  acquired  their  property  rights  by 
the  expreei  words  of  treatlee,  but  the  inter- 
married whites  cannot  point  out  any  such 
In  their  favor.  Doubtlees  because  of  this 
they  have  heretofore  asserted  no  claim,  al- 
though the  Cherokee  courta  were  open  to 
tliem  to  do  so,  and  h&ve  allowed  repeated 
payment!  of  money  to  be  made  to  every  other 
eitizen  without  question. 

The  distinction  between  diSerent  olBBsee 
of  citizens  was  recognized  by  the  Cherokees 
in  the  differences  in  their  intermarriage 
law,  aa  applicable  to  the  whites  and  to  the 
Indians  of  other  tribes;  by  tiie  provision  in 
the  intermarriage  law  that  a  white  man  In- 
termarried with  an  Indian  by  blood  acquires 
certain  right*  as  a  citizen,  but  no  provision 
thai,  if  he  marries  a  Cherokee  citizen  not  of 
Indian  blood  he  shall  be  regarded  as  a  citi- 
zen at  all;  and  t^  the  provision  that  if,  once 


having  married  «n  Indian  by  blood,  he  mar> 
riea  the  second  time  a  citiaen  not  t^  blosd, 
he  loses  all  of  his  rights  as  a  dtizen.  And 
the  same  distinction  between  citizens  as  such 
and  citizens  with  proper^  rights  has  also 
been  recognized  iy  Congress  in  enactment! 
rdating  to  other  Indbus  tbaa  tbe  live  CSv 
ilized  Tribes.  Act  August  9,  1883,  25  Stat. 
at  L.  392,  chap.  818;  act  May  2,  1880,  28 
SUt  at  L.  gs,  chap.  182;  act  June  T,  1897. 
30  But  at  L.  90,  chap.  S. 

In  Whitmire  v.  Cherokee  Nation,  30  Ct 
CI.  138,  1G2,  the  eourt  of  claims  said:  "Here 
it  should  be  noted  that  when  the  treaty  was 
made  there  had  long  been  a  peculiar  class 
of  citizens  in  the  Cherokee  country,— £ 
white  men  who  becama*oitizens  l^  intermar-* 
riage."  And,  after  quoting  the  proviso  ta 
i  76,  art  16,  of  the  Cherokee  Code  of  1874, 
the  court  added  I  "The  idea,  therefore,  ex- 
isted both  in  the  mind  and  in  the  laws  of  the 
Cherokee  people,  that  citizenship  did  not 
necessarily  extend  to  or  invest  in  the  citi- 
Ren  a  personal  or  individual  interest  in  n'hat 
the  Oonatitu^n  termed  the  'common  prop- 
erty,'— 'the  lands  of  the  Qierokee  Nation.' " 

In  Stephens  v.  Cherokee  Nation,  174  U. 
S.  445,  488,  43  L.  ed.  1041,  10S6,  19  Sup. 
Ct.  Rep.  722,  73B,  this  court,  in  respect  td 
certain  aet«  of  Congress,  observed: 

"It  may  be  remarked  that  the  legislation 
seems  to  recognize,  especially  the  act  of 
June  28,  1808  I3D  SUt.  at  L.  40S,  chap. 
617],  a  distinction  between  admission  to  cit- 
izenship merely  and  the  distribution  of  prop- 
erty to  be  subsequently  made,  as  if  there 
might  be  circumatancea  under  which  the 
right  to  a  ehare  in  the  latter  would  not  neo- 
eaaarily  follow  from  the   concession  of  the 

Referring  to  this,  the  court  of  clalmi  said 
in  ita  opinion  in  the  present  ease,  40  CL  CL 
411,  442: 

"It  cannot  be  auppocted  for  a  moment  that 
Congress  intended  by  this  legislation  to  take 
away  from  some  of  tiie  Cherokee  people  prop- 
erty which  was  constitutionally  theirs,  or  to 
confer  upon  white  citizens  proper^  which 
they  were  not  legally  entitled  to  have.  The 
term  'citizens'  in  these  Aatutes  of  the  United 
States  must  be  construed  to  mean  those  citi- 
zens who  were  constitutionally  or  legally  en- 
titled  to  ehare  in  tiie   allotment  of  the 

The  doctrine  is  familiar  that  the  language 
of  a  statute  is  to  be  interpreted  in  the  light 
of  the  particular  matter  in  hand  and  the 
object  sought  to  be  accomplished,  aa  manl* 
fested  by  other  parts  of  the  act,  and  tlie 
words  used  may  be  qualified  by  their  eui- 
roundings  and  connections. 

In  accepting  the  conclusion  of  the  aourt  of 
claims  in  this  i^ard  we,  nevsrthelese,  deem 
it  proper  to  eomewhat   oonsider    the    eon- 


lyCOOglC 


IMA. 


BSD  BIBD  T.  UNITBD  STATES. 


SS 


gi«ttiot>aI  l^liUUra  relied  on  bj  the  elalm- 

Tha  ut  of  Congreu  of  July  1,  1602   (32 

Stat,  at  L.  7ie,  clup.  137G),  ratdfled  by  the 

OhercAee  NaUon,  August  7,  1S02,  and  often 

ealled   the   Ch«K^ce    agreement,    csontained 

S  these  eectione: 

*  *  "See.  SS.  The  roll  of  cltlzene  of  the  Cher- 
okee Nation  aball  be  made  aa  of  September 
flnt,  nineteen  hundred  and  two,  and  the 
namee  of  all  peraona  then  living  and  enti- 
tled to  aaoltoMut  on  that  data  shall  be 
placed  on  said  roll  by  the  Commiision  to 
the  Five  Civilized  Tribes. 

"Sec.  26.  The  names  of  all  persons  living 
on  the  flrst  day  ol  Septambar,  nlnataen  hun- 
dred and  two,  entitled  to  be  enrolled  as  pro- 
Tided  in  section  twentj-flva  hereof,  shall  be 
placed  upon  the  roll  made  by  said  Commis- 
non,  and  no  child  bom  tbereatter  to  a  eiti- 
sen,  and  do  white  person  who  has  Intermar- 
ried with  a  Cherokee  citizen  since  the  siz- 
teentit  day  of  December,  eighteen  hundred 
and  ninety-flva,  shall  be  entitled  to  enrol- 
ment or  to  participate  in  the  distribution  ol 
tite  tribal  property  of  the  Oherokee  Nation, 

"Sec.  27.  Such  rolls  shall,  in  all  other  re- 
ipacte,  be  made  In  strict  compliance  with  the 
provisions  of  section  twenty-one  of  Qit  act 
vt  Congress  approved  June  twenty-eighth, 
^ghteen  hundred  and  ninety-eight  (SB  Stat. 
at  L.  406,  chap.  G17],  and  the  act  of  Con- 
gress approved  Uay  tbirty-SrOt,  nineteen 
hundred  (31  SUt.  at  L.  sei,  chap.  698). 

"Sm.  2S.  No  person  whose  name  appears 
vpcn  the  roll  made  by  the  Dawea  Oinnmia- 
•iou  as  a  citisen  or  freedman  of  any  other 
tribe  shall  be  enrolled  as  a  eiUzen  of  the 
^erokea  Nation. 

"Sec  29.  For  the  pnrposa  of  expediting 
Um  enrolment  of  the  Cherokee  citizens  and 
the  allotment  of  lands  aa  herein  provided, 
Ha  a^d  Commission  shall,  from  time  to 
time,  and  as  soon  as  practicable,  forward  to 
the  Secretary  of  the  Interior  lists  ugon  which 
shall  fM  plaoed  the  names  of  tiiose  persons 
found  by  the  Oommiarion  to  be  entitled  to 
anrolmenL  The  lists  thus  prepared,  when 
approved  by  the  Secretary  of  the  Interior, 
^11  conttitnta  a  part  and  parcel  of  the  flnaj 
roll  of  ciUsene  of  the  Cherokee  tribe,  upon 
which  allotment  of  land  and  distribution  of 
Other  tribal  property  shall  be  made.  When 
a  there  shall  have  been  inhmitted  to  and  ap- 
'  proved  by  tha*Beeretary  of  the  Interior  lists 
embracing  the  namea  of  all  those  lawfully 
entitled  to  enrolment,  the  roll  shall  be 
deemed  complete.  The  roll  so  prepared  shall 
be  made  In  qnadmplicate,  one  to  be  deposit- 
ad  with  the  Secretary  of  the  Interior,  one 
with  the  Commissianer  of  Indian  Affairs, 
one  with  the  principal  chief  of  the  Cherolcee 
KaUon,  and  one  to  remain  with  the  Com- 
mission to  the  Five  CiTllIned  Tribes. 


"Sec.  30.  During  the  months  of  September 
and  October,  in  the  year  nineteen  hundred 
and  two,  the  Commission  to  the  Five  Civil- 
ised Tribea  may  receive  applications  for  en- 
rolment of  such  Infant  ehildrcn  as  may  hare 
been  bom  to  recognized  and  enrolled  eiti* 
zena  of  the  Cherokee  Nation  on  or  before  the 
first  day  of  September,  nineteen  hundred  and 
two,  but  the  application  of  no  person  whom* 
■oever  for  enrolment  shall  be  reoeived  after 
the  thirty-first  day  of  October,  nineteen  hun- 
dred and  two. 

"Sec.  81.  No  person  whose  name  does  not 
appear  upon  the  roll  prepared  as  herein 
prorldad  ahall  be  enUtled  to  fai  any  manmar 
participate  In  the  distribution  of  the  com* 
mon  property  of  the  Cherokee  tribe,  and 
Uiosa  whoee  namea  appear  thereon  shall  par^ 
ticlpate  in  the  manner  eet  forth  In  this  act: 
Provided,  That  no  allotment  of  land  or  other 
tribal  property  shall  be  made  to  any  person, 
or  to  the  heirs  of  any  person,  whose  name 
is  on  said  roll  and  who  died  prior  to  the  first 
day  of  September,  nineteen  hundred  and  two. 
The  right  of  such  person  to  any  interest  In 
the  lands  or  other  tribal  property  shall  be 
deemed  to  have  become  extinguished  and  to 
have  passed  to  the  tribe  in  general  upon  hia 
death  before  said  date,  and  any  person  or 
persons  who  may  conceal  the  death  of  any 
one  on  eald  roll  as  aforesaid  for  the  pur^ 
poee  of  profiting  by  aald  (Kmce&lmant,  and 
who  ehall  knowingly  receive  any  portion  of 
any  land  or  other  tribal  property  or  of  the 
proceeds  so  arising  from  any  allotment  pro- 
hibited by  this  section,  shall  ba  deemed 
guilty  of  a  felony,  and  shall  be  proceeded 
against  as  may  be  provided  In  other  casea 
of  felony,  and  the  penalty  for  this  offense  g 
shall  be  confinement  at  hard'Iabor  for  a* 
period  of  not  less  than  one  year  nor  mora 
than  five  years,  and  in  addition  titereto  a 
forfeiture  to  the  Cherc^ee  Nation  of  tba 
lands,  other  tribal  property,  and  procaeda 
so  obtained." 

It  thus  appears  that  the  roll  of  dtlaeni 
of  the  Cherokee  Nation  was  to  be  made  up 
as  of  September  1,  1602,  of  the  persons  then 
living  and  entitled  to  enrolment  on  that 
date;  that  ail  anoh  persons  should  be  placed 
upon  the  roll,  and  that  (|  20)  on  the  lists 
to  be  Snally  approved  by  the  Secretary  of 
the  Interior  there  should  be  placed  only  the 
names  of  those  persons  found  to  ba  entitled 
to  enrolment.  In  all  other  respects  the  roll 
was  to  be  made  In  compliance  with  )  21  of 
the  Act  of  Congrees  of  June  2B,  180S,  and  of 
the  Act  of  CongresB  of  May  31,  1900. 

Section  21  provided:  "That  In  making 
rolls  of  citizenship  of  the  several  tribes,  as 
required  by  law,  the  Commission  to  the  Five 
Civilized  Tribes  is  authorlEcd  and  directed 
to  take  the  roll  of  Cherokee  eitlzana  of  el^t 
•en  hundred  and  eighty  (not  Including  freed- 
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men)  u  the  waij  roll  intended  to  be  con- 
flnuftd  by  thia  and  prvceding  acU  of  Con- 
gress, and  to  enroll  all  peraonB  now  living 
whoM  namM  an  found  on  said  roll,  .  .  . 
with  BUch  intermarried  whit*  peraoni  as 
taaj  be  entitled  to  dtizenahip  nndei  Cher- 
oIcM  laws."  The  roll  of  1&80,  made  I7  the 
Cherokees,  waa  a  census  roll,  and  its  confir- 
mation was  not  intended  to  create  anj 
t^hte  whldi  dtiiens  of  Mm  Cherokee 
Naition  had  not  before  enjoyed,  but  merely 
to  furnish  the  basis  for  making  up  the  roll 
of  citizens.  Section  21  was  in  reality  a 
■tatement  that  no  previous  act  of  Congress 
was  Intended  to  confirm  any  other  roll  of 
the  Cherokee  Nation. 

The  act  of  May  31,  1000  (31  Stat,  at  L. 
221,  236,  chap.  6B8),  provided:  "That  said 
Comniiseion  shall  continue  to  ezeTcIse  all 
authority  heretofore  conferred  on  it  bylaw. 
But  it  shall  not  receive,  consider,  or  make 
any  record  of  any  application  of  any  person 
for  enrolment  aa  a  member  of  any  tribe  in 
Indian  territory  who  haa  not  been  a  recog- 
nized eitisen  thereof,  and  duly  and  lawfully 
S  enrolled  or  admitted  as  such,  and  its  refusal 
*  of  such  application  shall  be  final  when  ap- 
proved by  the  Secretafj  of  the  Interior." 
Seotion  31  of  the  act  of  July  1,  1002,  says 
that  no  person  whose  name  does  not  appear 
on  the  roll  made  hj  the  Commisaion  to  Uie 
Five  Civilized  Tribes  "shall  be  entitled  to 
in  any  manner  participate  In  tlie  distribu- 
tion of  the  common  property  of  the  Chero- 
kee tribe,  and  thoee  whose  n»msa  appear 
thereon  rfiall  participate  In  tiie  manner  set 
forth  in  this  act."  In  other  words,  the  roll 
must  tM  made  up  of  citizens  who,  under  the 
laws  of  the  Cherokee  Natitm,  were  entitled 
to  participation  In  the  distribution  of  the 
eommon  property  of  the  Cherokee  tribes. 

Hie  eonclnding  words  of  |  81,  "with  sneh 
Intermarried  white  persons  as  may  be  en- 
titled to  eiUeenshlp  under  Cherokee  laws," 
emphatically  Indicate  that  Congress  had  the 
Indian  citizen  in  mind  In  all  that  went  be- 
fore and  limited  enrolment  of  wUte  penons 
to  such  oe  might  be  entlUed  to  citicenship 
onder  Cherokee  lawa. 

Counsel  for  claimants  speak  of  tlie  act  of 
1902  OS  a  "treaty,"  but  it  is  only  an  act  of 
Congress,  and  can  have  no  greater  efTcet. 
It  is  a  singular  commentary  on  the  situation 
that  the  majority  of  the  native  Cherokees 
voted  Bgainst  its  acceptance,  which  was  car- 
ried by  the  vote  of  the  whites.  The  sugges- 
tion is'  wholly  inadmlasible  that  they  could 
vote  themselvea  an  interest  in  tlie  property 
of  the  Cberokee  people,  including  a  share 
In  the  money  paid  In  by  the  Delawares  and 
the  Shawnees,  and  beccnne  thereby  wards  of 
this  govemmenL 

Referring  to  |  28  of  the  act  of  1002,  which 
declares  that  no  white  person  Intermarried 


since  December  16,  1806,  shall  be  entltied  ta 
enrolment  or  to  paitliipate  in  the  distribu- 
Uon  of  the  tribal  property  of  the  Cherokee 
Nation,  and  to  an  act  of  the  Cherokee  Coun- 
cil to  the  same  effect,  approved  December  IS, 
1806,  counsel  contend  that  the  act  of  Con- 
gress shows  that  there  was  a  class  of  persons 
who,  having  married  prior  to  December  16) 
1S96,  were  to  be  enrolled,  embracing  all  law- 
fully married  aocording  to  the  law  of  the 
Nation,  and  were  to  participate  in  the  dis-  J 
tribution  of  the  tribal  property.*  The  doe-  " 
trine  that  the  denial  of  a  right  is  the  grant 
of  a  right  is  a  poor  basis  tor  a  grant  of  land. 
Not  a  single  word  of  the  act  intimates  that 
these  Intermarried  persons  have  or  are  to 
have  any  interest  in  the  propert;  of  the  Na- 
tion, and  to  hold  that  because  the  act  of 
1002  declares  that  white  person*  intermar- 
rying after  1606  should  acquire  no  property 
rights  the  Indians,  In  accepting  the  ac^ 
conceded  property  rights  to  all  who  inter 
married  prior  thereto,  would  put  a  construe- 
tion  on  the  act  utterly  incon^stent  with  the 
settled  rule  that,  as  between  the  whit««  and 
the  Indians,  the  laws  are  to  be  construed 
most  favorably  to  the  latter. 

After  the  decision  In  Joumeycake's  Case, 
165  U.  S.  106,  39  L.  ed.  120,  IS  Sup.  Ct 
Rep.  53,  and  in  that  of  WhlUnore  v.  Chero- 
kee Nation,  30  Ct  CI.  13S,  IBO,  the  Chero- 
kee National  Council  passed  the  act  of 
December  18,  1S9S,  amending  certain  sec- 
tions of  the  compiled  laws,  from  which  the 
provtiions  of  the  act  of  November,  ISTTt 
which  deoied  intermarrying  whites  any  right 
in  Cherokee  property,  had  been  erroneously 
omitted,  by  re-enacting  the  same,  but  this 
only  evidenced  the  determination  to  prevent 
the  encroachment  of  the  whites  upon  the 
property  rights  of  the  Cherokee  people.  The 
act  was  clearly  passed  out  of  abundant  cau- 
tion, and  was  quite  unnecesaary  in  view  of 
the  fact  that  the  act  of  1877  remained  In 
force,  as  was  found  by  the  court  of  claims. 

We  are  dealing  with  the  right  of  enrol- 
ment so  as  to  entitle  the  persons  enrolled 
to  participate  in  the  distribution  of  the 
lands  and  vested  funds  of  the  Cherokee  Na- 
tion, and  not  with  questions  arising  in  re- 
spect of  Improvements  on  the  public  domain. 
As  to  improvements,  they  seem  to  have  been 
treated  as  those  of  a  tenant  who  had  made 
them  under  an  agreement  that  they  should 
remain  his.  Any  citizen  of  the  Nation  could 
use  the  public  domain,  and  it  is  not  assert- 
ed that  the  intermarried  whites  failed  to  ob- 
tain their  share  of  such  use,  but  because 
they  have  enjoyed  that  benefit,  free  from  tax 
or  burden,  is  no  reason  for  giving  them  • 
share  in  the  lands  and  vested  funds,  which 
has  never  been  granted  to  them,  and  for 
which  they  have  never  paid.  J[ 

*  We  concur  in  the  coneluslons  of  the  court* 
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«f  eUinu,  inctoding  the  disposition  of  the 
puticular  contention  presented  li>  Kppeel 
No.  128. 

Tbii  Inrolred  certain  dalmante,  before 
the  court,  known  ae  "nUirTied  out  and  aben- 
dooed  wMtea,"  wbo  alleged  tliat  bhey  became 
dtiiens  of  tbe  CheroLee  Nation  bj  inter- 
raaxrlaga,  but  conceded  that  they  had  since 
married  persons  having  no  rights  of  Chero- 
kee dtizensbip  by  blood,  or  had  abandoned 
their  Cherokee  wives.  They  contended  that 
ttiey  could  not  be  deprived  of  the  rights  and 
privileges  acquired  by  intermarriage  save 
by  proceedings  In  the  natnre  of  ofBce  fonnd. 
Am  to  this  the  court  of  claims  said: 

*These  intermarried  whites  are  not 
grantees  or  devisees  stised  and  in  posseesion 
of  land,  occupying  the  position  of  defend- 
ants. They  occupy  the  contrary  position — 
of  plaintifTs  seeking  to  recover  money — and 
It  is  obligatory  upon  them  to  eetabliih  their 
light  to  iL  To  eay  that  a  white  man  can 
■liare  In  the  proper^  of  the  Cherokees  for 
the  reeaon  that  at  one  Uma  in  his  life  he 
vae  the  husband  of  a  Cherokee  woman,  and 
to  say  that  tiiis  court  or  the  Secretary  of 
the  Interior  must  bold  that  he  is  still  the 
hnsband  of  a  Cherokee  woman  because  the 
eODtrary  has  not  been  established  in  another 
proeeedintb  ie  an  appeal  to  technicality 
which  the  court  cannot  nphold.  ^eee 
daimants,  like  other  plaintiffs,  must  prove 
their  eaee;  aaaerting  a  preeent  ri^it,  tliey 
mnat  eataUleh  preeent  conditions.  The  laws 
and  usages  of  tlie  Oberokees,  their  earliest 
Ustoi7,  tte  fimdnmnttsl  primdplea  of  thdr 
Bationa]  policy,  their  Conatltution  and  stat- 
ntes,  all  show  that  citizenahip  reeted  on 
blood  or  marriage;  that  tbe  man  who  woald 
aaaert  eltizenehip  mnrt  establish  maniagei 
that  when  marriage  ceaaed  {with  a  special 
reeerration  In  fttvor  of  widows  or  widowera ) , 
dtisenship  ceased;  Uat  when  an  intermar- 
ried white  married  a  peracm  having  no 
rlgbta  of  Oberokee  citlzensliip  by  blood.  It 
was  oondueive  evidence  that  the  tie  which 
bound  him  to  tbe  Cherokee  people  was  sev. 
•red  and  the  very  baais  of  hie  dtlneoabip 

£  cdtUterated. 

'  *'rrhe  Cherokee  etatnte  which  has  bean 
dted  (lAwe  of  1802,  )  (MS)  gives  a  proceed- 
ing in  the  nature  of  office  found,  but,  never- 
thdess,  Is  confirmatory  of  the  views  herein- 
before ezpreesed.  It  rdates  to  cases  where 
tbe  Cherokee  government  takes  the  initl* 
ative  to  accomplish  a  purpose.  That  is  to 
ny,  where  an  Intermarried  white  man  has 
forfdted  hU  rights  of  dtiunshlp  In  the 
Nation  by  aete  which  declare  such  torfdture 
"and  the  Nation  requires  Els  removal  beyond 
tbe  llmlte  of  its  terrlioiy,'  this  proceeding 
must  be  reeorted  to,  to  be  followed  by  a  call 
OB  Om  United  States  Indian  agent  'to  re- 
■ova  andi  a  whlto  man.'    It  ia  in  prlndple 


precisely  like  the  common-law  procedure  of 
oCBce  found,  and  existe  for  tbe  same  reason, 
— that  the  government  may  exercise  a  ri^t 
dependent  upon  only  the  alienage  of  * 
person  living  within  ita  territoiy,  pro- 
sumably  a  dtizen." 
Decree  aflitmed. 

(K«  U.  a.  129> 

AUFKED  H.  BURT  and  Joseph  J.  Sindele, 
Plffs.  In  En, 

WniilAU  W.  SMITH. 

Error  to  rtate  court— neceidty  of  taldii( 
Federal  question. 
I.  A  decision  of  a  state  court  that  there 
was  probable  cause  for  beginning  a  trade- 
mark infringemeiit  suit  m  the  Federal 
courte  in  wlueh  a  final  decree  was  entered 
dlamlidng  the  biU  on  the  merits  after  a 
tempoi«ry  InjnncUon  Iiad  been  dissolved  la 
not  reviewable  In  the  Supreme  Court  of  the 
United  States,  where  the  record  does  not 
show  that  any  claim  of  right  under  the 
Federal  Constitution  or  laws  waa  made  In 
the  state  court,  on  tlM  theory  that  such 
court,  by  Ite  reasoning,  implies  that  It  flndi 

Srobable  cause,  in  its  own  opinion,  that  the 
ecree  of  the  Federal  cotut  waa  wron^ 
whereas  not  to  assume  It  to  be  correct  fa  to 
fail  to  give  It  the  full  faith  and  eredit  whleh 
U.  a  Kev.  SUt.  I  DOS,  U.  8.  Comp.  Stat 
IBOI,  Pl  077,  requires. 
Error  to  state  cottrt— Federal  qoeetloB. 

i.  Whether  or  not  a  state  court  «k- 
ceeded  its  f  nnetlons  under  the  state  Conati- 
tutlou  eannot  give  rise  to  a  <jueetion  respeet- 


IN  EBSOR  to  the  Court  of  Appeals  of  the 
State  of  New  York  to  review  a  judgment 
wUoh,  reversing  a  Judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  of  that 
•tate.  Fourth  Department,  affirmed  a  Judg- 
ment of  a  T^ial  Term  of  the  Supreme  Court 
hdd  In  and  for  the  County  of  Erie  granting 
a  nonsuit  in  an  action  for  maticloite  prosecu- 
tion.    Disntissed   for  want  of   jurisdiction. 

See  same  case  below,  IBI  N.  T.  1,  73  N. 
E.  <». 

Hie  facts  are  steted  in  the  opinion. 

Messrs.  Norria  Uorey  and  Joseph  H. 
Morey  for  plalntlfTs  in  error. 

Mr.  Hilton  A.  Fowler  for  defendant  la 


Mr.  Justice  Holmes  delivered  the  opinion  * 
if  the  court: 
This  is  an  aetltm  for  mallolous  proaeen* 
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tlon,  brought  bj  tbe  plaintiff*  In  error.  In 
vhicb  tha  New  York  court  of  appeaU  ordered 
Judgment  for  the  dafendent  in  error.  181  N. 
Y.  1,  73  N.  E.  495.  The  auit  complained  of 
wu  a  bill  brought  by  tha  defendant  in  error 
In  th«  United  States  circuit  court  to  re- 
■traln  the  infringement  of  ft  registered 
trademark.  A  preliminary  injunction  waa 
granted  in  that  ault  An  appeal  was  taJcen 
to  the  circuit  court  of  appeals  where  the  In- 
junction waa  dlBsolved,  and,  the  plaintiff 
making  default  at  the  final  hearing,  a  de- 
cree was  entered  by  the  circuit  courts  ex- 
pressed to  be  upon  the  merits,  and  diamiss- 
ing  the  bill.  The  special  damage  alleged  in 
tbe  present  aeUon  la  the  inteirupMon  of  the 
plaiatiffs'  business  by  the  injunctioa  while 
it  was  in  force. 

In  the  ease  at  bar  the  trial  court  ordered 
a  nonsuit  on  tJie  ground  tiiat  the  granting 
of  the  Injunction  by  the  circuit  court  estab- 
lished probable  cause.  The  principle  of  the 
decision  in  Crescent  City  L.  8,  L.  &  8.  H. 
Oo.  T.  Bvitohe™'  Union  5.  K  &  L.  8.  L. 
Co.  120  U,  a  141,  30  L.  ed.  614,  7  Sup. 
Ct  Rep.  472,  that  a  final  decree  of  the  cir- 
cuit court  haa  that  effect,  even  if  subae- 
qneatly  reversed,  was  thought  to  extend  to 
a  preliminary  decree.  See  aleo  Deposit 
t  Bank  t.  Tniikbxt,  191  U.  a  400,  «11,  «B 
S  L.  ed.  276,  280,  24  Sup.  Ct.  Rep.  1S4.  The 
*  decision  of  tlie  trial  court*was  nrersed  by 
the  appellate  division.  The  defendant  then 
took  the  case  to  tha  court  of  appeals,  as- 
senting, as  required,  that.  If  the  order 
should  be  affirmed,  judgment  absolut* 
should  be  rendered  against  him.  As  we 
have  said,  the  order  was  reversed.  The 
ground  on  which  a  review  is  asked  here  is 
that  the  court  of  appeals  by  its  reasoning 
Implies  that  It  finds  probable  cause  In  its 
own  opinion  that  the  decree  in  the  former 
ease  waa  wrong,  whereas  not  to  assume  it 
to  be  correct  is  to  fall  to  give  it  the  faith 
and  credit  required  by  Rev.  Stat.  |  905,  U. 
8.  Comp.  But.  1801,  p.  677. 

It  is  unnecessary  to  consider  whether  a 
court  hound  by  k  previous  judgment  would 
not  be  warranted  in  saying  that  if  the  ques- 
tion bad  come  before  it  in  the  first  instance 
It  would  have  decided  tba  case  the  other 
way,  and  therefore  that  there  was  probable 
cause  for  a  mistake  of  law  into  which  It 
would  have  fallen  itself.  A  mistaken  view 
of  tlie  law  may  constitute  probable  cause  in 
■ame  instances,  a*  is  shown  by  the  case 
eited  above.  Probable  cause  does  not  mean 
wfficient  cause.  But  this  last  proposition 
shows  that  the  former  decree  could  not  have 
decided  the  question  now  before  the  court, 
and  therefore  (hat  the  esse  is  not  properly 
kara.  ^le  former  decree  waa  oonelusive  on 
the  merits  of  tbe  suit  in  which  it  was  ran- 
dsrad,  of  wars*  (Z^on  v.  Parin  A  O,  Mfg. 


Co.  12S  U.  a  6S8,  31  L.  ed.  830,  8  Sup.  Ct 
Rep.  1024),  but  it  only  decided  that  that 
suit  was  brought  without  sufficient  cause. 
It  decided  nothing  as  to  whether  the  plain* 
tiff  had  probable  cause  for  expecting  to  pre- 
vail. If  the  court  of  appeals  had  afijrmed 
tha  judgment  of  the  trial  court  for  the 
reason  that  a  preliminary  injunction  fairly 
obtained  from  any  court  condusively  estab- 
lished probable  cause,  or  that  there  was  no 
evidence  of  a  want  of  it,  there  would  have 
been  nothing  to  bring  here,  whether  that 
m,BOn  was  right  or  wrong.  The  only 
ground  on  which  our  jurisdiction  is  main- 
tained is  that  the  opinion  of  the  conrt  of 
appeals  shows  that  it  gave  a  dlfTcrcnt  and 
inadmissible  reason  (or  the  result  to  which 
it  came.  ^ 

No  doubt  an  opinion  may  be  resorted  toM 
for  the  purpose  of'sliowing  that  a  court* 
actually  dealt  with  a  question  presented  by 
the  record,  or  that  a  right  aasBrted  in  gen- 
eral terms  was  maintained  and  dealt  with 
(m  federal  grounds.  Missouri,  E.  ft  T.  R. 
Co.  V.  Elliott,  1S4  U.  S.  630,  634,  48  L.  ed. 
073,  22  Sup.  Ct.  Rep.  446 ;  San  JosS  Land  ft 
Water  Co.  v.  San  JosS  Ranch  Co.  188  U.  B. 
177,  17B,  180,  47  L.  ed.  706,  760.  768,  23  Sup. 
Ct  Rep.  487;  German  Bav.  A,  L.  Boc  V. 
DormitMT,  192  U.  S.  125,  48  L.  ed.  373,  24 
Sup.  Ct  Rep.  221.  But  it  would  be  going 
further  than  we  are  prepared  to  go  if  wa 
took  jurisdiction  upon  the  ground  stated  in 
this  case.  Howard  v.  Fleming,  101  U.  8. 
lee,  137,  48  L,  ed.  121,  1£5,  24  Sup.  Ct.  Rep. 
49.  Tlie  record  discloses  no  question  under 
tha  Constitution  or  laws  of  the  United 
StetM  until  we  eome  to  the  assignment  of 
errors  in  this  court.  Than  it  was  too  late. 
Hulbert  v.  Chicago,  202  U.  S.  276,  280,  60  L. 
ed.  I(ffi6,  loss,  26  Sup.  Ct.  Rep.  617.  It  is 
true  that  the  complainants  allege  the  da- 
oree,  but  that  was  merdy  to  show  that  tha 
litigation  complained  of  was  ended,  as  waa 
required  by  the  law  of  New  Yorit  (Maries  v. 
Townsend,  S7  N.  Y.  690,  695],  not  to  sug- 
geet  a  Federal  question,  which  at  that 
moment  probably  was  not  dreamed  of. 
Even  the  opinion  of  the  court  of  appeals, 
which  is  not  part  of  tha  record  in  New 
York,  doea  not  disclwe  that  thare  had  been 
presented  to  it  any  argument  or  claim  of 
right  based  upon  the  effect  due  to  tha 
previous  final  decree  under  the  Revised 
Statutes,  or  indeed,  in  a  spedfio  way,  upon 
the  effect  of  the  decree  in  any  lighL 
Furthermore,  notwithstanding  a  few  broad 
words  relied  upon  by  the  plaintiffs  in  error, 
we  doubt  if  the  court  of  appeals  meant  to 
lay  down  the  proposition  which  we  hava 
said  that  wa  would  not  discuss,  or  to  go 
further  than  to  decide  that  the  whole  srvi- 
dance  was  not  sufflciant  to  entitle  tbe 
plaintiffs  to  go  to  tJie  Jniy  in  an  action  (or 
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malidoni  proMcntloii,  «■  Ukat  Mition  U 
Binitcd  in  New  York. 

It  It  ugued  that  tha  eonrt  of  Kpp«aU  n- 
daaded  iti  fnneUoiu  under  tlia  Oonatitutloii 
of  Qia  lUta,  and  In  tliat  wmj  denied  the 
plaintlfli  due  prooeae  o{  law,  W«  we  no 
Teaaon  to  think  ao,  bnt  with  tliftt  queation 
we  luiTa  nothing  to  do.  French  t,  Taylor, 
IW  U.  S.  274,  fiO  L.  ad.  18S,  26  Sup.  Ct 
Bep^  7lt;  lUwlfu  t.  GaorgU,  201  U.  S.  S3S, 
M  L.  ad.  SaO,  20  Bnp.  Ct  JUp.  660. 

Writ  dlamiaaed. 


QEOSOB  RIQOS  &  00. 

DntlM— on  flgnnd  cotton  cloth. 

Figured  cotton  cloth  Talued  at  OTet 
11,  12,  and  12^  cents  per  aquare  yard  ia 
liable,  in  addition  to  the  apeciflo  duty  im- 
posed by  the  oot  of  July  21,  1897  (chap.  II, 
30  Stat  at  L.  176,  178,  U.  8.  Comp.  Stat. 
mi,  pp.  ISS^  less),  1  SIS,  to  tha  ad  valo- 
lem  tax  imposed  by  |1  SO(I,  307,  upon  limllar 
plain  cotton  doth  abore  thoae  valuea. 

(No.  107.] 

Argued  October  8S,  IMM.    Decided  Novem- 
ber 12,  1B0«. 

ON  WRIT  of  Certiorari  to  tha  United 
Btatee  Circuit  Court  of  Appeala  for  the 
Baoond  Circuit  to  review  a  decree  which  at 
llnned  a  decree  of  tha  Circuit  Court  for  the 
Southent  District  of  New  York,  revereing  a 
dediion  of  a  board  of  United  Statea  gener^ 
appraiaera  aa  to  the  duty  chargeable  on 
figured   cotton   eloth.     Rerersed. 

See  a&me  caae  below,  B0  C.  G  A.  3ST,  130 
Ped.683. 

Tbt  facta  are  atated  in  Iha  opinion. 

Aaaiatant  Attoniey  Qeneral  HcKeyaolda 
and  Solidtor  Qeneral  Hoyt  for  petitioner. 

Ueasn.  W.  Wckham  Smith  and  John  K 
aUaxwell  for  respondenta. 

*  •  Ur.  Jnatlce  Holmel  dellTered  the  opinion 
of  the  court: 

Thia  ease  cornea  here  on  a  eertloTaTi 
granted  to  bring  up  a  dedslon  of  the 
dieuit  eonrt  of  appaala  affirming  the  de- 
eiaion  of  the  dreuit  court  and  reveising 
that  of  a  board  of  United  State*  general  ap- 
praiaera. The  respondenta  importod  "cotton 
doth  in  which  other  than  the  ordinary 
warp  and  filling  thread*  have  been  intro- 
duced in  Qie  proceaa  of  weaving  to  form  a 
figure,"  to  quote  the  words  of  paragraph  31S 
of  the  tariff  act  of  July  24,  1897  (diap.  II, 
ao  Stat  at  L.  176,  178,  U.  S.  Camp.  SUt 
1901,   pp.    leofl,   IttN).     The  eollaetor  and 


board  of  general  appralaara  dedded  Uiat  thif 
eloUi  warn  UaUe  to  a  duty  of  fi  centa  per 
aquara  yard,  under  that  paragraph  and  alao, 
the  diffnent  Itema  being  valued  at  over  11, 
12,  and  12^  eenta  per  aquare  yard,  to  the  ad 
valorem  tax  impoaed  by  paragraphs  300  and 
307  upon  aimilar  plain  doth  above  those 
values.  The  dreuit  court  of  appeals,  while 
admitting  ft*  belief  that  Congress  intended 
to  place  an  extra  duty  on  figured  doth,  felt 
bound  to  dadde,  upon  the  language  of  para* 
graph  313,  that  the  tax  placed  by  It  upon 
flgared  doth  was  to  be  added  only  to 
speciBo  taxes  impoaed  on  less  valuable 
cloths  by  paragraphs  306  and  307. 

To  explain:  By  paragraph  300  cotton 
doth  not  bleached,  eta,  exceeding  100  and 
not  exceeding  150  threads  to  tha  square 
inch,  etc.,  and  not  exceeding  4  aquare 
yards  to  the  pound,  paya  1^  centa  per 
square  yard,  with  an  increasing  rate  as  tha 
numbw  of  yards  to  the  pound  Increaaea. 
But  a  proviso  substitutes  for  the  foregoing 
a  different  set  of  duties  on  all  cotton  cloth 
with  the  same  count  of  threads,  not 
bleached,  etc..  If  valued  above  a  cert^n 
sum;  for  instancy  if  over  9  eenta  per 
square  yard,  30  per  centum  ad  valorem;  If 
over  11,  36,  etc  Paragraph  307  is  similar 
in  form  for  olotfaa  with  between  ISO  and 
200  threads. 

By  paragraph  813  figured  cloth  "shall  a 
pay,  in  addition  to  the  duty  herein  provided  3 
for  other  ootton  doth  of  the  same^desorip-  * 
tioa,  or  condition,  weight,  and  count  of 
threads  to  the  square  Inch,  one  cent  per 
square  yard  If  valued  at  not  more  than 
seven  cente  per  square  yard,  and  two  cent* 
per  square  yard  if  valued  at  more  thaa 
seven  centa  per  square  yard."  In  the  judg- 
ment appealed  from  it  Is  assumed  that  the 
doth  in  queation,  as  figured  cloth,  is  liable 
to  thia  duty,  and  that  In  dedding  what 
such  doth  diall  pay,  tha  collector  must 
start  from  thia  paragraph.  This  paragraph 
must  dedde  to  what  other  duty  the  one  here 
levied  shall  be  added.  If  it  stopped  with 
the  words  "other  cotton  cloth  of  the  same 
deacription,  or  condition,"  no  doubt  the  tax 
might  be  added  to  an  ad  valorem  tax  when 
that  would  be  required  by  paragraph  306 
or  307.  Thoae  word*  might  be  taken  to 
Indicate  doth  of  aimilar  value  la  eaaea 
within  the  proviaoa  aa  wdl  as  gooda  of 
similar  weight  taied  under  the  first  part 
of  paragraphs  300  and  307.  But,  aa  general 
words,  th^  would  indnde  wdght  aa  readily 
as  value;  and  the  mention  of  weight  and 
count  shows  that  Ui^  are  used  in  a  narrow- 
er sense;  for  instance,  to  indicate  quality, 
aa  bleached  or  otherwise.  Hence  the  eri- 
.  taria  for  the  duty  to  whieh  that  under  318 
;  ia  to  bo  added  aU  point  to  a  apedfio  duty 
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ftlone;  and  tlwM  erlterU  tberafore  must  d«- 
tennine  for  figured  cloUu  tiie  duty  to  whicb 
they  (ire  liable  under  paxagraplu  30S  and 
307.  Toa  must  not  alter  word*  in  the 
intereat  of  the  imagined  intent,  and  the 
importers  are  entitled  to  the  iKno&t  of 
even  a  doubt. 

In  apite  of  tbi«  reasoning,  no  one,  we 
take  it,  bat  any  serious  doubt  that  para- 
graph 313  was  not  intended  to  affect  or 
cut  down  duties  already  imposed  in  clear 
though  general  terms.  The  provisos  of  the 
earlier  paragraphs  are  made  applicable  to 
"all  cotton  cloths"  of  the  sorts  described, 
in  so  many  words.  The  qualified  reading  is 
due  to  scruples  that  hardly  would  occur  ex- 
cept to  the  professional  mind.  As  againat 
those  scruples,  it  is  to  be  observed,  in  the 
first  place,  that  the  clauses  to  which  we 
have  referred  and  their  neighbors,  to  go 
g  no  further  Into  the  general  scheme  of  the 

*  tariff  act,  consistently  raise  the  amount  of 

•  the  tax  on  cotton  cloth  *ai  the  olotli  becomes 
more  expensive,  and  that  it  would  reverse 
the  tendency  and  go  counter  to  the  intent 
eijiresBed  everywhere  else,  if,  In  this  In- 
stance, the  mors  valuable  goods  were  with- 
drawn from  the  general  tax  imposed  upon 
their  class.  It  is  said  that,  in  some  eases, 
the  eonstniction  contended  for  even  would 
make  the  duty  on  figured  cotton  of  a  high 
price  leas  than  tiiat  on  cheap  cloth. 

In  the  next  place,  it  the  language  of 
paragraph  313  is  not  broad  enough  to  ap- 
ply to  both  claasea  of  duty  previously  Im- 
posed, the  easier  contention  would  seem  to 
be  that  the  additional  duty  created  by  it 
was  put  only  upon  the  first  class,  that  of 
the  cheaper  goods  taxed  by  weight  rather 
than  that  it  out  down  what  already  had 
been  made  clear.  Such  a  notion  would  be 
disposed  of  by  the  fact  that  paragraph  313 
applies  to  all  cotton  doth  and  to  all  values, 
higher  as  well  as  lower  than  seven  cents, 
•ltd  by  other  considerations  not  nsOMSsTj 
to  state.  But,  if  anything  had  to  yield 
ft  would  be  paragraph  313, 

The  artificial  doubt  is  raised  by  assum- 
ing that  the  collector  must  start  with  the 
first  part  of  paragraph  813  and  find  out 
what  his  assessments  are  to  be  from  that 
■lone.  That  is  a  mistake.  He  has  before 
him  the  whole  act.  He  haa  been  told  in 
the  earlier  paragraphs  in  unmistakable 
language  that  all  eotton  cloth  with  this 
number  of  threads  and  above  a  certain  value 
must  pay  30  or  35  cents  ad  vnlorem.  ^Mn 
oomes  this  paragraph,  which  on  its  face 
purports  to  make  an  addition  to  some  tax 
which  it  assumes  to  have  been  imposed  I^ 
the  earlier  ones.  It  is  intended  to  hit  all 
cotton  cloths  and  all  values,  and  it  is  in- 
tended to  be  added  to  a  tax  already  imposed. 
But  this  would  not  be  the  ease  If  the  prea- 
Miee  nf  a  Bsure  In  the  cloth  changed  the 
ntf  established  by  the  preceding  scheme. 


The  truth  is,  as  pointed  out  in  the  argu- 
ment for  the  government,  that  the  element 
of  value  is  woven  throu^  the  irttola  tlssns 
of  the  act.  The  collector  does  not  know^ 
what  duty  to  aasesB,  even  under  313,  with-^ 
out  a  valuation.  It'eannot  be  found  out* 
what  "the  duty  herein  provided"  is,  or 
whether  it  is  specific  or  ad  valorem,  with* 
out  making  a  valuation  under  the  previous 
paragraphs,  just  as  if  3LS  did  not  exist. 
Paragraphs  300  and  807  tell  the  collects 
to  niake  it  on  all  cotton  and  to  assees  » 
duty  on  all  cotton  above  a  certain  value 
after  the  valuation  Is  mada.  Paragraph 
813  assumss  the  duty  imposed  by  S06  and 
SOT  to  have  been  assessed.  As  against  these 
plain  directions,  coupled  with  the  manifest 
intent  of  the  act,  the  failure  to  i 
value  along  with  wei^t  raises  i 
doubt  fa)  our  minds. 

Decree  reversed. 


(fOt  U.  B.  ItO) 
CEARLES  U.  TATLOB,  Appt, 

THOUAS  BUBNB,  John   A.  Dunota,  and 


Deed*— what  conatitntes. 

1.  No  transfer  of  title  was  effected  hf 
■n  instrument  which  redtes  that  the  party 
of  the  first  part  "sells"  certain  mining 
claims  to  the  party  of  the  second  part  for  a 
specified  consideration,  and  "upon  the  twms 
and  consideration  following,"  and  which,  in 


its  subsequent  provisions,  authorises  ths 
party  of  the  second  part  to  sell  and  nwotl- 
ate  the  mines  for  any  sum  above  9^,000, 


and  retain  out  of  ths  purchase  pries  ■ 
eighths  of  the  excess,  the  party  of  the 
part  agreeing  to  exeonta  any  conveyance 
thereafter  necessary  to  convey  a  good  titles 
and  the  party  of  the  second  port  ■—""'"* 
no  obligations  except  a  general  one  bv  whl<£ 
both  parties  mutually  agree  to  aid  eaeh 
other  m  the  negotiation  and  sale;  such  docu- 
ment is  not  a  deed,  but  simply  a  power  of 
attorney,  and,  as  such,  subject  to  rsvooa- 

Powei  of  attaraey-^erocatlen. 

2.  An  interest  in  the  property  upon 
which  the  power  is  to  operate,  and  not 
merely  on  interest  in  the  exercise  of  the 
power,  is  essential  to  make  a  power  of  at- 
torney one  coupled  with  an  interest,  M  ■■ 
not  to  be  subject  to  (*TacatIon.t 

[No.  e&i 

Sobmitted  October  Ifl,  1006.     Dedded  Ki»,' 
vvnber  It,  1900. 

APPEAL  from  the  Supreme  Court  of  tb« 
Territory  of  Arizona  to  review  a  dearee 
which    affirmed    a    deeree    of    the    Distriet 
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Coart  lor  tlia  County  of  Cochise,  in  Vba-t 
t«iTitor7,  in  favor  of  deftndanta  in  a  auit 
to  quiet  titla    to    certain    mining    dftinu. 
Affirmed. 
See  wune  cow  below  (Arix.)  76  Pba  BZS. 

BtAtem«nt  hy  Ur.  JoatlM  Biewei: 

On  March  26,  1901,  Thomu  Bunu,  the 
owner  of  three  mining  claims,  aa  party  of 
the  flnt  part,  and  Charles  M.  Taylor,  as 
par^  of  the  second  part,  made  the  follow- 
ing agreement: 

The  eaid  par^  of  the  first  part,  In  eon- 
■tdnatkm  of  the  snm  of  |1,  lawful  money 
of  the  United  States  of  America  in  hand 
paid,  the  receipt  whereof  Is  hereby  acknowl- 
edged, and  for  the  further  eonsideratioa  of 
Boney  and  labor  heretofore  expended  and 
of  labor  to  be  hereafter  expended  In  and 
Bpon  the  Ifcgnet  mining  diim,  the  Comet 
mining  claim,  and  the  Victor  mining  claim, 
■itoate  in  the  California  mining  district, 
in  the  Chiricahua  mountains,  Cochise 
aonnty,  Arizona  territory,  sella  to  the  said 
party  of  the  second  part  the  said  mining 
elaima  npon  the  terms  and  consideration 
following,  to  wit; 

"Hie  said  party  of  the  second  part  shall 
pay  to  the  party  of  the  flnt  part,  whenever 
he  shall  negotiate,  sell,  or  place  said  minee 
r,  to  any  aeaignee  of  the  said  party  of  the 
*J  second  part,  forty-flve  thousand  dollars 
*  (9U,(X)0},  and  in  addition  thereto ■  ods> 
e^tb  (1)  of  whatever  price  the  eaid  party 
of  the  second  part  may  be  able  to  sell, 
place,  or  negotiate  the  said  mines,  for  a 
consideration  in  excess  of  said  $4C,000; 
that  is  to  say,  the  party  of  the  second  part 
Is  authorized  to  sell  and  negotiate  the  said 
mines  for  any  price  above  the  sum  of  $45,- 
000,  and  may  retain  oat  of  the  said  pnr- 
diase  pries  seven  eighths  (I)  of  said  aell- 
Ing'  price  above  sneh  sum  ot  946,000. 

"The  said  parties  hereto  hereby  mutually 
agree  to  aid  each  other  in  the  negotiation 
and  sale  of  said  mining  claims  to  the  end 
that  the  same  may  be  sold  and  the  consider- 
ation lealizPd  as  quickly  as  possible.  And 
the  said  party  of  the  first  part  hereby  agrees 
to  exeeute  any  deed  or  deeds  or  conveyances 
that  may  t«  hereafter  necessary  to  convey 
a  good  title  to  said  mining  claims.  This 
contract  is  to  take  the  place  of  and 
■npersede  any  and  all  other  contract  or 
eontncts  heretofore  made  by  said  parties 
hereto     with     reference     to     said     mEnittg 

On  November  0,  ISOl,  Bums  deeded  a 
one  fonrth  interest  in  the  miuing  claims  to 
John  A.  Duncan,  and  on  March  9,  1903, 
Bums  and  Duncan  conveyed  the  entire 
jropeity   to   B.   B.   EauSman   aa   trustee. 


On  February  27,  1003,  Thomas  Bums 
executed  and  filed  for  reoord  a  revocation 
of  all  authority  given  by  the  agreement  to 
Taylor,  and  notified  him  by  letter  of  sneh 
revocation.  On  April  0,  1903,  Taylor  filed 
his  bill  of  complaint  in  the  district  court 
for  the  county  of  Cochise,  territory  of  Ari- 
Eona,  against  Bums,  Duncan,  and  Esnff* 
man,  alleging  that  he  was  the  owner  of  the 
mining  claims,  that  defendants  claimed  to 
have  some  interest  in  them,  and  praying  to 
have  Ills  title  thereto  quieted.  The  defend- 
ants answered,  and  also  filed  a  cross  bill, 
alleging  In  substance  that  plaintiS  bad  no 
title  whatever,  and  praying  that  their  tjtle 
be  quieted  as  against  him.  A  trial  in  the 
district  oourt  ranlted  in  a  decree  in  favor 
of  the  defendants,  which  was  affirmed  by 
the  supreme  court  of  the  territory  (76  Fae^ 
623),  and  thereupon  the  ease  was  brought 
here  on  appeal. 

Mr.  Eugene  S.  Ives  for  appellant. 
Mr.  William  Herring;  and  Sarah  Eerrtng 
Soiin,  for  appellees.  . 

'  Mr.  Justice  Brewer  delivered  the  opinion  * 
of  the  court: 

This  caee  turns  upon  the  scope  and  e(-  ^ 
feet  of  the  agreement  ot  March  26,  190L  JJ 
It  is  claimed  by  plaintiff  that  it  is  ft*eon-  • 
veyance,  passing  title;  by  defendants,  that 
it  is  simply  a  power  of  attorney,  subject  to 
revocation.  Its  meaning  is  to  be  de- 
termined by  a  consideration  of  all  its  terms, 
and  not  by  any  particular  phrase.  The  first 
paragraph  recites  a  conaidet&tion,  and 
states  that  for  the  consideration  the  first 
parly  "Bella"  the  claims  to  the  party  of  the 
second  part.  If  this  were  all  It  would  ang> 
gest  a  purpose  to  pass  title,  but  the  para- 
graph closes  with  a  referince  to  further 
stipulations,  Its  language  being  "sells  to 
the  said  party  of  the  second  part  tite  said 
mining  claims  upon  the  terms  and  con- 
sideration following,  to  wit."  The  next 
paragraph  authorizes  the  party  of  the  seo- 
ond  part  to  '%ell  and  negotiato"  the  minea 
for  any  sum  above  $45,000,  and  to  retain 
out  of  this  purchase  price  seven  eighths  of 
the  eicesB  of  «4S,000,  while  in  the  last 
paragraph  the  par^  of  the  first  port 
"agrees  to  execute  any  deed  or  deeds  or  con- 
veyances that  may  be  hereafter  necessary  to 
nvey  a  good  title  to  said  mining  daims." 
Nowhere  in  the  instrument  doss  the  party 
of  the  second  part  assume  any  obligations, 
except  the  general  one  in  the  third  para- 
graph, by  which  both  parties  mutually  agree 
to  aid  each  other  in  the  n^ptiation  and 
sale  of  the  mining  claims.  "Dm  instrument 
does  not  in  terms  grant  or  oonvey.     Tbm 
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ntarart  ftppioaeh  to  «  word  ol  aonvefance  i> 
"Mlla."  Tbii  ii  more  apt  in  dMoribing  th« 
paMing  of  the  title  of  peraonkl  than  of  real 
proper^.  Not  that  tbia  ia  dscfsiTe,  for  not 
infrequently  ft  is  tield  to  m&nllest  an  Intent 
to  eoavej  the  tltlo  to  tbo  property  named, 
whether  real  or  pereonal.  Bat  when  tlie 
purpose  of  ttia  transacUon  U  itated  the 
word  will  ordinarily  hava  no  mora  effect 
upon  the  title  tluui  is  neceisary  to  accom- 
plieh  the  puipOH.  The  purpooe  here  named 
waa  the  giving  of  authoiit?  to  make  a  lale 
to  some  third  party  at  not  leaa  than  a 
named  price,  whioh  price  would  belong  to 
Bums,  less  the  eonuniSHion  on  the  sale. 
For  tills  it  was  not  necessarj  to  pas*  title 
with  the  autiiorlty.  And  it  is  not  ordi- 
B  narily  to  be  expected  tJiat  an  owner  will 
2  part  witb  title  befora  receipt  of  purchoM 
*  price,  er  secority  therefor.*  Appellant  con- 
tends that  by  thi«  instrument  he  became 
owner,  while  Bums  waa  only  an  equitable 
mort^gee.  But  no  time  is  fixed  for  the 
■ale,  and  therefore  no  time  for  the  ma- 
turity of  the  supposed  debt,  nor  is  any  lla- 
bili^  cast  upon  Taylor  for  the  payment  ol 
Bay  porUcn  thereof.  IndMd,  Ita  amount  is 
UDcertsin,  whether  f 45 ,000,  or  946,000  plus 
one  eighth  of  a  price  which  should  or  could 
be  realized  on  a  sale.  If  it  were  true  tiiat 
title  passed,  then  Taylor  oould  immediately 
eonvay  to  a  third  party,  who,  by  payment 
of  $45,000,  would  acquire  the  property. 
W«  need  not  inquira  whether  there  waa  a 
breach  of  contract  for  which  Taylor  oould 
recorer  damages.  The  question  here  is  the 
•ffaet  of  tha  contract  upon  tha  titta.  While 
it  may  be  conceded  that  the  meaning  and 
•eope  of  tha  instrument  ara  not  perteotly 
dear,  yet  it  seema  more  reasonable  to  hold 
that  it  waa  simply  a  grant  of  authority  to 
Taylor  to  "sell  and  negotiate"  Vht  mines, 
and  not  also  a  transfer  to  him  of  the  title 
to  the  property. 

As  aueh  an  instrument  it  was  snhjeet  to 
revocation.  It  waa  not  a  power  of  attorney 
«onpled  with  an  interest.  By  the  pbraae 
"coupled  with  an  interest,"  is  not  meant 
an  iutorest  in  tlie  exerelse  of  the  power,  but 
an  interest  In  the  proper^  on  which  the 
power  is  to  operate.  Hunt  T.  Rousmanler, 
8  Wheat  174,  5  Ii.  ed.  BSD.  Now,  as  wa 
fionatrue  this  contract,  Taylor  waa  to  re- 
ttive,  in  case  be  made  a  sale,  seven  elf^thi 
of  tha  price  in  exows  of  940,000,— tliat  U, 
be  was  to  be  paid  for  making  the  sale.  It 
waa  an  Interest  in  tha  eierdse  of  the  power, 
and  not  an  interest  in  the  property  npon 
which  the  power  was  to  operate. 

Wa  see  no  error  in  the  ruling  of  the 
Supreme  Court  of  the  territory  of  Arliona, 
and  ita  Judgment  ia  affinnad. 


Oar.  Tmi, 

(tOS  U.  S.  127) 

WnjJAU  H.  ANDREWS,  Plff.  in  En, 

EASTERN  OREOON  LAND  COMPANY. 

Ercor  to  itata  cottrt-^cTiew  of  decree  set- 
ting aside  finding  of  facL 

A  judgment  of  the  highest  court  of 
a  state,  wnlcn,  rcTersing  the  uial  court,  up- 
holds as  against  a  pre-emptor  a  patent  from 
the  United  BUtes  under  the  Dalles  military 
wagon  road  grant  made  by  the  act  of  Feb- 
ruary 25,  ISST  (14  Stat,  at  L.  409,  chap.  77). 
resting  its  conclusion  upon  tbe  general 
proposition  that   there  was  no   competent 

S>of  to  impeach  the  records  of  the  Land 
partment  or  to  overthrow  the  presump- 
tion of  validity  which  attends  a  patent  from 
the  United  States,  will  not  be  reversed  upon 
any  presumption  as  to  what  might  have 
been  the  testimony  upon  which  the  trial 
court  made  its  finding  that  the  land  was 
situated  entirely  outside  the  limits  of  the 
grant,  where  such  testimony,  though  taken 

fr^A     winfM.*aJ     Kv     B     vafavaa       .^     nQ^     preSSrVad 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which,  reversing  the  Circuit  Court  of  Sher- 
man County,  in  that  state,  upholds  a 
patent  from  the  United  States  under  the 
Dallas  military  wagon  road  land  grant  as 
against  one  claiming  title  as  a  pra-amptor. 
AlDrmed. 

Bee  auna  OM  below,  tf  Or.  EOS,  77  Pa& 
117. 

Tha  facta  ara  stated  In  Ote  opinion. 

HessTs.  S.  IL  Stockslagar,  James  F. 
Moore,  and  Qaorga  C.  Heard  for  plaintiff  In 


Ibis  case  brings  before  us  a  judgment  of 
the  supreme  court  of  tbe  state  of  Oregon. 
46  Or.  203,  77  Pac  117.  It  Involves  the 
UUa  to  lot  3  and  tbe  east  )  of  tbe  southwest 
i  of  section  7,  township  1  north,  range  17 
east  of  the  Willamette  meridian.  The 
plaintiff  In  error  claims  title  as  a  pre- 
emptor;  the  defendant  in  error  under  a 
patent  from  the  United  States.  The  land 
was  patented  as  a  part  of  the  grant  inade 
by  act  of  Congress,  approved  February  25, 
1807  (14  Stat,  at  L.  40»,  chap.  77),  of 
three  alternate  seoUons  on  each  side  of  tbe 
road,  to  the  Dalles  Military  Wagon  Road 
Company,  a  full  account  of  which  ia  to  ba 
found  la  WUook  t.  Bsatam  Ongon  L*iid 
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-  Go.  170  U.  S.  SI,  44  L.  ed.  888,  SO  Sup.  Ct 
3  Sap.  eSQ.    If  the  patent  waa  valid  tlie  tfUft 

*  to  the  land  was  in  tJie 'defendant,  And  the 
Jadgment  of  the  anpreme  court  of  Oregon 
ma  correct.  There  being  no  conflicting 
land  grant,  the  question  whether  the  land 
was  within  the  territoTial  limita  of  that  ta 
the  road  company  la  apparentlf  one  of  fact 
only,  and  the  deoieion  of  the  Land  Depart- 
ment on  matter*  of  fact  i*  ordinarily 
clnaiTo  in  the  coarta. 

The  difficulty  In  the  caae  arises  from  the 
oondJtlon  of  the  record.  This  ihows  that 
by  the  trial  court  findings  of  fact  and  con- 
elusions  of  law  were  made,  one  of  the  find- 
ings being  that  the  land  is  situated  entire- 
ly outside  the  limits  of  the  grant,  and  more 
than  3  miles  from  the  read  as  actually  lur- 
i«iyed,  platted,  and  couatrueCed  by  the  com- 
pany, and  oertJSed  by  the  goremor  of  the 
■tate  to  the  Land  Department.  No  testi- 
mony is  preserved,  although  it  appears  that 
the  case  was  referred  to  a  referee,  who  took 
•od  reported  the  testimony.  The  aupreme 
oourt  icversed  the  judgment  of  the  trial 
court,  and,  while  making  no  special  find- 
inga,  in  its  opinion  discusses  certain  mat- 
ters of  evidence,  and,  aft«r  stating  that  the 
testimony  tends  to  show  that  the  land  was 
In  fact  within  the  limits  of  the  grant,  rest* 
its  conclnaion  npon  the  general  propositioi 
that  there  ia  no  competent  proof  to  impeach 
the  records  of  the  Land  DepartTneot  or 
overthrow  the  presnmption  of  validity 
which  attends  a  patent  of  the  United  States, 
ne  certificate  of  the  clerk  of  the  Bupreme 
eonrt  states  that  the  tnutsorlpt  is  the  full 
and  complete  record  filed  In  that  court  and 
upon  which  the  appeal  was  heard;  while  the 
certificate  of  the  clerk  of  the  trial  court  to 
Oie  record  sent  to  Qie  supreme  court  la 
that  the  same  is  a  full,  true,  and  correct 
copy  of  tiie  complaint,  amended  answer, 
denmrrer  to  the  amended  answer,  reply, 
findings  of  fact  and  conclusions  of  law, 
■mdertaking  on  appeal,  notice  of  appeal 
filed  in  my  office  in  the  above-entitled  cause, 
and  of  ail  Journal  entries  made  in  said 
cause,  and  of  the  whole  thereof." 

Aom  tUs  la  is  oontended  that  the  m- 

prama  court,  without  any  evidence  before 

c  it,  set  aside  the  findings  of  fact  made  by 

S  the  trial  court.     But  it  ia  the  judgment  of 

*  the  supreme  court^whose  validity  we  are  to 
consider,  and  while  it  made  no  ipeelal  flnd- 
IngB,  its  statement  of  what  was  before  it 
for  consideration  and  its  conclusions  there- 
from are  sufficient  to  sustain  its  judgment- 
True,  the  record  fails  to  show  how  the  facts 
were  brought  to  Its  knowledge,  but  It  is 
the  highest  court  of  the  state,  and  we  may 
not  ignore  its  recital  of  what  It  considered, 
especially  as  It  appears  Uiat  testimony  was 
taken  mA  preaerved.  Bgan  v.  Hart,  18S 
n.  8.  I8S,  41  U  ed.  aSO;  17  Bnp.  Ct.  Rep. 
MKX     And   when    ita    condusioiui    are    in  I 


harmoDy  with  the  general  rule  of  the  ef- 
fect to  be  e^ven  to  d  patent  of  the  United 
States,  we  are  not  justified  in  setting  aside 
the  judgment  upon  any  presumption  of 
what  might  have  been  the  testimony  upon 
which  the  trial  court  made  its  findings. 

The  judgment  of  the  Supreme  Court  of 
the  atate  of  Oregon  is  aCBrmed. 


(20S  U.  8.  lei) 
CHAKLEa  W.  CLARK,  PIH.  in  Err, 

P.  0.  WELia, 

Jadgment-Hnrisdictioa— oaiTice  of  proceM. 
1.  No  valid  judgment  in  parMnim  can 
be  rendered  agauet  a  defendant,  without 
personal  service  upon  him  in  a  court  of  com- 
petent jurisdiction,  or  waiver  of  summons, 
and  voluntary  appearance  therein.* 
Appearance — for  purpose  of  removing  causa 


2.  A  defendant  in  a  suit  in  a  state  court 
does  not,  by  a  special  appearance  for  the 
sole  pmrpoee  of  removing  the  cause  to  a 
Fedenl  circuit  court,  before  service  of  sum- 
cfons,  submit  himself  to  the  jurisdiction  of 
the  state  oourt,  nor,  upon  removal  to  the 
Federal  court,  deprive  himietf  of  tbe  right 
to  object  to  the  manner  of  service  upon 
him  in  that  court-T 

Appearance— effect    of   removing   cause   to 
Federal  court 

S.  The  exercise  of  tbe  right  of  remov- 
ing a  cause  from  a  state  to  a  Federal  dr- 
cult  court  before  service  of  summons  by  a 
defendant  who  appeared  specially  for  that 
sole  purpose  doss  not  amount  to  a  general 
appeaxauce.t 

Writ  and  piocesa— lobatitnted  lervice  in  tha 
Fsdetol  courts. 

4.  Service  bv  publication  In  the  manner 
prescribed  by  tne  state  statutes  for  non- 
reeident  defendants  cannot  be  had  In  the 
Federal  circuit  court  to  which  a  suit  in 
which  an  attachment  has  issued  has  been  re- 
moved from  a  state  court  before  service  of 


Removal  of  causes — enforcing  attachment- 
effect  of  lack  of  service  of  process. 
S.  The  want  of  any  jurisdiction  over  the 
person  of  defendant  in  a  ease  removed  to  a 
Federal  drcuit  court  from  a  atate  court  be* 
fore  service  of  summons,  on  a  apecial  ap- 
pearance by  defendant  for  that  sole  purpose, 
doea  not,  in  visw  of  the  provision  of  the  ro- 
moval  act  of  March  3,  I87S  (IS  Stat,  at  L. 
471,  chap,  137,  U.  S.  Comp.  Stat.  1901,  p. 
511),  1  4,  preserving  the  lien  of  attachments 
in  the  etate  courts,  prevent  tbe  Federal 
court  from  entering  a  judgment  enforceable 
against  the  real  property  of  defendant  which 
had  been  attaclwd  before  the  case  was  re. 
'ed,  whero  the  stato  court  might,  but  for 


Sd.  NoU.— For  oases  In  point,  see  Oeat.  Dl|. 
VOL  SO,  Julsment,  H  B-St 

tsd.  Nets.— For  cases  In  polnL  se*  Csnt,  Dto 
VOL  t,  A "  ~ 
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Submittod  October  18,  1808.    Dedded  No- 
TUDber  19,  U06. 

IK  ERROR  to  the  CSronlt  Comt  of  tbe 
Dnited  States  for  the  District  of  Ifon- 
tau  to  review  a  judgment  igaluit  delsad- 
■at  in  »  cause  vMch  had  been  reraoTed  to 
that  court  before  lerrioe  of  ■nminons  from 
the  Distriet  Court  of  the  First  Jiulicial  Dis- 
trict In  asd  for  Lewis  and  Qaric  Connlf ,  in 
that  state.  Modifled  by  making  the  judg- 
ment collectible  onlj  from  property  wbich 
had  been  attached  in  the  state  court,  and, 
■a  so  modified,  afilnn«d. 

Bee  lame  case  below  on  moUon  to  quash 
•ummone,  13B  Fed.  402. 

The  facts  are  stated  in  the  opinion. 

Hear*.  Walter  M.  BicUord,  Georse  F. 
Shelton,  and  'William  A.  CUrlc,  Jr.,  for 
plaintiff  in  error. 

Hr.  If.  W.  HcConneU  for  defendant  In 


*  *  Ur.  Jostlee  Day  delivend  the  oidnlon  of 
the  court: 

This  case  I*  here  upon  a  quesUon  of  Juris- 
diction of  the  circuit  court,  duly  certified 
under  the  aet  of  March  3,  189i.  U  Btat.  at 
L.  828,  chap.  fil7,  U.  S.  Comp.  Stat.  IBOl, 
pi  488. 

The  action  below  was  eommeneed  bf 
fFells  against  dark,  Septeml>er  20,  1004,  in 
Ae  district  court  of  the  flnt  Judicial  die- 
triet  of  Hontana,  in  and  for  Lewis  and 
Clark  eonnty,  to  recover  on  a  promissory 
A  note  in  the  mm  of  92,600,  with  Interest  and 
H  oDita.    The  summons  in  the  action  was  re- 

*  tumed*6eptember  22,  1004,  with  the  indorse- 
ment by  the  sheriff  that  Clark  could  not  be 
found  in  his  eounty. 

An  attachment  wsa  sued  out  und«r  the 
statutes  of  Montana  (Code  of  Civil  Fro- 
eedure,  {{  890  «t  teg.),  and,  on  September  22, 
1004,  waa  levied  upon  all  the  right,  tttis,  and 
Interest  of  the  defendant  Clark  in  certain 
lots  in  Butte,  Silver  Bow  county,  Montana. 

On  October  18,  1004,  Clark,  appearing  for 
the  purpose  of  obtaining  an  order  of  re- 
moval, and  no  other,  and  redtlng  that  he 
waived  no  right  to  object  to  the  Jurisdiction 
of  the  court  over  his  person  or  property, 
filed  his  petition  In  the  district  court  of 
Lewie  and  Clark  eounty  for  the  removal  of 
the  cause  to  the  circuit  court  of  the  United 
States  for  the  district  of  Montana,  upon  the 
ground  that  he  waa  a  resident  of  San  Mateo, 
California,  and  a  dtlsen  of  that  state,  plain- 
tiff being  a  citisen  of  Montana. 

Upon  bond  filed  sneh  proe«edings  were  liad 


tliat  tlie  cause  was  ordered,  on  October  IS; 
1004,  to  be  removed  to  the  United  State* 
circuit  oourt  for  the  distriot  of  Montana. 

After  the  filing  of  the  record  in  the  United 
States  court  an  affidavit  was  filed  on  No- 
vember 3,  1004,  in  the  offlae  of  tlie  clerk  of 
tlie  United  States  circuit  court  for  an  order 
for  service  by  publication  upon  Clark  aa  a 
nonresident,  absent  from  the  state,  wlio 
could  not  be  found  therein.  An  order  waa 
thereupon  made  by  the  clerk  of  the  United 
States  court  for  servioe  upon  Clark  by  pub- 
lication in  a  newspaper  In  ttis  city  of  Helena, 
Lewis  and  Clark  eounty,  and  tbe  mailing  of 
a  notice  to  San  Mateo,  Oalifomia,  the  al- 
leged place  of  residence  of  Uis  defendant. 
This  metliod  of  procedure  is  in  eonforml^ 
with  the  Code  of  CSvil  Froeednre  of  Mon- 
tana, SI  837,  838.  Publication  was  mad^ 
and  a  copy  of  tlie  snmmons  and  compl^t 
was  served  npon  Clark  at  San  Mateo,  Ckll- 
fomia,  by  the  United  States  marsliai  in  and 
for  the  northern  district  of  California. 
Mont  Code  Qv.  Proo.  If  637,  636.  e 

On  December  8,    100^  Clark,   appearing^ 
solely  for  that*purpose.  Sled  a  motion  to  ■ 
qnash  the  servlco  of  summons  upon  two 
grounds: 

"l.  That  the  siOd  summons  has  never  at 
an  or  la  any  mannT  been  served  upon  the 
defendant  her^  personally  in  tb*  state  and 
district  of  Montana,  nor  lias  the  defendant 
ever  at  any  time  waived  Mrries  of  sanimons 
or  voluntarily  entered  Us  appearanoe  In  thla 
cause. 

"2.  That  the  publication  of  serviee  herein, 
wherein  and  whereby  the  said  summons  baa 
been  published  in  a  newspaper,  does  not  give 
the  court  any  Jurisdiction  over  tlie  said  de- 
fendant, nor  is  such  servioe  by  publica- 
tion permissible  or  in  accordance  with  the 
rules  of  prooedure  in  the  United  State* 
court,  nor  is  the  same  sanctioned  or  author- 
ized by  any  law  of  the  United  States,  and 
the  said  pretended  aervioe  of  summons  by 
publication  is  wholly  and  absolutely  voU 
under  the  laws  of  the  United  States." 

The  eourt  oveiraled  the  motion  and  pro- 
ceeded to  render  a  Judgment  in  psrionaa 
against  Clark  for  the  amount  of  the  note 
and  costs. 

It  is  contended  by  the  ptidntlff  in  error 
that  inaamuch  as  the  removal  was  made  to 
the  Federal  court  before  service  of  a  sum- 
mons upon  the  defendant,  and,  aa  there  waa 
no  personal  service  after  the  removal,  there 
conld  be  no  valid  personal  judgment  in  that 
court  for  want  of  service  upon  the  defend- 
ant. And  It  fa  insiarted  that  t&e  service  by 
publication,  if  proper  in  such  cases,  could 
not  be  made  under  the  state  statute,  but 
under  the  aet  of  Mareh  3,  187S  (IS  Stat,  at 
L.  4T2,  chap.  137,  U.  S.  Comp.  Stat.  IDOl,  p. 
013),  permitling  the  eourt  to  make  an  order 
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tor  ptiblica-tion  upon  nonresident  defendants 
in  aulta  begun  in  the  dnmit  court  of  the 
Uiiit«d  States  to  enforce  any  legal  or  equita- 
fala  lien  upon  a  elalm  to  real  or  personal 
property  within  the  district  where  suit  ia 
brought 

It  must  be  taken  at  the  ontaet  as  settled 
that  no  valid  Judgment  tn  penonam  can  b« 
rendered  against  a  defendant  without  per- 
^  sonal  service  upon  him  in  a  oourt  of  eompe- 
[•  tent  Jurisdiction,  or  waiver  of  summons,  and 
■  Toluntary  appearance  therein.  •  Pennoyer 
Neff.  95  U.  S.  ns.  24  L.  ed.  565  T  Caledonian 
Coal  Co,  V.  Baiter  (New  Mexico  ei  rel.  Cale- 
donian Coal  Co.  T.  Baker)  1S6  U.  S.  432,  444, 
4S  L.  ed.  640,  S45,  2S  Sup.  Ct.  Bep.  375,  and 
eases  cited. 

Nor  did  the  peUtlon  for  removal  In  the 
form  used  in  this  case  have  the  effect  to 
■nbmSt  the  lerson  of  the  defendant  to  the 
Jurisdiction  of  the  state  oourt,  or,  upon 
moval  to  the  Federal  court,  deprive  him  of 
tlw  right  to  object  to  the  manner  of  service 
npon  him  (Goldey  v.  Uonlng  News,  ISA 
U.S.61S,3DL.  ed.  BIT,  IBSnp.  Ct  Rep.SEB), 
and  the  ezerdse  of  the  right  of  removal  did 
not  bave  the  eflect  of  entering  the  general 
ftppeafance  of  the  defendant,  but  a  special 
appearance  only  for  the  purposes  of  removal 
(Wabash  WesterB  R.  Co.  ».  Brow,  164  U.  & 
ZTl-2Te,  41  L  ad.  431-434,  IT  Bup.  Ct.  Bep. 

Bat  we  cannot  agree  with  the  eoatentlon 
ti  counsel  for  plaintiff  In  error,  that,  aa  a 
personal  judgment  can  only  be  rendered 
npon  personal  service,  and  aervlca  by  publi- 
cation under  the  state  statutes  cannot  be 
made  In  the  Federal  court,  and  that  the 
United  States  statute  (act  of  March,  ISTfi, 
18  9Ut.  at  L.  4T2,  chap.  137,  U.  S.  Comp. 
Stat.  1601,  p.  G13)  la  Inapplicable  to  the  case, 
the  effect  of  the  removal  is  to  render  nuga- 
tory the  attachment  proceedings  in  the  state 


recognized  and  declared  in  the  statute  (S  4 
of  the  removal  act,  18  Stat,  at  L.  471,  cbap. 
137,  v.  B.  Comp.  Stat.  1001,  p.  Sll)  provid- 
ing that,  when  any  suit  la  remored  from  a 
state  court  to  the  dreuit  court  of  the  United 
States,  an  attachment  of  the  goods  or  estate 
of  the  defendant,  had  <n  the  suit  in  the  state 
eonrt,  shall  hold  the  goods  or  estate  attached 
to  answer  the  Bnal  judgment  or  decree  in 
the  same  manner  as  by  law  ft  would  have 
been  held  to  answer  the  final  judgment  or 
decree  had  it  been  rendered  by  the  court  In 
which  the  suit  waa  commenced,  and  pre- 
serving the  validity  of  all  bonds  or  security 
given  in  the  state  court. 

The  transfer  of  the  cause  to  the  United 
Btatea  eonrt  gave  the  latter  court  control 
•f  the  eaae  aa  It  waa  when  the  state  court 


was  deprived  of  its  Jurisdiction,  ne  lands 
were  still  held  by  the  attachment  to  anawer 
such  Judgment  aa  might  be  rendered  agidnat 
the  defendant.  gf 

The  defendant  had  a  right  to  remove  to  ^ 
the  Federal  court,*but  it  la  neither  reasona-  ■ 
ble  nor  consonant  with  the  Federal  statute 
preserving  the  lien  of  the  attachment,  that 
the  effect  of  such  removal  shall  simply  be 
to  dismiss  the  action  wherein  the  state  court 
had  acquired  jurisdiction  by  the  lawful  sei- 
zure of  the  defendant's  property  within  the 
■Ut«. 

When  the  jurlfldlctlon  of  the  state  court 
was  terminated  by  the  removal,  that  court 
had  seized  upon  the  attached  property,  with 
the  right  to  hold  It  to  answer  such  judgment 
as  might  be  rendered.  In  the  absence  of  per- 
sonal service  the  state  statute  provided  for 
publication  of  notice  of  the  pendency  of  the 
suit.  If  the  defendant  failed  to  appear  the 
court  might  proceed  to  render  a  Judgment, 
which  would  permit  the  attached  property 
to  be  sold  for  Its  satisfaotion.  To  render 
such  a  judgment  in  the  absence  of  an  ap- 
pearance and  defense  the  stato  court  had 
only  to  rvqulre  the  statutory  notice  to  tha 
defendant,  when  its  proceedings  were  In- 
terrupted by  the  removal  to  the  Federal 
court  on  the  application  of  the  defendant 

The  Federal  court  thus  aoquiivd  Jurfsdio> 
tbn  of  a  cause  of  which  the  defendant  had 
notice,  aa  appears  by  hla  petition  for  re- 
moval and  the  action  of  the  state  court  In- 
Toked  by  him.  The  defendant,  It  Is  true, 
had  not  been  personaDy  served  with  proceea 
or  submitted  his  person  to  ths  Juriadiotioa 
of  either  the  state  or  Federal  court.  But  he 
did  not  attack  the  validity  of  the  attach- 
ment proceedings,  which  appear  to  be  regu- 
lar and  In  conformity  to  the  law  of  the 
state.  There  waa  no  necessity  of  publica- 
tion of  notice  In  the  Federal  court  in  order 
to  warn  the  defendant  of  the  proceeding; 
he  knew  of  it,  and  to  a  qualified  extent  had 
appeared  in  It 

Without  further  notice  to  him,  the  court 
had  Jurisdiction  to  enter  a  judgment  en< 
forcible  against  the  attached  property.  The 
judgment  purported  to  be  rendered  as  upon 
peiaonal  service  and  after  a  finding  by  the 
court  "that  the  so-called  special  appearance 
for  the  removal  hereinbefore  recited  was  an 
absolute  and  unqualified  submiBsIon  to  then 
jurisdiction  of  this  [the  Federal]  court."  h 
*  There  are  expressions  in  the  opinion  of  tbe* 
learned  judge  of  the  eircuit  court  to  the  ef- 
fect that  the  Judgment  rendered  was  in- 
tended to  be  effectual  only  to  subject  the 
attained  property  (136  Fed.  4S2),  and  It 
seems  to  be  In  the  form  used  in  some  Juris- 
dictions, which  recognize  that  the  property 
attached  is  all  that  Is  reached  by  the  judg* 
meat  rendered.    But  the  judgment  fs  abia> 
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InU  npon  Ita  fMS,  Mid  «iiUr*d  ftft«r  a  And- 
Ing  of  full  Jnrisdiction  orer  the  penon  of 
tlie  defendsnt.  It  Ii  in  ancti  form  ••  on  be 
raed  upon  «lHwhera  and  be  pleaded  aa  a 
final  adjudication  of  the  caiue  of  action  set 
forth  is  the  petition,  and  be  executed 
against  other  property  of  the  defendant, 
whereas  the  court  had  only  jurisdiction  to 
render  a  judgment  valid  against  the  prop- 
erty aeized  in  attachment. 

We  hold  that,  to  the  extent  that  It  ren- 
dered a  pereonal  judgment  ebiolute  in 
terms,  the  court  exceeded  it*  Juriadiction  in 
the  eaae,  not  liaring,  by  aerrioe  or  wairer, 
personal  Jurisdiction  ot  the  defendant. 

The  Judgment  to  that  extent  ia  therefore 
modified  and  made  collectible  only  from  the 
attached  property.  So  modified,  the  ]udg< 
ment  is  afOrmed. 


(SO!  U,  8.  IBl)  

NATIONAL  OOUNCIL  OP  THE  JUNIOR 
ORDER  OF  UNITED  AMERICAN  ME- 
CHANICS OP  THE  UNITED  STATES  OP 
1  AMERICA  et  aL,  Plffi.  in  Err., 


STATE  COUNCIL  OP  vntQINIA,  JUNIOR 
ORDER  OF  UNITED  AMERICAN  ME- 
CHANICS OP  THE  STATE  OP  VIR- 
QENIA. 

Conttactt— impaiilaK  ebllgatlon. 

1.  No  contract  obligatlonB  of  a  foreign 
benerolent  society  are  Impaired  br  a  state 
statute  incorporating  a  local  sodsty  with 
tlie  same  name  as  that  of  a  prerioualy  ex- 
isting Toluntarr  state  association  whose 
idkarter  from  the  foreign  corporation  had 
been  withdraw-n, 
exelnslve  right  o 
the  state. 
Constitntioiul  law— doe  proceaa  of  law — ex- 

clndins  forelEn  corporation, 

2.  No  existing  property  rights  are  taken 
without  due  proeeea  of  law  by  a  state  atat- 
nte,  passed  In  the  eierdse  of  ita  powei 
wrer  foreign  corporations,  inoorporaticg  a 
local  benevolent  society  with  the  same 
name  as  that  of  a  voluntary  state  aasocia- 
tion  whose  charter  had  been  withdrawn  by 
the  foreign  corporation  that  issued  it,  and 
conferring  upon  such  society  the  eicluaive 
right  of  granting  aubcharters  in  the  state. 
Constitutional  law— «qual  protection  of  the 

laws^-^xcludins  foreign  corporation. 

3.  The  equal  protection  of  the  laws  Is 
not  denied  by  a  state  statute,  passed  in  the 
exercise  of  ita  power  over  foreign  corpora' 
tions,  incorporating  a  local  benevolent  so- 
ciety with  the  same  name  aj  that  of  a  vol- 
untary state  aaso^atioo  whose  charter  had 
been  withdrawn  by  the  foreign  corporation 
that  Issued  It,  and  conferring  upon  such  ao- 
dety  the  exclusive  right  of  granting  sub- 
ehartera  in  the  atate. 

[No.  Bg.l 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  decree  afOrming,  with  a  slight  modiSca* 
tion,  a  decree  of  the  Chancery  Court  of 
Richmond,  In  that  atate,  enforcing  the  righta 
of  a  local  benevolent  aodety  under  ita 
charter.    AfSrmed. 

See  same  case  below,  104  Va.  1S7,  51  S.  E. 
IK. 

The  facts  are  atated  In  the  opinion. 

Messrs.  C.  T.  Meredith,  Ellis  G.  Elnkead, 
and   Smith  W.  Bennett  for  plaintiffs   in 


Mr.  Justice  Holmes  delivered  the  opinion  > 
of  the  court: 

This  la  a  writ  of  error  to  reverse  a  de- 
cree In  favor  of  the  defendant  in  error, 
the  original  plaintiff,  and  hereinafter 
called  the  plaintiff.  104  Va.  197,  SI  S.  E. 
166.  The  plaintiffs  in  error  will  be  oalled 
tlic  defendants.  The  plaintiff  Is  a  Virginia 
corporation.  The  principal  defendant  ia  a 
Pennsylvania  corporation.  The  other  defend- 
ants an  allied  to  bo  officer*  of  a  voluntary 
asioclation,  calling  itself  by  the  plaintiff's 
name,  and  are  acting  under  a  charter  from 
the  Pennsylvania  corporation.  The  lutter 
was  inoorpoiated  In  1803,  the  articles  of 
aasocdation  reciting  that  the  Bss(,.:iate* 
comprise  the  national  council,  the  supreme 
head  of  the  orier  in  the  United  States 
(where  It  previously  had  existed  as  a  volun- 
tary asBodation).  Its  objects  were  to  pro- 
moto  the  interests  of  Americana  and  shield 
them  from  fordgn  competition,  to  aaaiat 
them  In  obtaining  employment,  to  encourage 
them  in  busiuesa,  to  establish  a  sick  and 
funeral  fund,  and  to  maintain  the  public 
school  system,  prevent  sectarian  Interference 
with  the  same,  and  uphold  the  reading  of  tb« 
Holy  Bible  In  thi-  schools.  As  the  result  of 
internal  diaaensiona  the  Virginia  corporation 
was  chartered  in  lEKK),  with  closely  similar 
objects,  omitting  those  relating  to  the  publlo^ 
schools.  It  seems  to  have  consisted  of  the0 
dominant  portion  of  a  former"  voluntary  • 
state  council  of  the  same  name,  from  whidi 
a  charter  issued  by  the  Pennsylvania  cor- 
poration had  been  withdrawn.  The  act  of 
ineorporation  declared  that  the  new  body 
"ehall  be  the  supreme  head  of  the  Junior 
Order  of  the  United  American  Ueehanics  in 
the  state  of  Virginia,"  and  provides  that  It 
"shall  have  full  and  exclusive  authority  to 
grant  charters  to  subordinate  eoundli, 
Junior  Order  Umted  Amaricaii  Medianfas, 
in  the  stato  of  Virginia,  with  power  to  ro- 
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voke  the  Mime  for  ckuae."  Tbe  plajntiff  &iid 
the  TolnntftTy  organization  of  tbe  defendants 
both  bave  granted  and  intend  to  grant  char- 
ters to  snbordinat«  coundle  in  Virginia,  and 
are  obtaining  memben  and  fees  which  each 
would  obtain  but  for  the  other,  and  are 
holding  themBelves  out  as  the  only  true  and 
lawful  state  council  of  the  Virginia  Junior 
Order  of  United  American  Mechanics. 


relief.  The  plaintiff  obtained  a  decree 
joining  the  defendant  corporation  and  the 
other  defendants  (declared  to  be  shown  by 
their  answers  to  be  its  agents  and  represent' 
atives)  as  officers  of  the  Virginia  Toluntary 
association,  from  continuing  within  the  state 
thu  nse  of  the  plaintiff's  name  or  any  other 
name  likely  to  be  taken  for  It;  from  using 
the  plaintiff's  seal;  from  carrylag  out  under 
such  name  the  objects  for  which  the  plaintiff 
and  the  Virginia  voluntary  aRsoelation 


oi|>suized;  from  granting  chartem  to  sab- 
ordinate  council!  In  the  state  as  the  head  of 
the  order  in  the  state;  from  Interfering  in 
any  way  with  the  pursuit  of  ita  objects  by 
the  plaintiff  within  the  state;  and  from 
designating  their  officers  within  the  state  by 
application*  set  forth  as  used  by  the  plain- 
tiff. On  appeal  the  deo'ee  wa»  afOrmed,  with 
a  modifloatlon,  merely  by  way  of  caution, 
providing  that  nothing  therein  contained 
should,  in  anywise,  Inteif ere  with  any  per- 
sonal or  property  rights  that  might  hare  ao- 
erned  before  the  date  of  the  Virginia  charter. 
The  defendants  had  set  up  In  thdr  answer 
.  and  Insisted  that  the  charter  impaired  the 

*  obligation  of  the  oontraet  existing  between 

*  the  plaiDtiff*and  the  prindpal  defendant, 
contrary  to  article  1,  t  10,  of  the  Constitu- 
tion, and  also  violated  |  1  of  the  14th 
Amandment,  and  they  took  a  writ  of  eira 
from  this  court 

The  bill  and  anewer  state  the  two  aides 
irf  the  difference  which  led  to  the  split,  at 
length.  But  those  details  have  no  bearing 
that  needs  to  be  considered  here.  The  only 
question  before  us  is  the  constitutionality 
of  the  act  of  the  Virginia  legislature  grant- 
ing the  diarter.  The  elements  of  that  ques- 
tion ore  the  appropriation  of  the  name  of 
the  previously  exlatlng  voluntary  society  and 
the  ezeluslve  right  of  granting  subcharters 
In  Virginia  conferred  by  the  words  that  we 
have  quoted.  Whether  the  persons  who  were 
using  that  name  when  they  got  themselves 
incorporated  were  using  it  rightly  or  wrong- 
ly does  not  matter  If  the  legislature  hod  the 
ri^t  to  grant  the  name  to  them  in  either 
cBM.  On  the  other  hand,  we  do  not  consider 
the  question  stated  to  be  disposed  of  by 
the  limitation  put  upon  the  decree  by  the 
mipreme  court  of  appeals.  Unless  the  aav- 
ing  of  perianal  and  property  rights  edstinii ' 


at  the  date  of  the  chariier  be  read  as  a  con- 
struction of  the  charter,  it  does  not  affect 
the  scope  or  validity  of  the  act.  And  If  so 
read,  still  it  cannot  be  taken  to  empty  the 
speriflo  prohibitions  In  tlte  decree  of  all  deA- 
nit«  meaning  and  to  leave  only  an  Indeter- 
minate injunction  to  obey  the  law  at  the  d^ 
fendantt'  perIL  That  injunction  remains 
and  Imports  what  the  wonls  of  the  charter 
import,  that  the  plaintiff  has  been  granted 
certain  deSned  ezelueive  rights  which  the 
conrt  will  enforce. 

The  decree,  however,  goes  beyond  tbe 
rights  which  we  have  mentioned  as  given  by 
the  charter.  In  that  respect  the  diBcmssion 
here  must  be  limited  again.  Whether  the 
plaintiff  Is  using  paraphernalia,  or  a  rituni, 
or  a  seal,  which  it  should  not  be  allowed,  to 
use,  is  not  before  us  here.  The  charter  says 
nothing  about  them,  and  Its  validity  Is  not 
affected  by  any  abuse  of  rights  of  property 
or  of  confidence  which  the  plaintiff  or  its  ,4 
membeiB  may  have  practised.  Thl^  court,  |J 
we'repeat,  cannot  go  beyond  a  decision  upon* 
the  constitutionality  of  the  charter  granted, 
and  we  address  ourselves  to  that. 

The  eontraot  of  which  the  obUgation  is 
alleged  to  have  been  violated  is  a  Rontract 
between  the  plaintiff  and  the  principal  de- 
fendant What  that  contract  Is  supposed 
to  have  been  is  not  stated,  but  manifestly 
there  was  none.  It  would  have  had  to  be  a 
contiaot  not  to  oome  into  existence,  at  least 
with  the  plaintiff's  present  functions  and 
name.  There  have  been  cases  where  admin* 
istration  was  taken  out  on  a  prematurely 
bom  child  and  a  suit  brought  for  causing  It 
to  be  bom,  per  qaod  it  died,  but  they  have 
failed.  Metridt  v.  Northampton,  13S  Mass. 
14,  S2  Am.  Rep.  242.  See  Walker  v.  Great 
Northern  B.  Go.  Tr.  L.  R.  28  Eq,  W.  An 
antenatal  contract  presents  greater  difficul- 
ties still  Even  If  we  should  substitute  an 
allegation  of  a  contract  wlih  the  members 
of  the  plaintiff,  the  contention  would  fall. 
The  contract,  if  any  thero  was,  was  not  tliat 
they  would  not  become  Incorporated,  but 
must  be  supposed  to  be  that  they  would  re- 
tain their  subordination  to  the  national 
council,  or  something  of  that  sort.  It  Is 
going  very  far  to  say  that  they  contracted 
not  to  secede,  but  whether  they  did  so  or 
not.  It  was  a  matter  outside  the  purview  of 
the  charter.  There  was  nothing  in  that  to 
hinder  their  returning  to  th^r  allegiance. 
Whether  any,  and  if  any,  what,  contract  was 
made  (National  Council,  J.  O.  of  U.  A.  M.  v. 
State  Council  J,  0.  of  U.  A.  M.  B4  N.  J.  Eq, 
470, 4T3, 63  Atl.  1082,  66  N.  J.  Eq.  429,  67  At!. 
1132),  and  whether,  if  made,  it  must  not  be 
taken  to  have  been  made  subject  to  tbe 
powers  of  the  state,  with  which  we  are 
about  to  deal,  are  queetlons  which  we  may 
See  Pennsylvania  College  Oasea  (Jaf- 
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fenon  College  t.  WuUngtoii  A,  J.  Collega) 
13  WaU.  ISO,  21S,  20  L.  ed.  fiSO,  654;  Bed* 
ford  T.  Eastern  Bidg.  &.  L.  Aam.  181  U.  S. 
£27,  45  L.  ed.  83i,  21  Sup.  Ct  Bep.  ES7. 

Tbe  most  serious  aspect  of  the  defenie  Is 
presented  b;  tbe  matter  of  the  plaintiff's 
name.    If  the  legislation  of  ■  state  under- 
took to  appropriato  to  tlie  nee  of  its  own 
creature  a  trade  name  of  known  commercial 
Talue,  of  course  the  argument  would  be  yery 
n  strong  that  an  act  of  Incorporation  could 
S  not  interfere  with  existing  property  rights. 
*  And,  no  doubt,*wIthiu  proper  limits,  the  or- 
piment  would  be  as  good  for  a  foreign  oor- 
poratlon  as  for  a  foreign  person.    But  that 
is  not  what  has  been  done  In  this  easa. 

The  name  in  queetion  is  not  the  name  of 
the  principal  defendant,  but  distlnguiahed 
from  that  name  as  state  and  national  eoun- 
dls  no  doubt  generally  are  distinguished  hy 
memben  of  similar  Institutions.  It  la  the 
name  of  a  Toluntar;  aasoeiation  of  which 
the  officers  are  defendants.  But  It  Is  not 
tued  even  by  that  association  In  its  own 
right,  but  only  under  a  charter  from,  and 
In  the  right  of,  the  PennejiTanIa  corpora- 
tion. Furthermore,  the  name  Is  not  asso- 
dated  with  a  product  of  any  kind.  Its  only 
value  to  the  defendants,  in  a  property 
sense.  Is  ai  tending  to  invite  membership  in 
a  club  which  profesees  to  4erive  its  existenoe 
and  its  powers  from  the  Pennsylvania  com- 
pany. It  does  not  seem  likely  that  anyone 
would  Join  the  plaintiff,  and  certainly  no 
member  could  be  retained,  In  ignorance  of 
its  alienation  from  the  national  council.  As 
the  national  council  has  its  branches  else- 
where, and  oa  the  plaintiff  Is,  on  Its  face, 
a  state  organization,  competition  outside  the 
state  appears  improttable.  So  that  the  claim 
of  the  defendants  comes  down  to  a  claim  of 
right  to  compete  within  the  etate,  and  a 
right,  aa  we  hare  said,  of  or  in  behalf  of  the 
PenneylTanIa  corporation,  which  controls  the 
existence  of  fta  subordinate  Virginia  coun- 
dla.  Thus  the  queetlon  oa  to  the  grant  of 
the  name  passes  over  into  the  question  as  to 
the  exclusive  right  of  the  plaintiff  to  issue 
eharten,   which   was   the   other   legislative 

Tbe  Bupreme  court  of  appeals  was  right, 
therefore.  In  treating  the  conetitutlonal 
question  as  depending  on  the  power  of  the 
state  with  regard  to  foreign  oorpoiatlona. 
That  must  decide  the  case.  Now  it  Is  true, 
of  course,  that  an  unconsUtutional  law  no 
more  binds  foreign  corporations  than  it 
binds  others.  CbttoII  v.  Greenwich  Ins.  Co. 
199  V.  B.  401,  409,  00  L.  ed.  246,  249,  26  Sup. 
Ct.  Rep.  06.  And  no  doubt  a  law  specially 
directed  against  a  foreign  corporation  might 
be  tmconstitntional,  for  instance,  as  depriv- 
S  Ing  It  of  its  property  without  due  process 
;■  «f  bv.    Bee  Blake  v.'UcClung,  172  O.  3. 


239,  SeO,  43  L.  ed.  432,  440, 19  Sup.  Ct  Bep. 
I6G.  But  when  the  so-called  property  con- 
eiats  merely  in  the  value  that  there  might 
be  In  extending  its  business  or  membership 
into  a  state,  that  property,  it  hardly  needs 
to  be  said,  depends  upon  the  coneent  of  the 
state  to  let  the  corporation  come  into  tha 
state.  The  state  of  Virginia  had  the  un- 
doubted right  to  exclude  the  Pennsylranla 
corporation  and  to  forbid  Its  constituting 
branches  within  the  Virginia  boundaries.  Aa 
it  bad  that  right  before  the  corporation  got 
In,  so  it  had  the  right  to  turn  It  out  after  It 
got  in.  Security  Mut.  L.  Ins.  Oo.  t,  Prewltt, 
202  U.  S.  246,  50  L.  ed.  1013,  26  Sup.  Ct  Bep. 
619.  It  follows  that  the  state  could  impose 
the  more  limited  restriction  that  simply  for- 
bade the  granting  of  chartera  to  "subordi- 
nate councils.  Junior  Order  United  American 
Mechanics,  in  the  state  of  ViTginia.' 

It  is  argued  that  the  power  of  the  state 
in  thia  case  woe  less  than  it  otherwise  might 
have  been,  because  it  did  not  tnm  the  Penn- 
sylvania corporation  out  The  supreme 
court  of  appeals  says  that  the  plaintiff*! 
charter  leaves  the  whole  order  of  things  as 
it  existed  unaffected  except  by  the  exclusive 
right  of  the  plaintiff  to  issue  subordinate 
ehartsra.  It  Is  said  that  the  general 
statutes  recognized  the  defendant  and  au- 
thoriied  such  associations  to  continue  within 
the  state.  A  subordinate  coundl  of  tha  or- 
der had  been  granted  a  special  ehartw, 
which  is  not  revoked.  The  conclusion  Is 
drawn  that  the  restriotions  upon  the  de- 
fendant which  flow  from  the  charter  to  the 
plaintiff  amount  to  a  denial  of  the  equal 
protection  of  the  laws  of  Virginia  to  a  per- 
son within  Its  jurisdiction.  But  the  power 
of  the  state  as  to  foreign  corporations  does 
not  depend  upon  their  being  outside  of  Its 
jurisdiotjon.  Those  within  the  Jurisdii:tion, 
in  such  sense  as  they  ever  can  be  said  b> 
he  within  it,  do  not  acqmre  a  right  not  to 
be  turned  out  except  by  general  laws.  A 
single  foreign  corporation,  especially  one 
unique  In  character,  like  the  national  coun- 
cil, might  be  expelled  by  a  spedal  act  It 
equally  could  be  restricted  In  the  more  llm* 
ited  way.  . 

There  were  many  difficult  questions  pre- « 
sented  to  the  state'court  which  cannot  be  ■ 
reviewed  here.    As  to  the  constitutionality 
of  the  plaintiff's  charter,  we  are  of  opinion 
that  the  court  was  right 

Decree  affirmed. 


HDWABD    IfEATE,    Assessor    of    I^erea 
County,  Washington. 


„Coogle 


GOUDY  V.  UBATH. 


which  nuupta  nieh  Und  from  lary,  ule,  or 
forleituja  until  the  *tat«  lagiaUtura  ahaU, 
with  the  ooiiMDt  of  Congrcsa,  mnore  the  re- 
itrictioii,  c&n  no  longer  escape  taxation  after 
the  Indian  patentee  has  become  a  citizen 
ODder  the  act  of  February  8,  1887  (24  Stat, 
at  L.  3SB,  chap.  116),  wliich,  in  addition  to 
the  grant  of  oitlsenihip,  providM  that  '^- 
dians  to  whom  allotmenta  have  been  made 
•hall  have  the  benefit  of,  and  be  tukject  to, 
the  laws,  both  dvil  and  criminal,  of  th( 
■tdte  or  territory  in  which  they  may  tS' 
■ide,"  and  the  tai  year*  during  which  Con' 
«reM,  by  the  act  of  March  3,  1803  (27  Stat, 
at  L.  fllE,  633,  chap.  £06),  postponed  the 
operation  of  the  proTiaJon  of  Wash.  Lawb 
1889,  ISM,  p.  496,  granting  the  power  of 
alienation  "in  like  manner  and  with  likl 
effect  a*  any  other  penon  may  do  under 
the  laws  of  the  United  States  and  of  this 
■tat^"  and  removing  all  reatrioUoiu  in  ref ' 
•ranca  thereto,  have  expired. 

INo.  63.] 


IN  IStROR  to  the  Supreme  Court  of  the 
Sl»te  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  Fierce  C!ouaty,  In  that  state, 
danying  the  claim  of  as  Indian  allottee  to 
•zemption  from  taxation.    Affirmed. 

See  same  cue  below,  88  Wash.  126,  80 
Fae.  295. 

Statement  by  Mr.  Justice  Brewer: 
This  cnae  Ii  before  ua  on  error  to  the  (n- 
preme  court  of  Washington.  38  Wash.  126, 
80  Pac.  205.  It  was  submitted  to  the  state 
ooorts  on  an  agreed  statement  of  (acts,  and 
Involves  the  question  of  the  liability  of  the 
land  of  the  plaintiff,  now  plaintiff  In  error, 
to  taxation  for  the  year  1904.  He  is  a  Pu- 
fallup  Indian,  and  claims  exemption  uader 
and  by  virtue  of  tlie  treaty  of  December  26, 
1864.  10  SUt.  at  L.  1132.  That  treaty  pro- 
vided for  an  allotment  of  land  in  severalty 
to  iDch  members  of  the  tiibe  as  were  nlll- 
fng  to  avail  tbemselvea  of  the  privilege,  on 
^  the  came  terms,  and  subject  to  the  aame 

5  regulations,  as  WAre  named  in  the  treaty 
with  the  Omahaa.  *The  latter  treaty,  Mari^ 
16,  1854  (10  SUt.  at  L.  1013),  authorized 
tlw  Pieudent  to  liaue  a  patent  for  any  al- 
lotted land,  "con^tioned  that  the  tract  shall 
not  be  aliened  or  leased  for  alonger  term  than 
two  years;  and  shall  be  exempt  from  levy, 
•ale,  or  forfeiture,  which  conditions  shall 
continue  in  force  until  a  st*te  constitution, 
embracing  such  lands  within  its  boundaries, 
shall  have  been  formed,  and  the  legislnture 
•(  the  state  shall  remove  the  restrictions. 
...  No  state  legislature  shall  remove 
the  restrietlona  herein  provided  for  without 
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the  consent  of  Congress."  Under  this  treaty, 
on  January  30,  1936,  a  patent  to  the  plain- 
tiff was  issued.  One  of  the  facts  agreed 
upon  is  the  following  i 

"^hat  since  the  issnance  of  said  patent, 
and  by  an  act  of  Congress  passed  and  ap- 
proved on  the  8th  day  of  February,  1887, 
plafnUft  became  and  now  is  a  citizen  of  the 
United  States,  and  entitled  to  all  the  rights, 
privilege,  and  immunities  of  such  citizens. 
Said  act  is  found  In  the  United  States  SUt- 
utes  at  Larg^  voL  24,  chapter  119,  at  page 
388.- 

In  1880,  Washington  was  admitted  as  » 
state.    Its  first  legislature  enacted: 

"Section  1.  That  the  said  Indians  who 
now  hold,  or  wlio  may  hereafter  hold,  any 
of  the  lands  of  any  reservation,  in  severalty, 
located  In  this  state,  by  virtue  of  treaties 
made  between  them  and  the  United  States, 
•hall  have  power  to  lease,  encumber,  grant, 
and  alien  the  same  In  like  manner  and  with 
like  effect  as  any  other  person  may  do  un- 
der the  laws  of  the  United  States  and  of 
this  state,  and  all  restrictions  in  reference 
thereto  are  hereby  removed,"  Laws  1880, 
1890,  p.  400. 

In  18B3,  Congress  passed  an  act  (27  Stat, 
at  L.  012,  633,  chap,  200)  autnoiizing  the 
appointment  of  a  commission  with  power  to 
■upei^ntend  the  sale  of  the  allotted  lands, 
with  this  proviso: 

"That  the  Indian  allottees  shall  not  have 
power  of  alienation  of  the  allotted  lands 
not  selected  for  sale  by  said  commission  for 
a  period  of  ten  yearv  from  the  date  of  tbo 
passage  of  this  act."  » 

Construing  these  several  acts,  the  Secre-  J 
tary  of  the  Interior,»on  February  14,  1903,  • 
wrote  to  the   ComniVasioner  of  Indian   Af- 
fairs, summing  up  Us  condusioiis  In  these 

am  of  the  opinion  that  the  require- 
ments of  the  treaties  with  respect  to  these 
lands  have  been  fully  met,  and  that  the  pro- 
vlaions  of  the  act  of  the  legislature  of  the 
atate  of  Waablngton  of  March  22,  18B0,  and 
the  In^an  appropriation  act  of  March  3, 
IBB3,  referred  to  above,  together  operate  to 
remove  all  restrictions  upon  the  alienation 
or  sale  thereof  by  the  allottees.  I  have 
therefore  to  direct  that  the  Puyallup  eom- 
miaBioncr  be  instructed  to  continue  the  ■•• 
lection  and  appraisement  of  such  portions 
of  the  Puyallup  allotted  lands,  but  only 
leith  the  conatnt  of  th«  Indiana,  a^  provided 
in  the  act  of  March  3,  1893,  until  the  ex> 
ptiation  of  the  ten-year  period  mentioned, 
to  wit,  March  3,  1003,  after  which  data.  In 
my  judgment,  the  Puyallup  Indian  allottees 
will  "have  power  to  lease,  encumber,  grant, 
and  alien  tlie  same  in  likf  manner  and  like 
elTeot  M  any  other  person  may  do  under 
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tlie  laws  of  tlie  United  States,  and  of  tlie 
■tat«  of  Washington. 

"Vou  ore  further  directed  to  InBtruet  the 
contniaBioner  to  take  the  necessary  stepa  to 
complete  and  close  up  the  business  of  his 
office  ae  soon  aa  practicable  after  Uarch  3, 

Mr.  Waltei  Christian  for  plaintiff  in  er- 


Mr.  Justice  Brevei  delivered  the  opinion 
of  the  comt: 

In  the  brief  filed  hj  the  plaintiff  in  error 
no  question  is  made  of  his  right  to  sell  and 
convey  the  land.  The  supreme  court  of  the 
state,  in.  its  opinion,  sajs:  "It  is  oonceded 
that  the  Indians  may  nav  sell  their  lauds 
Tolnntarilj  and  convey  a  title  in  fee,  and 
that  thereupon  the  luids  so  sold  are  sub- 
ject to  taxation  in  the  hands  of  parties  not 
Indians."  [38  Wash.  129,  80  Pat  296.]  But 
$  the  contention  is  that  although  he  has  the 
■  power  of  voluntary  sale*  and  conveyance, 
yet,  uutil  he  has  exerdaed  that  power,  the 
land  is  not  subject  to  taxation  or  forced 
sale.  His  argument  rests  mainly  upon  the 
contention  that  there  is  no  express  repeal 
of  the  exemption  provided  in  the  original 
treaty,  "from  levy,  sale,  or  forfeiture." 
That  Congress  may  grant  the  power  of  vol- 
untary sale  while  withholding  the  land  from 
taxation  or  forced  alienation  may  be  eon- 
ceded.  For  Illustration,  see  treaty  of  Jann- 
ary  31,  18fi5,  with  the  Wyandotte  (10  Stat. 
at  L.  116B,  1161).  But  while  Congress  may 
make  such  provision,  its  intent  to  do  so 
■honid  be  clearly  manifested,  for  the  pur- 
pose of  the  restriction  upon  voluntary  alien- 
ation is  protection  of  the  Indian  from  the 
ounning  and  rapacity  of  Us  white  ndgh- 
bors,  and  it  would  seem  strange  to  withdraw 
this  protection  and  permit  the  Indian  to 
dispose  of  his  lands  as  he  pleases,  while  at 
the  same  time  releasing  it  from  taxation,— 
in  other  words,  that  the  officers  of  a  state 
enforcing  its  laws  cannot  be  trusted  to  do 
justice,  although  each  and  every  individual 
acting  for  himself  may  be  so  trusted. 

But  further,  by  the  act  of  February 
1B87,  plaintiff  became  and  is  a  citiEen  of  the 
United  States.  That  act.  In  addition  to  the 
grant  of  citizenship,  provided  that  Indians 
to  whom  allotments  have  been  made  shall 
have  the  benefit  of  and  be  subject  to  the 
tows,  both  dvil  and  criminal,  of  the  state 
or  territory  in  which  they  may  reside.'  Re 
Heff,  1«  U.  8.  488,  49  L.  ed.  848,  25  Sup.  a. 
Sep.  506. 

Among  the  laws  to  which  the  plaintiff  ax 
a  dtisen  became  subject  were  those  In  re- 
spect to  taxation.    His  property,  unless  ex- 


empt, became  subject  to  taxation  in  tha 
same  manner  as  property  belonging  to  other 
citizens,  and  the  rule  of  exemption  for  him 
must  be  the  same  as  for  other  citisens, — 
that  is,  that  no  exemption  exists  by  impli- 
cation, but  must  be  clearly  manifested.  No 
exemption  is  clearly  shown  by  the  legisla- 
tion in  respect  to  these  Indian  lands.  Tbs 
riginal  treaty  provided  that  they  should  Iw 
cempt  from  levy,  sale,  or  forfeiture  unUl 
the  legislature  of  the  state  should,  with  the  e 
consent  of  Congress,  remote  the  restriction,  h 
This,  of  oourse.'ineant  involuntary  as  well* 
voluntary  allenatlOD.  When  the  state 
9  admitted  and  its  constitution  formed, 
(ts  legislature  granted  the  power  of  aliena- 
tion "in  like  manner  and  with  like  effect  as 
any  other  person  may  do  under  the  laws  of 
the  United  States  and  of  this  state,  and  all 
restrictions  in  reference  thereto  are  hereby 
removed."  What  restrictions  t  Eridently 
those  upon  alienation.  The  Indian  may  not 
only  voluntarily  convey  his  land  (authority 
to  do  that  is  provided  by  the  use  of  the 
word  "giant"),  but  he  may  also  permit  its 
alienation  by  any  action  or  omission  which, 
in  due  course  of  law,  results  in  forced  sale. 
Congress  postponed  the  operation  of  this 
statute  for  ten  years.  When  the  ten  yean 
expired  (and  they  had  expired  before  tUs 
tax  was  attempted  to  be  levied)  all  restric- 
tion upon  alienation  ocased.  It  requires  a 
technical  and  narrow  construction  to  hold 
that  involuntary  alienation  continues  to  be 
forbidden  while  the  power  of  voluntary 
alienation  is  granted;  and  it  is  disregarding 
the  act  of  Congress  to  hold  that  the  Indian 
having  property  is  not  subject  to  taxation 
when  he  is  subject  to  all  the  laws,  dvil  and 
criminal,  of  the  state. 

We  see  no  error  in  the  ruling  of  the  Su- 
preme Court  of  the  state  of  Washington, 
and  its  judgment  !•  affirmed. 

(»!  U.  B.  »1) 

UABTIN  OONBOY,  as  Trustee  In  Bauk- 
niptcy  of  the  Phillip  Semmer  Glass  Com- 
pany, limited,  BanKrupt,  Appt., 


j.ppeal— from  dreidt  covt  of  i 
bankniptcy  case. 

1.  The  allowance  of  an  appeal  from  * 
droult  court  of  appeals  in  a  bankruptcy  case 
on  certificate  of  a  justice  of  the  Supreme 
Court  cannot  operate  as  an  adjudication 
that  su<^  appeal  is  taken  within  the  thirty 
days  allowed  by  general  order  In  bank- 
ruptcy No.  88. 

Appeal— from  order  denying  rehearing. 

2.  No  appeal  lies  from  an  order  denying 
a  petition  for  rehearing.* 


HOlnU  IH  C 
I  m  TO. 
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L  camt  of  sppeala-^ 


AppMl— from  die 
banknptcr  cue. 

S.  ThB  thirty  day»'  HmlUtion  pre- 
■erfb«d  b7  general  ord«r  in  bankruptcy  No. 
M  for  taking  an  appeal  from  a  final  order 
erf  a  circuit  oourt  of  appeal*  in  a  bank- 
rnptej  casa  cannot  be  extended  by  filing  a 

Ctitlon  for  rehearing  after  tha  thirty  daya 
*e  expired,  althon^  there  may  be  but  one 
term  of  that  court,  Mid,  by  ite  rulea  of  prac- 
tice, petitions  for  rehearins  may  be  pre- 
tented  at  any  time  during  tne  term. 

[No.  B4.] 


APPEAL  from  the  United  Btatea  Onmlt 
Oonrt  of  Appeala  for  the  Beoond  Cir- 
enit  to  rerlew  an  order  affirming  an  order 
of  the  Diatriot  Cotut  for  the  Southern  Dia- 
triot  of  New  York,  whidi  had  affirmed  an 
ord^  of  a  referee  in  bankraptey,  allowing 
a  claim  agalnat  the  bankrupt's  estate.  Dia- 
miiaed  be^nae  not  tftken  in  tine. 

Sea  aame  oue  bekiw,  67  G  C.  A.  SSI,  13S 
red.  77. 
The  facta  are  stated  in  the  opinion. 
Mr.  Martin  Conboy  for  appellant. 
H     Mr.  Wiltiam  Q,  Wilaon  for  appellM. 

•^   *Mr.    Cliief   Jnstiee  Fatter   delivered   the 

„  ^tinlon  of  the  oourti 

^     Thia  ia  an  appea'  from  a  final  order  of 

•  the  drmlt  court  of'appeala  for  ttie  second 
dronit  afflnning  an  order  of  the  diatriot 
oourt  of  the  United  Statea  for  the  aouth- 
ani  district  of  New  York,  filed  Jane  7,  10M, 
affirming  an  order  of  a  referee  in  bank- 
iip^i  "^  ^t"  iiULtter  of  Fhillip  Semmer 
Glaaa  Company,  Limited,  Bankrupt,"  dated 
Hay  7, 1904,  allowing  the  claim  (rf  the  First 
National  Bank  of  Jersey  City  against  the 
bankmpt'a  eatat*. 

The  final  order  of  the  drouit  court  of  ap- 
peala  was  entered  January  23,  I90B.  The 
trnatee  petitioned  that  court,  April  2S,  to 
recall  its  mandate  and  vacate  the  order 
therefor,  and  the  application  was  denied. 
On  May  B  a  petition  for  rehearing  was  filed, 
which  was  denied  Uay  IT,  and  an  order  to 
that  effect  entered  May  24.  A  petition, 
dated  the  aame  day,  waa  thereupon  pre- 
sented to  a  justice  of  tUs  oourt,  praying  an 
appeal  "^rom  the  whole  of  the  said  order 
of  affirmance  of  the  drcuit  court  of  appeals 
for  the  second  circuit,  dated  tlie  23d  day 
of  January,  1EK)5,  and  from  tlie  whole  of  the 
■aid  order  of  the  circuit  court  of  appeals 
for  the  second  drcuit,  dated  the  ^th  day 
of  April,  1905,  denying  the  motion  of  your 
petitioner  to  recall  the  mandate  of  said 
court  and  cancel  the  order  for  same,  and 
from  tba  whole  of  the  said  order  of  the  drcuit 
court  of  appeals  for  the  second  drcuit,  dated 


the  S4th  day  of  Hay,  190S,  denying  the  pe- 
tition of  the  said  trustee  for  a  rehearing;" 
and  for  the  reversal  of  "said  orders  and  de- 
crees, et&,  and  every  part  thereof." 

Appeal  waa  allowed  and  certificate  granted 
under  |  26b,  par.  2,  of  the  bankruptcy  act 
[30  SUt.  at  L.  653,  chap.  S41,  U.  8.  Comp. 
SUt  1901,  p.  3432],  May  27,  1905.  There- 
after and  on  June  14,  1906,  findinga  of  fact 
and  eonduslona  of  law  were  filed  by  the 
cirouit  court  of  appeals,  "nwno  pro  luno.aa 
though  the  same  were  made  and  filed  at  the 
time  of  entry  of  the  judgment  of  thia  court 
on  the  Z3d  day  of  January,  1006." 

The  following  provisiona  of  the  bank- 
ruptcy act  are  ap^cable:  « 

"Sec.  25b.  Fronv  any  final  decision  of  an 
oourt  of  appeals, 'allowing  or  rejecting  a* 
claim  under  this  act,  an  appeal  may  be  had 
under  such  rules  and  within  such  time  as 
may  be  prescribed  by  the  Spreme  Court  of 
the  United  States  in  the  following  cases  and 
no  other: 

"2.  Where  some  justice  of  the  Supreme 
Court  of  the  United  States  shall  certify 
that.  In  hie  opinion,  the  determination  of 
the  question  or  questions  involved  In  the 
allowance  or  rejection  of  such  claim  ia  es- 
sential to  a  uniform  construction  of  this 
act  throughout  the  United  States." 

Paragraphs  8  and  S  of  general  orders  in 
bankruptcy,  86,  read: 

"2.  Appeals  under  the  act  to  the  Supreme 
Court  of  the  United  Statea  from  a  drcuit 
court  of  appeals,  or  from  the  supreme  court 
of  a  territory,  or  from  the  supreme  coort  of 
the  District  of  Columbia,  or  from  any  court 
of  bankruptcy  whatever,  shall  bs  taken 
within  thirty  days  after  the  judgment  or 
decree,  and  shall  be  allowed  by  a  judge  of 
the  court  appealed  from,  or  by  a  justice  of 
the  Supreme  Court  of  the  United  Btatea. 

"3.  In  every  case  In  which  either  party 
Is  entitled  by  the  act  to  take  an  appeal  to 
the  Supreme  Court  of  the  United  States, 
the  court  from  which  the  appeal  lies  ahall, 
at  or  before  the  time  of  entering  its  judg- 
ment or  decree,  make  and  file  a  finding  of 
the  facta,  and  Ita  eonduslona  of  law  thcreoa, 
stated  separately;  and  the  record  transmit- 
ted to  the  Supreme  Court  of  the  United 
States  on  such  an  appeal  Bhall  consist  only 
of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclueiona  of 
law." 

The  law  provides  that  appeals  shall  be 
taken  "within  such  time  as  may  be  pre- 
scribed by  the  Supreme  Court  of  the  United 
States,"  and  by  general  order  36  this  court 
prescribed  the  time  and  limited  it  to  thirty 
days,  in  harmony  with  the  policy  of  the 
bankruptcy  act,  requiring  prompt  aof^on  and 
the  avoidajioe  of  delay. 
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2     The  limitation  Iiu  the  ume  effect  u  If 

■  written  in  the>Bt4tute,  and  the  allowance 

of  an  appeal  on  certificate  cannot  operate 

aa  an  adjudication  that  It  U  taken  In  time. 

The  present  appeal  wba  allowed  four 
monthi  "after  the  judgment  or  decree"  ap- 
pealed from  and  three  months  after  the  time 
to  appeal  had  expired. 

But  it  is  said  that  the  limitation  should 
be  referred  to  the  date  of  the  order  deny- 
ing the  petition  for  rehearing,  and  the  trua- 
tee  prajed  an  appeal  from  that  order  aa 
well  as  from  the  judgment  of  January  23. 

No  appeal  lies  from  ordsn  denjing  peti- 
tions for  rehearing,  which  are  addressed  to 
the  discretion  of  the  court  and  designed  to 
afford  It  an  opportunity  to  ooixeet  it*  own 
errors.  Brockett  v.  Brockett,  2  How.  238, 
11  L.  ed.  2B1 ;  Wylte  t.  Coie,  14  How.  1,  14 
L.  ed.  301.  Appellant  might  have  made  his 
applieation  for  rehearing  and  had  it  deter- 
mined within  the  thirty  day*,  and  *ti11  have 
had  time  to  take  his  appeal.  But  he  let  the 
thirty  days  expire,  as  It  did  Fehruory  22, 
I90S,  and  did  not  file  his  petition  until  May 
6,  1905.  The  right  of  appeal  had  then  been 
lost  and  appellant  could  not  relnTeat  him- 
•elf  with  that  right  by  flUng  «  petltim  (or 
rehearing. 


The  oases  dted  for  appellant.  In  wUch  It 
was  held  that  an  application  for  a  rehearing 
made  before  the  time  for  appeal  had  ex- 
pired, suspended  the  running  of  the  period 
for  taking  an  appeal,  are  not  applicable 
when  that  period  had  already  expired. 
"When  the  time  for  taking  an  appeal  haa 
expired,  It  cannot  be  arrested  or  called  back 
by  a  simple  order  of  court.  If  it  could  be, 
the  law  whdoti  UmiU  the  time  within  whldi 
an  appeal  can  be  taken  would  be  a  dead 
letter."  Credit  Co.  t.  Aricansas  C  R.  Co. 
128  U.  S.  268,  261,  32  L.  ed.  448,  44B,  B  Sap. 
Ct.  Rep.  107,  108. 

In  the  drcumataneea,  the  suggestion  that 
there  is  but  one  term  of  the  droult  oouit 
of  appeals  for  the  second  dreolt,  and  that, 
by  the  rules  of  practice  of  that  court,  peti- 
tions for  rehearing  may  be  presented  at  any 
time  during  the  term,  and  therefon  that 
thie  petition  operated  to  enlarge  the  limita- 
tion  of   the    bankrupb^   act.   Is   withonta 

*  The  petition  was  denied.  Whether  It  eonld* 
Lave  been  granted  In  view  of  the  terms  and 
spirit  of  the  bankruptcy  aet,  or  the  effaet, 
If  It  had  beMi,  wa  m  not  sUad  ufom  t* 

Appeal  ills  III  iMifl 
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JOHN  C.  QATIL 


I  cOTpui  cue. 
.  detwrnination  1 , 
•f  tlia  tenitory  of  Ariion*  fn 

Ceaae  m  to  which  cOBtodlan  ■  child  of 
der  ycKn  ■hftll  be  committed  to  b  not 
appealible  to  the  Supreme  Court  of  the 
thited  SUtei  under  U.  B.  B«t.  Stmt.  |  IMS, 
••  ■  c«ae  "^tToMng  the  question  of  penon- 
el    freedom"    wltUn   the    meaning  of   thkt 
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APPEAL  from  the  Supreme  Oonrt  of  the 
Territorr  of  ArizoBft  to  rerlew  ■  Judg- 
ment on  a  writ  of  hmbefti  eorpue,  awcrding 
the  cue  And  cnetodj  of  en  faifejit  to  tlie  re- 
^MHident.    Sumleeed  for  want  of  Jarbdlo- 
tfan. 
Bee  une  oeae  below  (Arli.)  7B  Pee.  SSI. 
The  feeta  are  etated  In  the  opinion. 
Mtmn.  D.  CaAy  Herricl^  Charlea  E.  Iffl- 
ler,  and  TOIIlBm  0.  TmH  (or  i^pellant 
UeesTB.  Waltei  Bennett  and  A.  A.  Hodl- 
M  t  SL  Jr.,  tor  ^pellae. 

*  Ur.  Juetioe  Day  dallTered  the  opinion  of 
the  oonrt: 

The  Boit  below  was  begun  by  a  petition 
for  a  writ  of  habeas  corpus,  by  the  New 

«  York  Fonndllng  Hoepltal,  a  corporation  of 

*J  the   etatc    of   New   York,   egelmt  John    C. 

■  GattI,  to  commaad'sald  Gatti  to  produce  the 
body  of  one  William  Norton,  an  infant,  and 
to  ehow  by  what  right  he  held  such  infant 
under  his  custody  and  control. 

Hie  petitioner  set  out  in  sutietanee  that, 
by  its  charter,  granted  by  the  l^slatnra  of 
New  York,  it  was  authorised  to  receire  and 
keep  nudar  its  dtaige,  custody,  and  control 
ehildren  of  the  age  of  two  years  or  nnder, 
found  in  the  city  of  New  York,  abandoned 
or  deserted,  and  left  in  the  crib  or  other 
receptacle  of  petitioner  for  foundlings,  and 
to  keep  ench  children  during  Infancy;  that 
the  child  William  Norton  had  come  to  it 
as  a  foundling  within  the  terme  of  Its  diar- 
ter;  that  the  petitioner,  on  the  4th  of  Octo- 
ber, leoi,  to  October  2,  IBM,  had  the  care, 
charge,  custody,  and  management  of  said 
child;  that  on  or  about  the  1st  of  October, 
1004,  petitioner  placed  the  child  in  the  home 
of  a  certain  peraon  in  the  town  of  Clifton, 
county  of  Graham,  territory  of  Arlsona,  to 
be  held  and  eared  for  by  the  lald  person  in 
wld  home  temporarily,  and  at  all  timea  sub- 


ject to  the  superrislon  of  the  petitioner  and 
Its  ofScers  and  agents;  that  at  such  time 
the  petitioner  had  officers  and  agents  of 
trained  eiqaerienee  at  the  town  of  Ollftout 
with  tnetrnsUons  to  euperrbe  said  ehlld  and 
the  ear*  and  muugeuMnt  of  it  while  tem- 
porarily In  the  eha^  and  care  of  the  said 
person  as  aforesaid;  that  at  aD  times  the 
petitioner  had  the  r^ht  at  wID  to  withdraw 
the  ahUd  from  the  eai«  and  oharge  of  the 
said  person,  and  retain  the  enstody  thereof, 
end  continue  to  keep  the  said  child  in  pur- 
suance of  law  nnder  Its  csre,  duugt^  custo- 
dy, and  management  dnrfng  the  «ain  of  ita 
tnfaney,  as  aforesaid. 

Upon  information  and  belief  It  diargsa 
that  thereafter,  and  on  or  about  the  Zd  day 
of  October,  1904,  one  John  OL  Gatti,  reald- 
ing  at  the  said  town  ot  CUfton,  his  serranta 
and  employeae,  vnlawfully  and  wlUi  fona 
and  Tiolenee  entered  into  the  house  of  the 
said  person,  «her<^  at  the  time  of  sUd  un- 
lawful entrane«,  the  said  child,  ^TOUam  Nor- 
ton, was,  having  been  placed  there  as  afore- 
said and  forcibly,  unlawfully  and  without  ^ 
ri^t,  took  possession  of  siUd  ^lUam  Nor-  S 
ton,  and  remored  him  hence  to  the  custody  * 
of  the  said  John  QattL  That  the  said  child 
haa  erer  since  said  day  been  In  the  enatody 
and  under  the  control  of  the  said  GattI,  and 
that  the  aald  child  U  now  restrained  of  ito 
liberty  by  the  aald  Qatti,  without  the  con- 
sent or  license  of  the  petitioner,  and  against 
its  desire,  Intention,  and  protest,  and  In 
violation  of  tta  righta  under  the  laws  of  tba 
sUte  of  New  York,  of  the  United  SUtee, 
and  of  the  territory. 

The  respondent  made  return  and  claimed 
to  be  entitled  to  the  enstody  of  the  child 
named  In  the  petftloa  as  the  legally  ap- 
pointed guardian,  duly  qualified  ae  such  un- 
der letters  of  guardianship  issued  by  the 
probate  court  of  Graham  county,  Ariiona. 
And  further  set  forth  In  the  return  that  the 
child  in  question  Is  a  white,  Caucasian  child) 
that  the  peUtloner,  on  or  about  the  let  day 
of  October,  KKH,  brought  the  aald  child  to 
the  territory  of  Arieoua,  and  abandoned  him 
to  the  keeping  of  a  Mexican  bdlan,  whose 
name  is  unknown  to  the  respondent,  but  one 
flnsjidally  nnable  to  properly  clothe,  shelter, 
maintain,  and  educate  said  child,  and,  by 
reason  of  his  raoS)  mode  of  living,  habits, 
and  education,  unfit  to  hare  the  custody, 
care,  and  education  of  the  child;  that  said 
person,  to  whom  petitioner  is  alleged  to 
have  abandoned  aald  child,  rolontarily  sur- 
rendered it  to  certain  persons,  who  there- 
upon placed  It  In  the  care,  custody,  and  con- 
trol of  respondent,  who  is  a  fit  person  for 
that  purpose,  and  it  will  be  to  the  best  In- 
terest of  the  child  that  he  be  permitted  to 
remain  with  the  respondent,  whoae  pnipost 


a  point,  see  v«L  U,  Cent  Die  Oourt^  |  UM. 
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Mid  intcmtloii  It  li  to  rear,  m«fiit«In,  mIu- 
Mte,  And  prorld*  for  said  child  aa  though 
he  Tcre  his  own. 

Th«  petitioner  traTcraed  tha  retTini,  and 
denied  that  the  said  ndnor  was  in  the  care, 
custody,  and  control  of  the  reepondent  by 
rfrtne  of  letters  of  gnardlanahip,  and  al- 
leged that  the  Hdd  n^nor  has  been  in  the 
care,  cnstod7,  and  control  of  respondent 
Qatti  hj  force  and  Tlolenee,  and  without 
authority  of  law  or  of  any  penon  legally 
authorized  to  place  the  ehUd  in  the  enatody 
of  the  respondent. 
^  The  case  came  to  trial  on  the  issnea  of 
(0  fact  railed  In  the  petition,  retorn,  and  trar- 
7  erae  thereof  by  the  petitioner,  and  *tli« 
testimony  baring  been  heard  in  open  comt, 
a.  final  order  was  made,  adjudging  the  said 
William  Norton  to  be  a  minor  of  the  age 
of  two  and  one-half  yeara,  and  that  his 
best  intereste  required  that  the  said  John 
0.  Oatti  have  the  care,  custody,  and  control 
of  NUd  infant,  who  was  thereupon  remanded 
to  the  core,  enatody,  and  control  of  aald  re- 
spondent. 

In  the  view  which  we  take  of  tha  Jorls- 
diction  of  tUs  court  to  entertain  the  ap- 
p«al  in  thia  case,  it  Is  nnneeessary  to  con- 
aider  the  elaborate  findings  of  fact  made  In 
the  supreme  court  of  Arizona  as  the  bafds 
of  its  order,  further  than  they  bear  upon  the 
question  of  Jurisdiction  to  entertain  thia 
appeaL 

It  was  fonod  that  tha  children  were 
taJcem  Into  the  tenttory  by  the  rapreeenta- 
Uvea  of  the  fotmdllng  hospital,  to  remain 
there  and  be  placed  in  soitable  homes  in 
Ariiona;  but,  by  ImpoaiUon  praetised  upon 
the  agents  of  the  sodety,  tha  children  were 
distributed  among  persons  wholly  unfit  to 
be  fntmsted  with  them,  being,  with  one  or 
two  exceptions,  half-breed  Mezioan  Indians 
of  bad  character.  That  thereupon  a  commit* 
tee  was  appointed  from  the  dtlzens  real- 
dent  of  the  vicinity,  who  visited  the  homes 
of  the  persons  having  poesesBion  of  the 
children,  stating  to  them  that  they  had  been 
appointed  by  the  Americwi  residents  to 
take  possession  of  the  children,  who  were 
thm  voluntarily  surrendered  by  such  per- 
sons. The  children  were  taken  charge  of 
by  certain  good  women,  and  afterwards  the 
child  WnUam  Norton  was  given  to  the  re- 
spondent, who  has  since  had  his  care,  cus- 
tody, and  controL  This  was  done  without 
the  consent  of  the  society  or  its  agents. 
Afterwards  letters  of  gnardlanihip  were  Is- 
sned  to  the  respondent  by  the  probate  court 
of  Graham  county,  ArlzoniL.  The  petition- 
er took  an  appeal  from  the  order  granting 
the  letters  of  guardianship  to  the  district 
court  of  the  county.  Pending  this  appeal 
the  petition  for  tha  wilt  of  habeas  oorpns 
WM  filed. 


lite  court,  actjng  npon  the  prindple  that 
the  beet  fnterests  of  tha  Infant  are  cob- 
trolling,  awarded  the  care  and  custody  ther^ 
of  to  the  reepondent  (79  Fac  231)  and  tbSH 
petitioner  took  an  appeal  to  this  court.  t} 
'  The  Jurisdiction  of  the  supreme  court  * 
of  the  territory  to  issue  the  writ  ef  habeas 
corpus   is   not   called   In   queetlon   In  this 

We  are  met  at  the  threshold  with  an  ob- 
jection to  the  appellate  Jurisdiction  of  thia 
court.  The  appeal  In  sneh  eases  is  allowed 
under  cover  of  |  1909,  Rev.  Btat.  GonEsIes 
V.  Cnnnfn^iam,  lU  U.  S.  S12,  41  L.  ed. 
GTE,  17  Sup.  Ct.  Rep.  182.  That  section 
provides: 

"Sec  1909.  Write  of  error  and  appeala 
from  the  final  decisions  of  the  supreme  court 
of  either  of  the  tsrritories  of  New  Mexico, 
Utah,  Colorado,  Dakota,  Arixona,  Idaho, 
Montana,  and  Wyoming  shall  be  allowad  to 
the  Supreme  Court  of  the  United  States,  In 
the  same  manner  and  under  the  same  regu- 
lations .as  from  the  circlet  courts  of  tha 
United  Stat^,  where  the  value  of  the  prop- 
erty or  the  amount  in  controversy,  to  be 
ascertained  by  the  oath  of  either  party,  or 
of  other  competent  wttueases,  exceeds  one 
theusand  dollars,  except  that  a  writ  of  er- 
ror or  appeal  shall  be  allowed  to  the  Su- 
preme Court  ^f  the  United  States  from  the 
dedsioQ  of  the  supreme  courts  crested  by 
this  title,  or  of  soy  Judge  thereof,  or  of  the 
district  courts  created  b;  this  title,  or  of 
any  Judge  thereof,  npon  writa  of  habeas  cor- 
pus Involving  the  question  of  personal  free- 

The  question  Is,  therefore,  is  this  a  writ 
of  habeas  corpus  Involving  the  question  of 
personal  freedom  1"  That  this  section  of 
the  statute  does  not  permit  appeals  from 
all  cases  in  wMch  the  writ  Is  issued  ts  mani- 
fest in  the  use  of  language  In  the  act  spe- 
cifically limiting  the  right  of  review  in  this 
court  to  cases  of  writs  which  Involve  ths 
question  of  personal  freedom. 

A  brief  consideration  of  the  history  and 
nature  of  the  writ  will,  we  think,  make 
manifest  the  purpose  of  Congress  In  using 
this  restrictive  language  giving  the  right 
of  appeal.  The  writ  is  usually  granted  in 
order  to  Institate  an  Investigation  into  the 
illegal  Imprisonment  or  wrongful  detention 
of  one  alleging  himself  to  be  unlawfully 
restrained    of  his    liberty.  » 

The   Jurisdiction   is  conferred   to   enable^ 
tha  cause  of  restndnt*to  be  Inquired  Into,* 
and  the  person  Imprisoned  or  wrongfully  de- 
prived of  freedom  restored  to  liberty. 

The  subject  was  discussed  by  Mr.  Justice 
Miller  in  the  case  of  Re  Bumis,  130  U.  B. 
686,  S4  L.  ed.  500,  10  Sup.  Ct.  Rep.  850,  fa 
which  It  was  held  that  a  district  court  of 
the  T^ted  States  has  no  suthority  to  1^ 
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m*  a  writ  of  k«lM«a  aorpiis  to  naton  an 
Infaiit  to  tlia  euitodf  of  Iti  fkth«r  when 
Bslawfullr  d«Uined  by  Ita  grandpamita. 

Appended  to  that  case,  end  printed  bj 
rwjuest  of  the  memben  of  the  court.  Is  »n 
faiBtructiTe  opinion  by  Jndga  Betta,  deBT- 
•red  in  the  eaaa  of  Ra  Barry,  United  States 
drcult  court  for  the  ■onthBm  district  of 
New  York,  in  which  he  reached  the  condn- 
rion  that  a  drenit  court  of  the  United 
States  had  no  Jurisdiction  in  habeas  corpus 
to  entertain  a  amtroreny  aa  to  the  ensto- 
dy  of  a  dilld  whan  the  father  sought  to 
compel  the  mother  to  delirer  it  to  him, — a 
qneetion  not  decided  In  Re  Biirrns.  In  the 
eonne  of  the  disctuaion  the  learned  judge 
points  out  the  origin  of  the  writ  as  a  means 
of  relief  from  arrest  or  forcible  imprison- 
Kent,  and  ita  growth  in  later  use  as  a 
means  of  determining  tkt  custody  of  ohll- 

There  is  no  reason  to  donbt  that  origi- 
nally the  eommou-Iaw  writ  was  granted 
Bolely  In  eases  of  arraat  and  fordble  Im- 
prisonment under  oolor  or  claim  of  warrant 
af  law. 

"As  late  as  S  James  IL  the  court  ez- 
presely  denied  Ita  allowance  In  a  case  of  d»- 
tsntJon  or  reatndnt  by  a  prirata  person  (B« 
T.  Drake,  Oomb.  S6;  16  '^n.  Abr.  til),  and 
the  habeas  oorpus  act  of  Charles  TL,  whieb 
li  elaimed  aa  the  Magna  Clharta  of  British 
Hberty,  has  relation  only  to  Imprisonment 
«n  feriminal  chaigea  (S  Bacon,  Abr,  UBi 
Bote]. 

*7t  Is  not  Important  to  inqolra  at  iriwt 
period  the  writ  first  was  employed  to  place 
Infant  children  under  ths  disposal  of  courts 
of  law  and  equity.  Hila  was  clearly  so  in 
England,  anterior  to  onr  Rvrolntion  (Bex 
•r.  Smith,  2  Strange,  982;  Rax  ▼.  Delaral, 
I  Bnrr.  1434;  Bliaaeta'e  Case,  LoffL  748), 
•nd  the  practice  haa  b«Bi  fuDy  conflrmed  in 
the  continued  assertion  of  the  authority  by 

S  those  courts  onto  the  present  day  (King  v. 
,  De  Ijannerille,  S  East,  esi;  Da  Manuarilla 
T.'De  Mannerille,  10  Ves.  Jr.  62;  Ball  t. 
Ball,  £  Sim.  3S;  Ex  paito  Skinner,  9  J.  B. 
UooT«,  278;  King  t.  Oreanhill,  4  Ad.  ft  EL 
S24);  and  this  Indilfwently,  whether  the 
Interposition  of  the  court  is  demanded  by 
the  father  or  mother  (4  Ad.  ft  EL  S24,  vM 
supra;  9  J.  B.  Moore,  276,  «U  mpn. 

TThe  authority  to  take  cognizance  of  the 
detention  of  infants  by  prirato  persons,  not 
held  under  clsim  or  color  or  warrant  of  law, 
resto  solely  In  England  on  the  common  law. 
U  Is  one  of  the  eminent  prerogatires  of  the 
Crown,  which  implies  in  the  monardi  tlie 
guardianship  of  infants  panmonnt  to  that 
of  their  natural  parents.  The  royal  pr«- 
ngatira,  at  flrat  axerdsad  personally  ad  UM- 
IMM  by  tha  King  (K«idaD  t.  United  8t>t«^ 


IS  Pet.  630,  0  L.  ed.  I2ZS},  and  afterward^ 
for  hie  relief,  by  special  offlcen,  as  tha  Lord 
Eigft  Constable,  tha  Lord  High  Admiral,  and 
the  Lord  Chancellor,  In  proceas  of  time  de- 
ToWed  upon  the  hi^  courts  of  equity  and 
law,  and  In  them  this  exalted  one,  of  al< 
lowing  and  enforcing  the  writ  of  habeas 
corpus  ad  anbjidanduni,  became  Tested  M 
an  elementary  branch  of  their  jurisdiction. 
In  the  performanoct  howerer,  of  this  hlg^ 
function  in  respect  to  the  detsition  of  in- 
fants by  parents,  ete.,  the  eonrt  or  Judge 
still  acts  with  submiBsIon  to  the  original 
principle,  out  of  whidi  It  sprang,  that  in' 
fants  ought  to  be  left  when  found,  or  be 
taken  from  that  custody  and  transferred  to 
some  other,  at  the  discretion  of  the  preroga- 
tive guardian,  and  according  to  Ito  oplnics 
of  their  best  Interest  and  safety." 

It  was  In  the  exercise  of  this  Jurisdiction 
as  porwi*  patrita  that  tha  present  case  wu 
hsard  and  determined.  It  Is  the  settled  doo- 
trine  that  In  such  eases  the  court  exerdses  ■ 
discretion  in  the  interest  of  the  child  to  de- 
termine what  care  and  cnstody  are  beat  for 
It  In  Tiew  of  tta  age  and  requirements 
8noh  oaaes  are  not  dedded  on  the  legal  ri^t 
of  the  petitioner  to  be  reUensd  from  unlaw- 
ful Imprisonment  or  detention,  as  (n  ths 
osae  of  an  adult,  but  upon  tha  eouifs  riew 
of  the  best  interests  of  Uoae  whose  wslfara 
reqnlrea  that  they  be  in  custody  of  oneper-^ 
eon  or  another.  In  such  easea  the  question^ 
W  personal  freedom  la  not  InrolTed  except* 
ta  tbe  senss  of  a  determinaUbB  aa  to  which 
custodian  ahftU  hare  charge  of  one  not  en- 
titled to  be  freed  from  restraint.  Aa  wa> 
said  by  Sharkey,  Cb.  J.,  fat  [Foster  v.  Al»- 
tonl  6  How.  (Hlsa.)  472: 

"An  infant  is  not  entitled  to  his  freedom} 
an  adult  Is.  When  a  habeas  corpus  is  grant- 
ed to  an  adult,  the  object  la  to  inquire 
whether  he  Is  legally  restrained  of  hla 
liberty;  because  if  he  is  not,  he  must  b« 
set  free,  for  the  plain  reason  that  by  law 
he  is  entitled  to  Us  freedom.  But  If  tha 
court  Is  also  to  set  the  Infant  free,  they 
give  him  a  right  to  which  he  is  not  entitled, 
and  deprive  the  parent  or  guardian  of  a 
ri^t  to  which  he  Is  entitled;  to  wit,  tha 
cnstody  of  the  Infant." 

We  think  that  such  considerations  aa 
these  induced  Congreas  to  limit  the  right  of 
appeal  to  this  court  in  habeas  eorpus  cases. 
The  discretionary  power  exerdsed  In  ren- 
dering the  Judgment,  the  ability  of  local 
tribunals  to  see  and  hear  the  witnesses  and 
tha  rival  claimanto  for  custody  of  children, 
induced.  In  our  opinion,  the  denial  of  ap- 
peal In  such  cases  as  the  one  at  bar,  as  dis- 
tinguished from  thole  of  a  different  charao- 
t«r,  where  personal  liberty  Is  really  in- 
Tolved,  and  release  from  illeg^  raatrilnl— ' 

high  ocmatltBtJonal  and  UgiX  ri^  not 
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resting  fn  tho  ezerdM  of  dJMretion — U 
■ought,  In  wUeb  an  ■ppnl  is  giTon  to  this 
•onrt. 

In  tlia  preaant  eaas  tber«  wu  no  attampt 
to  illegally  wrest  the  ctutody  of  tha  child 
horn  its  lawful  guardian  while  tamporarilf 
In  the  territory  of  Ariiona.  Ths  society 
Tolimtarily  took  the  child  there  with  tht 
intention  that  it  should  renuJn,  Throngh 
Imposition  the  nliild  was  placed  tn  enstody 
of  those  nnflt  to  recdTS  or  msintain  con- 
trol over  it,  and,  as  abore  stated,  came  into 
the  custody  and  posssaslon  of  the  respond- 

The  child  was  wltUn  the  JnrisdleUon  of 
the  oourt  ondn  anch  circunutaneea  that 
liral  claimanta  of  the  right  of  custody  might 
invoice  the  Jorlsdiotion  of  a  oompetent  court 
of  the  territory  to  determine,  not  the  right 
af  personal  frMdom,  bat  to  whidi  custodian 

M  a  child  of  tender  years  should  be  committed. 

$  Woodworth  t.  Spring,  4  Allen,  321. 

'  *  We  do  not  think  that  the  case  oomes 
wltltln  the  provisions  of  |  1909,  permitting 
an  appe«l  to  this  eonrt  only  fn  cases  tn- 
Toiving  the  qoestion  of  personal  freedom. 

Ite  appeal  wQl  be  dismised  tor  wont  of 
jurisdiction. 


Appeal— rapersedesB— prosecuting  to  aHect. 
A  party  who,  on  appeal  from  a  de- 
eree  for  the  reeorery  of  possession  of  real 
property  unless  the  balance  of  the  purchaae 
prioe  should  be  paid  before  January  1,  189S, 
secures  an  extension  of  the  time  for  sncb 
payment  nntU  NoTember  1,  1899,  has  so 
prosecuted  his  appeal  to  effect,  within  the 
meaning  of  a  supersedeas  bond  to  secore 
the  adverse  party  from  loss  in  the  use  snd 
possession  of  tlie  premises,  as  to  preclude 


IN  EKROB  to  the  United  States  Qrcult 
Court  of  Appeals  for  the  Ninth  Qrcnit 
to  review  a  judgment  affirming,  on  a  leo- 
ond  writ  of  error,  a  Judgment  of  the  Clr- 
enit  Court  for  the  Southern  Ketriet  of  Cal- 
ttomla  in  favor  ef  defendant  in  an  action 
«■  s  st^enedeM  bond.    Affirmed. 

■  In  point,  see  vol  1,  Cent. 


See  same  case  belaw,  70  a  a  A.  4S2,  13» 
Fed.  22.  On  first  ^peal,  60  a  a  A.  lOSy 
123  Fed.  20. 

The  facts  are  stated  In  tlie  opinion. 

Messrs.  Charles  S.  CtuUng  and  WilUam 
Grant  for  plaintiff  in  error. 

Mr.  Delphln  Michael  Delmu  tor  defend- 

*  Mr.  Justice  Day  delivered  the  opinion  of  * 
the  court: 

This  was  an  action  opon  a  superssdeaa 
bond,  brought  by  tha  pluntiff  In  error, 
Henry  A.  Crane,  against  defendants  in  enor, 
ComeliuH  F.  Buckley,  as  principal,  and  Rn* 
dolph  Spreckles  and  Timothy  Hopkins,  as 
sureties. 

The  bond  was  given  in  an  action  brought 
by  Crane  against  Buckley  in  the  superior 
court  of  Tulare  county,  CaHfomia.  removed 
to  the  United  States  circuit  court  of  th* 
southern  district  of  California. 

Crane  brought  suit  to  foreclose  a  contract 
for  the  Bale  of  certain  lauds  to  Buckley  and 
for  the  recovery  of  possession  thereof.  Up- 
on  answer  and  cross  bill  Bnckley  made  th* 
defense  that  the  sale  was  procured  by  false 
and  fraudulent  statements  and  misrepreBsn- 
tatlons.  The  court  found  for  oomplalnant. 
Crane;  that  the  charges  of  fraud  were  not 
sustained;  that  the  rights,  interests,  and 
claims  of  Buckley  In  and  to  the  property 
should  be  foreclosed,  subject  to  the  equitable 
privilege  that  if  Buckley  should  pay  to 
Crane  prior  to  January  1,  1899,  the  unpaid 
portion  of  the  purehaae  price  and  the  Intw- 
e>t  thereon,  with  tazea  and  costs,  Crane 
should  convey  to  Buckley  all  the  said  real 
estate,  pursuant  to  the  agreernent  of  pur- 
chase, and  it  was  provided  in  said  decreet 

"And  unless  said  respondent  shall  place 
on  file  herein  some  sufficient  and  satisfao* 
tory  evidence  that  he  has  paid,  or  has  ten- 
dered, and  Is  able,  ready,  and  willing 
to  pay,  to  said  complainant,  Henry 
A.  Crane,  the  amounts  of  money  hereinbe-^ 
fore  provided  to  be  paid  for  tho  purchase  of  J 
said  property,  on  or'before  the  1st  day  of* 
January,  A.  P.  1899,  it  Is  ordered,  adjudged, 
and  decreed  that  the  clerk  of  this  court  do, 
on  request  of  said  complainant,  Henry  A. 
Crane,  or  of  his  counsel,  issue  a  suitable 
and  sufBclent  order  or  writ  to  the  marshal 
of  this  court,  and  under  the  seal  tb^eof, 
to  remove  said  respondent,  Cornelius  F. 
Buckley,  from  the  posseBsion,  use,  and  09- 
otqwtion  of  said  real  property,  water  ditch- 
es, water  rights,  and  rights  of  way,  and  to 
place  complainant,  Henry  A.  Crane,  or  hil 
legal  representatives,  in  the  exclusive  pos- 
session,  use  and  occupation  thereof." 

This  decree  was  entved  on  November  19, 
ISOSj  on  Deoember  16,  1808,  Buckley  S^ 
pealed  from  the  decree  to  the  drcult  oonit 
Dls,  Appeal  and  Vrror,  |  flO, 
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«f  ^tpeals,  uid  A  snpenedeH  bond  in  tlie 
■um  of  98,000,  being  tbe  one  in  anit,  w«s 
fiveB.     This  b<»d  la  u  foDowBi 

"Whorsu,  the  aald  respondent  and  cniu- 
eompUioant  ia  deelrona  of  ataying  the  eze- 
ention  of  the  anid  judgment  ao  appealed 
from  in  ao  far  as  It  relate*  to  the  poHses- 
aion  of  the  land  and  premises  involved  there- 
in, and  is  dealroua  of  ataying  the  execution 
•f  aaid  judgment  or  decree,  so  appealed 
from,  in  BO  far  as  it  relates  to  the  costs 
awarded   to  complainant    therein: 

*Vow,  the  condition  of  the  above  obliga- 
tion i*  each  that  If  the  said  C.  7.  Bucklej 
ahall  prosMute  hia  appeal  to  effect,  and 
akall  anaver  all  damages  and  cost*  that 
bare  been  and  ihall  be  awarded  agalnat 
him.  If  he  fails  to  make  his  appeal  good, 
-and  if  he  shall  answer  aU  damages  that 
■ban  aceme  to  the  aald  respondent  bj  rea- 
(On  of  the  value  of  the  nsa  and  occupation 
-of  the  land  and  premiaes  from  the  time  of 
■^d  appeal  nntll  the  dellverjr  of  poasession 
thveof  to  said  Homy  A.  Crane,  and  for  all 
waste  committed  thereon,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full 
force  and  eftecL' 

October  2,  1890,  the  circuit  court  of  ap- 
peals alDnned  the  decree.  On  October  19, 
1899,  Bucklej  baving  filed  a  petition  for  re- 
hearing as  to  a  part  of  the  judgment  glvoi 
October  2,  1890,  or  for  auch  modlfleation 
thereof  as  would  allow  him  until  November 
« 1, 1899,  within  which  to  nuike  the  payments 
« required,  the  circuit  court  of  appeals  found; 
**  ,  The  record  does  show  that  the  appellant 
made  large  paymenta  under  the  contract, 
and  that  be  haa  mode  other  large  expendi- 
tures in  the  Improvementa  of  the  property 
which  was  the  subject  of  the  contract.  It 
la  also  true  that  the  enma  remaining  due 
from  the  appellant  under  the  contract  were 
large,  These  payments,  the  decree  of  the 
eonrt  below,  which  was  entered  on  the  ISth 
^y  of  November,  1898,  reqoired  to  be  mode 
prior  to  January  1,  1899,  in  order  that  the 
Tights  and  interests  of  the  appellant  in  the 
property  be  aaved,  which  were  by  the  de- 
cree otherwise  forever  foreclosed  and  ended. 
Under  the  drcnmstances  appearing  in  the 
TBcord  this  court  Is  of  the  opinion  that  It 
b  equitable  and  just  to  allow  the  appellant 
vntil  the  1st  day  of  November,  1SB9,  within 
which  to  make  the  payments  required  by 
the  decree  from  which  the  appeal  Is  taken, 
and,  accordingly,  it  is  ordered  that  the 
judgment  of  this  court  entered  herein  on 
the  Ed  day  of  October,  189D,  b«,  and  here- 
by te,  ao  modified  as  to  read:  'Cause  re- 
manded to  the  court  below,  with  directions 
to  substitute  for  the  let  day  of  January, 
1899,  the  let  day  of  November,  1890,  with- 
in which  the  payments  therein  provided  for 
«n  permitted  to  be  mode,  and,  as  so  modi- 


fled,  the  decree  is  affirmed."    SS  C.  a  A. 
S88,  97  Fed.  980. 

Upon  mandat*  from  the  dtcnit  oourt  of 
appeals,  this  modiiloatkm  was  entered  in 
the  drcuit  court. 

Possession  of  the  property  was  not  in 
fact  delivered  till  November  4,  1899.  After 
the  proceedings  above  recited,  action  was 
commenced  on  the  bond  to  recover  98,000, 
the  penalty  thereof,  for  the  alleged  value 
of  the  use  and  ooenpation  of  the  premises 
by  Buckley,  between  January  I  and  Novem- 
ber 1,  1899,  and  waste. 

On  the  first  trial  of  the  ease  fn  the  cir- 
cuit court  a  verdict  of  tS,000  waa  rendered 
against  the  present  defendant  in  error,  aft- 
erwards reduced  to  $3,000. 

This  judgment  was  revenad  apon  writ  of 
error  to  the  circuit  eonrt  of  appoab.  09  CL 
C.  A.  109,  123  Fed.  89. 

Upon  a  aubaeqnent  trial  of  the  eaae,  up- 
on instmctiona  following  the  ruling  of  thaj 
circuit  court  of  appeals,  a  verdict  ondjndg-* 
ment  were  rendered  in  favor  of  the  de- 
fandant  in  error.  Another  writ  of  error 
being  taken  to  the  circuit  court  of  appeala, 
thia  judgment  was  affirmed,  and  the  plain- 
tiff in  error  brought  the  cose  here. 

The  question  in  this  cose  as  presented 
here  is  briefly  tfala:  Can  the  plaintiff  in  er- 
ror recover  upon  the  aupera^eaa  bond  for 
the  value  of  the  use  and  occupation  of  the 
premises  In  question  from  January  1,  1890, 
to  November  1,  1899T  Thia  was  the  p«riod 
for  which  Ue  drcnit  court  of  appeals,  upon 
the  application  for  rehearing,  modified  the 
decree  ao  far  aa  to  extend  the  right  of  Bnck- 
ley,  one  of  the  defendants  in  error,  and  the 
prlndpal  In  the  bond,  to  remain  in  poaaea- 
tha  prsmisea,  postponing  the  fore- 
closure of  his  righta  therein  until  the  end 
of  the  period  named  In  the  extension.  The 
bond  waa  given  under  cover  of  ;  1000  of 
the  Revised  SUtntea  of  the  United  SUtes 
(U.  S.  Comp.  Stat.  1001,  p.  712),  which  pro- 
vides: 

"Every  justice  or  Judge  signing  a  citation 
I  any  writ  of  error  shall,  except  in  easM 
brought  up  by  the  United  States  or  by  di- 
rection of  any  department  of  the  govern- 
ment, take  good  and  sufflciant  security  that 
the  plaintiff  In  error  or  the  appellant  shall 
proeecute  hia  writ  or  appeal  to  effect,  and. 
If  he  fail  to  make  his  plea  good,  shall  an- 
swer oU  damagea  and  eoata  where  the  writ 
is  a  supersedeas  and  ataya  execution,  or  aU 
costs  only  where  it  la  not  a  superaedeas 
as  aforesaid." 
The  object  and  pnrpoae  of  this  aectlon 
id  the  bond  given  in  pursuance  thereof  ia 
to  indemnify  the  psrty  prev^ling  In  the 
original  suit  againat  losa  In  the  respects 
stated  In  the  bond,  by  reason  of  an  in- 
effectual  attempt  to  reverse  tho  holding  of 
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the  Mai  eonrt.  The  «acc«wfal  putj  In 
tliU  CMS,  Ute  plaintiff,  could  not  bare  tha 
decree  execnted,  co  far  as  the  poHeuIon  of 
the  propertf  waa  conceniad,  after  the 
■upereedeaa  bond  wa«  given,  and  the  pur- 
poee  of  that  inatniment  vai  to  eeeure  him 
from  loi(  during  the  time  and  to  the  extent 
that  hli  hand  was  stayed  from  action.  In 
»rder  to  keep  the  obligation  of  the  bond  It 
1^  was  neceBtary  that  the  plaintiff  In  error 
I  ahonld  substanUally  revene  the  Jndgnient 
*  or  decree  In  the  reepecta  in*whlch  the  bond 
waa  Indemnity.  Aa  waa  uld  by  Mr.  Chief 
Jnatlce  Walle,  In  Gay  t.  Farpait,  101  U.  S. 
391,  S92,  2SL.  ed.  841: 

If,  on  the  final  dieposltlon  of  a  writ  of 
error  or  appeal,  the  judgment  or  decree 
brooght  onder  review  In  not  aabatantially 
reversed,  It  Is  affirmsd,  and  the  writ  of  error 
or  appeal  has  not  been  prosecuted  with  ef- 
fect." 

It  Is  elementary  that  the  obligation  of 
snretiea  upon  bmids  Is  ttrietittimi  fvrU 
and  not  to  be  extended  by  tmpHeatlon  or  en- 
larged construction  of  the  terms  of  the  eon- 
tract  entered  into.  What,  then,  was  the 
attitude  of  the  eaae  whan  this  appeal  bond 
was  (Invent  The  aeUon  had  been  brought  to 
foreclose  a  contract  of  purchase.  The  de- 
fense had  proTcd  tmaT^Iing,  The  decree 
had  provided  that  unlets  Buckley  made  the 
payments  required  by  January  1,  1809,  his 
right  and  interest  In  the  property  should 
be  forever  foreclosed,  and  a  writ  should  issue 
to  pnt  the  plaintiff  in  poasesaion  of  the 
property. 

Aom  this  decree  Buckley  appealed,  and. 
In  order  to  prevent  its  execntion,  gave  the 
bond  in  suit,  which  redtea  that  he  is  de- 
sirous of  staying  the  execution  of  the  Judg- 
ment appealed  from  In  so  far  as  it  rdatea 
to  the  poassBaion  of  the  lands  and  pramisas 
Involved,  and  as  to  eosts,  which  are  not  now 
In  controversy.  Then  cornea  the  condlUon  of 
the  obligation,  that  the  appellant  ahal) 
proiecate  his  appeal  to  effect,  and  the  under- 
taking that  If  ha  fails  to  make  his  appeal 
good  he  shall  aniwer  In  damagea  which  shall 
aoerue  by  reason  of  the  value  of  the  use  and 
occnpation  of  the  premise*  until  the  fle- 
livery  of  the  posaession  thereof,  and  for 
waste  committed  thereon.  The  effect  of  this 
bond  was  to  permit  Buckley  to  remain  in 
possession,  and  to  require  him  to  proaacnta 
his  appeal  to  effect;  In  default  of  which  he 
and  his  sureties  may  be  subjected  to  lia- 
bility upon  the  bond. 

What  Is  meant  by  prosecuting  his  appeal 
to  afTeHT  It  Is  an  expression  substantially 
•qnivelent  to  prosecuting  his  appeal  with 
anec«ss;  to  make  substantial  and  prevuling 
his  attempt  to  reverse  the  decree  or  judg- 
ment awarded  against  him. 

It  Is  to  1>e  remembered  that  there  Is  not 


Involved  In  this  sidt'aay  right  to  reeonr* 
for  use  and  occupation  other  than  that  be- 
tween the  dates  of  January  1,  1899,  and 
November  1,  1S90.  This  is  the  very  time 
during  which,  by  the  modified  decree  entered 
by  virtue  of  the  order  of  the  circuit  oourt 
of  appeals,  the  foreolosure  of  the  eontmel 
wsa  postponed  and  the  defendant  in  error, 
Bncldej',  permitted  to  remain  in  poBseeslon 
of  the  premises. 

As  we  have  said,  the  appeal  bond  was  to 
secore  the  plaintiiT  from  loss  in  the  use  and 
possession  of  the  pramisea,  unless  Buckley 
prosecuted  his  appeal  to  effect.  It  la  mani- 
fest that  the  effect  of  the  decree  in  the  cir- 
cuit court  of  appeals  was  to  extend  the  time 
of  rightful  poBseaaion  for  the  period  covered 
In  this  suit.  This  right  of  posaesaion,  with- 
held from  the  plaintiff  In  error  by  the  ex- 
tension awarded  In  the  court  of  appeala, 
waa  the  esaence  of  the  thing  for  which  the 
plaintiff  In  error  waa  indemnified  by  the 
terms  of  the  obligation.  We  cannot  think 
it  makei  any  legal  dilTerence  in  the  liability 
of  the  sureties  upon  the  bond  that  Buckley 
did  not  pay  the  balance  of  the  pnrchaaa 
money  within  the  time  of  the  extension. 
The  effect  of  the  decree  was  to  extend  th* 
right  of  posscasion  and  to  prevent  a  fore- 
cloBura  of  his  rights  after  January  1,  1S90, 
until  the  date  named,— November  1,  1809. 
This  extended  right  of  posscasion  and  post- 
ponement of  foreclosure  to  November  1, 
1899,  Buckley  gained  by  the  appeal,  which. 
In  our  view,  he  thus  prosecuted  to  effect; 
or,  what  Is  another  way  of  saying  the  same 
thing,  to  a  succeasful  issue  upon  the  very 
thing— the  wrongful  possession  of  the  prop- 
erty— against  which  the  plaintiff  in  error 
was  Indemnified  by  the  terms  of  the  obll- 
gatlon  sued  upon.  In  this  view  of  the  case 
the  judgment  of  the  CIrcoit  Gomt  of  Ap* 
peals  Is  afflrmad. 


Appeal — from  district  court — in  private 
land  claim  ease*. 
1.  The  appeal  required  by  tbe  act  of 
June  22,  1860  (12  Stat,  at  L.  8S,  87,  chap. 
I8B),  3  n,  to  be  taken  to  the  Supreme 
Court  of  the  United  BtatM  if  the  decree  of 
the  district  court  in  certain  private  land 
claim  cases  Is  against  the  United  States, 
is  "otherwiae  provided  by  law"  within  the 
meaning  of  the  act  of  March  B,  1691  (29 
Stat,  at  L.  S2S,  chap.  617,  U.  S.  Comp.  Stat. 
1901,  p.  SSO),  j  8,  making  the  circuit  court 
of  appeals  the  proper  tribunal  for  the  re- 
view of  final  dedslona  of  the  district  court 
in  other  than  certidn  axeepted  cases,  wblek 
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Include  those  vhm  ft  !■  otharwis*  prorld- 

«d  hj  Uw.  • 

Private  Uad  dolnu— rejoctioB  of  Spaniili 

2.  Judgea  of  tho  tnpeiioT  eonit  of  West 
JloTJda  wer«  "^nblic  offlean  utlng  under 
«at)iorit7  of  CoDgreM"  within  the  meaning 
of  the  proTiBo  In  the  act  of  June  22,  1B90, 
I  8,  prohibiting  commisaionerB  from  em- 
kndng  among  the  Florida  land  claimj 
vhich  ought  to  be  confltmed  "my  claim 
which  has  been  heretofore  presented  for  con- 
firmation before  any  board  of  commis»lott- 
•n  or  other  public  officera  acting  nndei  au- 
thority of  Congress,  and  rejected  as  being 
fraudulent,  or  procured  or  muntained  bj 
fraudulent  or  improper  raeana.''t 

Private  land  claims— lejectinn  of  Spanish 

3.  A  judge  of  the  superior  court,  of  West 
Morida,  acting  under  tho  act  of  May  23,1828 
(4  Stat,  at  L.  284,  285,  chap.  70),  S  6,  had 
furisdiction  to  reject  a  Florida  land  claim 
becAum  of  an  unwarranted  alteration  in  the 
date  of  the  registro  which  -^onld  Ba*e  the 

Ct  from  invalidity  under  the  treaty  of 
^ary  22,  181B  (8  Stat,  at  L.  268),  with 
Spain,  although  a  proviso  to  that  section 
excluded  him  from  taking  cognisance  of  any 
claims  annulled  by  the  treaty. 
Private  land  claims— rejection  of  Spanish 

4.  Florida  land  claims  which  prertously 
had  been  rejected  as  fraudulent  or  main- 
tained by  improper  means,  when  the  fraud 
addreaeed  itself  to  avoiding  the  treaty  of 
February  22,  1319,  with  Spain,  aa  well  aa 
when  the  fraud  related  to  aome  other  fact 
material  to  the  validity  of  the  claima  at 
tlie  time  when  they  were  creatod,  were  cov- 
ered bv  the  proviso  in  the  act  of  June  22, 
leeo,  8  3.  prohibiting  commjaaioners  from 
embracing  among  the  claims  which  ought  to 
be  confirmed  "any  elaim  which  haa  been 
heretofore  presented  for  conflrmatioD  before 
any  bowl  of  commiaaioners  or  other  public 
ofBcers  acting  under  authority  of  Congress, 
and  rejected  as  bdng  fraudulent,  or  procured 
or   maintained  by   fraudulent   or  tmproper 

Private  land  claims— rejection  of  Spanish 

6.  The  rejection  of  a  Florida  land  cMm 
by  a  judge  of  the  superior  court  of  West 
Florida,  acting  under  tho  act  of  May  23, 
1828,  S  C,  because  of  an  unwarranted  altera- 
tion of  the  date  in  the  rcglitro  wliioh  would 
save  the  grant  from  Invalidity  under  the 
treaty  of  February  22,  1SI9,  with  Spain, 
brings  the  case  within  the  proviso  of  the 
act  of  June  22,  1860,  %  3,  prohibiting  com- 
miasioners  from  embradng  among  the  claims 
which  ought  to  bs  conflrraed  "any  claim 
which  haa  been  heretofore  presented  for 
connrmation  before  any  board  of  oommis- 
aionnra  or  other  public  officera  acting  under 
authority  of  Congreas,  and  rejected  as  be- 
ing fraudulent,  or  procured  or  maintained 
by  fraudulent  or  improper  means,  "t 

[Ko.  89.] 
•Bfl.  Note.— For  caaea  la  point,  aee  vol.  IS. 
tsa.  Norn.— For  c«Mm  In  point,  aee  toL  41. 


APPEAL  from  the  Diatrict  Court  of  tha 
United  States  for  the  Southern  Katrict 
of  Florida  to  review  a  decree  establishing 
title    under    a    Spanish    land    grant.     Re* 

The  facta  are  stated  in  the  opinion. 

Solicitor  General  Hoyt  and  Mr.  Kobeit  A. 
Howard  for  appellant. 

Messrs.  William  A.  Blount,  Eenty  S.  Hat- 
field, William  W,  Dewhurat,  and  A.  a 
Blount,  Jr.,  for  appelleea,  ^ 

I 

Mr.  Justice  Holmes  delivered  the  opinion  • 
of  the  court: 

This  is  a  petition  to  eatablish  title  by  a 
grant  of  about  1,850,000  acres  of  land  In 
Florida,  brought  in  tiie  diatrict  oourt  under 
the  act  of  June  22,  1B60,  chap.  ISS,  S  11  (13 
Stat,  at  L.  85,  87  ] ,  extended  by  act  of  June 
872.  chap.  421  (17  Stat,  at  L.  378),  for 
three  yean  from  the  last  data.  The  peti* 
bionera  had  a  decree  in  the  district  court, 
and  the  United  States  appealed  to  tUa 
court  under  the  above  mentioned  S  H- 

As  the  jurisdiction  of  this  court  Is  de- 
nied, we  will  dispose  of  that  question  bo- 
fore  going  further  into  the  facts.  Tb^ 
ground  of  the  denial  is  that  by  3  6  of  the 
act  of  March  3,  1801,  chap  fiI7  [2a  Stat,  at 
L.  828,  U.  S.  Comp.  Stat.  1001,  p.  650],  the 
circuit  court  of  appeals  shall  exerdsa  a|f 
pellate  Juriadiction  to  review  final  decieiona 
in  the  diatrict  courts,  etc,  In  all  cases  other 
than  these  provided  for  in  the  preceding 
aection,  "unless  otherwise  provided  by  law." 
There  is  no  doubt  Uiat  this  enactment  was 
intended  to  aupersede  previous  general  pro- 
visions, and  to  eatablish  in  what  cases  and 
to  what  courta  appeals  might  be  taken  from 
the  district  courta  The  Faqnete  Eabana* 
17S  U.  S.  877,  e8d,  44  L.  ed.  320,  323,  20  Sup. 
Ct.  Rep.  290.  But  the  statute  reoognlzea.  In  ^ 
addition  fa>  the  exoeptiona  which  it  enumer-  3 
atea,  oUiera  .where  It  is  "otherwiae  pro-  • 
vided  by  law."  These  words  muat  be  taken 
to  refer  to  ezlBting  proviaiona,  and  not  to 
be  merely  a  futile  permission  to  future 
legialatnrea  to  make  a  cliange.  Th^  do 
not  save  every  existing  prorislon,  of  course^ 
or  the  act  would  fail  of  its  purpose.  But 
they  aare  some.  There  is  no  case  to  which 
they  can  apply  more  clearly  than  one  in 
which,  by  reason  of  its  Interest,  the  United 
States  has  manifested  its  will  to  submit  to 
no  Judgment  not  eaoctioned  by  Its  highest 
court.  The  language  of  i  11  is  not  the  usual 
pennlaslon  to  appeal,  such  as  existed  in  the 
act  of  March  3,  1S51,  chap.  41,  SS  9,  10  (0 
Stat,  at  L,  032,  633),  referred  to  in  Gwin  v. 
United  State^  184  U.  S.  009,  46  L.  ed.  741, 
28  Sup.  Ot.  Rep.  S8S.    See  also  act  of  A\«nat 
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SI,  IBSS,  eh^  108,  I  12  (10  BtaJL  at  L.  09) 
It  bean  tbe  nniuiuJ  tona  of  k  poaltire  re- 
quirement. *^f  the  decree  be  agunst  tba 
United  States,  aix  appe&I  shall  be  entered  to 
tba  Supreme  Court  of  the  United  Statea." 
Tbis  la  a  proTlaian  baaed  on  a  spedfie  poHey 
with  regard  to  a  certain  cUaa  of  claims.  It 
le  not  a  matter  of  general  principle,  but 
•pecial  truat.  See  alao  act  of  Ma^  23,  182 
chap.  TO,  g  S  (4  SUL  at  I..  284,  2S8) ;  May 
20,  1824,  chap.  173,  S  >  (4  Btat  at  U  OS). 
It  stands  on  the  same  ground  of  peeuliai 
Importance  that  la  the  foundation  of  tlia 
expreas  grant  of  certain  direct  appeals  in  % 
B  of  the  act  of  18B1.  Therefore,  without 
considering  whether  the  ease  at  bar  falls 
within  the  other  exceptions,  wa  are  of 
opinion  that  the  Jurisdiction  of  thla  court 
fCven  by  g  H  "f  ^*  »ct  of  1880  rem^ni  un- 

The  petlUiMi  was  filed  on  M»xA  S,  1S7G, 
bj  the  heirs  of  John  Forbes.  It  alleged  a 
grant  to  John  Forbes  by  Uie  Oaptain  Gen- 
aral  of  Cuba,  on  January  10,  1818;  that  it, 
a  grant  made  in  time  to  esoape  the  8th  arti- 
cle of  the  treaty  with  Spain,  of  February 
SS,  1810  [8  8t«L  at  L.  2S8],  declaring  all 
•neb  granta  made  after  Januuy  24,  1818, 
Told.  On  the  other  hand,  it  invoked  the 
earlier  part  of  the  same  article,  by  whlA  all 
granta  made  by  the  King  of  Spain  or  by 
his  lawful  anthoritlee,  in  the  territories 
ceded  to  the  United  States,  before  January 
£4,  were  to  be  confirmed  to  the  same  Mttent 

aaa  if  the  territories  had  not  bem  sold.  On 
^  December  14,  ISTB,  an  amendment  waa  al- 
*  lowed,*  by  which  the  grant  was  alleged  to 
have  been  made  to  John  Forbes  ft  Company, 
■  partnership  conilatbig  of  Forbea,  Jamas 
Innerarity,  and  John  Innerarity,  and  the 
Innerarlty  helra  were  joined  aa  parties,  nie 
righta  of  the  United  States,  especially  nnder 
tlie  statute  of  limitation!,  were  aaved,  and 
one  question  argued  Is  whether  thia  amend- 
ment could  be  allowed,  when  the  time  for 
bringing  suit  under  the  act  of  18S0  had  ex- 
pired. We  shall  not  find  It  necesaary  to  dis- 
cuss this  quesUon,  and  shall  aaanma,  for  the 
purposes  of  decision,  that  the  amendment 
properly  waa  allowed.  United  Statea  t. 
Morant,  123  U.  S.  33S,  348, 81  L.  ed.  171,  ITS, 
8  Sup.  Ct  Rep.  180.  We  shall  aasume  that 
the  proceeding  ia  to  eatahlish  the  claim  and 
appropriate  the  land  to  it,  rather  than  to 
determine  in  detail  the  present  holdera  of 
the  claim.  Bee  Butier  r.  Ooreley,  140  U.  S. 
3OB-3I0,  38  li.  ed.  0S4,  MS,  IS  Sup.  a.  Rep. 
84.  147  Mass.  8,  12,  10  N.  E.  734;  Pam-to-pee 
r.  United  BUtee,  187  U.  S.  S71,  379,  380,  4T 
L.  ed.  221,  225,  228,  23  Sup.  Ct.  Rep.  142. 

R  la  nnneeeaaary  to  trace  all  the  violaai- 
tadaa  of  the  case  or  to  explain  the  delays. 
B  k  enough  for  our  purposea  to  say  that 
a»  parUea  lauhed  an  lame  on  May  29,  lOOS, 


A  master  waa  appointed  and  testimony  waa 
taken.  At  the  hearing  before  Um  tha 
United  Statea  put  Is  the  rostra,  or  instru- 
ment of  grant,  which  was  in  fact  the  original 
instrument,  altbongh  the  document  of  title 
under  Spanish  law  Is  a  copy  delivered  to  tha 
grantee,  while  the  registre  ia  retained  by  the 
government.  It  appeared  upon  Inspection 
that  this  instrument  bad  been  altered  in  the 
date  to  January  10,  from  February  20,  1818^ 
the  true  date  making  the  grant  void  under 
the  treaty.  Thereupon  the  petitioners  asked 
leave  to  amend  by  adding  an  allegation  that 
the  grant  was  made  on  February  20,  1818, 
bnt  had  been  altered  ao  that  it  purported  to 
have  been  made  on  January  It.  The  result 
of  this  amendment  was  that,  whereas  tha 
ground  of  recovery  previously  had  been  the 
treaty,  now  it  waa  that  the  act  of  1600  had 
given  a  right  to  recover  in  a  case  which  the 
treaty  put  an  end  to  in  so  many  words.  It 
abandoned  the  old  ground,  and  that  Ro^ 
longer  could  be  relied  upon  if  the  amend- ^ 
ment  was  allowed.  The  amendment,*  al-* 
though  Sled,  waa  not  formally  allowed  be* 
fore  the  hearing,  and  after  the  bearing  the 
United  SUtes  filed  a  suggestion  that  It  had 
been  treated  aa  allowed,  and  that  an  order 
ahould  be  made  mime  pra  tiwo  that  tba 
amendment  had  been  allowed.  Thereupon 
the  order  suggested  waa  made,  and  an  ad- 
ditional answer  waa  filed,  setting  up  tha 
treaty  and  the  limitation  In  the  atatntaa. 
We  do  not  perceive  that  the  United  States, 
by  its  course,  lost  Ita  right  to  maintain  that 
the  amendment  set  up  a  new  eauae  of  action, 
which  waa  barred  by  the  limitation  Sxed  by 
the  statutes  on  the  matter,  and  it  urge* 
that  defenae.  Union  P.  R.  Co.  v.  Wylw,  ISfr 
U.  S.  280,  208,  30  L.  ed.  983,  091,.  IS  Bop.  CL 
Rep.  B77. 

It  has  been  decided  that  a  decree  upon  » 
bill  to  have  a  patent  declared  void  as  forfeit- 
ed  under  an  act  of  Congreas  waa  a  bar  to  » 
subsequent  bin  for  the  same  purpose  upon- 
the  different  ground  that  the  land  was  ex- 
cepted from  the  grant  as  an  Indian  reser- 
vation. United  States  v.  CaUfomla  A  O. 
Land  Co.  102  U.  S.  SSS,  48  L.  ed.  4T0,  24  Sup. 
Ct.  Rep-  206.  In  that  case  It  was  intimated' 
in  general  a  judgment  is  a  bar  to  ft 
second  attempt  to  reach  the  same  result  by 
a  different  mtdiam  oonatudondl.  But  while 
such  a  dedeion  might  be  persuaalve  on  the 
qneatlon  whether  the  cause  of  action  la  the 
aame  or  different  for  the  purposea  of' 
amendment,  it  haa  been  derided  that  U' 
amendment  could  not  be  allowed  In  a  &Qs- 
souri  district,  ehan^g  the  ground  of  re* 
covery  from  the  oommon  law  to  the  con-- 
mon  law  aa  modified  by  a  Kanaaa  statute 
which  did  away  with  the  defense  that  tte 
n^ligenee  complained  of  was  that  of  a  fal- 
low  laivant,   bt  aetiona   agalnat  railroada. 
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Union  P.  E.  Oo.  T.  Wjltr,  I»8  U.  8.  286,  30 
T^  «d.  eS3,  U  Sop.  CL  Rep.  877.  In  Oa 
present  cftM  th*  chan^  U  a  duuge  In  fb* 
Allegationa  af  foet,  ui4  was  most  materi&l, 
>iecaaBe  tt  neceMaril^  wu  foOowad  bj  > 
direct  facing  about  with  regard  to  tba  law. 
We  aball  not  dispose  of  the  case  on  tbia 
ground,  but  we  think  it  proper  to  sajr  that 
the  tifficaltie*  In  the  wa7  of  upholding  this 
amendment  under  the  last- mentioned  de- 
ciaion   haro   not   been   remored   from  our 

JTht  fandamental  qneatloni  In  the  ease  are 
whether  the  petitioners  are  within  the  act 
*  af  1800,  and,  11  they  are,  whethcr*the7  are 
net  met  b^  an  exception  to  which  we  short- 
ty  ehall  refer.  The  former  we  shall  not  de- 
cide. The  statute  bj  |  1  gare  a  petition  to 
anj  persons  *who  claim  anj  lands  lying 
wfthb  the  states  of  Florida,  Louisiana,  or 
Ueacmrl,  by  virtue  of  grant.  ,  .  ,  ema- 
nating from  any  foreign  government,  bear- 
big  date  pvior  to  the  cession  to  the  United 
States  of  the  territory  out  of  which  said 
etatea  ^rtn  formed,  or  during  the  period 
when  any  such  government  claimed  sot- 
areignty  or  had  the  actual  poasessiaii  of  the 
Astriet  or  territory  in  whfch  the  lands  so 
daimed  are  attuated."  And  somewhat 
■imQai'  language  Is  used  In  |  11,  allowing 
a  prooeeding  in  the  district  oomt.  There, 
howenr,  tba  words  apply  only  tu  ease  of  a 
eomplete  grant  or  coneeaalon  and  separation 
from  the  mass  of  the  pubHa  domain  prior 
Is  the  eeasion  to  the  United  States,  "or 
where  such  title  was  created  and  perfected 
dvrfaig  the  period  while  the  foreign  gorem- 
venta  from  which  it  emanated  claimed 
■arere^ty  orer,  or  had  the  aetnal  poa- 
BHslon  at,  toA  territory." 

The  petitioners  rely  upon  the  words  of 
Qm  act  and  upon  United  States  v.  Horant, 
IZ3  U.  S.  336,  SI  L.  ed.  171,  8  Sup.  Ct.  Sep. 
18B.  That  caae  fnTolred  lands  In  Florida, 
lying,  like  the  present,  east  at  the  rlrv 
Pvdido,  of  wMch  the  grant  was  mads  before 
January  Z4,  1818,  bat  the  surrey  was  not 
completed  untU  afttfwards.  The  court, 
while  Intimating  that  sudi  a  grant  well 
might  have  been  held  to  be  esTed  by  the 
treaty,  pointed  out  that  the  traatj  was  not 
s^ed  until  February  22,  1810,  or  possession 
taken  until  July  1822,  and  held  that  the 
ease  was  within  the  act- 
On  the  other  hand,  there  must  be,  and  it 
has  beat  intimated  that  there  are,  some 
limits  to  the  generality  of  the  words  of  the 
statute.  Certain  large  grants  were  ex- 
preealy  excepted  from  reeogniUon  by  the 
King  of  Spain  on  his  ratification  of  the 
treaty.  The  act  was  not  intended  to  bring 
them  to  life.  There  1b  a  strong  argument 
that  It  no  more  was  Intended  to  ralldate  aD 
other  grants  expressly  annulled,  but  imther 


that  what  was  alned  at  wm  the  se-orilad 
disputed  territory  l^ng  west  of  the  river  ^ 
Perdldo,  of  wMch  a  short  and  dear  aceonnt  S| 
'la  to  be  found  in  United  States  t.  Lynda,  II  • 
Wall.  632, 20  L.  ed.  230.  In  the  tight  of  that 
history  and  In  view  of  the  aJtematire 
ground  of  dedslon  kept  open  in  United 
States  T.  Horant,  If  there  are  no  other  pos- 
sible dlBtinctlons  between  that  case  and 
this,  we  also  shall  leave  it  open  whether  the 
intimation  In  that  ease  is  right,  or  whether 
the  same  Justice  woe  more  accurate  when  he 
said,  even  with  regard  to  grants  of  land  In 
the  disputed  territory,  that  the  intention  of 
the  act  was  to  validate  them,  "subject,  of 
course,  to  the  express  exceptions  of  the 
treaty  of  181B  and  the  supplementary  decla- 
ration of  the  King  of  Spain  finally  annexed 
thereto."  United  States  v.  Lynde,  II  WaQ. 
632,  848,  617,  20  L.  ed.  230,  234,  235.  See 
KoWeken  v.  United  States.  07  U.  S.  204, 
208,  209,  £4  L.  ed.  047,  048,  H9;  United 
Statsa  V.  Glamorgan,  101  U.  S.  822,  82S,  82S, 
2G  L.  ed.  836  {"which  passed  hy  the  Louisi- 
ana purchase^**  In  SB  L.  ed.  S3S}. 

However  ft  may  be  aa  to  the  question 
upon  which  we  have  touched,  we  are  of 
opinion  that  this  case  "cornea  within  the 
purview  of  the  3d  section  of  this  act"  (of 
1880)  In  the  words  of  g  11,  In  which  event 
the  peUtlMi  is  not  allowed  to  be  main- 
tained. The  Sd  section  provides  for  a 
division  of  the  claims  Into  three  classes, 
numbers  one  and  two  containing  claims 
which  ought  to  be  confirmed,  number  thre* 
containing  those  which  ought  to  be  re- 
jected, "Provided,  that  in  no  caae  shall  such 
commiaaionera  embrace  in  said  classes  ntim- 
&«r  on«  and  tMoifier  two  any  claim  which 
has  been  heretofore  presented  for  aonflrma- 
tion  before  any  board  of  commlsslonen,  or 
other  public  officers  acting  under  authority 
of  Congress,  and  rejected  as  being  fraudu- 
lent, or  procured  or  maintained  by  fraudu- 
lent  or  Improper  means."  We  are  of  opinion 
that  this  proviso  excludes  the  petitioners, 
for  the  reasons  which  we  proceed  to  state. 
Before  the  act  of  1880  was  passed,  an  act 
of  May  23,  1828,  diap.  70,  3  8(4  SUt  at  L. 
284,  28S),  authorized  the  presentation  of 
certain  land  claims  In  Florida  to  a  Judge 
of  the  superior  court  of  West  Florida,  sub- 
ject to  the  restrictions  of  the  act  of  Hay 
26,  1824,  chap.  173  (4  Stat,  at  L.  62).  This 
claim  was  presented  by  the  InneTaritys  for  » 
themselves  snd  the  Forbes  heirs,  and  after  ^ 
a'trisl  the  prayer  for  oonfirmation  of  the* 
title  was  "refused  and  rejected"  for  the 
(SOUS  set  forth  In  an  opinion  which  Is 
the  record  before  ua.  The  general  ground 
IS  the  unwarranted  alteration  of  th* 
r^llstro,  which  we  have  mentioned  above. 
Hie  judge  was  careful  not  to  Implicate  th* 
pnbUe  officN',  remarking  tiiot  It  would  b* 
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nnjuat,  vrbta  hB  was  not  %  party  and  had 
n*  opporttmity  of  defotse.  H«  alas  stated 
that  it  was  not  Intended  to  implicate  tb« 
parties  in  interest.  But  he  pointed  out  that 
the  indncement  for  an  alteration  of  ■  the 
regiatro  a  year  or  two  after  it  was  made^ 
when  tha  Um«  became  essential  In  eonae- 
quence  of  the  treaty,  was  obvious,  and  tut 
plainly  intimated  tiiat  he  oonsidered  tbe 
alteration  fraudnlent,  as  he  could  without 
•ayliig  so  in  words.  He  simply  aroided 
finding  hj  whom  the  alteration  was  made. 
He  quoted  the  Curia  Fllipiea  for  the  in- 
validity of  a  public  instrument  which  does 
not  authenticate  alterations  by  a  salvado, 
and  he  concluded  that  the  claimants  had  no 
legal  grant  prior  to  January  24,  IBIB.  He 
relied  upon  the  absence  of  a  salvado,  no 
doubt,  but  only  as  one  of  the  grounds  for 
deciding  that  the  alterations  were  made 
without  authority  of  law,  and  aa  leading  to 
the  further  consequence  that  tli«  instrument 
was  void. 

The  United  States  set  up  this  adjudication 
as  a  bar  under  the  alraTe-mentloned  !  3. 
The  petitioners  make  sereral  repUes.  In  the 
first  place  they  contend  that  if  a  deeisbn  by 
a  judge  had  been  embraced  within  the  pro- 
tIbo  of  S  3,  he  would  not  haye  been  referred 
to  in  a  slight,  subordinate,  and  alternative 
way,  under  the  general  head  of  "other  pub- 
lie  officers  acting  under  authority  of  Con- 
gress," aft^  tbe  spedfle  mention  of  "any 
board  of  eommiisionera."  The  reason  seems 
plain  enough,  however.  The  whole  scheme 
of  the  earlier  acts  was  that  the  claims 
should  be  presented  to  a  I>oard  of  commis- 
sioners. Act  of  Ma7  8,  1922,  chap.  129  (3 
SUt.  at  L.  70B) ;  March  S,  1823,  chap.  29  (3 
Stat;  at  L  7M) ;  February  8,  1827,  chap.  9 
(4  Stat,  at  L.  S02).  The  right  to  present  a 
claim  to  a  judge  eame  in  only  by  way  of  a 
Iste  supplement  in  a  limited  number  of 
b  eases.  Act  of  Ifay  23,  1B28,  chap.  70,  g  6 
9  (4  Stat  at  L.  284,  286).  The  judge*  ra- 
*  ferred'to  were  judges  of  a  territorial  court 
esUblishod  by  the  acU  of  March  30,  1822, 
chap.  13,  t  fl  (3  Stat,  at  L.  ftS4),  and  March 
3,  1823,  chap.  28,  S  T  (3  Stat,  at  L.  750). 
They  were  not  district  judges,  and  there 
was  a  certain  ambiguity  in  their  standing 
whicb  was  under  discussion  when  the  act 
of  1828  was  passed,  and  has  been  discussed 
■inre.  American  Ins.  Co.  t.  366  Bales  of 
Cotton,  1  Pet.  Oil,  T  L.  ed.  243;  McAllister 
T.  United  States,  141  U.  B.  174,  35  L.  ed.  693, 
11  Sup.  Ct.  Rep.  049.  It  was  most  natural 
to  use  cautious  words,  but  there  wss  no 
other  public  officer  whicb  the  act  of  1860  la 
likely  to  have  had  in  mind.  No  further 
argument  seems  necessary  to  justify  the 
conclusion  that  these  judgea  were  embraced 
within  the  actual,  aa  well  as  the  literal, 
meaning  of  the  wards  oaad. 


In  the  nest  place,  It  Is  said  the  claim  was 
not  found  to  be  fraudulent  or  maintained  by 
fraudulent  or  improper  means,  ^th  re- 
gard to  this  we  thielc  that  we  have  said 
enough  already.  Hie  claim  was  found  to 
be  basad  upon  •■  alteration,  the  motive  for 
which  was  pointed  ont,  and  to  be  main- 
tajned  by  a  relianee  i^wn  the  nnlawful 
alteration.  Tha  main  contention  is  that  the 
judge  had  no  jurisdiction  to  reject  the  claim 
on  that  ground,  because,  the  moment  that 
he  decided  the  true  date  of  the  grant  to  be 
after  January  24,  he  fell  within  a  proviso 
of  the  act  of  Hay  23,  1B2S,  cbap.  70  |  6  (4 
Stat,  at  L.  280),  which  excluded  him  from 
taking  cognisance  of  any  claims  annulled  by 
the  treaty.  United  Statea  v.  Baca,  184  U. 
S.  653,  46  L.  ed.  733,  22  Sup.  Ct.  Rep.  641. 
It  appears  to  ns  that  this  argument  reats 
on  too  narrow  a  view  of  the  statute*  and  ef 
what  was  done.  Tha  claim  aa  presented  was 
within  the  judge's  jurisdiction.  He  had  au- 
thority to  Inquire  whether  It  was  so  in  faei. 
The  document  produced  by  the  petitioner 
showed  a  claim  which  he  could  decide  upon 
tha  marita,  for  the  ooj^  did  not  disclose  tlie 
alteration.  When  the  regiatro  was  put  in 
it  appeared  that  tlie  date  had  been  altered. 
He  atlll  had  antboiity  to  decide  whether  tba 
alteration  waa  vaKd.  He  decided  that  It 
was  unlawfully  and  fraudulently  made.  It 
would  be  an  extraordinary  refinemmit  to 
say  that  he  had  authority  te  decide  tliat  It^ 
was  made  unlawfully,  but  not  to  decide  whyS 
It  wss  unlawful  The  illegaJity  did  nolfol-* 
low  from  the  mere  fact  of  alteration.  Had 
there  been  a  salvado  It  might  have  hem 
valid.  He  could  not  come  to  his  conclusion 
without  some  definite  ground. 

Moreover,  while  It  is  true  that  the  limK 
tation  In  I  0  of  the  act  of  IS2S  in  form  pro- 
vides that  the  act  shall  not  be  talten  to 
authorise  the  Judge  to  take  cognisance  of 
any  ^laim  annulled  by  the  treaty,  etc,  in 
substance  it  Is  sddressed  to  maintaining  tha 
Invalidity  of  the  excluded  elalms.  Tho 
jurisdiction  of  the  judge  was  no  different 
from  what  It  would  bav*  been  if  the  pro- 
viso had  declared  that  nothing  In  the  act 
should  be  taken  to  validate  or  to  authorlsa 
the  recognition  of  aay  claim  which  the 
treaty  declared  void.  We  are  of  opIni(» 
that  the  Judge  had  authority  to  find  Uta 
claim  to  t>e  fraudulent  and  maintained  by 
Improper  meana. 

The  decree  'Ejected"  the  claim  npon  tha 
grounds  which  we  have  stated,  and  an  opin- 
ion waa  expressed  that  the  grant  wo*  net 
merely  annulled  hy  the  treaty,  but  void 
under  Spanish  law.  But  the  objection  re- 
mains to  be  answered  that  even  If  '^eet* 
waa  a  proper  term  for  the  decree  tn  such  a 
case,  and  even  if  the  jurtadiction  to  reject 
tnelnded  authority  to  find  that  the  tUm 
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bud  b«aB  MTtd  from  the  tm^  b7  tnnd, 
tOU  then  ma  no  Juriodjethm  to  pan  npoa 
lb  nUditr  apart  from  tha  treaty,  and  that, 
tharafei^  tha  claim  now  may  ba  aet  np 
rfMa  Um  Mst  of  ISeO  haa  brought  it  to  Ufa. 
Tha  provlM  in  |  3  of  tha  act  of  I860,  it  may 
b*  mlA,  refen  to  elaima  rajacted  on  their 
Bwita,  when  all  the  merita  aa  admitted  ' 
that  act  were  open.  We  are  of  optoion  that 
there  la  no  naaoa  for  thoa  artificially  nar- 
nwing  worda  that  on  their  face  include  all 
aaaaa.  They  Inolode  aa  wall  any  claim 
which  prerioDiIy  had  been  rejected  aa 
f^widnlent  or  maintained  by  impropei 
■eana,  when  the  fraud  addreaaed  Itself  to 
ntriding  the  treaty,  aa  when  it  related  to 
aome  other  fact  material  to  the  ralidity  of 
tha  claim  at  tha  time  when  it  waa  created. 
no  fraud  want  to  the  merita  of  tha  < 
Vor,  by  the  meaning  of  tLe  aot  of  1828,  aa 
^  Joflt  explained,  the  date  of  the  grant  wi 
S  material  to  the  Talldity  of  tha  claim  aa 
*  the  authority  of  the  Captain  Qraeral  *of 
Cuba  te  oonrey  en  beluUf  of  tha  King. 
Therefore  It  ia  onr  opinion  that  the  claim  ia 
barred  by  the  deerea,  even  if  it  could  eeoapa 
front  the  other  objeetiooa  upon  which  wa 
have  found  It  mineeessary  to  paaa. 
Decree  rerersed. 

(208  U.  a  l»B) 

FRANK  W.  OUT,  W.  T.  Stanvorth,  «t  aL 

JOHN  A.  DONALD. 

Pilota-^Utility  for  each  othei*a  aetflKence. 
Memlwrs  of  a  voluntary,  wdncorpo- 
ratad  pilot  aaaodation,  whieh,  under  the 
ttate  uiWB,  could  neither  select  nor  dis- 
diarge  its  members,  nor  control  or  direct 
them  In  the  per[orma.nce  of  their  duties  aa 
licensed  pilots,  whether  technically  parts  era 
or  not,  are  not  liable  to  the  owner*  of  pilot- 
ed tmmIb  for  the  negligence  of  each  other 
beeaaae,  inatead  of  taking  their  feea  aa  they 
mm  them,  such  fees  go  into  a  common  fund, 
■ad,  after  deducting  enentea,  are  dbtrlbnt- 
•d  to  the  flCTeral  memben  according  to  tha 
number  of  daya  they  reepectively  were  on 
the  BctiTe  llat.* 

[No.  ».] 


O'S  A  CiCRTlWCATE  from  the  United 
Statea  Qrculb  Court  of  Appeals  for  the 
Fourth  Circuit,  presenting  questioni  aa  to 
tlie  Uability  of  membere  of  a  pilot  asiocfa- 
tlon  for  the  n^Iigenee  of  each  other. 
Answered  In  the  uegatiTO. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  Tnclcer  Brooke  and  K,  C 
Varahall  for  Guv  et  a1. 

Ur.  Kobert  IL  HtiKhes  for  Donald. 
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*Ur.  Jnatiee  Helmet  delhered  the  ophiloa* 
of  the  oonrti 

Thia  caae  cornea  before  na  on  a  certificate 
from  the  drouit  court  of  appeals.  It  is  * 
libel  broo^t  by  the  owners  of  a,  steamer 
against  the  members  of  the  Virginia  Pilot 
Aaaodation,  and  seeks  to  hold  them  all 
liable  for  the  alli^ed  negligence  of  Guy,  one 
of  thdr  number.  For  tlie  proceedings  In  the 
district  court  see  IZT  Fed.  £28,  135  Fed.  420. 
The  negligence  occurred  when  Guy  was  act- 
ing aa  pilot  of  tlie  steamer  and  led  to  a 
oolliston,  for  which  the  owners  of  steamer 
paid  damages  to  the  other  vesiel  in  order  to  j 
and  a  suit.  The  questions  certified  are  (1)« 
whether  the  raemhen  ofthe  aaaodation  are* 
partners  ou  the  facts  set  forth;  (2)  whether, 
if  partners,  they  are  liable  to  owners  of 
piloted  vessels  for  the  negligence  of  each 
other;   (3)  whether,  if  not  technically  part- 

STS,  they  nevertheless  are  so  liable. 

The  facta  appear  in  the  tlrird  article  of 
the  Ubel,  whldi  waa  excepted  to,  and  in 
anawers  to  interrogatoriee.  They  are  aa  fol- 
lows; The  defendants  are  a  voluntary,  nn- 
fncorporated  aasodatlon.  By  their  agree- 
ment they  talce  turns  in  boarding  vessels  re- 
quired by  law  to  talce  a  pilot,  and  the  fees, 
which  oUierwise  would  be  paid  to  the  pilot 
that  boarded  the  vessel,  are  paid,  except  In 
of  national  vessels  and  disputed  bills, 
to  the  association  upon  bills  made  out  by 
it,  and  go  Into  a  common  fund,  from  which 
the  aasodatlon  pays  the  expensee  of  the 
bnsiness,  including  office  rent.  At  the  time 
of  the  accident  the  net  profit*  were  divided 
according  to  the  number  of  daya  the  several 
pilots  were  upon  the  active  list.  The  consti- 
tution and  by-lawB  of  the  association  an 
exhibited  and  will  be  referred  to.  tt  is 
proper  to  add  here  a  few  words  aa  to  the 
Virginia  law.  By  the  Code  of  I8ST  a  board 
of  commiasioners  is  instituted  to  examine 
persons  applying  for  l>ranches  as  pilots;  and 
the  commissioners  are  given  "full  authority 
te  make  such  rules  as  they  may  think  neces- 
sary for  the  proper  government  and  regu- 
lation of  pilot*  licensed  by  them."  g  1D55. 
There  are  details  as  to  the  qualification  and 
classification  of  pilot*  and  their  duties,  in- 
cluding a  requirement  u  to  boats,  of  the 
pilot  "or  the  company  to  whidi  he  belonga." 
§  1980,     Acting  se  pilot  without  authority 

punished-  9  1963.  Certain  vessels  are  re- 
quired to  tnlce  the  first  pilot  tliat  ofi'ers  hia 
servlcea  or  to  pay  full  pilotage,  f  I9S5. 
See  9  1P76.  The  amount  of  pilotage  la  fixed. 
%  1S6B.  A  personal  liability  la  Imposed  for 
the  amount,  and  it  is  to  be  noticed  that  it 
is  a  liability  to  the  Individual  pilot  em- 
ployed. 9  IflTS.  The  pilot's  right  to  collect 
his  account  is  fortified  by  a  penalty,  g  ISTS. 
The  board  of  commissioners  is  authorized  to 
decide    any    controversy   between   Bcensed 
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MpHoti  or  betTreeu  a  pilot  end  the  maater, 
3  owner,  or  consignee  of  •  t«sm1,  and  to  enter 
*  Jddgmant,*  which,  if  for  mone^,  may  be  col- 
lected hj  a  aheriff,  etc.  )  1080.  But  a  Judg- 
ment of  auapension  againet  a  pilot  Ii  limited 
In  general  to  between  one  and  twelve 
months.  S  1S81.  And  the  board  oannot  de- 
cide upon  the  liability  of  "a  pilot"  to  any 
party  injured  by  hia  negligence.  9  1962. 
Pilota  demanding  or  receiving  more  or  leas 
than  their  lawful  fees  are  subjected  to  a 
forfeiture.  !  1985.  And  certain  further 
duties  are  prescribed. 

The  rules  of  the  board  of  commlasloner* 
provide  for  the  appointment  by  them  of  a 
supervisory  board  from  the  pilot  aeaoclatlon, 
to  report  to  the  president  of  the  board  of 
commissioners  all  esses  of  tnsubordiuation, 
breach  of  rules,  etc.,  or  any  misdemeanor, 
afloat  or  on  shore,  on  the  part  of  any  mem- 
ber of  the  association.  A  pilot  desiring  to 
go  off  duty  for  five  days  or  longer  la  re- 
^[vlred  to  apply  to  the  board  of  oom- 
missloners.  Buapensiona,  by  whomaoever 
ordered,  are  to  be  reported  wHhIn  twenty- 
four  hours  to  the  president  of  the  board, 
•nd  are  to  be  acted  upon  by  the  board.  All 
pilots  are  required  to  look  out  for  their 
tnma,  and  each  pilot  I*  held  lesponeible  for 
whatever  turn  he  may  hold  upon  the  list, 
offlcers  being  prohiUted  fnm  having  any- 
thing to  do  with  the  swapping  of  turns.  It 
will  be  aeen  that  the  rules  of  the  board, 
made  under  the  authority  of  thia  statute, 
recognize  the  aasodatlon,  as  does  the  Code, 
more  vaguely,  in  S  IMO,  quoted  above.  The 
rules  also  recognize  the  substitution  of 
turns  for  the  free  competition  of  which 
there  an  traces  in  the  Oode.  The  rules 
tacitly  assume  that  every  pilot  is  a  member 
of  the  association.  AU  punishment  and  eus- 
pension  is  in  the  hands  of  the  board,  except, 
as  may  be  added  here,  that  the  by-laws  of 
tho  association  Impoae  a  flue  of  810  for  a 
first  violation  of  the  rules  of  Uie  asaocia- 
tiou,  of  820  for  a  aeoond  offense  and  provide 
that  a  third  shall  be  reported  to  the  board  of 
pilot  commissioners.  Thna  substantially  the 
whole  goverumeat  of  the  aaaodation  la  in 
■9  the  hands  of  the  board. 
3  The  questions  certified  very  properly  go 
beyond  the  question'of  the  existence  of  a 
partnership.  As  long  as  the  matter  to  be 
wneidered  Is  debated  in  artificial  terms 
there  is  a  danger  of  being  led  by  a  technical 
definition  to  apply  a  certain  name,  and  then 
to  deduce  consequences  which  have  no  re- 
lation to  the  grounda  on  which  the  name 
wsa  applied.  The  subetance  of  the  ease  la 
this:  A  man  who  is  responsible  before  the 
law  la  alleged  to  have  eommitted  a  tort.  It 
la  proposed  to  make  other  men  pay  for  It 
who  not  only  have  not  eommanded  it  or  any 
Mt  of  which  it  wsa  the  natural  eonasqnenee, 


but  who  would  have  prevented  It  If  they 
could,  and  who  have  done  what  they  could 
to  prevent  it,  so  far  as  the  qualifications  and 
employment  of  the  pilot  were  not  talfen  out 
of  their  bands  by  law.  Why  they  should 
have  to  pay  Is  the  problem  recurring  through 
ageiM^  in  all  its  forms,  and  whatever  may 
be  thought  of  some  of  the  reasons  that  have 
been  offered  when  the  obligation  has  been 
imposed,  It  is  certain  that  something  mora 
and  better  must  be  found  than  that  the  de- 
fendants divide  the  pay  for  the  work  that 
they  have  done,  or  that  It  le  a  convenience 
to  the  party  aggrieved  to  discover  a  full 
purse  to  which  to  resort. 

Whether  tho  ground  be  poHey  or  tra- 
dition, such  a  liabili^  is  Imposed,  aa  we  all 
know.  In  many  cases.  When  a  man  ia  carry- 
ing on  business  in  his  private  interest  and 
Intrusts  a  part  of  the  work  to  another,  the 
world  has  agreed  to  make  him  answer  for 
that  other  as  if  he  had  done  the  work  him- 
self. But  there  is  always  a  limitation.  It 
is  true  that  he  la  not  excused  by  care  in 
selection  or  orders  sufficient  to  secure  right 
oonduet,  If  obeyed.  But  when  he  could  not 
select,  could  not  control,  and  could  not  dl»- 
eharge,  the  guilty  man,  he  does  not  answer 
fcr  his  torta.  As  a  familiar  instance,  the 
servants  of  an  independent  contractor  are 
not  the  servants  of  the  contractee.  The  lia- 
bility of  a  vessel  when  In  the  handa  of  a 
compulaory  pilot  is  not  put  upon  the  ground 
that  the  pilot  is  the  agent  or  servant  of  the 
owners,  and  therefore  does  not  bear  upon 
the  qneetion.  The  China  (The  China  t. 
Walsh)  7  Wan.  OS,  18  L.  ed.  67.  Now,  we^ 
are  not  carious  to  hiquire  what  form  of  test  9 
shall  be  accepted  s^the  most  profound  for  the  ■ 
existence  of  a  partnership  when  considering 
liability  for  debts;  but  tt  U  plain  that  when 
we  are  considering  a  liability  for  torts  under 
the  circumstances  supposed  no  stricter  or 
differwit  criterion  ought  to  be  applied  than 
In  those  eases  where  agency  is  the  admitted 
ground.  The  rule,  however  stated,  preasee 
to  the  verge  of  general  principles  of  liability. 
It  must  not  be  pressed  beyond  the  point  for 
which  we  can  find  a  rational  support. 

So  far  as  appears,  the  Virginia  Pilot  As- 
sociation had  no  one  of  the  three  powers 
whldi  we  have  mentioned.  Seemingly  it 
could  neither  select  nor  discharge  its  mem- 
bers, as  certainly  it  could  not  control  or 
direct  them  In  the  performance  of  their 
duties  aa  pilots.  To  take  the  last  first.  It  is 
qnlto  plain  that  the  Virginia  Cods  con- 
templates a  bond  of  mutual  personal  lia- 
bility between  the  master  of  a  vessel  and 
the  pilot  on  board.  If  we  imagine  such  a 
pikit  performing  bis  duties  within  sight  of 
the  assembled  association,  he  still  would  be 
sols  master  of  his  course.  If  aU  of  Us  fel- 
lows pMsed  a  TCta   ea   the   apot   that  kt 
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■hoald  chutge,  uid  shouted  it  througit  a 
speaking  trumpet,  he  would  owe  no  duty  to 
ob«y,  but  would  be  as  free  u  before  to  do 
what  he  thought  best.  Then,  as  to  the 
selection  of  members,  there  is  no  indication 
of  any  in  the  Code,  the  ruin  of  the  board, 
or  the  constitution  and  by-laws  of  the  as- 
lociatioit.  Nothing  Is  said  about  member- 
irfiip,  and  the  implication  is  plain  that  a 
oonditian  of  the  association  being  permitted 
by  the  board  to  ejist  is  that  every  pilot  be- 
longs to  ft.  Probably,  while  it  erists,  a 
jrilot  ecarceiy  would  find  it  poaaible  to  com- 
pete from  the  outside.  It  is  still  plainer 
thft-  the  only  proyiaion  for  expulsion  is  that 
which  would  follow  upon  a  pilot's  being 
ieprired  of  his  license.  The  asBociation  has 
mo  power  OTer  that. 

All  that  there  is  upon  which  to  base  a 
Joint  liability  is  that  the  pilots,  instead  of 
taking  their  fees  as  they  earn  them,  aceom- 
plfah  substantially  the  same  result  by  min- 
ting them  In  the  flrrt  place,  and  then,  after 
iwying  expenses,  distributing  them  to  those 
3«i  the  acUre  list  according  to  the  number 
•  of'dayi  they  respectively  have  been  there. 
Apart  from  the  possible  sHght  difference 
between  the  proportion  of  days  on  the  active 
Uet  and  days  of  active  serviee,  the  ease  Is 
the  same  as  if  each  pilot  kept  his  fees, 
novty  eontribntlng  to  keep  op  a  common 
efRce  from  which  his  bills  might  be  sent  out 
and  when  a  tew  details  of  common  interest 
eonld  be  attended  to.  In  the  latter  case 
this  suit  hardly  would  have  been  brought. 
The  distinction  between  it  and  the  one  at 
kar  is  not  groat  enough  to  juaUfy  a  dlf- 
teent  result.  See  The  aty  of  Dundee,  47 
C.  C.  A.  Sai,  108  Fed.  679,  6M,  103  Fed. 
m.  The  second  and  third  queaUons  certl- 
i  "No." 
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CITY  OP  ATLANTA. 

HonopoUee— antitniBt  act— action  for  three- 
fold damages.  ,  .,  ,  . 

1.  The  action  for  threefold  damages  tor 
fciiury  to  "business  or  property  authorised 
by  the  antitrust  act  of  July  2,  1890  (26  Stat. 
at  L.  809.  chap.  647,  U.  S.  Comp.  Stat.  1901, 
p.  8202),  f  7.  in  cases  of  violatioiw  of  that 
act  may  be  maintained  by  a  Georgia  munic- 
ipal corporation  against  the  foreira  corpo- 
rate mpmbers  of  a  combination  forbidden  by 
that  act,  where  the  municipality  was  led,  by 
reason  of  the  Illegal  combination,  to  pur- 
chase from  an  Alabama  corporation  at  an 
axoesaive  price  the  Iron  pipe  needed  for  its 
waterworks  system. 
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scribed  by  U.  S.  Rev.  Stat.  S  10*7, 
Oomp.  Stat.  1901,  p.  727,  for  any  "suH  cw 
prosecution  for  any  penalty  or  forfdtnr^ 

Eecuniary  or  otherwises  accruing  under  the 
iws  of  the  United  States,"  does  not  ^ply 
to  the  action  for  threefold  damages  for  in- 
jury to  "business  or  property,"  authorised 
by  the  antitrust  act  of  July  2,   1890,  g  7, 

iBCS  of  violations  of  that  act. 
Limitation  of  actions — threefold  damagea 
under  antitrust  act. 
3.  The  ten  years  limitation  prescribed 
by  Tenn.  Code,  S  2778,  for  "all  other  cases 
not  expressly  provided  for,"  rather  than  the 
one  year  limitation  prescribed  by  3  BT72 
for  "statute  penalties,"  or  the  three  yean 
limitation  prMcrlbed  by  %  2773  for  injuries 
to  personal  or  real  property,  governs  an  at^ 
tion  for  threefold  damages  for  injury  t« 
"business  or  property"  brought  under  the 
antitrust  act  of  July  2,  1890,  S  7,  in  whicb 
the  right  of  recovery  Is  based  on  the  ex- 
cessive price  for  iron  water  pipe  which  ft 
municipality  was  led  to  pay  by  reason  of 
an  ill^^  arrangement  between  the  mem- 
bers of  a  trust  or  combination  formed  is 
violation  of  that  act. 

[No.  «.] 


IN  ERBOR  to  the  United  States  CSreuIt 
Court  of  Appeals  for  the  Sixth  Circuit  to 
reriew  a  judf^ent  wMch  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Tennessee,  hi  favor  of  plaintiff, 
in  an  action  to  recover  threefold  damages 
for  injury  to  busineiB  or  property,  sustained 
by  reason  of  a  violation  of  the  antltnirt 
art.     Afflmied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Spurlock  and  Foster  V, 
Brown  for  plaintiffs  in  error. 

Uesars.  George  Westmoreland,  CIrarChm 
P.  Ooree,  Linton  A.  Dean,  and  J.  Ik  Fttnat 
for  defendant  in  error.  ^ 

•Mr.  Justice  Holmei  delivered  the  opinloo* 
of  the  court; 

This  is  an  action  by  the  dty  of  Atlanta 
(Georgia)  against  two  Tennessee  oorpora- 
tions,  members  of  the  trust  or  combination 
held  unlawful  in  Addyston  Pipe  ft  Bteel  Co. 
V.  United  States,  175  U.  8.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep,  Bfl.  The  object  of  the  suit 
is  to  recover  threefold  damages  for  allf^red 
injury  to  the  city  in  Its  business  or  property, 
under  9  7  of  the  act  of  July  2,  1890,  chi^ 
647   (28  Stat,  at  L.  209,  U.  S.  Comp.  Stat 

I  1901,  p.  3202).  The  all^rf  injury  la  that 
the  dty,  being  engaged   in   eonduoUng  • 

I  systsm  of  w»t«w«kB,  aad  wishing  to  b^ 
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IfMi  water  ^p^  wm  lad,  b7  reaacm  of  tiw 
fflegal  Mnuigamento  between  tbe  niemben 
of  the  tixut,  to  puTcbaee  the  pipe  Eroni  the 
AimletMi  Ffpe  ft  Toaaiij  Compeaj,  en  AIk- 
tana  coTporktioD,  at  k  pries  mudi  above 

a  what  was  naaonabla  or  the  pipe  waa  worth. 

gnie  purchaae  wae  made  after  a   afmnlated 

•  eomptlitloB,  at  a  priee  fixed  bj  the  tnut, 
and  einbraoing  a  bonue  to  be  divided  among 
the  memben.  The  plaintiffs  In  error  de- 
ntmed  to  the  declaration,  and  pleaded  not 
guilty,  and  that  the  action  accrued  mora 
than  one  year  and  more  than  three  jeare 
befora  the  lult  waa  brought,  relying  npon 
II  2772  and  2773  of  the  Code  of  Tenneeeee, 
the  eaetem  dietrlet  of  Tenneeaee  bdng  the 
dlatriet  in  which  the  enlt  waa  brought. 
Hw  demurrer  to  the  declaration  waa  over- 
ruled  and  the  plaintiff  had  a  verdict  and 
Judgment  in  the  dieuit  court.  The  verdiot 
waa  for  the  differenoe  between  the  price  paid 
and  the  market  or  fair  priee  that  the  dty 
would  have  had  to  pay  under  natural  eon- 
dftiiMS  had  the  eomblnation  been  out  of  the 
way,  together  with  an  attomey'e  fee.  Tbe 
Judgment  trebled  the  damagea.  It  waa  af- 
firmed by  the  oiroult  eourt  of  appeala,  the 
plalntiffe  In  error  having  eaved  their  rigfata 
•t  every  etage.  The  diecuialona  of  the  law 
took  place  before  the  Jury  trial  wae  reached. 
They  will  be  found  In  U  LILA.  721,  01  a 
a  A.  S8T,  127  Fed.  23,  and  101  Fed.  BOO. 
For  OUT  purpoeea  It  Mama  onneeeaaary  to 
■tate  the  eaae  at  greatv  length. 

The  faeta  gave  rUe  to  a  eanaa  of  aetion 
ander  the  act  of  OongreM.  Tbm  dty  waa  a 
peraon  within  the  meaning  of  |  7  by  the 
•xpreea  provialon  of  |  &  It  waa  Injured  in 
Ita  property,  at  leaat.  If  not  In  ita  buelneBa 
tt  fnmlehlng  water,  by  being  led  to  pay 
wtar*  than  the  worth  of  the  pipe.  A  pereon 
whoee  property  la  dimlnlahed  by  a  payment 
of  money  wrongfully  induced  la  Injured  In 
Ua  property.  Tbe  tranaaoUon  which  did  tbe 
wrong  waa  a  tiaaaaeUon  between  paitiee  in 
different  etatee,  if  that  be  material.  The 
tact  that  the  dafendanta  and  othera  had 
eombined  with  the  seller  led  to  the  exceeslve 
diarge,  which  the  leHer  made  In  the  Inter- 
eat  of  the  tnut  by  arrangement  with  Ita 
memben,  and  which  the  buyer  waa  Indnoed 
to  pay  by  the  eemblance  of  eompetltlon, 
aleo  arranged  by  the  members  of  tbe  trust. 
One  object  of  the  combination  was  to  pre- 
vient  other  produeere  than  the  Anniaton  Pipe 
A  Veondry  Company,  the  aeller,  from  eom- 
^  fating  In  ■»!«  to  the  plidnUff.    There  can 

•  to  BO  doubt  that  OongrcM  had  power  to 
■  give  a«>aetloB  for  damegea  to  an  Individual 

^ha  niffan  by  breach  of  the  Uv.  W.  W. 
Kantagna  &  Oo.  v.  Lowrr,  19S  U.  B.  S8,  4S 
L.  ad.  MM,  M  Sup.  Ot  R^  307.  The  dam- 
■fa  eonplained  of  moat  almoat  or  quite  al- 
w^B  to  damage  In  prapertj,  that  la,  fai  tbe 


money  of  the  plaintiff,  which  Is  owaed  wWh- 
\a  Bome  partlealar  atata.  Ih  other  word% 
If  Congreea  had  power  to  make  the  acta 
which  led  to  the  damage  lOegal,  It  could 
authorice  a  recovery  for  the  damage,  al- 
though tto  latter  was  suffered  wholly  with- 
in the  bouDdarles  of  one  state,  nnally,  the 
fact  that  the  sale  was  not  so  connected  In  ita 
terms  with  the  unlawful  combination  aa  to 
be  unlawful  (Connolly  v.  Union  Sewer  Pipe 
Oo.  184  U.  8.  HO,  43  Ik  ed.  «70,  22  Si^.  Ct 
Bap.  431)  In  no  way  oontradlcts  the  piopod- 
tlon  that  the  motlvea  and  Inducemsita  to 
make  It  were  ao  affected  by  the  eomblnation 
as  to  eonatitnta  a  wrong.  la  most  eases 
where  the  result  complained  of  aa  springing 
from  a  tort  la  »  eontraet,  the  contract  Ii 
lawful,  and  tto  tort  goee  only  to  tto  motlvea 
which  led  to  Its  toing  mad^  aa  when  it  is 
induced  by  dureas  or  fraud. 

The  limitation  of  live  years  in  Rev.  Stat 
11047,  U.  8.  Camp.  Stat.  1001,  p.  727,  to  any 
"suit  or  prosecution  for  any  penalty  er 
forfeiture^  pecuniary  or  otherwiae,  accruing 
under  the  laws  of  tto  United  Statea,"  doee 
not  apply.  The  eonstmetion  of  tto  phraee 
'^uit  for  a  penalty,"  and  tto  reaaona  for 
that  eonatruetlon,  tove  been  stated  so  fully 
by  this  eourt  that  It  Is  not  neceeeary  to  re- 
peat them.  Indeed,  tto  proposition  hardly 
la  dlspotad  here.  Huntington  v.  AttriU,  143 
U.  8.  flS7,  368,  33  Ii.  ed.  1123,  II2S,  13  St^i. 
Ct.  Hep.  224;  Brady  v.  Daly,  170  U.  8.  1^ 
1S5,  IBS,  44  L.  od.  109,  112,  113,  £0  Sup.  CL 
Rep.  32. 

Thua  we  come  to  the  auin  qneatlon  of  tto 
case,  namely,  whidi  UmltaUon  under  tto 
laws  of  Tenneesee  Is  i^pUcable,  the  matter 
being  left  to  the  local  law  by  the  ellenee  of 
the  statntca  of  the  United  Statea.  Rav. 
Stat.  I  721,  U.  8.  Corap.  SUt.  1901,  p.  S81| 
Campbell  v.  Haverhill,  16S  U.  8.  610,  39  L. 
ed.  £80,  10  Sup.  Ct.  Rep.  217.  The  material 
provisions  of  the  Tennessee  Code  are  as  (ol- 
bwai  By  arUele  2739  (Shannon,  4488}  aU 
dvil  actions  are  to  to  commenced  within  tto 
periods  preaoribed.  with  immaterial  excep- 
tions. By  article  2772  (Shannon,  44S9) 
actiona,  among  othen,  for  *%tatuta  penal-^ 
ties,  within  one  year  after  eanae  of  actlong 
Mvned.'  By  277t>(Shannon,  4470)  "aotlona* 
for  InJuriM  to  personal  or  real  property^ 
aetloua  for  tto  detention  or  conversion  of 
penooal  property,  within  three  years  from 
the  accruing  of  the  cause  of  action."  By 
2778  (Shannon,  4473)  eo^inaotlone  mnmer- 
ated,  "^d  all  ottor  eaaes  not  expressly  piw- 
vtded  for,  within  ten  years  after  the  eauae 
of  action  accrued.'  The  circuit  eourt  of  ap- 
peals held  that  the  case  did  not  UXl  within 
2772  or  2n8,  bat  only  within  2773,  and 
thereft>re    waa   not   barred.    Attboogh  tto 
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deeUos  !■  ttppttUA  tnaa,  u  tUi  qnartloii 
IbtoItm  Um  «oii*biioU(ni  of  Toeml  Irw,  wa 
eutnot  bnt  ftttribnU  weight  to  tlw  optnioa 
of  th*  Judge  who  ntidered  the  Judgment,  tn 
vlaw  of  hi*  azpeileiuw  upon  the  inprame 
Mart  of  Tenneeeee.  And  ftlthongh  donbte 
were  r&laed  b7  the  •rgnment,  we  heve  come 
to  agree  wtth  hie  interpretetlon  in  the  main. 
Ae  to  the  utiela  touching  actions  for 
■tatnte  peneltiee,  notwItlutftTiding  eonu 
grounds  for  diatlngulthfiig  It  from  Kev. 
Stat.  I  IMT,  which  were  poloted  out,  lo 
far  M  this  liebility  under  the  Uw*  of  the 
United  States  is  ooneemed  we  must  adhere 
to  the  eonttmetloD  of  it  which  we  already 
hare  adopted.  The  chief  argumrat  relied 
upon  Is  that  this  suit  Is  for  injnr7  to  person- 
al jmpertj,  and  so  within  artlole  2TTS.  It 
was  pressed  upon  us  that  formerly  the  limi- 
tations addressed  themeelTes  to  forms  of 
action;  that  actions  upon  the  esse,  snch  as 
this  would  hare  been,  were  barred  In  three 
years,  following  Btat.  SI  Ja&  L  chap.  21,  g 
S,  and  that  when  a  change  was  neeessltatwl 
by  the  doing  away  with  the  old  forma  of 
action.  It  Is  not  to  be  supposed  that  the 
^ange  waa  intended  to  affect  the  substance, 
or  more  than  the  mode  of  stating  the  time 
allowed.  Of  course,  it  was  argued  also  that 
this  was  an  bijnry  to  property,  within  the 
plain  meaning  of  the  words.  But  we  are 
latisfled,  on  the  whole,  and  In  t1«w  of  Its 
Joztaposition  with  detention  and  couTerslon, 
that  the  phrase  has  a  narrower  intent.  It 
may  be  that  H  haa  a  somewhat  broader 
scope  than  waa  Intimated  below,  and  that 
some  wrongs  are  within  It  besides  physical 
damage  to  tangible  property.  But  there  is 
S  a  sufficiently  clear  distinction  between  in- 
?  Juries  to  property*  and  'injured  In  bis  busi- 
neea  or  property,"  the  latter  being  the  lan- 
guage of  the  act  of  Congress.  A  man  is  in- 
jured In  his  property  when  his  property  is 
diminished.  He  would  not  be  said  to  have 
nllered  an  Injury  to  his  property  unless  the 
harm  fell  upon  some  objert  more  definite 
and  1ms  ideal  than  his  total  wealth.  A 
trademarlc,  or  a  trade  name^  or  a  title,  la 
property,  and  Is  regarded  as  an  object 
capable  of  Injury  in  Tarious  waye.  But 
when  a  man  Is  made  poorer  by  an  extraTa- 
gant  Inll  we  do  not  regard  his  wealth  as  a 
■nHy,  or  the  tort,  If  there  U  one,  as  directed 
against  that  unity  as  en  object  We  do  not 
go  behind  the  person  of  the  sufferer.  We 
say  that  he  haa  been  defrauded  or  snhjected 
to  doreee,  or  whaterer  It  may  be,  and  stop 
there.  It  was  urged  that  the  opening  article 
to  which  we  liave  referred  ezpreased  an  In- 
tention to  bar  all  cItII  aetlons,  but  that 
hardly  heipe  the  construction  of  any  par- 
tknlar  arUela  following,  slnee  the  dragnet 
at  tha  end.  BT7S,  eatehea  all  eases  not  "sz- 


pressly  ^nrldad  6>r.'    On  the  whole  eaa* 
we  agree  wltb  the  court  below. 
Judgment  afllrmsd. 


DAVID  JACKS. 

PriTata  land  clalma— atate  contral  onr 
pueblo  land& 
1.  The  California  Ic^latore  could  en- 
act the  act  of  April  S,  isee,  raUfylng  eon- 
veyances  made  by  the  eorjiorate  anthorl- 
tlea  of  tha  dty  of  Monterey  of  pneblo  lands 
eonHrmed  to  that  dty  by  the  United  Btatas 
and  afterwards  patented  to  It,  ita  •ooeea- 
sors  and  a~' — 


Emr  to  itate  court— federal  qvestioiL 

2.  The  question  lAether  the  California 
I^Islature  eovld  snaet  the  act  of  April 
2,  1806,  ratifyiw  otmTeyauesa  made  by  Um 
corporata  anthontles  of  tha  dty  erf  Umt^ 
rsy  of  pueblo  lands  eonflrmed  to  that  eKy 
by  the  United  Btatee,  and  afterwards  pat- 
ented to  it,  ita  Bucoeasors  and  assigns,  la 
Mijy  dis- 


Arguad  and    submitted    October    10,  lOOOL 
Deeided  December  S,  ISOO. 

IN  BBBOB  to  the  Supreme  Oourt  of  Uw 
State  of  Oalifomia  to  review  a  Judg- 
ment which  affirmed  a  Judgmsnt  of  tha  Su- 
perior Court  of  the  Oomty  of  Monterey,  tn 
that  state,  In  faror  of  defandant  In  an  a» 
tlon  to  quiet  title  to  pneUo  htnda.   AffirmeaL 

Sea  same  eaae  below,  US  CaL  S<2,  73  Pae. 
iSO. 

The  faete  ai«  stated  In  tha  opinion. 

Mr.  HamOtos  Gay  Howard  for  platntUI 
in  error. 

Msasrs.  W.  L  Brobed^  John  Garber,  and 
Fraderle  D.  MeKlnney  f6r  defndant  In  ar* 


Action  to  quiet  titles  brought  by  plain- 
tiff in  error  (sad,  being  plaintiff  In  the  court 
below,  we  win  so  dedpiata  ft)  In  the  ett> 
perlor  oourt  of  the  eonnty  of  Monterey  ta 
1,835.03  aerse  of  land,  ettuate  hi  Montersr 
county,  state  of  CaUfomiiL  PlalntUf  al- 
leged title  In  fee  dmple,  and  eontend*  tiiat 
such  title  haa  come  to  it  as  successor  of 
the  pueblo  of  Monterey  of  Upper  CaBforaia^ 
There  Is  no  dispute  that  the  land  waa  part 
of  the  ptublo  of  Ifoitaray,  and  that,  aftav 


lyCOOglC 


S7  SUFBEMB  COURT  REPORTEB. 


OOT.  Teku, 


proper  proeoedlnga  h»A  In  pnmuuieA  of  leta 
of  CongTMB,  the  title  of  tlia  dtj  of  Monte- 
rey   was  conflnned    by    %    deorea    of   the 
^  board  of  land  commisBionera,  and  s  patent 
«  Inaed  to  the  city  November  19,  1891. 

•  *  The  defendant  gets  hU  title  thioagh  one 
D.  R.  Ashley,  vho  was  the  attorney  for 
tho  city,  to  present  and  proseeate  its  claim 
to  the  land  before  the  board  of  land  com- 
mlsflloners.  To  pay  the  Indebtedness  In- 
curred for  his  services  the  land  was  sold 
under  the  authority  of  certain  acts  of  the 
legislature  of  the  state,  and  purchased  by 
hbn.  The  validity  of  the  title  so  derived, 
as  against  the  title  ol  tlie  city  as  successor 
of  the  pueblo  of  Monterey,  free  from  the 
control  of  the  Ic^slature,  makes  the  ques- 
tion in  the  case.  Judgment  passed  for  the 
defendant  In  the  trial  court  and  was  af- 
firmed by  the  supreme  court.  139  Cal.  642, 
73  Pac.  438.    This  writ  of  error  was  then 

The  city  of  Uonterey  was  incorporated  by 
an  act  of  the  legislatare  of  tlis  state  of 
California,  March  30,  1850,  and  became  there- 
by successor  of  the  former  pueblo  to  its  pueblo 
lands.  In  1SS7  the  charter  of  the  city  was 
amended,  and  tty  I  7  thereof  the  trustees 
were  empowered  to  pay  off  tlie  expenses  of 
prosecuting  the  title  of  the  city  before  the 
United  States  land  commissioners  and  before 
the  United  Statea  courts,  and  for  that  pur- 
pose sell  and  transfer  any  property,  right, 
or  franchise  upon  such  terms  and  for  such 
prioe  as  might  by  them  be  deemed  reason- 
able. It  was  found  by  the  lower  courte  (and 
we  quote  from  the  opinion  of  the  supreme 
court)  that — 

"On  January  24,  18S9,  said  Ashley  pre- 
sented to  the  trustees  of  the  dty  of  Monte- 
rey a  claim  amounting  to  (&gl.CO  for  services 
as  its  attorney  in  presenting  such  pueblo 
elatm  to  the  eoDimissioners.  The  claim  was 
approved  and  allowed,  and  there  being  no 
funds  in  the  treasury  to  pay  it,  the  board 
of  trustees  passed  a  reaolation  directing  that 
a  sale  of  all  the  pueblo  lands  of  the  city,  or 
so  mnch  of  them  as  might  be  necessary  to 
pay  the  claim  of  eald  Ashley,  be  made  at 
public  auction  on  the  0th  day  of  February, 
16S9.  Due  notice  of  the  time  tor  holding 
aaid  sale  was  given,  and  the  same  was  held 
at  the  time  and  In  accordance  with  tlie  no- 
Uce,  at  which  sale  the  entire  pueblo  tract 
g,  was  bid  in  by  the  said  D.  R.  Asliley  and 
V  tho  defendant,  David  Jaclcs,  for  the  sum  of 

•  |1,002.EO,  heing'the  amount  of  the  indebted- 
ness and  the  neceesary  expenses  of  sale; 
no  one  offering  to  purchase  less  than  the 
whole,  or  bid  %  higher  amount.  Thereafter 
said  tmsteea  made,  executed,  and  delivered 
a  conveyance  of  st^d  lands,  dated  February 
0,  185B,  but  acknowledged  February  12,  1S59, 
In  favor  of  said  D.  R.  Ashley  and  the  de- 


'  fendant,  David  Jacln,  and  In  the  convey- 
ance the  proceedings  taken  by  the  tnutMS 
In  the  matter  of  anch  sale  were  recited. 
This  conveyance  was  recorded  in  the  county 
recorder's  offlce  of  the  county  of  Monterey 
on  June  11,  18S9.  On  April  2,  1866,  the  act 
to  incorporate  the  city  of  Montwey  was 
amended  to  read  as  follows;  'Sec.  2.  All 
sales  and  conveyances  made  by  the  corpo- 
rate authorities  of  said  city  since  the  8th 
day  of  February,  1859,  and  which  convey- 
ances purport  to  have  been  recorded  in  the 
county  recorder's  office  of  Monterey  county, 
purporting  to  convey  public  lands,  or  lands 
oonOrmed  to  said  city  of  Monterey,  in  pur- 
suance of  tlie  act  of  Congress  of  March  3, 
1851  (g  Stat,  at  L.  631,  chap.  41),  and  ta- 
titled  "An  Act  to  Ascertain  and  Settle  the 
Private  Land  Claims  in  the  State  of  Cali- 
fornia," are  hereby  ratified  and  conQrmed.' 
...  On  September  4,  1899,  Ashley  con- 
veyed all  hie  interest  in  the  land  In  con- 
troversy to  the  defendant." 

The  contentions  of  the  parties  are  in  part 
made  to  turn  upon  the  kind  of  right  the 
city  of  Monterey  derived  as  the  successor 
of  the  pueblo  of  Monterey,  whether  proprie- 
tary or  in  tmst,  and,  Iwcause  in  trust,  sub- 
ject to  the  disposition  of  the  legislature  of 
the  state.  This  distinction  was  expressed 
by  the  supreme  court  and  the  case  deter- 
mined by  tt,  and  the  court  supported  its 
action  by  a  citation  of  prior  decisions.  It 
was  said:  There  is  a  marked  difference, 
however,  between  lands  which  are  held  by  a 
municipality  in  trust  for  public,  municipal 
purposes,  euch  as  puebio  lands,  and  lands 
acquired  by  a  municipality  through  pur- 
chase or  special  grant,  and  held  in  proprie- 
tary right."  Of  the  latter  class  it  was  said: 
"That  it  is  lieyond  the  power  of  the  state 
to  control  Its  disposition  without  the  oon- 
sent  of  the  municipality."  In  the  other 
case,  "the  lands,  being  simply  ancillary  to^ 
the  execution  of  the  public  trust, — lands  ing 
wh'ch'the  pueblo  never  had  an  indefeasible* 
proprietary  interest,  and  which  were  sub- 
ject to  the  supreme  political  dominion  of 
the  former  Mexican  government, — became 
equally  subject  to  the  sovereignty  of  the 
state  of  California  throu^^h  its  l^slature 
upon  the  change  of  govern raent." 

Plaintiff  attacks  this  conclusion,  and  con- 
tends that  the  title  to  the  lands  vested, 
not  in  the  state  of  Catjfornin  as  succeeding 
sovereign,  but  in  the  United  States,  and  the 
United  States,  having  the  title,  passed  it  by 
the  patent  of  November  19,  I8D1,  to  the 
plaintiB.  And  this  contention,  plaintiff  as- 
serts, presents  the  Federal  question  to  h« 
decided.  At  one  time  this  might  have  been 
regarded  aa  a  serious  question,  but  It  is 
no  longer  bo.  Whatever  of  legal  power  the 
state   of   California   may   exercise   over   its 
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mnnkipaliUM  bu  received  dedsive  defini- 
tion in  many  dedaionB.  The  casee  ».re  quot- 
ed by  the  BupTsme  court  in  the  case  &t  bar. 
Whatever  power  the  United  Btatea  may 
exercise,  or,  by  refraining  from  exercising, 
yield  to  the  state  of  California  to  exerciBc, 
haa  long  been  decisively  settled.  We  need 
not  review  the  cases.  An  exposition  of  them 
can  be  found  in  United  States  v.  Santa  Fe, 
186  U.  S.  8TS,  41  L.  ed.  874,  17  Sup.  Ct  Bep. 
478. 

If  the  United  States  was,  aa  contended, 
a  panmonnt  soverelga,  and,  as  such,  pos- 
•eased  the  power  to  direct  the  trust  to  which 
pveblo  lands  were  subject,  it  did  not  do  so, 
but  conveyed  land  to  the  "dty  of  Monterey, 
Its  ■accessora  and  aselgna."  In  other  words, 
tlie  conveyance  was  made  to  a  mnnictpaUty 
of  the  state  of  California,— a  creature  of 
the  lawe  of  the  state  and  subject  to  the 
state.  Payne  v.  Treadwell,  IB  CaL^O; 
San  Francieco  t.  Canavan,  42  CaL  Ml. 
See  abo  Atty.  Gen.  ex  reL  Klea  r.  l^ywrey, 
in  U.  S.  233,  60  L.  ed.  16T,  20  Sup.  Ct.  Hep. 
ET,  And  we  may  observe  tliat  tlie  United 
States,  by  an  act  passed  June  IB,  1906,  has 
designated  the  city  of  Monterey  as  trustee 
of  the  orfgina]  grant,  and  conflrmed  the  land 
to  the  city  as  patented.    34  Stat,  at  L.  SS7. 

We  do  not  tliink,  howevo',  that  the  Fed- 
mni  question  presented  is  so  far  uneub- 
rtaotial  as  to  justify  a  dismlaaal  of  tbe 
writ  of  error,  and  the  moUoii  to  dlamtsa  la 
denied. 

Judgment  afiBnoed. 


(103  V.  s.  te4) 

DTTEBNATIONAL     TRUST     COMPANY, 
Plff.  in  Ett., 


Courts — JnTisdiction  of  drcnit  conrt — ac- 
tion to  wind  np  affai's  of  oationsl  banlc. 
1.  An  action  for  rent,  brought  against 
the  agent  for  the  ihareholders  of  an  in- 
solvent national  bank  to  whom  the  Comp- 
troller of  the  Currency  has  released  the  es- 
tate of  tbe  bank,  is  one  to  wind  up  the 
affairs  of  the  bank,  and,  as  such,  is  within 
the  jurisdiction  of  a  Federal  circuit  court. 


covered  by  the  lessors  unless  a  reasonablr 
effort  has  been  made  to  relet  the  premi; 
where  the  lease  provides  that  after  re- 
try for  breach  of  any  covenant  tbe  lessort 
"may,  at  their  discretion,  relet  the  prem- 
ises, at  the  risic  of  the  leasee,  who  shall 
remain,  for  tlie  reiidue  of  said  term,  re- 
sponsible for  the  rent  herein  reserved,  and 
■ball  be  credited  with  such  amounts  onl} 


N  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  First  CXreuit 
to  review  a  Judgment  wliich  aMrmed,  on  a 
second  writ  of  error,  a  judgment  of  the 
(Srcnlt  Conrt  for  the  District  of  Massachu- 
setts in  favor  of  defendant  in  an  action  foi 
tent.    Affirmed. 

See  same  case  below,  13S  Fed.  S,  71  0.  C. 
A- 417. 

The  facts  are  stated  In  the  opinion. 

Hesara.  Kobert  M.  Morse  and  William  M. 
Richardson  for  plaintiff  in  error. 

Messrs.  0.  Fliillp  Wardner  and  Edwaii  E. 
Blodgett  for  defendant  In  error. 


This  is  an  action  on  contract  brought  In 
the  circuit  court  of  the  United  States  for 
the  district  of  Maaaachusetts,  for  rent  al- 
leged to  be  due  under  the  terms  of  a  lease 
made  by  Henry  Parkman  and  others  to  tlM 
Broadway  National  Banlc 

The  original  lesaors  sold  the  land  and^ 
building  leased  to  the  International  Trustg 
Company,  plaintiff  in  error.  Defaidant*ln> 
error  la  agent  of  the  ahareholders  of  the 
Broadway  National  Bank. 

Ths  premises  leased  were  the  flrst  floor 
of  the  building  and  the  basement  under  the 
same,  "to  be  used  as  the  business  offlees  of 
said  corporation  and  for  no  other  purpose." 
The  lease  contained  a  provision  for  re-entry 
upon  breach  of  any  covenant.  "And  there- 
upon the  lessors  may,  at  their  discretion,  re- 
let the  premfees,  at  the  risk  of  the  lessee, 
who  Bhall  remain  for  the  residue  of  said 
term  mponaible  for  the  rent  herein  re- 
served, and  ahali  \»  credited  with  sueb 
amounts  only  as  shall  be  by  the  lesson 
actually  realised." 

On  December  10,  1809,  the  bank  became 
insolvent,  and  the  Comptroller  of  the  Cur- 
rency  appointed  a   recover.     On  February 

15,  1900,  the  Comptroller  released  the  ea- 
tate  of  the  bank  to  defendant  in  error  as 
the  stockholders'  agent.    Between  December 

16,  1S39,  and  January  G,  IBOO,  the  trust 
company  entered  upon  the  premises  and  re- 
possessed itself  of  the  same  as  of  its  former 
estate.  The  receiver  occupied  the  premises 
for  a  while,  but  it  was  stipulated  that  aueh 
occupation  was  not  to  affect  the  rights  of 
the  parties.  Defendant  in  error  occupied 
the  premises  until  May  IS,  1000.  He  con- 
tended in  defense  of  the  action  that  upon 
the  termination  of  the  lease  it  was  the  duty 


.c.yCOOglC 


TO 


n  SUPREME  COURT  KEPORTEB. 


Oof .  ' 


of  tlie  tnut  compaaj  to  dw  aII  rMuonftble 
effort  to  relet  tlie  premlief,  so  aa  to  mini- 
mJie  the  damages,  tmd  tluit  the  eompany 
hkd  not  done  to.  And  further,  that  suitable 
and  responsible  parties  irere  wUliog  at  va- 
rious times  to  hire  the  premises  at  a  rent  as 
great  or  greater  than  the  tent  raserred  in 
the  lease. 

At  the  HiBt  trial  of  the  ease  the  drcnlt 
eovrt  took  the  opposite  of  defendant  In  er- 
ror's eoDtention,  and  held  that,  b;  foroe  of 
the  lease,  the  tnut  oompany  did  not  aasama 
any  risk,  and  was  only  required  to  use  its 
discretion  "with  some  degree  of  reasonable- 
ness and  with  some  degree  of  justice,  and 
have  some  regard  to  the  rights  of  the  posi- 
tion of  the  other  parties  oonoamed."  The 
^  court  further  held  that  the  evidence  did  not 
«  show  that  the  company  had  abused  its  dls- 
■  oretlon,  and'dlreeted  a  verdiet  tor  It,  less 
certain  payments  made  by  the  occupant  of 
the  basement,  formerly  the  bank's  tenant. 
This  was  rerened  by  the  drcoit  comi  of 
appeals.  60  a  C.  A.  236,  125  Fed.  STl. 
The  latter  court  held  that  a  lessor  had  the 
rig^t  to  re-enter  and  might  exerdse  his 
discretion  to  relet  the  premlees  at  the  rieli 
of  the  lessee.  The  lessor.  It  was  said,  need 
not  go  through  the  form  of  reletting,  but  an 
honest  and  rMwonable  attempt  to  relet 
shonid  be  made,  and  whether  so  made  was 
a  question  for  the  Jury. 

Upon  the  second  tiial  of  the  ease  in  the 
drenit  court  the  trust  company  expressed 
It*  eont«ntionB  in  requests  for  Instructions 
to  the  Jury  as  follows:  (1)  That  It  was  en- 
titled to  rent  the  premises  and  relet  them  at 
the  risk  of  the  bank;  (2)  that  there  was  no 
obligation  npou  it  to  notify  the  bank  of 
Its  election  so  to  do,  or  to  relet  the  prem- 
ises or  attempt  to  relet  them.  The  oonrt 
declined  to  give  the  instructions,  but  bf 
stmeted  the  Jury  fai  accordance  with  the 
principle  expressed  by  the  circuit  court  of 
appeals.  The  Jutt  returned  a  verdict  for 
defendant  in  eiror,  upon  which  Judgment 
was  duly  entered.  It  was  affirmed  by  the 
drcuit  court  of  appeals. 

(1)  It  Ib  objected  by  defendant  In  error 
that  the  dreuit  court  had  no  Jurisdiction  of 
this  action.  We  think  otherwise.  The  ae- 
tlon  is  clearly  one  to  wind  np  the  affairs 
of  the  bank.  Re  Chetwood,  IBS  U.  B.  44S, 
«S9,  41  L.  ed.  7S2,  787, 17  Sup.  Ct  Rep.  38S; 
Onarantee  Co.  r.  Hanway,  44  a  (X  A.  Z12, 
104  Fed.  360. 

(2)  The  fact  that  the  tnut  company 
did  not  make  a  reasonable  effort  to  relet 
the  premises  was  settled  by  the  verdict 
ar  the  Jury  ag^nst  it,  and  the  ease  is  re- 
doced  to  the  simple  question  whether  the 
company  can  recover  by  virtue  of  the  pro- 
visions of  the  hasa  without  any  attempt 
whataoever  to  relet  the  premise*. 


It  is  said  In  aigumsnt  that  the  providm 
In  controversy  has  been  found  in  the  niual 
form  of  lease  In  Massachusetts  for  a  gen- 
eration, and  yet  its  meaning,  as  now 
brought  In  dispute^  has  not  come  up  for  or 
received  explicit  decision.  To  this  absenotk* 
of  contention  and  dec^ion  both  parUes  r»-S 
for  with'equal  confidence  to  establish  that* 
their  respective  constructions  have  been  so 
indisputable  aa  never  to  have  been  ques- 
tioned. However,  there  are  some  indica- 
tions of  a  judgment  between  the  two  eon- 
stmctions  in  the  case  of  Sdmands  v.  Rust 
t  R.  Drug  Co.  ISl  Mass.  123,  77  N.  B. 
713,  which  may  be  turned  to  in  passing  on 
a  question  so  essentially  local. 

The  lease  passed  on  contained  a  provi- 
sion for  an  entry  by  the  lessors  to  termi- 
nate the  lesje  for  tlie  breach  of  covenants, 
followed  by  this  language:  "But  the  lea- 
see covenants  to  be  responsible  for  an;r  Iom 
or  diminution  of  rent  sustained  by  the  les- 
sors In  consequence  till  the  end  of  the 
lease."  The  defendant  in  the  case  requested 
Instructions,  expressing  it  to  be  the  duty  of 
the  lessor  to  accept  any  tenant  that  was 
satisfactory  flnandaliy  to  defendant.  His 
instructions  were  refused,  and  the  court  ln> 
stmeted  the  Jury,  among  other  things,  aa 
follows:  *r[n  general,  the  effort  must  be 
that  which  a  reasonable  landholder  would 
make  under  the  circumstances.  Not  every 
proposed  tenant  need  be  accepted,  but  an 
unreasonable  refusal  to  accept  a  suitable 
tenant  will  be  deemed  an  abandonment  of 
the  election  to  relet  at  the  risk  of  the  lea- 
see." Commenting  on  the  Instnictlons  the 
supreme  Judicial  court  said  that  "the  jury 
were  left  to  decide  between  the  parties,  in 
a  way  of  which  the  defendant  has  no  rea- 
son  to  complain." 

It  Is  manifest  from  this  decision  that  the 
lessor,  after  entry,  has  not  the  absolute  dis- 
cretion to  relet  or  not  to  relet  the  premises, 
but  that  It  Is  his  duty  to  "prevent  unnecea> 
sary  loss  or  diralnntlon  of  rent  In  conse- 
qnenee  of  the  termination  of  the  tease." 

In  Bowdltch  T.  Raymond,  146  Jfass.  100, 
IS  N.  E.  280,  the  liability  of  the  lessor,  on- 
der  the  provision  of  a  lease  snch  as  that 
in  controversy,  was  denied  against  an  In- 
solvent lessee  on  the  ground  that  it  was  de- 
pendent upon  a  contingency,  not  merely  as 
to  the  amount  of  liability,  but  aa  to  whether 
it  would  ever  attatdi  or  arise  out  of  the 
covenant.  "The  lessors,"  the  court  said, 
"In  their  discretion  might  not  relet  tlta^ 
premises,  but  resume  possession  of  thanL.''S 
This  case  rests  on  the  principle 'expressed* 
by  Judge  Lowell,  spealdng  for  the  drcuit 
court  of  appeals,  that  if  the  lessor  avail 
himself  of  the  covenant  and  re-enter  he 
may  ozercisa  bis  discretion  to  relet  the 
premises  at  risk   of   the   lessee   or  oecnpy 
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tbem.  If  he  dwt  to  r«I«t  i»  iinut  main 
"an  honHt  and  reMonabU  attempt  to  r»- 
lat."  And  this  ii  a  rMaonable  and  Jnst 
•XBCtlim.  It  ia  the  spirit  aa  well  ac  the  let- 
tar  of  the  eovanuit,  fnlfllHug  Ita  aeeorlty 
withoat  niuieceaaai7  loaa  to  tha  leeaee. 

Whether  the  bank  eould  hare  made  a 
leaae  to  extend  bejtoid  its  charter  Ufa  wa 
Mad  not  dedde. 

Jodgmeiit  affirmed. 


aereral'^ntiTlvftiiUpi 

1.  The  snrviTlDg  daughter  of  the  testa- 
tor dooa  not  take  to  the  exdnaton  of  her 
datcr**  ehildroi  under  a  will  axeeotad  after 
the  marriage  of  such  sister,  dartsing  tha 
teatator^  real  prapertj  In  tmat  to  hla 
daoghtoa  "for  and  during  thcdr  respective 
Uvea  .  .  .  and  from  and  after  thdr 
death  in  trust  for  the  i^iild  or  ddldren  of 
each  of  my  laid  dai^hters  then  allTS  In  fee 
dmple,"  and  proridmg  tliat,  if  any  of  the 
danghtera  should  die  without  haTing  been 
married,  her  ehara  ehonld  pass  to  the  sor- 

Trtiat— termination— death   of  tniste& 

2.  A  teetamantarjr  tmat  snrriTea  the 
death  of  the  tmstee  where  tha  wOl  pro- 
vides that,  if  the  axecntriz,  who  was  also 
named  as  trustee,  should  die  or  for  any 
eanss  ahonld  beoome  onable  to  act  tn  the 
trust,  a  new  troatee  should  be  app^ted  by 
the  eonrt,  ao  that  tlie  trusts  thereby  cre- 
ated ehoidd  be  at  an  timas  preaerred  and 
earried  Into  eaect."t 

[No.  6L] 


APPEAL  from  the  Oonrt  of  Appeals  of  the 
Dietriet  of  Oohunbla  to  review  a  deeres 
whicJi   affirmed   a   decree   of   tha   Ehiprema 
Omrt  of  tlM  District  In  a  sntt  to  eonstn 
a  win.    Afflrmed. 

See  tame  ease  balow,  £6  App.  S.  C.  SI4. 

The  facta  ara  stated  In  the  opinion. 

Ur.  ■.  H.  Thomaa  for  sftpdlant. 

Messis.  Cha^  Brown  and  J.  P.  Bamest 
flgr  appelka. 


ib.  Jnetfee  HtKsiua  deUrered  tlte  epln- 
gba  af  tlie  eonrti 

§  This  salt  Inrolraa  the  conatmetlon  of  the 
*  vtS  of  Robert'CmU,  daoeaaed,  and,  as  de- 
peodent  thereon,  tha  UaUUty  of  appellant 
to  aeaonnt  to  tha  ^ppelleea  for  the  rente  of 
■Mtaln  real  aetata  feeatad  in  the  city  of 
WaAington  and  in  tlia  state  of  Vlr^uia 
Baerea  fai  tke  aopreme  eonrt  paaeed  for  ap- 

tt.  Note.— ror  cases  ta  poliib  ■••  toL  41,  Cant.  Dtf.  wnu,  | 
•  la  point,  BM  ToL  <T,  Cent.  Die  Trust*, 


peUees,  wliloh  was  atBrmed  by  the  court  of 
appeals.    SS  App.  D.  C.  SIL 

The  will  was  execnted  Saptember  1,  ISSt^ 
and  waa  dnly  admitted  to  probate-f  Thog 
testator  left  snrriTlng  him  a  wife*and  four* 
daughtera,— Catherine  E.,  then  the  wife  of 


fThis  is  the  last  will  and  testament  of  ma 
Robert  Cniit  of  the  dtv  of  Washington  In 
the  District  of  CkihunUa. 

nrat  I  give  to  my  two  nephews  Edwin 
Cmit  tbe  son  of  Qeorge,  and  Henry  the  son 
of  John  Ii.  Omit,  the  Ufacy  of  one  hundred 


reeldne  and  mnainder  of  my  setate,  real,  per> 
sonal  and  mixed,  wliataoerar  and  whersaoever 
situated,  I  give,  devise  snd  bequeath  unto 
my  dear  daughter  Susan  Cniit  her  heirs  ex- 
ecutor*  and  administrator*  upon  the  foUow< 
tag  tmste  to  wit:  In  trust  for  my  dear 
wue  Catherine  for  and  during  her  Ufe,  and 
to  permit  her  to  receive  and  talte  the  whole 
Ineome  thereof  after  paying  taxes  repain 


proper  and  from  and  after  her  decease,  in 
trust,  aa  to  my  real  estate  for  my  dear 
daughters  Catherine  B.  the  wife  of  Samnel 
Owens,  Ann  Crult,  Loniea  Cmit,  and  her- 
•elf  the  said  Susan  Ondt,  equally  share  and 


free  from  the  oontrol  of  tha  husband  of  my 
said  daughter  Catherine  and  any  husband  or 
husbands  she  or  my  said  other  daughters 
or  any  of  them  may  liereafter  happen  to 
marry,  and  not  to  be  liable  In  any  way  for 
the  delits  of  any  sueh  husbands,  the  reodpta 
of  my  aald  dKighten  alone  being  a  valid 
discharge.  And  from  and  after  their  death 
la  trust  for  the  child  or  children  of  eaclh  of 
my  laid  daoghters  than  Uving  in  fee  rimple, 
Buefa  child  or  eUldren  respectively  to  take 
the  share  to  which  his,  hti  or  thslr  parent 
waa  entitled.  And  if  any  of  my  said  aau^- 
ter*  *hall  die  without  luivlng  been  married, 
her  ahare  sltall  pass  to  her  or  thdr  surriv- 
ing  sisters  or  uster  for  life  equally;  and 
upon  her  or  their  death  tlte  same  shall  vest 
In  her  or  their  child  or  children  In  the  same 
manner,  and  for  tha  same  eatate  and  pasa 
on  her  or  their  deatli,  as  her  or  their  origi- 
nal sluu«e  or  shars.  And  aa  to  my  per* 
sonal  property,  alio  given  In  trust  a* 
above  sxpressed.  I  direct  that  the  same  shaiL 
after  the  death  of  my  said  wife,  be  divldea 
equally  among  all  my  said  ehildroi,  Cath- 
enne,    Susan,    Ann  and    Louisa    share  and 


them  a*  aforesaid  for  tl 

And  lastly  I  appoint  my  said  daughter 
Susan  Crnlt  sole  coiecntrix  of  this  my  last 
will  and  testament.  And  If  my  aaid  dauf^- 
ter  shall  dla  or  from  any  cause  should  be- 
oome onabla  to  act  In  tbt  trust,  I  direct, 
that  a  trustee  shall  be  appointed  by  the  dr- 
cult  eourt  so  that  ilte  tnuta  hereby  ersatod 
shall  bo  at  all  tinua  prsasrved  and  carried 
into  elfeet 
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Bamnel  Owen,  Bnssii,  Ann  (appellant),  and 
Louisa.  The  vfidow  of  the  deceased  died 
Ua7  13,  1876;  Louisa  died  Januarj  2, 
187S,  Suian  died  December  31,  1000,  and 
Catherine  E.  Oiven  died  May  14,  IBOl. 
Susan  and  Louisa  never  married,  nor  htui 
Ann  up  to  the  present  time.  Catherine  E. 
Owen  loft  aurvivinf;  her  three  daughters, 
Evania  F.  Mackall  and  the  appellees,  Kate 
D,  Owen  and  Jessie  Owen  Cugle.  The  prop- 
erty produces  an  income  of  911,000  or  |12,- 
000. 

The  question  in  the  case  is  whether  ap' 
peltant  eunceeded  to  the  whole  estate  upon 
the  death  of  Catherine  E.  Owen,  or  whether 
the  children  of  the  latter,  appellees,  wen 
the  successors  of  their  mother. 

The  will  gives  small  legacies  to  two  neph- 
ews, and  disposes  of  "all  the  rest  and  res' 
idue  and  remainder  of  the  testator's  es' 
tate  to  Susan  Cruit  in  trust  (1)  for  hla 
wife  for  and  during  her  life,  and  to  per- 
mit her  to  take  and  receive  the  whole  in- 
eome  thereof;  (2)  In  trust,  as  to  testator's 
real  estate,  to  Us  daughters  equally,  share 
and  share  alike,  for  and  during  their  re- 
spective lives,  .  .  ,  and  from  and  after 
their  death  in  trust  for  the  child  or  chil- 
dren of  each  of  my  said  daughters,  then 
ftlive,  in  fee  simple,  such  child  or  children, 
respectively,  to  talce  the  share  to  which  his, 
her  or  their  parent  was  entitled.  And  If 
any  of  my  said  daughters  shall  die  without 
having  been  married,  her  share  shall  pass 
to  her  or  their  surviving  sisters  or  sister 
(or  life  equally,  and  upon  her  or  their  death 
the  same  shall  vest  in  ber  or  their  child  or 
ehiidren  in  the  same  manner  and  for  the 
same  estate  and  pass  on  her  or  their  death, 
u  her  or  their  original  share  or  shares." 
We  do  not  think  it  Is  difficult  to  discern 
the  intention  of  the  testator.  There  Is 
Tery  little  ambiguity  In  the  will.  If  ambi- 
guity exist  it  is  in  the  pronoun  "their"  in 
the  provision  "and  from  and  after  their 
^  death  in  trust  for  the  child  or  children  of 
t-eoch  of  my  said  daughters  then  living  in 
•  fee  aimple,  such'ebiid  or  children  respective- 
ly to  taketheshare  to  which  his,  her  or  their 
parent  was  entitled."  It  Is  contended  by  ap- 
pellant  that  it  is  manifest  from  these  words 
and  othersin  the  will  that  it  waa  drawn  by  a 
■kilfu)  hand,  to  create  a  Joint  tenancy  In  the 
daughter*  of  the  testator,  and  cases  are  cited 
fn  which  wills  containing  such  words  havebeen 
construed,  it  is  contended,  as  giving  such 
rfect.  We  might  review  these  cases  and 
those  cited  in  opposition  by  appellees  if  the 
wIU  in  controversy  were  less  clear  In  Its 
muning.  Provision  for  his  daughters  and 
•quality  between  them  were  clear  and  def- 
inite in  the  mind  of  the  testator.  One 
daughter  was  married  and  that  the  others 
might  be  waa  contemplated,  and  that  chil- 


dren might  reautt  therefrom.  This  idea  li 
especially  prominent  and  Is  carefully  ex> 
pressed,  and  provision  Is  made  for  auch 
children.  The  contention  of  appellant  mil- 
itates against  this  idea.  It  would  leave 
grandchildren  unprovided  for.  If  such  had 
been  the  intention  of  the  testator,  we  think 
he  would  have  explicitly  expressed  it.  It 
was  not  so  natural  an  Intention  as  the 
other.  It  is  not  the  first  impression  of  the 
will,  and  can  only  be  made  out  by  rigidly 
giving  plurality  to  the  pronoun  "their"  In 
the  provision  "and  from  and  after  tkttr 
death  In  trust  for  the  child  or  children  of 
each  of  my  said  daughters,  then  living,  ia 
fee  simple."  But  the  word  Is  qualified  and 
made  several  by  what  precedes  It.  The 
devise  is  to  hie  daughters  "for  and  during 
(Aeir  reapeative  lives."  It  is  qualified  also 
by  what  follows  it.  One  of  the  daughters 
of  the  testator  waa  married,  the  others  wera 
not,  and  might  not  be,  and  antidpating  tM* 
possibility  the  testator  provided  that,  if  any 
of  his  daughters  should  die  without  having 
been  married,  her  share  should  pass  to  the 
survivors.  In  other  words,  it  waa  only  up* 
on  the  death  of  a  daughter  "vrithout  having 
been  married"  (and  without  issue  possibly), 
that  her  share  waa  to  pass  to  her  sisters 
or  sister.  We  also  agree  with  the  courts 
below  that  the  trust  oontinnea. 

The  concluding  paragraph  of  the  will  1st «, 
"And  lastly  I  appoint  my  said  daughter^ 
Susan  Cruit  tola  •executrix  of  this  my  last* 
will  and  testament.    And  If  my  said  daugh- 
ter shall  die  or  from  any  cause  should  be* 
come  unable  to  act  In  the  trust,  I  direct  that 
a  trustee  shall  be  appointed  by  the  drcult 
court  BO  that  the  trusts  hereby  created  shaQ 
'le  at  all  times  preserved  and  carried  into 
iffect" 
Decree  afDrmed. 


Shot  to  itate  court— Federal  qneitlon. 

1.  The  contention  that  the  proceedings 
taken  under  Conn.  Gen.  St.  E5  3604,  3895. 
~)y  a  railway  company  which  is  the  lesaea 
>f  another  railway,  and  the  owner  of  three 
fourths  of  its  stock,  to  eondemn  ttie  out- 
standing shares  ovmed  by  a  person  who 
refuses  to  agree  to  the  terms  of  purchase, 
violate  the  due  procees  of  law  clause  of 
the  I4tli  Amendment  to  the  Federal  Con* 
stitution,  and  impair  contract  obligationo, 
is  not  so  frivolous  as  to  require  the  dismis- 
sal of  a  writ  of  error  from  the  Suprema 
Court  of  the  United  States  to  a  state  court. 
Constltational  law— dne  process  of  Ui^— 
condemnation  for  public  nse. 
i.  The  Improvement  of  the  New  Havn 
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t  Derby  Railroad  Ifl  a  public  use  for  which 
the  New  York,  New  Haven,  ft  Hartford 
JUilrond  Company,  which  1b  the  Icbbm  of 
th«  foria«r  road,  and  the  owner  of  three 
fourths  of  its  stock,  Tnay  proceed  under 
Coon.  Gen.  St.  H  86M.  S6&5,  without 
vtolatinf;  the  due  proeeM  of  law  cUaae  of 
the  14th  Amendment  to  the  Federal  Con- 
■titntion,  to  condemn  the  outstanding 
ihares  owned  bj  a  person  who  refuses  to 
^reo  on  the  terms  of  purchase. 
Csnatitntional  Uw-^mpaiiing  contract  oh- 
llgation. 
3.  Contract  obligations  are  not  im- 
paired br  the  proceedings  taken  under 
Conn.  Oen.  St.  i|  Se&C  8680,  b;  the 
Now  York,  New  Haxen,  ft  Hartford  Rail- 
road  Company,  which  ts  the  leasee  of  the 
New  Haren  ft  Derby  Railroad  and  the 
owner  of  three  fourths  of  its  stock,  to  con- 
denui  the  outstanding  shares  owned  by  a 
person  who  refuses  &  agree  on  the  terms 
of  purchase. 

[No.  6».J 


IN  EEIROR  to  the  Supreme  Court  of  Er- 
rors of  the  State  of  Connecticut  to  re- 
view a  judgment  which  affirmed  a  judgment 
of  the  Superior  Court  of  New  Haven  County, 
in  that  state,  for  the  condemnation  of  cer- 
tain shares  of  railway  stock  owned  by  a 
person  who  refuses  to  agree  to  the  terms 
of  purchase  offered  by  a  railway  corporation 
wUch   has  acquired   three  fourths   of   such 


See  same  case  below,  76  Conn.  1,  60  Atl. 

Tha  facts  are  stated  in  the  opinion. 
HeMTB.  Edward  H.  Sogers,  W.  H.  E.  Kil- 
ler, and  Charlea  K.  Bush  for  plainUff  in  er- 


■  *Mr.  Justice  HcKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  brings  Up  for  review  a 
judgment  of  the  supreme  court  of  errors  ot 
the  stat«  of  Connecticut,  rendered  In  a  pro- 
ceeding under  the  statutes  of  that  state  for 
the  condemnation  of  two  shares  of  stock 
owned  by  plaintiff  in  error  In  the  New  Ha- 
van  ft  Derby  Railroad  Company. 

There  was  a  demurrer  to  the  application, 
which  was  overruled  by  the  advice  of  the 
■upreme  eourt  of  errors,  the  judgnient  on 
demurrer  having  been  reserved,  under  the 
practice  of  the  state,  for  the  advice  and 
eonsideratton  of  that  court.  77  Conn.  417, 
n  AtL  610.  Upon  the  hearing  judgnient 
was  rendered  for  defendant  in  error,  which 
waa  affirmed  by  the  supreme  court  of  w- 
nn.    78  Oann.  1,  SO  AtL  740. 


Defendant  in  error  is  the  lessee  of  tha 
New  Haven  ft  Derby  Railroad  Company, 
and  has  acquired  all  of  the  shares  of  stock 
of  the  latter  road  except  the  two  shares 
owned  by  plaintiff  In  error. 

That  the  lease  and  acquisition  of  stock 
ore  valid  under  the  laws  of  the  state  Is 
decided  by  the  supreme  court  oi  errors,  and^ 
it  is  sought  by  proceedings  under  review  to^ 
obtain  the  two*  shares  of  stock  owned  by* 
plaintiff  in  error,  under  Sg  3694  and  3009 
of  the  General  Statutes  of  Connecticut,  whicb 
I  as  follows: 

'Sec.  3604.  In  ease  any  railroad  company, 
acting  under  the  authority  of  the  laws  of 
this  state,  shall  have  acquired  more  than 
three  fourths  of  the  capital  stock  of  any 
steamboat,  ferry,  bridge,  wharf,  or  rail- 
road corporation,  and  cannot  agree  with  the 
holders  of  outstanding  stock  for  the  pur- 
chase of  the  same,  such  railroad  company 
may,  upon  a  finding  by  a  judge  of  the  su- 
perior court  that  such  purchase  will  be  for 
the  public  interest,  cause  such  outstanding 
stock  to  be  appraised  in  accordance  with 
the  provisions  of  g  3687.  When  the  amount 
of  such  appraisal  shall  have  been  paid  or 
deposited  as  provided  in  said  section,  th« 
stockholder  or  stockholders  whose  stock 
shall  btive  been  so  appraised  shall  cease  to 
have  any  interest  therein,  and  on  demand 
shall  surrender  all  certificates  for  such  stock, 
with  duly  executed  powers  of  attorney  for 
transfer  thereon,  to  the  corporation  apply- 
ing for  such  appraisal. 

■""ec.  36115.  If  any  person  holding  a  mi- 
nority of  the  shares  of  stock  in  any  cor- 
poration referred  to  in  §  3694  cannot  agree 
with  the  railroad  company  owning  three 
fourths  of  such  stock  for  the  purchase  of 
bis  shares,  he  may  cause  the  same  to  ba 
appraised  In  accordance  with  the  prorislona 
of  g  3697.  When  such  appraisal  has  be«D 
made  and  recorded  In  the  ofSce  of  the  clerk 
of  the  superior  court  of  any  county  whera 
such  railroad  company  operates  a  railroad, 
and  the  certificates  for  such  stock,  with 
duly  executed  powers  of  attorney  for  trans- 
fer thereon,  have  been  de]Kisited  with  such 
clerk  for  such  railroad  company,  such  ap- 
praisal shall  have  the  effect  of  a  judgment 
against  such  company  and  in  favor  of  the 
holder  of  such  stock,  and  at  the  end  of  six- 
ty days,  unless  such  judgment  is  paid,  exe- 
cution may  be  issued." 

The  purpose  of  the  acquisition  of  the 
stock  is  to  enable  defendant  in  error  to  im-i. 
prove  the  New  Haven  ft  Derby  Railroad.  Jj 
•It  is  contended  by  plaintiff  In  error  (!)• 
that  the  purpose  for  which  the  stock  is 
sougtit  to  be  obtained  is  not  a  public  use, 
(2)  That  defendant  In  error  has  the  power 
and  authority  to  make  the  Improvement* 
maaUoned  In  ita  appIEiiation,  wUch  would 
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b«  M  adrantagwnu  ■•  taking  tha  stock. 
(81  The  proceedlngi  and  (t^tntes  are  in  tIo- 
btion  of  the  due  procsHi  clause  of  the  I4th 
AineDdjnant  to  the  Conttitutlou  of  the  Unit- 
ed State*,  and  impair  the  contract  rights  of 
plaintiff  in  error  as  stockholder  of  the  New 
HaTOi  &  Derby  BaJlroad  Companj,  and  his 
rights  in,  under,  and  hj  virtue  0^  the  lease 
to  defendant  iu  error. 

These  oontentions  raise  a  Federal  qneatton 
and  we  canot  saj  that  it  Is  frivolous.  The 
motion  to  diamlss  is  therefore  denied. 

(1.)  The  power  of  the  state  to  declare 
uses  of  property  to  he  public  has  latelj  been 
decided  in  Gark  t.  Nash,  198  U.  B.  361, 
49  L.  ad.  1086,  2S  Sup.  Ct.  Hep.  676,  and  In 
the  case  of  Striokley  t.  Highland  Boy  Qold 
Uin.  Co.  200  U.  S.  627,  60  L.  ed.  581,  26 
Sup.  Ct.  Rep.  301.  These  eases  exhibit  more 
striking  examples  of  the  power  of  a  state 
than  the  ease  at  bar.  In  the  flist  case  tha 
statute  of  the  state  permitted  an  la- 
dividual  to  enlarge  the  ditch  of  anoth- 
er to  obtain  water  for  his  own  land; 
III  the  second  case  the  statute  autbor- 
Ited  the  condemnation  of  a  right  of  way  to 
transport  ore  from  a  mine  to  a  railroad  sta- 
tion. In  the  flrst  case  it  was  said  that  the 
public  policy  of  the  Btat^  declaring  the 
character  of  use  of  property,  depends  upon 
the  facta  surrounding  the  subject.  In  the 
second  case  it  was  said,  commenting  on  the 
first,  "it  proved  that  there  might  be  excep- 
tional times  and  places  In  which  the  very 
fonndatlona  of  public  welfare  could  not  be 
laid  without  requiring  coneeieioaa  from  hi- 
dlviduaJs  to  each  other  upon  due  compensa- 
tion, which,  under  other  circumstances, 
would  be  left  wholly  to  voluntary  consent." 
The  ease  at  bar  does  not  need  tha  support 
of  such  broad  principles.  The  ultimate  pur- 
pose of  defendant  in  error  in  the  case  at 
bar  Is  the  improvement  of  the  New  Haven 
g  ft  Derby  Railroad,  which  "connects  [we  quote 
gfrom  the  opinion  of  the  supreme  court  of 
■  errors,  77  Conn.  419,  HO  AtL  611]  afNew 
Haven,  on  tbe  east,  with  four,  and  at  Its 
westem  terminals  with  two,  important  rail- 
road lines  owned  by  the  plaintiff  [defendant 
In  errorl  and  fonns  a  link  in  an  all-rail 
route  between  Boeton  and  the  West,  whicfa 
Is  the  only  one  eontrolled  by  the  plaintiff, 
and  the  only  ons  of  any  Idnd  controlled  by 
It  over  which  goods  can  be  transported  with 
assured  despatch  In  all  weathers  and  at  all 
seasons."  In  this  pnrpose  the  public  has 
an  Interest,  and  to  accomplish  it  the  oourt 
applied  the  statute.  The  court  observed: 
'^o  develop  this  route  so  as  b«at  to  serve 
the  public  interest  require*  the  laying  of 
additional  tracks  on  the  New  Havoi  &  Der- 
by Sailroad  and  other  extensive  and  very 
eostly  improvements.  The  lessor  company 
kaa  Belthar  meana  not  eredit  whereby  this 


oan  be  effected  on  advsntageons  terms.  Tha 
plaintiff  could  and  will  effeot  It,  «ad  at 
taadi  lass  cost.  If  It  can  acquire  the  two  ont- 
itaading  shares  of  the  stock  of  the  Isaaw. 
They  are  owned  by  the  defendant,  who  ra- 
fuses  to  agree  on  terms  of  purchase." 

(2)  The  contrart  which  It  Is  contended 
was  Impaired  la  the  lease  of  the  New  Havan 
ft  Derby  Railroad  by  defendant  In  error. 
The  lease  is  for  a  period  of  ninety-nlns 
years  from  July  I,  1892,  at  a  rental  of  4 
per  cent  per  annnro  upon  the  capital  stock, 
together  with  the  payment  of  taxes,  assess' 
ments,  and  interest  upon  the  funded  debt. 
Associated  with  this  contention  there  la 
another,  more  general,  to  ths  effect  that  tbe 
statute  Impairs  the  contract  rights  of  plain- 
tiff In  error  as  a  stoclcholder  of  the  New 
Haven  ft  Derby  Railroad  Company.  We  do 
not  find  it  necesKary  to  give  predsa  and 
separate  discussion  to  these  eoutentloas. 
They  seem  to  us  to  be  but  parts  or  inddenU 
of  the  oontentiou  that  the  stock  Is  sought 
for  a  private  use.  If  they  are  not  Inddenta 
of  that,  they  are  answered  and  opposed  by 
the  case  of  Long  Island  Water  Supply  Co. 
T.  Brooklyn,  166  U.  B.  685,  41  L.  ed.  1166, 
17  Sup.  Ct.  Rep,  718.  Whatever  vahie  the 
lease  gives  the  iharea  of  stock  win  b*  rap- 
resented  in  their  appraisement. 
Judgment  affirmed. 

~     (Mi  U.  B.  >79) 

VAIR    EAVXN    ft    WE8TVILLE     RAIIj- 

ROAD  COUPANY,  Plff.  In  Err., 

f. 

CITY  OF  NEW  EATBN. 

Error  to    state    court — scope  of    review-' 

questions  not  Involved  In  the  record. 

1.  A  Federal  question  respectii^  ths 
validity  of  a  paving  assessment  agamat  a 
street  railway  company  Is  not  open  on  writ 
of  error  from  the  Supreme  Court  of  the 
Cnlted  States  to  a  state  court,  where  the 
latter  court  based  it*  ruling  that  the  quea- 
tion  ikod  no  standing  in  the  case  upon  Its 
view  as  to  the  scope  of  the  application  of 
the  railway  company  for  relief  from  the 
assBRsment,  and  of  Uie  pleadings,  and  it  is 
not  contended  that  such  view  is  erroueons.* 
Constitutional  law— impairing  contract  ot^ 

ligations— reserved  power  to  amend  or  n* 
peal  street  railway  charter. 

2.  The  imposition  upon  street  railway 
companies  by  Conn,  act  of  July  1,  1895,  of 
tbe  cost  of  paving  and  repaving  that  part 
of  the  streets  ooeupled  by  their  tracks,  la 
a  valid  exercise  of  the  power  reserved  by 
tlie  state  to  alter  or  amend  the  charter  of  a 
street  railway  company,  which  required  such 
company  to  keep  the  street  between  ft* 
tracks  and  2  feet  on  each  side  in  good  aai 
snfGcient  repair, 

PfcM.1 
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vtew  ft  Jndgmuit  which,  on  &  third  appeal, 
■fflrmed  tha  Jodgmcoit  of  th«  Bap«rior 
Oonrt  of  New  Haven  Coontr,  in  that  etate, 
establUhlDK  an  aaaeunwnt  against  a  atreet 
railway  compan]>  for  the  eoet  of  paring  be- 
tween ita  traeka  and  1  foot  on  each  aide. 
AJBrmed. 

See  laaie  oau  below,  let  appeal,  7S  Oonn. 
442,  5S  AtL  »S0;  2d  appeal,  77  Oonn.  219, 
n  Atl  708;  Sd  appeal,  77  Ooan.  UST,  60 
AtL  OSl. 

The  facta  are  atated  In  the  opinion. 

Heana.  Qeotga  D,  Watioiu  and  lalcott 
H.  KtiMell  for  plaintiff  In  error. 

Meeara.  Leonard  H.  Dasgett  and  E.  P. 
HArrlne  for  defendant  fn  error. 

*  *  Mr.  Justice  McEenna  delivered  the  opin- 
ion of  the  eonrti 

Thie  caae  inTolrea  the  valldltj  of  an  aa- 
Bteement  of  130,879,  against  pUtntlfT  in  er- 
ror, for  the  coat  of  paring  between  ita 
traein  and  for  1  foot  on  each  tida  thereof. 
PbUntur  in  error  operatea  a  donUe  tnwk 
•lectric  railway  through  West  Chi^  itreat 
in  New  Hareik 
^  Li  pnmumee  of  certain  lawa  of  the  etate 
jBthe  eonrt  of  eonunon  eonndl,  throngfa  a  eon- 

•  traetor,  eaoaed  the  atreet  to  IWpaved  with 
ehdfit  Biphalt.  The  woric  was  begun  in 
June,  1897,  and  eompleted  in  October  or 
Norembtv  of  the  same  year.  The  dtj  paid 
far  the  work,  and,  aa  prorided.  by  tbe  stat- 
■tca,  Bssaaied  ag^nrt  plaintiff  In  error  Ita 
proportion  of  ttia  ooat;  to  wit,  $M,S70.  On 
a^kcal  to  the  enperior  oonrt  tar  New  Haren 
eovnty,  that  conrt  rednoed  the  asieesment 
to  96,823,  and  entered  Judgment  agidnst 
^•Intiff  in  error  for  that  sum. 

The  learned  Jodge  of  the  superior  court 
npreased  the  eontentioBS  of  the  partiee  and 
hJa  eonelusiana  a«  foUewet 

1.t  la  eontanded  by  the  defendant  that 
tbe  asBaasment  against  tha  plaintiff  ta  legal 
and  ralld  undw  the  met  of  1S90.  Charter 
ed  New  HsTon,  page  SO. 

It  ta  eonteuded  by  the  plaintiff  that  the 
act  of  1806  U  repealed  t^  the  aot  of  1890, 
Spwdal  Laws  of  189>,  p.  181;  and  If  it 
le  not  i^waled,  the  act  of  18»S  la  aneon- 
atitntfonal  and  void. 

■^ssmneh  as  I  hold  and  rule  that  the  act 
of  1898  is  repealed  by  tbe  act  of  I80B,  it 
is  iiiiiniiiieaaij  to  pass  upon  the  eonetltu- 
ttaBaUty  of  the  former.  Ilia  intention  and 
iOtct  of  the  latter  act  Is  to  repeal  the  for- 
nur.  Tha  last  act  eovera  tiie  whole  (nbjeot- 
■ertii  of  aasanenianta  for  benefits  and  dav- 
■gea  ad^g  from  p«rad  ttneta,  and  pi** 


Tides  expressly  for  the  aeeeaamenta  of  bene- 
flta  and  damages  for  psTemente  already  con- 
structed in  West  Ohapel  street. 

This  oonchision  entitles  the  plaintiff  to 
relief  from  the  aaaeaament  as  laid  by  tha 
amendment  to  the  report  of  the  bureau  of 
compeneatlon;  and  tt  b  thnvfora  ordered 
that  the  aaaeaamsnt  be  reduced  to  tbe  aum 
of  16,823,  as  reoommended  by  the  bureau 
of  eompensation." 

And  tha  judgment  of  the  auparior  conrt 

'"The  asphalt  parement  In  a^d  street  Is 
not  a  direct  benefit  to  the  plaintiff  or  Ita 
property,  but,  on  tbe  other  hand,  ta  a  di- 
rect damage  to  the  plidnUff  and  Its  proper- 
ty, fnasmneh  as  it  largely  increases  the  ez- 
peose  of  repairing  the  roadway  between  tha 
ralle,  and  of  general  repairs  to  the  traok,n 
ties,  and  stniotura  of  tha  railroad.  Thejg 
only  benefit  to  the  railroad  Is  such  aa<ie-* 
sutta  from  the  general  Improvement  to  the 
locality  by  reason  of  endi  pavement  tend- 
ing to  Increase  the  population  and  traffic  In 
that  section  of  the  dty.  Such  benefit  doee 
not  exceed  the  amount  of  16,823." 

Upon  the  appeal  of  tha  dty  the  Judgment 
was  reversed  by  the  supreme  court  of  er- 
rore.  76  Ocon.  442,  63  AtL  060.  On  tha  re- 
turn of  the  caae  to  the  superior  court  that 
court  reudered  Judgment  dismisring  the  ap- 
plication of  plaintiff  in  error,  and  eonflrm- 
iug  and  eatablfshing  the  assessmeat  of 
•30,870.  The  Judgment  was  reverted  by 
tbe  supreme  court  of  errors  and  the  ease  re- 
manded to  tbe  superior  court,  with  dlreo- 
tlons  to  deduct  from  the  aascsameat  the 
cost  of  repair.  In  accordance  with  this  di- 
rection the  anperior  court  deducted  from  tha 
assessment  the  sum  of  $3,890.86,  and  coa- 
flrmed  the  assessment  leas  soeh  deduction. 
This  Judgment  waa  affirmed  by  the  supreme 
court  of  errors. 

Tbe  statutes  under  wbldi  the  street  waa 
paved  and  the  aseaasment  ag^nat  plain- 
tiff  in  error  was  made  may  be  summarized 
as  follows:  Section  0  of  the  charter  of 
plaintiff  in  error  authorised  the  common 
eonndl  of  tha  dty  to  eatabllsh  sneh  regula- 
tions In  r^ard  to  the  railway  as  might  be 
required  for  'paving  ...  in  and  along 
the  street,'  and  tbe  company  waa  required 
to  conform  to  the  grades  then  existing  or 
thereafter  established.  And  It  waa  pro- 
vided that  tbe  company  should  "Iceep  that 
portion  of  the  streeta  and  avenues  over 
which  their  road  or  way  shall  be  laid  down, 
with  a  space  of  £  feet  on  each  side  of  the 
track  or  way.  In  good  and  snffldent  repair, 
without  expnae  to  the  dty  or  town  of 
Hew  Eavm,  or  the  ownera  of  land  adjoin* 
lag  said  tradk  or  way," 

"*  (i  U)  that  tha  aot  mlgU 
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be   titwtd,   ftuanded,   or   npMlad   mt  the 
pleuor*  of  the  general  usemblj. 

The  tiiutta  WM  amended  Jvly  9,  IWi, 
and  the  oompauty  waa  authorized  to  laj 
down  its  track*  and  run  ita  ears  throogh 
Chapel  Btreet,  lubject  to  the  prohibitlone  of 
the  Sth  eectioD  of  ita  original  charter. 
■  In  1893  a  general  law  wai  passed  applica- 
?hle  toallraitwajvhjIBof  whieh  itwaspre- 
rided  that  erery  atreet  railway  waa  re- 
quired to  keep  BO  much  of  the  itreet  or 
highway  aa  is  included  within  Ite  tracka, 
and  a  apace  of  2  feet  on  the  outer  aide  of 
the  outer  raila,  in  repair,  to  the  aatlafae- 
tion  of  the  authoritiee  of  the  dty,  town, 
or  borough  which  was  bound  by  law  to 
maintain  auch  atreet  or  highway.  More  ex- 
peuelve  material,  however,  was  not  to  be 
required  than  that  used  on  the  other  parts 
of  the  street,  except,  however,  for  a  space 
of  1  foot  on  each  aide  of  each  rail,  onleaa 
a  more  expensive  kind  of  material  wa*  re- 
quired In  the  order  permitting  the  original 
location  of  such  railway.  If  the  railway 
company  did  not  make  auch  repaira  after 
notice,  it  was  provided  tbat  the  city  might 
do  so,  and  recover  the  expense  thereof  from 
the  company.  And  It  was  provided  that 
the  act  should  be  deemed  an  amendment  to 
the  charters  of  all  eziating  railway  com~ 

On  July  1, 1895,  an  act  was  passed  author- 
ising and  empowering  the  court  of  common 
eooncil  of  the  city  to  issue  bonds  for  the 
eonatruction  of  permanent  pavements,  and 
providing  that  all  pavementa  laid  by  au- 
thority of  the  act  should  be  laid  upon  the 
grade  of  the  atreet,  and  the  city  was  em- 
powered to  collect  the  coat  thereof  from 
the  owners  of  abutting  land.  The  act  con- 
tained the  following  provisions  as  to  rail- 

'Vn  all  streets  occupied  by  the  track,  or 
tracks,  of  any  railway  company  or  com- 
panies, said  company  or  companies  shall 
be  assessed  and  ahaJl  aeverally  pay  to  the 
city  the  coat  of  paving  and  repaving  the 
full  length,  and  0  feet  wide  for  each  and 
every  line  of  track  of  auch  railway  or  rail- 
waya,  now  existing,  or  that  may  hereafter 
be  laid  in  any  street  of  said  city." 

By    supplement   to    this    act,    paased   in 
March,    ISST,   it  was   provided   that,   in  es- 
timating the  cost  of  each  square  yard  to 
be   Bssesaed,  the  entire  cost   of  laying  the 
pavement   and  the  agreement  to   keep  the 
pavement   in   repair   for  a  period  not   ex- 
leeeeding  fifteen  years  ahould  be  oonsldered. 
H     An  act  paased,  April  28,   1809,  provided 
*  tor  an  assessment 'upon   the  'grand  list" 
1   mill   on   the  dollar   for   the   paving   of 
rtreata,  to  be  expended  only  for  the  original 
•Miatruction  of  paTammta.    There  was   a 
provialon    for   the   laying  of   baieflta   and 


damagee,  and  a  specification  of  limits  of 
the  aeseasment,  varying  with  the  Idnd  «t 
material  used  for  paying.  Assessment  •! 
benefite  and  damages  for  the  pavement  on 
certain  streets  and  on  Weet  Chapel  strert 
were  required  to  be  laid  in  accordance  with 
the  provision  of  the  act.  Anyone  aggrieved 
by  the  aaieesment  waa  given  the  right  ef 
appeal  to  Uie  auperior  court,  nie  act  waa 
declared  to  be  an  amendment  to  the  charter 
of  the  dty,  end  acta  inconeiatent  therewith 
were  repealed.  The  liability  of  etreet  rail- 
way oompaniea  nnder  the  general  law*  waa 
preaerved. 

The  atatutes  and  the  assessments  made 
under  them  are  attacked  by  plaintiff  in  er- 
ror oa  repugnant  to  the  oontract  clauae  of 
the  Cnnstitution  of  the  United  Statee  and 
the  14th  Amendment. 

1.  The  contention  that  the  assessment 
was  unconatitutional,  even  though  the  act 
of  1S9B  ie  conatitutional,  was  commented  OB 
by  the  supreme  oourt  of  errors  Ki  the  SM- 
ond  appeal  as  follows: 

"OtW  claims  new  to  the  case  are  made^ 
to  the  general  efifect  that,  as  the  street  had 
been  paved  twenty- three  years  before,  and 
the  plaintiff  had  been  asaeaaed  a  portion  of 
the  eoet  thereof,  and  especially  aa  the  city 
had  not  shown  the  need  ef  the  new  pave- 
ment as  a  means  of  repair,  an  uneonstitn- 
tional  use  of  Uie  act  would  result  if  tha 
present  charge  against  the  plaintiff  waa  ea- 
forced.  Theee  claims  have  no  fonndation, 
either  In  the  application  or  pleadings,  and 
therefore  have  no  standing  in  the  caaa. 
We  do  not  hesitate  to  say,  however,  with- 
out diaeuaalon,  tltat  in  view  of  the  plead- 
ings, which  did  not  pat  the  defendant  ta 
the  proof  of  the  necessity  of  the  new  work 
as  a  means  of  repair  and  proper  mainte- 
nance of  the  street,  the  faeU  indicated 
could  not  be  held  enffldent  to  accomplish 
the  results  claimed  for  them."  [77  Conm. 
224,  G8  AtL  TOS.]  . 

Plaintiff  in  error  eonteita  this  concInsioBg 
of  the  court,  and'inalats  that  the  claima* 
were  made  on  the  first  appeal  of  the  caa^ 
and  were  overlooked  by  the  court.  It  ia 
queetlonable  whether  we  may  dispute  the 
ruling  of  the  supreme  court  of  errors  aa 
to  what  the  reoord  in  the  ease  before  It 
showed.  Bnt,  granting  we  have  such  power, 
the  record  does  not  justify  the  aaaertion 
of  plaintiff  in  error.  A  bill  of  exeeptioua 
waa  tendered  by  plaintiff  In  error  to  the 
superior  court  of  certain  claims  and  re- 
quests for  rultng*  made  by  plaintiff  in  «r< 
ror.  so  that  the  qoeations  arieiug  thereon 
could  be  considered  by  the  supreme  eonrt 
of  errors  in  eonneetien  with  those  by  the 
appeal  of  the  dty,  and  one  of  the  claima 
waa  "that  the  repvvement.  If  required  at 
an,  eonld    only  be   raqnired   vh«i   ft  was 
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(mmd  to  be  A  uUsfaHoTy,  or  tlia  moat 
uttUfactor^,  method  of  repur,  whlcli  did 
not  appear  is  this  ease." 

The  bill  of  eseeption*  stated  also  tliat 
tile  oonrt  did  not  rule  upon  the  requests, 
because  it  wis  of  opinion  that  the  act  of 
use,  so  far  as  it  aSects  the  pavement  in 
queetion,  was  repealed  bj  the  act  of  ISDO, 
*^d  therefore  decided  against  said  re- 
qneats."  The  oourt  allowed  the  bill  of  ex- 
eeptions,  and  expressed  the  reason  as  fol- 
lows: "Being  of  the  opinion  that  some, 
at  least,  of  the  questions  arising  upon  the 
above  bill  of  eiceptiona  will  arise  again  If 
a  new  trial  of  this  cause  should  b«  bad, 
the  above  bill  of  exceptions  is  herebj  al- 
lowed, and  ordered  to  be  made  a  part  of 
the  record." 

But  this  doea  not  mUitate  with  the  rul- 
ing of  the  supreme  court  of  errors,  nor 
dicate  that  the  court  did  not  consider  the 
claiou  and  requests  of  plaintiff  In  e 
The  ruling  was  based  upon  the  application 
or  pleadings,  and  it  is  not  contended  that 
the  court's  view  of  the  application  or  plead- 
ings was  erroneous.  Indeed,  on  the  ntum 
of  the  ease  to  the  superior  court  an  appli- 
catlMi  was  made  b7  plaintiff  in  error  for 
have  to  amend  its  appKcation  by  adding 
six  paragraphs,  setting  out  the  grounds  In- 
dicated above  and  other  grounds  why  the 
assessmeiit  was  an  unconatitutional  exer- 
dae  of  the  authority  In  terms  conferred 
«.b7  the  act  of  1805.  The  motion  was  de- 
JJuied  on  the  ground  (1)  that  the  court  had 
•  no  power  to*alIo<»  the  amendment,  and  (2) 
that  the  amendment  ought  not,  as  a  mat- 
tar  of  discretion,  to  be  allowed.  The  rul- 
ing was  affirmed  by  the  supreme  court  of 
errors.  Justifying  its  ruHng,  the  oonrt  de- 
nled  that  it  thereby  enforced  a  stringent 
rale  of  pleading,  but  said  It  enforced  only 
the  familiar  one  which  confined  the  evidence 
to  the  matters  pleaded,  and  that  It  was 
the  duty  of  plaintiff  in  error  to  have  made 
its  application  full  enough  to  cover  all  the 
olalms  desired  to  be  made. 

(8]  It  will  be  obserred  that  the  superior 
court  ruled  that  the  act  of  I89S  was  re- 
pealed by  the  act  of  1899,  and  that  the  lat- 
ter act  covered  the  whole  subject-matter  of 
asseasment  for  benefits  and  damages  ae- 
cming  from  paved  streets,  and  provided  ex- 
pressly for  the  assessments  of  benefits  and 
damages  for  pavements  which  had  been  con- 
structed on  West  Chapel  street.  The  su- 
preme court  of  errors  reversed  the  ruling 
and  sustained  the  contention  of  the  city 
that  the  assessment  should  I>e  made  under 
the  act  of  legs.  The  court  said:  This 
difference  of  view  explains  the  situation  dis- 
elnaed  by  the  ease.  The  dty  bases  Its 
dalm  to  the  larger  snm  assessed  by  it  upon 
tks  rale  of  raoovery  laid  down  In  the  set  of 


1699;  the  railway  compMiy  cMms  to  Bmit 
its  liability  at  least  to  the  smaller  sum  as- 
seaeed  by  the  court,  upon  the  strength  of 
the  rule  of  assessment  prescribed  in  the  aet 
of  18S9,  as  interpreted  by  the  court  and  ac- 
cepted by  the  company."  And  after  the 
construction  and  discussion  of  the  provi- 
sion of  the  two  acts  the  court  said:  The 
situation  is,  we  think,  susceptible  of  a  sim- 
ple explanation.  The  act  of  1899  is  to 
be  taken  in  Its  natural  meaning.  Its  pro- 
visions relating  to  assessments  were  intend- 
ed to  deal  only  vrith  assessments  of  bene- 
fits and  damages  In  favor  of  or  against 
owners  of  land  whose  land  adjoins  the 
street  In  which  the  psvement  is  laid,  by 
reason  of  some  benefit  or  damage  received 
affecting  its  value.  The  ndlway  compa- 
nies were  not  meant  to  be  and  are  not  to 
be  regarded  as  within  their  scope.  No 
change  In  the  bnrden  already  upon  them 
for  the  completed  work  was  intended  to  he 
effected."  [75  Conn.  440,  4S0,  83  AtL  9S2, 
983.] 

So,  deciding  between  the  statutes,  the^ 
eourt  adjudged  that*the  aet  of  IBSS  was* 
constitutional,  on  the  ground  that  it  was 
a  proper  exercise  of  the  police  power  of  the 
state,  and  on  the  ground  that  the  act  was 
an  exertion  of  the  power  reserved  by  the 
state  of  altering,  amending,  or  repealing  the 
charter  of  the  r^lway  company.  If  either 
ground  is  tenable  the  Judgment  must  be 
affirmed.  We  will  place  our  decision  on 
the  second  ground,  as  being  of  more  local 
character,  and  because  the  exercise  of  tlis 
power  expreesed  only  oomes  under  our  re- 

We  accept  the  decision  of  the  suprsms 
eourt  of  errors,  that  the  statutes  were  in- 
tended as  an  exerdse  of  the  power  of 
amendment  reserved  by  the  state,  although 
pl^ntlff  In  error  contends  that  such  was 
not  their  intention.  The  court  treated  the 
question  Involved  as  primarily  ons  on  etat- 
ntory  construction,  and  liest  approached,* 
to  use  tha  language  of  the  court,  "by  an 
examination  of  the  statutory  situation," 
and  upon  that  examination  pronounced 
its  conclusion  that  "the  aet  of  18H  was  In 
effect  an  amendment  of  the  plainUff's  char- 
ter," citing  Bulkley  v.  New  Tork  ft  N.  H. 
H.  Co.  27  Conn.  479;  New  York  &  N.  E. 
B.  Co.  T.  Waterbury,  80  Conn.  1,  22  AtL 
430.  Was  such  an  amendment  In  excess 
of  the  power  of  the  state  1  The  limitation 
upon  the  power  of  amendment  of  charters 
arporations  has  been  defined  by  this 
court  several  times.  It  is  said  in  one  casa 
that  such  power  may  be  exercised  to  mako 
any  alteration  or  amendment  in  a  charter 
granted  that  will  not  defeat  or  substantial- 
ly impair  the  object  of  the  grant  or  any 
rights  wlildi  hare  Tsstad  under  lti  whlek 
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tha  kgfalitan  111*7  Amh  nweaaaiT  to  Mean 
(HliBr  tlu  object  of  tlu  grunt  or  *nj  atber 
pvtiUo  rig^t  tiot  espnulj  gnntad  mw*7  by 
tlw  dtart«r.  Holjoka  Watw-Pomr  Oo.  *■ 
L71BU1,  IG  WiUL  S22,  21  L.  ad.  IM.  In 
another  cm*  H  vu  mM  that  the  "aKen- 
tloni  mtut  ba  reaeonablei  the;^  moit  b« 
lUkde  In  good  faith,  and  be  consistent  with 
the  Hope  and  object  of  the  act  of  laeorpO' 
ration.  Sheer  oppreuion  and  wrong  cannot 
ba  inDIcted  under  tha  gniee  of  amendment 
^or  alteration."  BUelda  v.  Ohio,  95  U.  S. 
iDS24,  U  L.  ed.  309.  Later  eaaee  have  ra- 
•  peated  these  deflnltlons.  'Snldng  Fond 
Cases,  99  U.  a.  720,  es  L.  ed.  802;  Oraen- 
wood  T.  Union  Freight  R.  Go.  lOB  U.  S. 
11^  28  L.  ad.  9Slj   Olose  r.  Qlenwood  Oem- 

etvr,  m  n.  s.  47s,  e?  l.  ed.  41s,  e  sup. 

Ot  lUp.  2S7.  In  the  Sinking  Fond  Ouee,  it 
was  Bi^d  that  wliatever  rq;nlaUens  of  a 
•orporatlon  eonld  hare  b«en  faisertad  in  Its 
diartar  can  ba  added  hj  amendment.  All 
tha  oasea  are  reriewed  and  their  principles 
afflnned  in  Stanislaus  Oonntr  v.  San  Joaqnin 
ft  E.  River  Canal  A  Irrig.  Co.  I9S  U.  8.  201, 
48  L.  ed.  400,  24  Bnp.  Ct.  Rep.  241,  and 
water  ratea  fixed  bj  the  board  of  snper- 
tIsots  of  tba  eeiintj  of  Stanislaus  under  a 
law  of  tha  state  snstaiBad  though  the  In- 
eoma  of  tha  eompan;  was  reduced  from  IH 
par  oaut  par  month  to  0  par  eoit  per  annua. 
In  the  light  of  theae  cue*  let  as  axam- 
Ina  what  the  statutes  of  OouMctisnt  require 
•f  plaintiff  In  error.  By  ita  original  ehsr- 
ttt  (IM2)  plalntUr  In  error  was  required  to 
keep  the  street  between  Us  trades,  with  a 
epsoe  of  S  feet  m  each  side  of  the  trades, 
b  good  and  snflklant  lapair.   In  the  nunt- 


mant  of  tha  charter  In  1864  this  obligation 
was  letidned,  and  also  in  the  pnblla  acts 
of  1899.  Ill  ths  set  of  IS05  tha  Aiitj  of 
paving  and  repavlng  was  Imposed  on  all 
railway  eompsnies.  We  shall  aaenm<^  for 
the  purpose  of  onr  disensrion,  that  the  duty 
to  repair  did  not  Include  the  duty  to  pave 
and  repave,  althou^  mneh  can  ba  said  end 
cases  can  be  dted  agidnst  tha  assumption. 
Does  tha  diange  and  Increase  ol  burden  up- 
on the  plaintiff  la  error  eome  within  the 
Umitatlons  npon  tha  resoved  power  of  tba 
state  T  Has  It  no  proptT  relation  to  the 
objects  of  the  grant  to  the  company  or  any 
of  the  pnbUo  rights  of  the  state!  Can  It 
be  said  to  ba  exercised  In  mere  oppreeslon 
and  WTongt  AU  of  these  questions  must  be 
anewered  In  the  negative.  The  oompany 
was  given  the  right  to  occupy  the  streets. 
It  exercised  ttiis  right  first  with  a  single 
track,  and  afterwards  with  a  double  traelc 
Before  granting  this  right  the  state  cer- 
tainly could  have,  and  reasonably  could 
have,  put  upon  the  company  the  duty  of 
paving  as  well  a*  of  repairing.  Such  re- 
quirement would  have  been  consistent  with 
the  object  of  the  grant  It  is  yet  conelst- 
wt  wHh  the  object  of  the  grant.  It  Is  note 
imposed  in  sheer  oppreealon  and  wrong,  endn 
the  good  faith  of  tlia*state  cannot  be  qnea- 
tfened.  It  Is  imposed  in  ths  exercise  of  one 
of  the  pnbUc  rig^s  of  tha  aUt^— the  estab- 
lishment, maintenance,  and  care  of  Its  hl^ 
ways.  Tha  extent  of  this  rl^t  Is  Illnstr«tad 
by  WMt  Chicago  Street  R.  Oo.  t.  Illinois, 
201  V.  S.  SOS,  SO  li.  ed.  SIS,  18  Sup.  OL  Ba(k 
618,  and  cases  dted. 
Judgment  afflnBS& 
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IKM. 

(M3  U.  B.  3K)         I  

NATIONAL  LIVE  STOCK  BANK  OF  GHI- 
GAGO,  ILLINOIS,  PUT.  In  Err., 


Appeal— diitlactlon  b«twe«B  appul  ufl  writ 
of  enoi. 
1.  Writ  of  amr  ii  tbe  proper  metiiod  of 
nriewing  «  Judgmrat  of  the  lupreme  court 
of  the  territOT;  of  Oifl&luHiia,  afflnning  a 
Jadgment  of  tlie  ooort  below  in  an  action  of 
imferiii  tried  bj  the  coiui  upon  walrei  of 


re 


replerin 
•  Jury.* 


EiToi^-to  territorial  nprema  conit— atate- 
ment  of  facts. 
2.  There  ii  »  flnding  of  facta  upon 
wbieh  «.  review  ean  be  luud  In  the  Supreme 
Oonrt  of  the  United  Statea  by  writ  of  error 
to  the  Oklahoma  aupreme  court,  where  the 
latter  court  atatea  in  ite  opinion  that  on  a 
prior  appeal  it  had  made  a  foil  atatsment 
and  flndiiiga  of  facta,"  and  had  enundated 
the  Uw  Bi  applied  thereto,  and  that  finding 
the  record  tiM  lame  aa  etated  in  ite  former 
opinion,  and  being  aatiafied  with  the  law  aa 
tkerrin  declared,  no  new  oneaUon  b^g 
rataed,  the  Jodgment  off  tbo  trial  eourt  ia  af- 


faetion  of  a  chattel  mortgage  by  the  mort- 
gageOihlaaaalgnaor  peraoBal  rapfaaeBtatlre, 
wUch  ia  ma<b  by  Ean.  Gen.  KaL  1901,  | 
ISBl,  1  3S,  doea  not  make  it  BeeeMarx  to 
record  or  file  the  aialgnnieiit  of  a  diattel 
mortgage  In  eider  to  protect  the  ewlgneeit 

Chattel  «ii>Ttg«g« — »«rigmw«it      r«*ff»M 

4.  The  falliire  of  the  Eanaaa  lawa  to 
prohibit  the  r«oordlng  of  the  aaalgnmeat  of 
a  chattel  mort^pige  giTen  to  teoore  a  nego- 
tiable note  doea  not  maKa  aneh  aoUon  Beoea< 
ear7  in  order  to  protaet  the  aaalgnea,  but, 
ht  order  to  eompel  aneh  aetlon,  tbera  moat 
be  a  law  which  proridee  for  enoh  reooid, 
nther  in  expreei  teniu  or  bj  plafat  and 
■eceaaary  Implleation. 

[NO.SS.] 

Ai^pied  Oetohor  ir,  18,  ISML    DaeUed  De- 


1N  BRBOS  to  the  Snprama  Oonrt  of  the 
TerritoT7  of  Oklahoma  to  reriew  a  Judg- 
ment whiA,  on  a  eeoond  appeal,  afilrmed  a 
Judgment  of  the  Diatriet  Oourt  of  Woodward 
Ooimtj,  in  that  territory,  in  favor  of  defend- 
ant in  an  action  of  replerln.    Affirmed. 

Bee  aama  eaae  below  <Okbi.)  70  Pa&  llUj 
ea  former  appeal,  13  Okla.  71^  7«  PM^  IW. 

%    Statement  by  Mr.  JnaUee  PecUuun: 

*  ■  Thia  ia  an  action  of  replerin,  brought  hj 

the  plaintiff  in  error  agabiat  the  defendant 

to  enw,  in  the  diatriet  oonrt  of  Woodward 

eoanty,  in  the  than  territory  of  Oklabmna, 

to  reeorer  poinaeion  of  certain  cattle, 

•Bd.  Note.— For  easM  In  ] 

tBd.  KaU.-rer  eu«a  la  i 


belonging  to  one  W.  B.  Orimea,  and  by  him 
mortgaged.  The  trial  reinltea  in  a  judgment 
for  the  defendant,  which  waa  affirmed  by 
the  eupreme  court  of  the  territory,  and  tiiB 
plaintiff  haa  brought  the  eaee  here  by  writ 
of  error. 

The  action  haa  been  twice  tried.  The  firvt 
trial  ended  in  a  judgment  for  the  plaintiff. 
Upon  appeal  to  the  aupreme  court  of  the 
territory  It  waa  rereraed  and  the  caaa  re- 
manded, end  a  eecond  trial  bad,  reanlting 
in  the  jndgmmt  for  defendant  now  under 
review.  Upon  the  eecond  appeal  to  the  su- 
preme court  of  the  territoiy  a  brief  opinion 
waa  given,  in  which  it  wac  etated  that  upon 
appeal  from  the  first  judgment  the  court  had 
"pr<»nu1gated  an  opinion,  in  whieh  It  mads 
a  full  statement  and  flndinge  of  facta  and 
enundftted  the  law  aa  applied  thereto,  re- 
versed the  judgment  of  the  lower  oourt,  and 
remanded  the  ease,  directing  a  new  trial. 
13  Okla.  719,  70  Pao.  130."  The  oonrt  alao 
etated  in  its  opinion  on  the  second  appeal 
that  it  had  been  agreed  upon  between  the 
parties  In  the  trial  court  tlut  a  jury  should,, 
be  waived  and  th»  eaae  submitted  on  then 
record  aa  mada'on  the  first  trial,  and  that* 
"no  new  qneatlon  is  ralaed  on  thb  appeaL 
The  record  la  the  same  as  stated  In  our 
former  opinion,  and  we  are  fully  satisfied 
with  the  law  aa  therdn  declared.  The  judg- 
ment of  the  lower  eourt  Is  hereby  affirmed 
at  the  ooet  of  the  appellant."  [(Okla.)  79 
Pae.  1184.] 

The  following  facta  ware  found  by  th« 
supreme  oourt  on  the  first  appeal,  an^  war* 
adopted  by  It  aa  the  facta  for  review  on  tha 
eeoond  apJMal: 

One  W.  B.  Qrtmei^  who  at  the  time  waa 
a  rerident  of  Clark  county,  fn  Knnw^,  exe- 
cuted at  that  place,  on  the  27th  day  of 
June,  1900,  and  delivered  to  Slegel- Bandera 
Uve  Stock  OommlaaloB  Company,  Ua  n^o- 
tlable  promlsBoiT  note  for  $11,111.23,  dna 
November  1, 1000,  with  Interest  from  matu- 
rity at  the  rate  of  B  per  cent  per  annum.  To 
secure  the  payment  of  this  note  be  ezemted 
and  delivered  a  diattel  mortgage  to  the 
payee  of  the  note  on  526  cattle  then  in  the 
county,  and  tha  mortgage  was  duly  filed  In 
the  office  of  the  raster  of  deeds  of  Clark 
oounty  on  July  12,  1900.  The  note  waa 
then  Indorsed  and  deUverod  by  the  payee  to 
the  Qeneeco  Bank,  the  defendant  In  error. 
It  doee  not  appear  that  there  waa  any  aep- 
arate  aaslgnment  of  the  mortgage.  No  rec- 
ord of  any  aaaignment  waa  ever  made  in 
the  reglater'a  office  of  Claris  oounty,  Ean- 
aaa. On  tho  Slth  day  of  November,  1900,  al- 
though the  Si^el-Sandera  Company  had  al- 
ready told  and  delivered  the  note  for  (11,* 
111.23  to  tla  Qenesao  Bank,  the  defendant  in 
error,  yet,  notwithstanding  such  sale,  tha 
preatdent  of  that  oompany,  Prank  Slegel, 
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wlthont  U17  ftutboHty,  Sled  In  the  offie«  of 
the  reglitar  of  deedi  »  pretended  releau  of 
the  mortgage,  in  which  payment  of  the 
kbove  debt  wia  acknowledged. 

On  the  Z5th  day  of  Februaiy,  1901,  the 
Chicago  Cattle  Loan  Company  caused  iti 
•gent  to  examine  the  reeorda  of  Clark  coun- 
ty aa  to  chattel  mortgftgea  against  Grimea, 
tioA  upon  this  azaminatlon  he  fonnd  the 
record  clear,  except  aa  to  a  mortgage  exe- 
«eated  by  Crimea  to  the  Siegel-Banden  Live 
<J  Stock  Company,  October  24,   1900,  and  by 

•  it  aasigned  to  thtK^cago  Cattle  Loan  Com- 
pany, and  Tme  ao  reported  to  the  lait- 
named  company. 

On  April  17,  1901,  Orbnee  eieented  two 
other  notea  to  the  Siegel- Bandera  Company 
for  97,(194.70  eadi,  due  October  27,  1901. 
These  note*  were  probably  renewal!  of  notea 
previoualy  given.  To  secure  the  payment  of 
tbeae  two  notes  Crimea  at  the  same  time 
siecuted  and  deliv  isd  a  chattel  mortgage 
to  the  Siegel-Sanden  C(»ttpany  on  the  cat- 
tle in  question  and  other  cattle.  The  two 
notes  thus  given  liters  then  sold  by  that 
eompany  to  the  pbilntiff  in  error  for  the 
■mount  named  in  tjie  notes,  and  tbe  plain- 
tiff believed  at  th>,  time  it  bought  these 
notes  that  the  moi'^age  secoiing  them  was 
the  first  lien  on  fde  cattle,  and  it  secured 
this  information  through  its  agent,  who 
personally  examiued  the  record. 

It  Is  further  ntated  (n  the  finding  that 
there  was  practf^ally  no  dispute  as  to  the 
facts,  and  that  the  trial  court  expressly 
found  that  hot)  parties  to  this  action  acted 
In  good  faith. 

The  release  e/  the  first  mortgage,  signed 
by  the  president  of  the  Uve  Stock  Com- 
mission Compaiy  and  filed  in  the  office  of 
the  register  of  deeds,  as  above  stated,  on 
November  21,    i900,  was  not  acknowledged. 

After  the  ei  ecutlon  of  these  various  In- 
struments, anil  between  the  2Sth  of  April 
and  the  Ist  if  May,  1901,  withont  tbe 
knowledge  or  c  jnsent  of  either  of  the  banks, 
parties  to  tbii  suit,  Orlmes,  the  original 
owner  ol  the  jattle,  moved  tiiem  from  the 
state  of  Kansi  s  to  tbe  county  of  Woodward, 
in  the  territoi  y  of  Oklahoma,  at  which  lat- 
ter place,  bd  iveen  the  ISth  and  20th  of 
May,  1001,  th  ly  were  seized  and  taken  pos- 
session of  b;  the  Geneseo  Bank,  the  de- 
fendant. The  plaintiff,  within  oat  year  from 
tbe  filing  of  1  he  first  mortgage,  dated  June, 
27,  1900,  in  the  office  of  the  register  of 
deeds  of  Clai£  county,  Kansas,  commenced 
this  suit  in  liplevlu  in  the  district  court  of 
Woodward  ( junty,  Oklahoma,  to  recover 
pOBBBBsion  of  the  cattle,  claiming  under  the 
mortgage  wb  ich  was  executed  and  delivered 
gto  tbe  Siegel  Sanders  Company  on  April  17, 
g  IWl,  and  by  it  sold  to  plainUff;  while  the 

*  diefendant  eli  Imed  under  the  mor^aye  dated 


June  27,  1900,  a  pretended  relaase  of  which 
had  been  filed  as  alr^dy  stated,  but  after 
the  assignment  to  defendant. 

Upon  these  facts,  aa  found  by  tht  su- 
preme court  of  Oklahoma,  judgment  was 
rendered  for  the  defendant  in  error. 

Messrs.  StUs  B.  Strawn,  Frederick  B. 
Winston,  John  Barton  Payne,  Ralph  U. 
Bhaw,  Blackburn  Esterline,  and  Earie  W. 
Evans  for  plaintiff  in  error. 

Messrs.  James  S.  Botsfori,  B.  V.  Deather- 
age,  and  O.  O.  Yonng  for  defendant  in  errer-u 

■Mr.  JnaUoa  Peckham,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  defendant  In  error,  at  the  outset, 
objects  to  the  jurisdiction  of  this  court  tn 
the  ground  that  the  plaintiff  should  hare 
brought  the  case  here  by  appeal  instead  of 
by  writ  of  error,  because  the  case  was  tried 
without  a  jury,  and  therefore  flie  writ  of 
error  was  improper.  There  is  nothing  in 
this  objection,  aa  in  actions  at  law  coming 
from  the  territory  of  Oklahoma  it  has  been 
held  that  tbe  proper  way  to  review  the  jndg* 
ments  of  the  supreme  court  of  that  terri- 
tory was  by  writ  of  error.  Comstoek  v. 
EagletoB,  IM  U.  S.  99,  49  L.  ed.  402,  2S  Sop. 
Ct.  Rep.  210;  Oklahoma  City  v.  McMaatw, 
196  U.  B.  SSO,  49  L.  ed.  G87,  25  Sup.  Ct.  Rep. 
324;  Onss  v.  Nelaon,  200  U.  B.  208,  SO  L. 
ed.  4SB,  20  Sup.  Ct.  Rep.  260. 

Further^  objection  is  made  that  the  court 
below  found  no  facts  upon  which  a  review 
can  be  had  in  this  court.  The  foregoing 
statement  disposes  of  this  objection  also, 
and  shows  it  to  be  untenable. 

On  the  merits,  the  question  arises  which 
of  these  two  parties  ^all  sustain  the  loss 
occasionsd  by  Uie  improper  act  of  the  pres- 
ident of  the  live  Stock  Commission  Com- 
pany In  signing  this  pretended  release,  and 
acknowledging  tliA  payment  of  the  111,000 
note,  as  above  statedl  The  plaintiff  in  er- 
ror contends  that  the  dsfendast  bonk  shoidd 
bear  the  loss  beoausa  of  its  faJlura  to  record 
or  file  tlte  aangnment  to  it  of  the  first 
mortgagft,  securing  the  |U,000  note.  Tbe 
defendant  opposes  this  view  and  insists  that) 
being  the  holder  and  the  owner  of  the  911r 
000  note,  secured  by  a  first  mortgage  duly 
executed  on  the  27tb  of  June,  1900,  and 
duly  filed  in  the  regibter's  offim,  it  has  t^e 
prior  right  to  the  eattle,  and  that  the  stat- 
utes of  Kansas  do  not  require  that  it  should 
file  or  record  the  a^gnntent  to  it  of  the 
note  and  mortgage,  and  its  claim  abouldv 
not  therefore  be  postponed.  g 

*  The  note  executed  by  Grimes  for  eleven* 
thousand  and  some  odd  dollars  was  negotia- 
ble, and  the  chattel  mortgage  was  given  at 
that  time  to  secure  the  payment  of  the  nota. 
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Th«  ImlorBemeiit  of  the  note  and  Ha  deliver; 
befors  ta«turit7  to  the  defendant  by  the 
psyee  of  the  note  transferred  its  oirnersfaip 
to  the  defendant  bank.  This  tninifer  also 
tranaferred,  by  operation  of  law,  the  owner- 
■hip  of  the  mortgage,  wMcb  was  collateral 
to  the  noto.  Such  a  mortgage  ha*  no  sepa- 
rate existeaca,  and  when  the  note  i>  paid 
the  mortgage  ezpirea,  aa  it  cannot  mrviTe 
the  debt  which  the  note  represents.  Carpen- 
ter T.  Longan,  10  Wall.  271,  21  L.  ed.  313; 
BnTham  t.  Eutcheaon,  26  Kan.  425,  37  Am. 
Rep.  &T4;  Matoal  Ben.  L.  Ina.  Co.  t.  Hunt- 
ington, S7  Kan.  7M,  48  Pae.  IS;  Swift  t. 
Bank  of  Waahlngton,  G2  C  Q  A.  S3»,  114 
rad.  643. 

The  mortgage  therefore,  la  a  prior  lien 
npon  the  cattle,  aa  secnrity  for  the  payment 
of  the  note,  onleea  defendant  baa  loit  It  by 
tta  failure  to  record  an  aasignment  of  the 
mortgage^  Whether  it  haa  or  not  !■  to  be 
determined  by  the  law  of  Eaniaa. 

There  is  no  expreei  provi^on  in  the  (tat- 
ntea  of  K»»«"  for  the  filing  or  recording  of 
auignmenta  of  chattel  mortgage*.  Para- 
graph 38,  3  4251,  General  SUtutea  of  Ksn- 
saa  for  1901,  by  Daealer,  may  be  foniut  in 
tfae  maTgin.t  It  ia  said  thia  etatnta  by  Im- 
plication prorldea  for  the  recording  of  ar 
aaaignment  of  a  chattel  mortgage. 

AsBiuntng  that  the  statute  makes  prori- 
aton  for  aucb  recording,  it  Is  then  argued 
2  that  it  ia  the  duty  of  the  assignee  to  do 
•  BO,  and  his  failure  takes  away  a  ri^t  of 
priority  of  lien  which  he  might  otherwise 
have.  Thia  reasoning  is  not  satiafactory. 
We  cannot  make  the  ftssamption  that  the 
statute  cited  does  make  provision  for  the 
recording  of  the  assignment,  and  we  fail, 
therefore,  to  find  its  necessity.  That  ueces- 
dty  depends  upon  statute,  and  without 
some  statutory  provision  therefor  tbe  neces- 
dty  does  not  exist.  Uncertain  and  doubtful 
Implications  arising  from  portions  of  a  stat- 
ute not  reqniring  the  recording  of  an  iustni- 
ment  are  not  to  be  r^ardeo  as  furnishing 
&  mle  upon  the  subject.  There  are  statu- 
tory provisions  for  recording  assignments  of 
real  estate  mortgages  to  be  found  in  the 
KtiT"""  atatutea.  See  paragraph  19,  §  4234, 
and  paragraph  26,  3  4241,  General  Statutes 
of  Kansas  for  1901,  by  Dossier,  Paragraph 
IB,  above,  provides  for  the  acknowledgment 


of  aSHgmnents  of  real  estate  mortgages  by 
the  assignor,  and  paragraph  26  provides 
tbat,  on  presentation  of  such  assigmnent 
for  t«cord,  it  shall  be  entered  upon  the  mar- 
gin of  the  record  of  the  mortgage  by  th« 
register  of  deeds,  who  is  to  attest  the  same, 
as  therein  provided.  Now,  in  relation  to 
chattel  mortgages  and  the  assignment  there- 
of,  there  is  no  snch  provision  or  anything 
similar  to  It.  Provision  is  made  for  the 
satisfaction  of  a  chattel  mortgage  when 
paid  fay  the  mortgagee,  assignee,  etc.,  but 
that  does  not  make  it  necessary  to  record  or 
flie  tbe  assignment  of  a  chattel  mortgage  in 
order  to  protect  tlM  assignee. 

The  supreme  conrt  of  Kansas  has  held 
that  there  la  no  statute  making  It  necessary 
to  reoord  an  assignment  of  a  chattel  mort- 
gage, in  order  to  protect  the  rights  of  such 
assignee,  and  that  it  need  not  be  recorded 
□r  filed.  Burhana  v.  Eutcheson,  supra; 
Wiscomb  v.  Cnbberly,  51  Kan.  680,  33  Pao. 
320;  Mutual  Ben.  L.  Ins.  Co.  v.  Enntington, 
tupra.  It  is  true  that  these  cases  refer  to 
real  estate  mortgages,  but  the  reasoning  aus- 
tains  the  statement  as  to  chattel  mortgages. 

The  first  of  the  above  eases  (Burhans  v. 
Huteheson)  holds  that  where  a  mortgage 
upon  real  estate  is  given  to  secure  paymentg. 
of  a  negotiable  note,  and  before  its  ma-g 
turity  tbe  note 'and  mortgage  are  trans-* 
ferred  by  indorsement  of  the  note  to  » 
bona  fide  holder,  the  assignment,  if  thera 
be  a  written  (me,  need  not  be  recorded.  This 
is  held  even  where  there  was  an  express 
statute  aa  to  tbs  record  of  such  au  assign- 
ment. The  statute  was  held  not  to  apply 
to  the  ease  of  a  mortgage  given  as  oollateral 
to  a  negotiable  note. 

The  second  case  (Wlseomb  v.  Gubberly) 
has  reference  also  to  a  mortgage  on  real 
estate,  and  Involves  mnch  the  same  prin- 

In  tlw  third  ease  (Mutnal  Ben.  L.  Ins.  Co. 
V.  Huntington)  it  was  again  held  that  aftsr 
the  assignment  and  delivery  by  the  payee 
of  a  negotiable  promissory  note,  before  ma- 
turity, together  with  tbe  mortgage  on  real 
estate,  given  as  collateral  security  for  tta 
payment,  the  original  mortgagee  had  no 
power  to  release  or  discharge  the  lien  of  the 
mortgage,  and  a  release  made  by  him  with- 
out authority,  even  though  the  assignment 


tParograph  36,  S  4251,  General  Statutes 
of  Kansas  tor  1001,  by  Dossier,  provides  as 
follows: 

"When  anv  mortgage  of  personal  property 
ahall  have  been  fully  paid  or  satisfied,  it 
shall  be  the  duty  of  the  mortgagee,  bis  as- 
signee or  personal  representative,  to  enter 
satisfaction  or  cause  satisfaction  thereof  to 
b«  entered  of  record  in  tbe  same 


case  of  the  satisfaction  of  mort^ges  of  real 
estate.  The  entry  of  satisfaction  shall  be 
made  in  the  book  iu  which  the  mortgage 
is  entered,  as  hereinbefore  provided;  and 
aoy  instrument  acknowledging  satisfaction 
shall  not  be  recorded  at  length,  but  shall  be 
referred  to  unuer  the  head  of  'Remarks',  and 
aied  with  tbe  mortgage  or  copy  thereof,  and 
ireservsd  therswlth  in  tbe  office  of  the  nf 
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w*«  not  rocorded,  would  not  aSeet  the  ligbts 
of  tlie  aaiignee. 

TheH  cases  would  aeem  to  utabllBli  the 
rale  in  Eaiufta  that  it  U  not  neceaiarj 
record  tlie  aasigiuneiit  of  t,  mortgage  even 
upon  real  estate,  when  given  to  secure  pay- 
ment of  n^jotlabla  notes,  althongli  there  Is 
a  statute  which,  in  general  terms,  provide* 
for  the  recording  of  assigninenti  of  real 
estate  mortgages.  Still  atronger,  if  possi- 
ble, is  the  case  of  a  chattel  mortgage  giveE 
to  secure  the  payment  of  negotiable  notes, 
when  there  is  no  statutory  provlsloa  for 
the  recording  of  the  assignment  of  such 
mortgage.  It  is  probable  that  in  the  large 
majority  of  caaea  the  only  eridence  of  an 
assignment  of  a  negotiable  note  and  a  chat- 
tel mortgage  glTen  to  secure  Its  payment  is 
the  indorsement  of  the  note,  and  dellTery 
thereof  to  the  purchaser.  In  such  a  ease 
there  would  be  no  assignment  to  record,  and 
there  is  no  proTidon  in  the  statute  for 
filing  a  copy  of  the  note  with  its  indorse- 
ment, together  with  a  atatament  that  it  had 
been  delivered  to  a  third  party,  as  the  pur- 
A  chaser  or  assignee  thereof, 
g  The  policy  of  the  state  of  Kansas  seem* 
•  to  be  not  alone  to*giTfl  to  a  n^otiable  pr(m>- 
lasory  note  all  the  qualities  that  pertain  to 
eommercial  paper,  but  also  to  clothe  mort- 
gagee given  aa  oollateral  security  for  the 
payment  of  such  notes  with  the  same  fa- 
cility of  transfer  aa  the  note  itself,  to  which 
tt  Is  only  an  InddenL 

The  plaintiff,  however,  oontcnds  for  the 
opposite  doctrine,  and  dtes,  among  otliers, 
Lewis  T.  Kirk,  28  Eau.  497,  42  Am.  R^  17S. 
M  its  authority.  In  tliat  case  tht  queatkm 
was  which  should  lufFor,  a  bona  fide  pnr- 
ebater  of  the  real  estate  which  had  bees 
mortgaged,  or  the  bona  llde  purohasar  of  the 
mortgage,  who  bad  failed  to  have  his  as- 
signment recorded.  The  court  held  in  favor 
of  the  purchaser  of  the  real  estate,  and  dis- 
tinguished Burhaaa  t.  Eutcbeson,  ntpra, 
though  not  asraming  to  overmle  it.  The 
mortgage  in  the  Lewis  Case  was  upon  real 
estate,  and  would  not,  therefore,  necessa- 
rily aSect  the  case  of  a  diattel  mortgage, 
where  there  Is  no  statute  for  recording  an 
assignment  of  ths  mortgage. 

But  in  Mutual  Ben.  L.  Ins.  Go.  ▼.  Hunt- 
ington, tupra,  the  case  of  Burtiana  v.  Huteh- 
Mon,  supra,  was  dted,  and  the  doctrine 
that  a  bona  tide  holder  of  negotiable  paper, 
transferred  by  him  by  indorsement  there- 
oti  before  maturity,  and  secured  by  a  real 
estate  mortgage,  need  not  record  the  assign- 
sent  of  mortgage,  waa  again  approved. 

In  Thomaa  r.  Reynolds,  29  Kan.  804,  dted 
by  plaintiff,  tt  was  held  that  an  action  to 
neovar  the  penalty  provided  tor  by  the 
fttitilT  for  nfosal  to  enter  satisfaction  of 
ft  ehattd  mortgage  lAm  It  had  been  paU 


could  not  be  sustained  ag^nst  the  aaslgneo 
of  the  mortgage  without  proof  of  the  as* 
signment  of  record,  aa  the  purpose  of  the 
statute  was  to  clear  the  record,  and  there- 
fore the  defaulting  party  must  have  ree(»4 
title  or  his  aatlBfaction  would  ^iparently  be 
an  impertinent  Interference  by  a  stranger. 
That  action  did  not  raise  the  question  here- 
in presented,  and  the  court  made  no  refer- 
ence to  the  case  of  Bnrhans  v,  Hutcheaon, 
aupro.  It  Is  quite  clear  that  it  did  not  in- 
tend to  overrule  that  case.  In  any  event, 
as  already  mentioned,  the  Bnrhans  Case  haj^ 
been  approved  in  07  Kan.  744,  4B  Fac.  19,^ 
^above  dted.  We  cannot  treat  the  mie* 
which  we  have  stated  above  as  having  be«i 
at  all  shaken  by  the  two  case*  from  28  and 
29  Kansss  (supra.) 

The  counsel  for  plaintiff  contends  that, 
aaauming  there  waa  no  statute  providing  for 
the  recording  of  an  assignment  ot  a  chattel 
mortgage  in  the  stato  of  Kansas,  yet  thet» 
was  no  law  of  that  state  which  prohibited 
the  Oeneseo  Bank  from  reeordii^  Its  as- 
signment. It  Is  not  necessary  that  there 
should  be  a  law  to  prohibit  the  recording 
of  such  assignments.  There  must  be  a  law 
which  provides  for  their  record,  dther  In  ex- 
press terms  or  by  plain  and  necessary  Im- 
plication from  the  words  stated.  Where  tha 
statute  does  not  so  provide,  it  is  not  neces- 
sary nor  is  It  the  duty  of  the  assignee  to 
record  or  file  his  assignment.  There  must 
be  some  l^jal  duty  Imposed  upon  the  as- 
signee betora  the  neoesdty  arlsea  for  the 
recording  of  the  assignment. 

Oonnael  have  dt^  many  cases  from 
states  other  than  Eanaaa,  In  which  the 
rights  of  assignees  of  mortgagees  as  against 
•ubseqnent  mortgagee  or  oonveyances  have 
bean  tyieassed  and  decided.  In  many  caaea 
the  question  has  arisen  In  r^ard  to  the  T*> 

irdiag  of  assignments  of  mortgages  upon 
real  estate,  where  the  states  had  provided 
for  the  recording  of  such  assignments,  and 
where,  in  ths  absence  of  such  recording,  the 
asrignee  has  failed  In  obtaining  priority  of 
rights  under  his  mortgage,  which  he  would 
have  had  If  the  assignment  had  been  iw- 
corded.  Bat,  as  the  owner  of  the  cattle 
mentioned  herein  resided  in  Kansas  at  the 
time  the  mortgagee  were  given,  and  th* 
cattle  wen  then  In  that  state,  and  the 
mortgages  were  filed  there,  the  tranaactiona 
are  to  be  judged  of  with  reference  to  the 
law  of  that  state,  and  we  decide  this  qoss- 
tion  with  reference  to  such  law.  Under  that 
law  the  asaignee  of  the  first  mortgage  of 
June,  igOO,hasa*apsilorUentotheaadgne« 
of  the  seeond  mortgage  ot  April,  1001,  al- 
tbou^  soeh  assignee  of  the  taat  mortgag* 
did  Bot  ban  hiM  ssslgnmant  reeovded. 

Jndgmeat  la  a 
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TRDST  ft  D.  Oa  T.  OOLDMBUS. 


(SOS  D.  8.  ni) 

UEBCANTILE  TRUST  ft  DEPOSIT  COM- 
PANY OP  BALTIMORE^  Appt., 


Conita— }iiil<SictloB  of  Tedeiml  dicnit  conrt 
-^•M  uidiig  nndar  Federtl  Cosstitii- 
tbn. 

A  eontroTcray  arlring  nndar  the  Fed- 
enl  Ooiutitutioii,  of  which  %  IWenl  dlrouit 
Murt  hM  oiisliwl  Jurlsdiotion  without  re- 
gud  to  the  eJUEeiuhln  of  the  putiee,  te  pre- 
•anted  bv  %  bill  whicu  ueeiti  tiiat  the  obli- 
ntion  ot  ft  MHitTMt  for  the  exdiuiva  priv- 
Uese  of  sapplviDg  water  to  »  dty  *nd  ita  in- 
habituita  1*  impaired  hy  a  •ubaeqnent  mn- 
nidptil  ordin&noe  «iid  >  legUIfttlve  eiiMt- 
ment  under  which  the  munletpelitf  U  pni- 
eeeding  to  liaae  uid  market  itt  bonda  for 
the  purpoaa  of  eonatmoting  Ita  own  w«ter- 
vwka  ayitein.  * 


ligned  October  a,  28,  1900.    Deetded  Se- 
ocmber  i,  1BD8. 

APPEAI.  from  the  CbcnU  Conrt  of  the 
Unital  BUtM  for  the  NorUwcn  Dia- 
triet  of  Georgin  to  reriew  »  deeree  diamiaa- 
1>K  tor  the  allegod  «>nt  of  Joriadlction,  a 
hill  to  anjoin  a  mnuielpalitj  from  eonatmct- 
tag  ita  own  ajatem  of  watarworfca.  B«- 
▼ened  and  nmandad  for  further  proeaad- 
IngB. 

See  aama  eaaa  hdow  <»  motloa  for  tam- 
ponoy  fatjnueticm,  UO  Vad.  180. 


Statement  bj  Mr.  Juatiee  Pedcham: 
The  appeUant  filed  ita  bill  la  thla  c 

tho    United   Statea   drcnit   court    for   the 

Bortham  diatriot  of  Georgia  to  obtain 

Jnnetlon  reatralnlng  the  city  of  Colombna, 

In  th»  atate  of  Georgia  (one  of  above  de- 

fndanta)  from  ths  eonatmotion  of  water* 

woiica  for  the  supplying  of  watw  to  the 

defendant  atj  and  ita  InhaUtanta.    Jndg- 

vent  waa  entervd  by  the  drcnit  conrt  dia- 

mlaaing  the  bill  for  the  want  of  jnriadlotlon, 

and  the  queation  of  joriadlction  alone  waa 

eattifled  to  thla  court  under  |  A,  ch^ter  EIT, 

of  the  Acta  of  Congreaa  of  1891.    [26  SUt 

»t  L.  627,  U.  a  Oomp.  SUt  1001,  p.  H9.1 
The  complainant  baaed  the  Jnriadictiou  of 

Ott  eirenlt  court  on  the  ground  of  dlTerae 

dtiaenahip,  and  alao  upon  the  odatenca  of 

•  Tadaral  qneation.    An  amandad  bill  waa 

Uad  and  a  moti^  made  for  an  tajunctlon 

paadenM  lit9,  enjoining  the  oitr  front  laau- 

tag  bonda  or  doing  any  work  towarda  the 

conatraetlon  of  the  waterworka.     The  mo- 
tion waa  granted,  and  a  demurrer  to  the 
-amended  Ull  having  been  orermlad,  and  la- 
MMM  having  been  jtdned  bj  the  aarrlea  of  an 
Paaawar  and  rtplleailoa,  tha'oaaa  m*' re- 

•BO.  Net*.— For  oaMC  in  point,  aee  Cant  Olg.  toL  It,  Conrta,  If  SlO-m. 


ferrad  to  a  maatar.  Bvldenoa  waa  taken 
before  him,  and  a  report  thereafter  filed,  to 
which  exceptiona  were  duly  taken  by  both 
partlea  and  an  argument  had  thereon  befon 
the  conrt.  The  judge  eertiSea  that,  before 
a  decialoD  bad  been  made  by  the  oourt  on 
the  quaatlona  of  law  ralaed  by  the  exoq>- 
tiona,  the  defendant  filed  a  motion  b>  dja< 
mlaa  the  bill,  on  the  ground  that,  if  the 
partiea  to  the  ault  were  properly  placed, 
there  waa  no  anch  divenlty  oi  citizenahip 
aa  waa  required  to  auataln  the  Joriadietlon 
of  the  court,  and  alao  on  the  ground  that 
there  waa  no  Federal  queation  involved. 
Tbe  court  granted  the  motion  on  thoaa 
grounda  and  made  Ita  certdfieate,  aa  atatad. 

The  Buit  waa  brou^t  by  the  appellant,  a 
dtlaen  of  Maryland,  agalnat  the  dty  of  Co- 
lumbna,  a  mnnldpal  corporation  created  by 
the  atata  of  Georgia,  and  Ita  mayor  and  al- 
dermen, all  of  them  dtltens  of  the  atate  of 
Georgia,  and  agakiat  the  Columbna  Water- 
worka Company,  a  oorporatlon  also  created 
by  the  atate  «f  Georgia. 

It  appean  from  the  avermaita  contained 
In  the  bill  that  the  oomplalnant  ia  tmatea 
for  the  bondholdera  In  a  eertata  mortgage 
executed  by  the  watenroika  company,  tn 
January,  ISQl,  to  complainant,  aa  trnatea,  to 
aacnra  the  payment  of.certain  bonda,  and  to 
ralae  money  for  the  pnrpoae  of  making  im- 
provementa  and  addltiona  to  the  waterworka 
which  were  to  aupply  the  dty  of  Columbua 
with  water,  and  for  providing  for  future  ex- 
tenaiona  Mid  Improvementa  thereof.  Tha 
mortgage  la  upon  all  of  the  oompany'a  prop- 
erty, and  alao  upon  all  eontracta  made,  or 
tfaaraaftar  to  be  made,  between  tbe  water- 
w(^a  company  and  tbe  dty  of  Columbua 
for  the  supplying  of  water  by  the  company 
to  the  dty,  or  any  public  Inatltntlon  of  pub- 
lic office^  The  mortgage  alao  Included  all 
the  water  rente,  ete.,  and  all  the  inooma 
whataoever  of  the  mortgagor,  due  or  to  grow 
dn^  arlaing  from  ita  busIneM  of  supplying 
water  within  the  dty,  or  within  ita  vidnlty 
or  elaewhere,  during  the  continuance  of  the 
lien  under  the  mortgage.  ^ 

It  also  Included  therein  a  contract,  whichn 
had  been  enterad*into  in  October,  1861,  bo-* 
tween  one  Thomaa  R.  Whit^  of  the  dty  of 
Philadelphia,  and  ths  mayor  and  coundl  of 
the  dty  of  Columbua  (defendant  herdn)  for 
the  construction  and  operation  of  an  efTeo- 
tive  ayatem  of  waterworks  for  the  aupplying 
of  the  dty  with  water  for  the  varions  a 


required.  Thia  Is  the  oontraot  In  question  is 
thia  aidt.  Provision  for  a  corporation  wan| 
made  In  the  oootiact,  to  which  it  waa  to  be 
aaaignedj  the  corporation  waa  aubaequentlyi 
created,  and  such  contract  was  assigned  by 
Whlt«  to  the  water  company,  and  the  aa-l 
algnment  waa  aaaented  to  by  the  dty.  Thai 
oontraot  provided  in  great  detail  for  tha 
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erection  of  a,  water  ajBtem  for  the  city  and 
for  priTate  eonaumen,  and  It  contained  al! 
the  usual  pnyvisioni  for  that  Idod  of  a  con- 
tract. 

It  waa,  amoug  other  thhtga,  provided  in 
the  contract  that  the  dtj  should  grant  a 
franchise  to  the  other  party  named  therein, 
for  the  exclusive  privilege  of  maiatainlng 
and  operating  the  waterworks  for  a  period 
of  thirty  years,  or  until  they  might  be  pur- 
chased by  the  city,  aa  provided  in  the  oon- 
tract. 

The  work  under  the  contract  wa*  com- 
pleted and  accepted  by  the  dty  November 
S,  1S82,  and  the  company  then  commenced 
to,  and  dia,  for  aome  yeara,  fnmiah  water, 
under  its  provisions,  to  the  dty  and  iti  In- 
habitants. 

Thereafter  disputes  and  difference*  arose 
between  the  parties,  regarding  the  raffldent 
aupply  of  water  for  the  city  and  ita  Inhab- 
itants, the  dty  contending  that  the  water 
eompeny  bad  entirely  failed  to  satisfactorily 
fuiai  the  contract  in  that  respect.  The 
company  contended,  on  the  other  hand,  that 
it  had  done  all  that  possibly  could  be  done, 
under  the  cirfum stances  of  an  extrwirdinary 
and  unprecedented  drought,  and  was  will- 
ing to  spend  more  money  tor  the  purpose  of 
enlarging  its  field  of  supply,  if  the  dty 
would  not,  by  its  proposed  action,  defeat 
Buch  purpose.  The  differences  contklued  un- 
til finally,  on  the  14th  day  of  September, 
1002,  the  city  passed  an  ordinance  for  sub- 
mitting to  the  voters  of  the  dty  the  quea- 
^  tion  of  issuing  C25O,0O0  of  bonds  of  the  city, 
g  to  be  used  for  the  purpose  of  building  and 
•  operating  and  owning  a  system  Df*water- 
works  by  the  city.  A  special  election  was 
called  for  the  4tb  day  of  December,  1802. 
The  ordinance  opened  with  the  statement 
that  the  water  company  had  totally  failed 
to  supply  the  city  of  Columbus  and  its 
habitants  with  a  sufficient  quantity  of  pure 
and  wholesome  water,  and  that  the  publli 
health  of  the  dty  was  of  paramount  im- 
portance to  every  other  consideration,  and 
the  city,  therefore,  proposed  an  ordinance 
(which  it  set  forth  for  the  approval  of  the 
electors)  for  the  issuing  of  bonds  for  the 
building  of  a  separate  system  of  works 
be  owned  and  operated  by  the  dty.  It  n 
provided  in  the  proposed  ordinance  that  if 
the  electors  assented  to  the  Issue  and  sale 
of  the  bonds  to  be  used  for  the  purpose  of 
building  and  operating  the  waterworks,  that 
thereafter  bonds  of  the  city  should  be  is- 
sued upon  certain  conditions,  and  an  annual 
tax  should  be  levied  tot  the  payment  of  the 
Intereflt  on  the  bonds  and  a  certain  propor- 
tion of  the  prindpal  every  year.  The  pro- 
posed ordiuance  also  provided  that  in  tbc 
ovent  of  the  assent  of  tbe  voters  at  tht 
daoUon,  and  the  iaaning  of  tb»  bottds  wbtai 


the  same  should  have  been  validated,  as  by 
law  required,  thereafter  the  waterworks 
were  to  be  considered  a  sepante  and  distinct 
department  of  tbe  dty  government,  and  a 
water  commission  was  to  be  created  for  tbe 
government  and  control  and  operation  cf  the 
waterworks.  Other  provisions  were  con- 
tained In  the  proposed  ordinance,  regulating 
the  doing  of  tbe  work  and  the  operation  of 
the  constructed  work. 

On  the  Sd  day  of  December,  190S  {the 
day  before  the  election  under  the  city  or- 
dinance), the  legislature,  at  the  request,  as 
it  may  be  presumed,  of  the  city,  passed  an 
act  to  amend  its  charter,  so  as  to  confer 
power  and  authority  upon  the  dty  to  con- 
struct, maintain,  and  operate  a  system  of 
waterworks  of  Its  own.  Tbe  act  gave  power 
to  the  dty  to  appropriate  private  property, 
and  to  lay  its  pipes  through  its  streets, 
either  within  or  without  the  corporate  lim- 
its of  the  dty,  and  tbe  dty  was  (^ven  power 
and  aothority  generally  to  do  and  perform 
all  things  necessary  to  carry  the  object  and^ 
purposes  of  tbe  act  into  effect.  Section  7^ 
of  the  act  eipresaly  cmf erred  *iipon  tbe  dty* 
the  right  to  issue  and  sell  Ita  bonds,  for  the 
purposes  of  building  and  operating  the  vra- 
terworks.  Provision  was  also  made  in  the 
act  for  the  appointment  of  a  board  of  water 
commisaioners,  who  should  have  the  super- 
vision and  control  of  the  construction,  opera- 
tion, and  management  of  the  wsterworlta. 
This  board  was  to  regulate  the  distribution 
and  use  of  water  in  all  placea,  it  waJ  to 
fix  the  price  for  the  use  thereof,  and  terms 
of  payment  therefor.  The  moneys  coming 
into  the  bands  of  the  board  for  water  rents 
and  the  sale  of  any  apparatus  or  other  prop- 
erty, or  from  any  other  source  connected 
with  tbe  waterworks,  were  to  be  paid  to  tbe 
treasurer  of  the  city,  and  were  to  be  used 
by  him  only  for  the  purpose  of  paying  any 
prindpal  and  interest  becoming  due  on  the 
bonds  issued  by  the  city.  The  board  was 
to  be  regarded  as  a  subordinate  branch  of 
tbe  dty  government. 

Tbe  ordinance  above  mentioned  and  tbfl 
act  of  the  legislature  of  Gecrgia  having  bean 
passed  subsequently  to  the  execution  of  the 
contract,  are  asserted  by  the  complainant  to 
be  acts  which  impair  the  obligation  of  euoh 
contract. 

Proceedings  were  taken  under  the  ordi- 
nance, and  tbe  election  was  held  pursuant 
to  its  provisions  ou  the  4th  of  December, 
1902,  and  resulted  in  the  aasent  of  tbe  req- 
uisite number  of  electors  to  the  issuing  of 
the  bonds  and  the  use  of  the  proceeds  in  tho 
erection  of  a  water  system,  to  be  owned 
and  controlled  by  the  dty. 

A  board  of  water  commissionera  wu 
thweupon  appointed,  under  the  proTisiona  tt 
the  ordinance  and  the  act  of  the  legislatimk 
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Ukd  on  the  8th  of  May,  1903,  the 
couaeil  received  a  eommiuiicBtioii  from  the 
board,  through  Its  secretkry,  wherein  the 
board  requeated  the  common  coaadl  to  in- 
vite Mds  for  the  boodi  of  the  dt^  for  the 
purpose  of  constructing  the  STstem  of  w«- 
terworka,  which  bids  were  to  be  opened  on 
the  Ist  of  August,  1003.  Thereupon  the 
common  council,  on  tbe  same  day,  compiled 
with  the  request,  and  directed  the  pnbllca- 

_tion  of  a  notice  for  receiving  bidi  for  th* 

jjbouda  up  to  August  1,  1903. 

•  '  On  the  30th  of  July,  1903,  tbe  eompUInAnt 
illed  this  bill  against  the  parties  named.  It 
is  contended  In  the  bill  that,  as  tmst«a  for 
the  bondholders,  the  complainant  can  main- 
tain this  action,  on  the  ground  of  an  im- 
pairment of  the  obligation  of  the  contract 
already  mentioned,  and  that,  as  ths  water 
company  has  mortgaged  to  the  complainant 
tbe  benefits  of  its  contract  with  the  dtj', 
together  with  the  other  property  of  the  wa- 
ter oMnpany,  as  security  for  tbe  payment 
of  it«  bonds,  any  such  action  aa  proposed 
by  tbe  dty  will  destroy  tbe  value  of  tbe 
bonds  of  the  water  company,  and  will 
amount  to  the  talcing  of  complainant 
trustee's  property  without  due  process  of 
law,  and  will  deprive  it  of  tbe  equal  pro- 
tection of  the  laws.  The  water  company  is 
made  a  defendant  for  the  purpose  of  binding 
It,  as  averred  In  tbe  bill,  by  the  judgment 
and  decree  that  may  be  rendered  In  this 
cause,  so  tbat  tbe  right  and  equity  of  sub- 
rogation, or  other  rights  and  equities  set  up, 
may  be  enfarced  and  decreed  against  the 
water  company,  and  tbat  the  water  com- 
pany may  be  held  and  decreed,  on  Its  part, 
to  spedflcally  perform  all  the  obligations  of 
such  contract.  An  injunction  was  asked 
for  and  granted,  as  stated,  pendente  IJle. 
It  was  also  asked  that  the  defendant  dty 
might  be  enjoined  from  refusing  to  carry 
ovt  the  contract  with  the  watconrorka  com- 
pany, and  from  placing  any  obstacle  In  the 
way  of  the  due  performance  thereof,  ao- 
eordiug  to  its  terms. 

Messrs.  Joseph  Fackonl,  Olln  J,  Wimboly, 
Iiouis  F.  Garrard,  and  John  I.  Hall  for  ap- 

Hessrs.  W.  A.  Wimblsh,  J.  H.  MartiB,  T. 
T.  Miller,  and  Ellis,  Wimbish,  ft  BUia  for 
c  appellees. 

*  *  Mr.  Justioe  Peckbam,  after  making  the 
foregoing  statement,  delivered  tbe  opinion 
of  tbe  court: 

Tbe  sole  question  arising  herein  is  wheth- 
er the  Federal  dnmit  court  had  tbe  juris- 
diction to  determine  tbe  issue  Invdved. 
That  question  alone  has  been  certified  to 
this  court  by  tbe  circuit  court,  under  the 
proviiiou  of  tbe  Gth  section  of  the  act  of 


Congress  of  1891.  [26  Stat  at  L.  827,  «hap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  649.]  The 
grounds  of  the  dismissal  of  the  bill  are  set 
forth  in  the  foregoing  statement  of  facta. 

Whether  tills  case  come*  wllAiin  the  prin* 
dpie  laid  down  by  this  court  In  Dawson  v. 
Columbia  Ave.  Sav.  Fund,  S.  D.  Title  &  T. 
Co.  197  U.  S.  178,  49  L.  ed.  713,  ZB  Sup.  CL 
Rep.  420,  upon  the  question  of  diversity  ofe 
dtizenship.  It  is  unnecessary  to  determine,  tj 
because  there  ia,  in  our'i^inion,  a  Federal' 
question  involved,  which  gave  the  circuit 
court  jurisdiction  to  determine  the  case 
without  reference  to  dtizenship.  It  is 
averred  in  tbe  bill  that  by  reason  of  the 
passage  of  the  ordinanc*  ot  tbe  common 
council  of  tbe  dty  and  tbe  act  of  tbe  legis- 
lature of  Georgia,  passed  December  3,  1902, 
the  obligation  of  tbe  contract  set  forth  In 
the  bill  was  Impaired.  It  Is  part  of  the 
duty  of  the  Federal  courts,  under  the  Im- 
pairment of  tbe  obligation  of  contract  clause 
In  the  Constitution,  to  dedde  whether  there 
be  a  valid  eontraet  and  what  its  construft* 
tion  is,  and  whetbar,  as  oonatrued,  there  Is 
any  subsequent  l^slatlon,  by  munldpallty 
or  by  the  state  legislature,  wUch  impairs  Its 
obligation.  Tbat  tbe  ordinance  of  the  com- 
mon coundl  of  a  municipal  corporation  may 
constitute  a  law  within  the  meaning  of 
this  constitutional  clause  is  too  well  set- 
tled to  admit  of  doubt  St.  Paul  Gaslight 
Co.  V.  St.  Paul,  181  U.  8.  142,  148,  40  L.  ed. 
7SB,  791,  21  Sup.  Ct.  lUp.  576;  Davis  ft  V. 
Mfg.  Co.  V.  Los  Angeles,  189  U.  S.  207-20, 
47  L.  ed.  778-780,  23  Sup.  Ct.  Rep.  498.  The 
contract  in  this  case  provided  in  terms  for 
tbe  exclusive  privilege  of  supplying  water 
to  the  dty  and  Its  inbabltante  for  thirty 
years  from  the  date  of  its  completion.  By 
the  ordinance  of  the  dty  of  1902  the  dty 
insisted  that  tbe  water  company  had  totally 
failed  to  fulfil  its  contract  to  inipply  water 
to  the  city  and  its  inhabitants.  Such  ordl- 
le  then  went  on  and  proposed  to  the 
electors  an  ordinance,  tbe  material  portions 
of  which  have  been  set  forth  In  the  forego- 
ing statement. 

The  act  of  the  legislature,  passed  tbe  day 
before  the  day  of  tbe  election,  is  also  re- 
ferred to  in  the  statement  and  some  of  its 
material  provisions  are  mentioned. 

Tbe  ordinance  and  the  act  should  properly 
be  considered  together,  and  they  evidently 
contemplate  an  immediate  execution  of  the 
work  in  case  the  electors  assented  to  the 
issaing  of  the  bonds.  If  the  provisions  of 
the  ordinance  and  act  were  carried  out,  the 
effect,  of  conrMi  could  be  none  other  than 
disastrous  to  tbe  water  company,  as  the 
obligations  of  the  contract  [If  any)  would 
thereby  be  so  far  impaired  aa  to  render  the  ^ 
contract  of  no  valua  The  source  of  tbe  ^ 
aUHty  cf'tka  water  ccMipuiy  to  pay  tba  * 
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:  on  fto  bondi,  mnd  Ua  prindpal 
thereof,  u  th«y  beeuii«  due,  vrat,  b^  thU 
•rdinftnee  and  act,  entlnly  ent  off. 

Wm  not  tbU  lcglalatl<»,  and  legiiUHon 
•f  a  Idnd  niat«rl»U7  to  Impair  the  obllga- 
tton  of  tlia  contract  thm  eKlatlng,  and  not 
only  to  irapnlr,  but  to  wholly  destroy  Ita 
YmlnoT  We  are  not  called  upon  now  to  laj 
wbether  the  ezeluaiTS  right  for  thirty  yeara, 
granted  to  the  water  company  by  the  oon- 
traet  to  rai^ly  the  dty  with  water,  wae 
I^al  and  Talld,  beeaoM  that  !■  a  part 
of  the  queoUon  whether  the  obligation  of 
the  contract  haa  been  fropalied  by  the  tnb- 
Mqnsnt  ordinance*  of  the  city  and  the  lawi 
of  the  state.  It  cannot  be  detennined  that 
then  is  an  Impairment  of  the  obligation  of 
a  contract  imtU  it  is  determined  what  the 
contract  is,  and  whether  It  is  a  ralid  con- 
tract. If  it  be  raUd,  it  still  remains  to  be 
determined  whether  the  subsequent  proceed- 
ings of  the  dty  eonneil  and  legislature  im- 
paired Its  obligation.  The  ordinance  and  act 
ware  not  mere  statements  of  an  Intwtion 
on  the  part  of  one  of  the  parties  to  a  con- 
tract not  to  be  bound  by  Its  obligations. 
Bnch  a  denial  on  the  part,  even  of  a  munic- 
ipal corporation,  contained  in  an  ordinance 
to  that  effect,  la  not  legislation  impairing 
the  obUgBtltn  of  a  oontract  St.  Paul 
Oaalight  Co.  T.  St  Paul,  181  U.  S.  142, 
45  L.  ad.  7SS,  81  Sup.  Ct.  Bap.  STO.  It  was 
stated  in  that  case  that  the  ordinance  In 
question  "created  bo  new  right  or  imposed 
ao  new  duty  substantially  antagonistic  to 
the  obligations  of  the  oontrMt,  bnt  simply 
exprassed  the  purpose  of  ths  dty  not  in 
th«  future  to  pay  the  interest  on  the  oost  of 
constmotion  of  the  lamp  posts  which  were 
ordered  to  be  removed.  .  .  .  When  the 
substantial  scope  of  this  proTlaion  of  ths 
ordinance  is  thus  clearly  understood,  it  is 
seen  that  the  contention  here  adTanced  of 
Impairment  of  the  obUgations  of  the  eon- 
tiBot  ariiing  from  this  prorislon  of  the  or- 
dinance reduces  itself  at  once  to  the  prop- 
«aEtion  that  wherever  it  is  asserted,  on 
the  one  hand,  titat  a  municipality  ii  bound 
by  a  contract  to  perform  a  particular  act, 
^and  the  municipality  denies  that  ft  is  liable 
•J  under  the  contract  to  do  so,  thereby  an  Im- 
•  pairment  of  the  obligations  of  tha'eontract 
arises,  in  violation  of  the  Constltntlon  of  the 
United  State*.  But  this  amounts  only 
the  eontention  tliat  ereiy  ease  involving  a 
eontroreisy  concerning  a  mnnielpal  contract 
Is  ouo  of  Federal  cognisance,  dotannlnabls 
ultimately  In  this  court,  ^us,  to  reduce 
the  prc^Mritlon  to  its  ultimato  eooeeption 
Is  to  demonstrato  its  error." 

In  the  ease  at  bar  the  eondltions  an 
tiraly  different.    Than  was  not  merely  a 
diulal  by  tha  dty  of  its  obligation  mider  the 
soatraat,  bit  tha  fosctfon  is  vhathw  than 


I  not  new  and  snbataattal  duties  ta 
podtlva  oppodtlon  to  those  contained  in  the 
contract  created  and  thdr  performance  pro- 
vided for  by  the  ordinances  and  act.  The 
act  of  the  legislature  aided  the  dty  by 
gra,ntlng  it  power  to  itself  erect  waterworks 
and  to  Issue  bonds  in  payment  of  the  coet 
thereof,  and  the  dty  was  proceeding  to  avail 
itself  of  the  power  thus  granted,  when  its 
progress  was  arrestad  by  the  Sling  of  the  bill 
In  this  case  and  tha  issuing  of  a  temporary 
injunction.  It  wonld  seem  as  if  the  case 
wen  really  within  the  principle  dedded  In 
Walla  Walla  v.  Walla  Walla  Water  Co.  1T2 
n.  S.  1,  48  L.  ed.  S4I,  la  Sup.  Ct.  Rep.  77; 
Vlelcsburg  Waterworks  Co.  v.  Vickibnrg,  18B 
U.  8.  00,  4a  L.  ed.  808,  ee  Bup.  Ct.  Bep.  586, 
202U.S.4SS,eOL.ed.  1102,  2S  Bup.  Ct.Rep. 
000;  Davis  &.  F.  Mfg.  Oo.  v.  Los  Angelw,  189 
U.  a  207,  47  L.  ed.  778,  23  Bup.  CL  Rap.  4S8; 
Enoxville  Water  Co.  v.  EnozvUIe,  200  U.  S. 
22,  SO  L.  ad.  8S3,  20  Bup.  Ct.  Rap.  224.  In 
the  last-dted  ease  the  watar  company  con* 
tended  that  the  agreement  mentioned  in  that 
ease  constituted  a  contract,  for  which  it  ac- 
quired for  a  given  period  the  exclusive  right 
to  supply  water  to  tha  dty  and  its  inhabit* 
ants,  and  it  insisted  that  the  obligation  of 
this  contract  would  bs  impaired  if  the  dty, 
acting  under  the  acts  of  tha  Ic^elatnre  and 
under  the  ordinanea  mentioned,  eatabllsbed 
and  maintained  an  independent  and  separata 
system  of  waterworks  in  competition  with 
those  of  the  water  company.  It  was  held 
that  such  a  question  was  one  arising  under 
the  Constitution  of  ths  United  Stataa,  and 
that  tha  Federal  dreuit  court  had  Jnriadle- 
tlon  thereof  without  regard  to  tha  dtizan- 
ship  of  tha  parties.  It  must  be  remembered 
that  In  ths  ease  baton  as  tha  sole  question 
is  whethtr  ths  FMsral  drenit  eourt  had  ]n-9 
riadletion  to  determine  tb^ease,  and  we  an? 
not  now  concerned  with  the  question  as  to 
how  the  matter  thonid  be  determined,  but 
only  whether  tha  circuit  court  had  jurisdie- 
tlon  to  determine  it.  As  stated  In  Vicksburg 
Waterworks  Co.  v.  Tlckaburg,  ISO  U.  B.  06, 
at  page  82,  40  L.  ed.  BOS,  at  page  SIS,  21 
Sup.  Ct.  Sep.  S8S,  at  page  608,  in  speaking 
of  the  queation  of  jurisdiction:  "We  do  not 
wish  to  be  understood  as  now  determining 
such  questions  in  the  present  case,  for  we  an 
only  oonddering  whether  or  not  the  drenit 
court  bad  juriidictlon  to  oonaider  them." 

Concluding  that  the  eourt  below  had  such 
jurisdiction,  because  it  presents  a  controver- 
sy arising  under  the  Constitution  of  tha 
United  BUtea,  tha  judgment  of  the  Ciranit 
Court  is  reversed,  and  the  ease  ramandsd  to 
that  court  to  take  proeaadlngs  tbsnin  a^ 
nfifT^ttig  to  law. 
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BEClTRmr  TRDBT  ft  SATETT  VAtJLT 
^COMPANY,  «f  Laxtnffton,  E8nta«ic7, 
Trustee  of  Ct«n  D.  Bell,  PUT.  In  Hit., 

cm  OV  LEXINGTON,  Kentnekr,  and  B. 
T.  Oroae,  Delinqneat  Tax  Coll«ctOT  for 
Said  atj,  JHitm.  in  Eir. 

Constitntlonal  Uw— diu  rmraw  of  Uw^ 
notice  and  hearini. 

Tbe  MInre  of  tlta  Kviimkj  lUt- 
atea  to  nqnire  notie*  to  be  given  of  s  epe- 
•U  aMewment  for  \mek.  taxes  on  omitted 
proporty,  made  hj  Hm  regular  aaHuor  nn- 
d«r  Kj.  SUt.  S  S179,  aft«r  tba  time  pro- 
TJded  by  law  for  the  making  of  Uio  goneTal 


aaseeament,  doei  not  deprire  tbe  tuMfi 
of  hie  property  without  due  proMH  ol  la^ 
where  the  state  court  has  affon' 


opportunity  to  I>e  heard  on  tlie  ijneetion  of 
the  validity  and  the  amoiat  of  the  tax,  and, 
M  each  IiMring,  haa  reduced  the  tax.  • 
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1  to  the  Conrt  of  Appeali  of  the 
.L  State  of  Eestocky  to  r«Ti«w  a  judgment 
which  affirmed  a  Judgment  of  the  Fayette 
County  Circuit  Court  reducing  a  tax  and  ax- 
ferciiig  It  as  reduced.    AfOrroed. 

See  Hune  cam  below,  S7  Sy.  L  B^  Ul, 
K  a  W.  1081. 

^  6tat«moDt  by  Ifr.  JmUo*  Pwdtham: 
M  The  plaintiff  fn  emr,  lAleh  waa  plmlntfB 
7  bdow,  Med  ita>etitlon  in  tka  Fayette  eonn- 
tj  drcnit  eonrt,  atat*  «f  Kontoeky,  in  eqnt* 
t7,  on  February  8,  1800,  for  the  pwpoea  of 
ohtainiug  an  injunction  reatr^nlng  the  de- 
fendant* in  error  from  the  collection  of  eer- 
tein  back  taxea  aecniiiig  during  the  years 
UM  to  1888,  both  Inelnaive,  Impoeed  In 
favoi  of  the  elty  of  Lexington,  and  whUi  the 
ftaintiff  aaaerted  were  IDegaUy  aMened. 
A  temporary  in  juBcttoa  ma  prayed  for  and 
gnnted,  restrabdng  the  eolleation  of  the 
tax,  and  upon  the  trial  the  amount  of  the 
taxee  waa  reduced,  and,  aa  ao  reduced,  de- 
dand  to  be  a  Hen  on  tbe  property  of  the 
plaintiff  in  error  as  tmatee,  and  judgment 
accordingly  was  entered,  which  judgment 
was,  upon  appeal  to  the  court  of  appeala  of 
tlie  atate,  afflnned,  and  the  plaintiff  bringe 
tha  case  here  hy  writ  of  error. 

b  the  amended  peUtloa  It  la  averred  that 
tte  plaintiff,  aa  tmataa,  owned  certain  real 
eatato  In  the  city  of  Le^ngton,  and  that  the 
tax  collector  of  the  dty,  aaeerting  a  claim 
for  back  taxes  from  1804  to  1808,  both  In- 
atoMve,  Ib  favor  of  the  dty,  agalnat  the 
toast  estate  In  the  plaintifTs  hands,  for 
•I3,064.96,  had.  to  aatlsf;  the  elalm,  Ivried 
as  the  real  pfoperty  held  l^  »  as  tnutee 
and  described  la  the  patltloa,  ««a  l«d  advar- 


tiled  the  same  to  be  sold,  and  would  mD 
the  same,  unless  restrained  by  order  of  the 
court.  It  wae  averred  that  the  alaiia  for 
back  taxes  was  for  alleged  omiasione  of 
personal  property  owned  by  the  plaintiff  as 
trustee,  which  had  not  been  a«Bessed  for 
city  taxation  for  the  years  stated,  and  that 
the  tax  was  based  on  alleged  assessments 
imposed  In  December,  1898,  for  these  yean, 
made  by  tbe  city  assessor  of  Lexington. 
The  plaintiff  denied  that  tbe  pretended  as- 
sessments made  in  1808  for  those  yean  were 
any  assessments  at  all,  and  allied  that 
there  had  been  no  aaaeasment  for  the  back 
taxes  of  those  years  or  for  any  of  them.  It 
was  averred  that  certain  entries  which  hod 
been  made  in  the  aaaeesor's  books  for  the 
years  mentioned,  purporting  to  assess  tbe 
property  for  theae  back  taxes,  were  inter- 
polated among  the  aasesanMoits  for  thosa 
years,  hut  were  not  legally  made;  that 
sneh  entries  were  not  assessments,  nor  any^ 
step  in  the  valid  aaaeasment  of  bock  taxes  g 
in  those  years,  and'were  made  by  the  city* 
assessor  without  any  notice  to,  or  oonferenoa 
with,  the  plaintiff  of  hia  intention  to  make 
tbe  same,  or  any  asseasnient,  and  the  plain- 
tiff at  no  time,  dther  before  or  dnce  said 
pretended  aaaesement,  liad  been  given  or  al- 
kwed  any  opportunity  or  privilege  to  moke 
any  complaint  or  show  cause  against  tbe  aa- 
sessment  before  ai^  oompetent  oSleer  or  tri- 
bunal whatever.  It  waa  also  averred  that  all 
the  property  ^  plaintiff  aa  trustee,  during 
eaoh  of  the  yoaia  oovered  by  the  claim  for 
hack  taxes,  had  been  duly  assessed,  and.  It 
It  had  been  given  the  opportunity,  plalntllT 
would  have  established  the  fact  of  such  sa- 
lt, and  that  It  had  been  fully  and 
legally  p^d. 
The  plaintiff  averred  tiut  collection  of 
kxea  based  on  aaaeaaments  made  as  above 
stated  would  be  in  violation  of  the  Oiwstitu- 
tlon  of  the  United  States  and  of  the  state 
of  Eentnc^,  forbidding  that  a  citizen  should 
be  deprived  of  his  property  without  due 
process  of  law. 

The  defendants  in  their  answer  averred 
that  all  of  the  property  (with  an  exception 
not  inaterlal]  en  which  the  defendants  were 
il^mlng  taxes  as  upon  omitted  property, 
had  in  fact  been  omitted  by  the  plaintiff 
from  its  assessment  lists  dnrlng  the  years 
mentioned,  and  that  the  lists  made  out  by 
the  plaintiff  for  those 'years  hod  been  im- 
perfect and  Improper  lists,  and  that  thero 
omitted  therefrom  a  large  part  of  the 
personalty  owned  by  the  plaintiff  as  trus- 
tee. The  defendants  averred  that  all  the 
omitted  piopnty  waa  properly  assessable  for 
the  respective  Tears,  and  that  there  was  due 
thooon,  in  188%  as  the  back  taxes  on  the 
said  omitted  properly,  the  sum  named,  t« 
wtt,  »^OM,e«i  and  tke  defwdaata  dsM 
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thftt  tlia  vftlufttfon  of  the  property,  as  fixed 
In  the  assessment,  was  anj'  larger  in  propor- 
tion tbaa  the  Talna  of  the  aasessment  gener- 
ally placed  on  Bimilar  property  in  the  city  of 
Leidngton.  After  the  assessment  was  made, 
It  was  averred  that  the  delinquent  tax  col- 
lector demanded  payment  of  the  same,  wbicb 
was  refused  and  thereupon  he  leried  upon 

fthe  property  on  tho  Slat  of  December,  1898. 
The  answer  then  set  up  the  making  of  the 
•  MsesHRient'on  the  property  omitted,  and 
showed  that  It  was  made  substantially  as 
averred  in  the  amended  petition,  by  insert- 
ing in  eacli  of  the  book*  for  the  Taxious 
years  an  additional  aaseesment  on  account 
of  omitted  property,  and  that,  after  each 
of  the  entries  of  assessment  in  the  ta:  ~ 
books  bad  beea  made  by  the  asaessoi 
■Igned  bis  name  after  the  words,  "Assessed 
by  mej"  and  it  is  averred  that  the  aaaess- 
ment  waa  also  recorded  by  the  asaessor  in  tht 
back-tax  assessment  book  kept  by  the  dty 
of  Lexington,  and  was  by  him  reported  to 
the  auditor  of  the  city  of  Lexington  on  the 
day  that  the  assessment  was  made,  Decem- 
ber 31,  18B8.  The  defendants  also  averred 
that,  more  than  thirty  days  prior  to  the 
time  the  asseaement  was  made,  the  city, 
through  Its  duty  authorized  officen  and 
agents,  had  notified  the  plaintiff  that  it 
had  omitted  from  its  assessments  for  the 
years  18M  to  1898,  both  inclusive,  a  large 
portion  of  the  estate  held  by  it  as  trustee, 
and,  at  the  time  of  giving  such  notice,  the 
ofBcsra  of  the  city  had  furaisbed  and  deliv- 
ered, as  a  part  of  sucb  notice,  an  itemized 
statement  of  the  secuiitiea  and  other  per- 
sonal property  belonging  to  the  estate,  and 
held  by  the  plaintiff,  on  the  respective  dates 
for  taxation  for  the  respective  years,  and 
that  payment  of  the  taxes  upon  this  omitted 
property  was  repeatedly  demanded  of  the 
plaintiff  by  the  city  during  a  period  of  more 
than  thirty  days  prior  to  the  assessment, 
and  the  plaintiff  refused  to  pay  any  addi- 
tional taxes  or  to  list  the  omitted  property, 
and  that  ample  time  and  opportunity  were 
afforded  plaintiff  to  show  that  the  property 
had  not  been  omitted  from  the  yearly  as- 
sessments, and  the  plaintiff  failed  to  do  so. 

A  reply  and  rejoinder  were  filed,  and, 
upon  the  pleadings,  the  parties  went  to 
trial 

Judgment  was  gtren  for  the  defendants, 
refusing  the  injunction,  and  providing  for 
the  Bale  of  the  real  estate  to  satisfy  the 
amount  due  for  back  taxes,  as  stated  in  the 
judgment.  The  total  amount  of  back  taxes 
due  on  the  omitted  property  was,  by  such 
judgment,  reduced  from  $13,964.96,  the 
unount  claimed  by  the  defendants,,  to  the 
ram  of  (8,626.63. 

UaMTB.  Jehu  T.  Shelby,  Qtoigp  S.  Ennt, 


Joseph  D.  Hunt,  and  John  B.  Allen  for 
plaintiff  in  error. 

Messrs.  George  C.  Webb,  George  S.  Shank* 
lln,  J.  R.  Morion,  and  E.  P.  Farrell  for  de- 
fendants in  error.  . 

*l£r.  Justice  Peckham,  after  making  tbo* 
foregoing  statement,  d^vered  the  opinion 
of  the  court: 

There  are  In  the  state  of  Kentucky  two 
distinct  methods  by  which  an  assessment 
for  Eo-called  back  taxes  can  be  made.  One  ^ 
method  la  an  assessment  by  a  special  back-  |J 
tax  assesBor,*clected  as  provided  for  by  aa  * 
ordinance  of  the  dty  of  Lexington.  Thii 
ordinance  the  court  of  appeals  of  the  state 
of  Kentucky  has  held,  contrary  to  the  con- 
tention of  the  plaintiff  in  this  case,  did  not 
displace  the  regular  assessor,  or  affect  his 
right  to  make  an  assessment  for  back  taxes. 
The  other  method  provides  for  an  aHsess< 
ment  by  the  regular  assessor,  under  9  31Tft 
of  the  laws  relating  to  the  city  of  Lesiog- 
ton,  which  section,  among  other  things 
therein  contained,  provides  that:  "When- 
ever the  assessor  shall  ascertain  that  ther* 
has,  in  any  former  year  or  years,  been  any 
property  omitted  which  should  have  bean 
taxed,  he  ^a!l  aasess  the  same  against  the 
person  who  should  have  been  assessed  with 
it,  if  living;  if  not,  against  liis  repreaenta- 

la  this  case  the  asaessment  for  back  taxes 
was  made  by  the  regular  assessor,  but  not 
until  December  31,  189S,  under  the  above- 
quoted  proviaion  in  S  3179.  It  was,  how- 
ever, a  special  assessment,  made  after  the 
regular  assessment  In  the  assessor'a  boolu 
of  IS98,  and  after  such  books  bad  bean 
transmitted  within  the  time  prescribed  bj 
law  (§  3180),  December  1,  18DS,  to  the  au> 
ditoT,  subject  to  the  Inspection  of  the  pul>- 
lie.  In  regard  iA  the  rc^lar  assessment, 
the  statutes  of  Kentucky  pnivida  (3  3181) 
for  a  board  of  equalization,  which  sits  on 
the  first  Monday  of  January,  and  contin- 

in  session  not  longer  than  fotu"  week^ 
The  auditor  must  deliver  to  the  board  the 

lament  books  filed  with  him  by  the  aa- 
sessor,  and  it  la  to  hear  all  eomplalnta 
against  the  assessmenta  made  by  the  aasee- 

and  may  determine  the  same,  but  it 
cannot  increase  the  assessment  without  no- 
tice to  the  party  whose  property  is  to  be  i» 
cresaed.  The  section  is  part  of  the  genacaJ 
statutes  aa  to  assessments  for  the  annual 
taxes,  and  it  refers  evidently  to  the  assaas- 
menta  made  by  the  aasassor  up  to  the  1st 
of  December  iM^ecedlng,  and  which  appear 
in  the  book  which  the  law  directs  to  be  seat 
to  the  auditor  and  by  him  tranamittad  to 
the  board  of  equalisation.    It  doe*  not  reftf 

I  extraordiEiary  asseaament  made  by  th« 

wor  for  JiMk  tazea  ■obaaquently  to  ths 
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•  Uina  provided  for  bj  lair  for'tha  maUng 
of  the  gensral  aLiseBsment.  The  aiaessor 
muat  retnm  the  geiier>l  aaBeasment  which 
be  makes  In  hU  book  under  g  8179  to  tbe 
«udit«T  on  OT  before  December  1  In  each 
year.  Section  3180.  This  book  remains  in 
tin  BUditor'a  office  enbject  to  the  inspection 
«t  the  public  until  transmitted,  in  the  Janu- 
■ary  following,  to  tlie  board  of  equalisation 
under  g  3161.  In  the  case  before  us  the  ae- 
•eesment  for  the  t>ack  tax  was  made  De- 
eember  31,  1B98,  b;  entering  a  separate  as- 
MBsnient  for  each  jear  in  the  asBeBSor*! 
book  for  that  year,  and  therefore  theie  va- 
rious assessments  were  not  contained  in  the 
tooks  of  tbe  assessor  as  they  vere  sent  to 
the  auditor  on  December  1  of  each  year, 
respectlTely.  The  aeeessor's  books  for  tbe 
years  prior  to  1S9S  were  obtained  in  eome 
way,  and  the  entries  of  the  assessments 
"Kere  therein  made,  bscause^  aa  stated,  there 
irere  no  other  books  provided.  We  find 
provision  of  the  etatate  as  to  asBesementB 
for  back  taxes,  which  requires  notice  of 
such  aaaessment  if  made  at  any  time  other 
than  in  tbe  regular  coiuse  for  tbe  general  as- 
eesameitt  as  provided  tor  In  the  general 
•tatute.  If  the  assessment  happens  to  be 
made  in  the  aasessor's  Imok  prior  to  Decem- 
Iier  I  in  any  year,  it,  of  course,  goes  with 
the  book  to  the  auditor,  and  remains  there 
for  inspection  by  the  public  until  taken  be- 
fore the  board  of  equalization.  Such  an 
•ssessment  would  cany  with  it  the  provi- 
aion  of  the  law  of  the  state  applicable  to  tbe 
city  on  the  subject  of  assessments,  includ- 
ing the  general  notice  under  the  law  provid- 
ing for  such  aaaeasment.  But  that,  of  course 
cannot  apply  where  the  assessment  is  not 
made  on  or  before  December  I  in  the  regu- 
lar assessment  book-  That  book  the  tax- 
payer must  omit  to  examine  at  hie  perilj 
when  filed  with  the  auditor,  or  when  before 
the  Iraard  of  equalization.  As  sent  to 
auditor  December  1,  189S,  tba  book  did 
contain  the  assessment  in  question.  And 
as  to  tbe  books  of  the  former  years,  the; 
had  passed  out  of  the  legal  custody  of  thi 
assessor,  and  he  could  not  take  any  aucl 
^  books,  and,  without  notice,  impoae  a  con 
2  elusive  assesHment  for  I>ack  taxes  for  the 
-•  particular  year  the  book  had  been  made'nse 
of  ae  an  asaeesment  boolc  Such  aasessme 
eould  not  be  enforced  nuleea  the  taxpa; 
eonid  theresfter  at  some  time,  ami  as 
matter  of  right,  be  heard  upon  the  questi 
of  the  validity  and  the  amount  of  auch  tax. 
The  general  statutory  notica  as  to  the  reg- 
ular assessment  proceedings  cnnnot  be  re- 
garded as  notice  of  this  special  asseaament, 
made  years  after  the  completion  of  the  old 


In  regard  to  the  question  of  notice,  the 
Muit  of  a^eals  held  that  the  burden  of 


proof  in  such  a  proceeding  as  this  was  npaa 
the  plaintiff  to  establish  that  there  was  no 
notice  of  the  assessment  given  it;  but  it 
also  held  that  the  defendant  had,  in  fact, 
proved  that  there  was  notice  gireu  to  the 
plaintiff  in  error  before  the  aeseasment  wa* 
made.  This  applies  to  a  notice  in  fact,  but 
the  court  of  appeals  did  not  hold  that  tliere 
any  notice  made  necessary  by  the  stat- 
ute in  r^^ard  to  such  a  special  aaaeesment  aa 
alKive  described.  An  assessment  made  on 
December  31,  1S9S,  in  the  manner  set  fortli, 
although  Imposed  before  the  meeting  of 
the  board  of  equalization  in  January  follow- 
ing, waa  not  imposed  at  a  time  which  made 
the  general  statutes  as  to  assessments  ap- 
plicable, and  therefore  tbe  taxpayer  had  no 
statutory  notice  or  opportunity  fnTnislrad 
him  to  appear  and  be  heard  before  the  board. 
He  may  have  examined  the  assessor's  books 
for  the  various  years  1894-1S9S,  when  filed 
in  the  auditor's  office  on  the  1st  of  IHcem- 
ber,  by  the  assessor,  and  prior  to  December 
31,  when  this  assessment  was  made,  smd 
found  that  there  was  no  assessment  mad* 
against  bim  for  any  back  taxes.  There  was 
no  etatutory  obligation  impoeed  on  him  to 
again  examine  the  books,  lest  perchance 
they  may  have  had  an  interlined  assessment 
made  in  them,  for  the  making  of  which  the 
taw  provided  no  notice.  It  follows  that  tha 
subsequent  aasesimeuts  placed  in  such 
books,  and  not  appearing  on  any  book  when 
sent  to  the  auditor  by  the  aasesior,  would 
not  be  made  under  any  statutory  provision 
for  notice,  and  would  not  afford  the  tax* 
payer  an  opportunity  to  be  heard  before  the 
board  of  equalization  In  r^ard  to  the  iUe-n 
gality  of  auch  tax.  fa 

'Jl  the  statute  did  not  provide  for  a  nft-* 
tice  in  any  form,  it  ts  not  material  that,  aa 
a  matter  of  grace  or  favor,  notice  may  have 
been  given  of  the  proposed  assessm'mt.  It 
is  not  what  notice,  uncalled  for  by  tlie  etat- 
ute,  the  taxpayer  may  have  received  In  a 
particular  case,  that  is  material,  hut  the 
question  is  whether  any  notice  Is  provided 
for  by  the  statute.  Stuart  v.  Palmer,  74  N. 
Y,  183,  30  Am,  Rep,  289.  Before  this  specUI 
asaeasment  could  be  actually  enforced  or 
during  the  process  of  enforcement  the  tax- 
payer  must  havs  an  opportunity  to  be  heard 
aa  to  ite  validity  and  extent.  In  Weyer- 
baueser  v.  Minnesota,  ITG  U.  S.  660,  44  L, 
ed.  683,  20  Sup.  Ct.  Rep.  48S,  it  was  held  that 
the  taxpayer  was  entitled  to  an  opportunity 
to  be  heard  before  the  tax  could  bs  enforced 
(see  page  GGS,  L.  ed.  page  68fl,  Gup.  Gt.  Rep. 
page  488),  that  the  filing  of  the  tax  list 
therein  spoken  of  was,  in  efTeet,  as  held  by 
ths  court,  the  ioatitntlon  of  an  setioa 
agaiost  each  tract  of  land  described  In  ft, 
and  the  taxpayer  theie^ter  had  opporta- 
nity  to  make  any  defense  he  might  han. 
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Tbii  the  eourt  h»Id  waa  mlBelent.  The  pro- 
aeedings  leadJng  up  to  that  •MeHment  or- 
iginated in  a  wmplaint,  in  Triting,  to  tbe 
goramor,  who  thereupon  appointed  a  eom- 
ffiiuion  to  he«r  the  matter,  and  if  proper, 
Impon  the  tax,  but  before  it  oonld  be  en- 
forced or  during  the  pnNjew  of  collection  the 
landowner  had  a  ri^t  to  be  heard.  The 
■tatate  now  before  ue  does  not  provide  for  a 
notice  of  the  ipedal  aasesament,  nor  did  the 
plaintifT  have  an  opportunitj  to  be  beard 
as  to  tiie  aaeeaunent  befDre  Um  board  of 
eqnaliution. 

Bnt  in  thia  eaie  the  (tate  oonrt  baa  afford- 
ed ta  the  taxpayer  full  opportunity  to  be 
heard  on  the  queatlon  of  the  validity  and 
amount  of  the  tax,  and,  after  vush  opportu- 
nity, hai  rendered  a  jndgmant  which  pro- 
▼idea  for  the  enfoFoement  of  the  tax  >a  it 
has  been  reduced  by  the  court,  the  reduction 
amounting  to  orer  (6,000.  The  plaintiff  baa, 
therefore,  been  heard,  and  on  the  hearing  haa 
■oeeeedsd  in  reducing  the  aaMaement  What 
more  ought  to  be  givenl  Whether  the  op- 
portunity to  be  heard  which  hae  been  afford- 
ed to  tiie  plaintiff  has  been  pursuant  to  the 
provialona  of  some  etatnte,  a*  in  McMUlen 
«  *.  Andenon,  96  U.  &  87,  24  L.  ad.  S35,  and 
?  Eager  v.'RecUmatlon  DiaL  No.  106,  111  n. 
a  701,  SS  L.  ed.  Ses,  4  Sup.  Ct.  It«p.  663,  or 
by  the  holding  of  Uie  court  that  the  plain- 
tiff haa  inch  right  in  the  trial  of  a  niit  to 
enjoin  the  oollectlon  of  the  tax,  la  not  ma- 
terial. The  itate  court  In  thia  caae  haa 
held  the  taxpayer  entitled  to  a  bearing,  and 
haa  granted  and  enforced  aucb  rig^t,  and  np- 
on  the  trial  haa  reduced  the  tax.  In  ao  doing 
the  court  below  haa  not  aaaumed  the  I^e- 
lattve  function  of  making  an  aaaeaament. 
It  haa  merely  redumd,  after  a  full  hearing, 
the  amount  of  an  aaaeaament  made  by  the 
aaseeeor  under  color,  at  least,  of  legialatiTe 
authority. 

The  court  of  appeals  haa  held  that  the 
powor  of  the  trial  conrt  in  giving  the  bear- 
ing has  been  properly  axerdaed. 

It  Is  urged  that  the  court  below  has  not 
In  fact  decided  that  the  aasesunent  agf^nst 
plaintiff  aa  reduced  was  legal,  but  only  that 
plaintiff  will  not  be  heard  upon  the  ques- 
tion of  enjoining  the  ooUeetion  of  the  tax 
nntil  plaintiff  tenden  the  amount  of  tax 
equitably  due.  The  plaintiff  denies  that 
there  is  any  amount  equitably  due,  and  it 
eontends  that  it  haa  not  had  an  opportunity 
ta  show  the  invalidity  of  the  assessment. 
We  think  the  contention  not  well  founded. 
The  eourt  baa  held  that  Um  burden  rested 
upon  the  plaintiff  to  show  the  Invalidity  of 
thetnx.  Even  If  erroneous,  the  deeiidon  la 
not  of  a  Federal  nature.  It  had  the  ehanee,  at 
an  events,  to  aboir  the  Invalidity  of  the  tax 
In  whole  or   In  part     Upon  the  avldenoe 


giran  on  the  tila]  the  tax  waa  redniwd,  and 
the  ooort  of  appeals  has  ai^d : 

"The  claim  of  appelUnt  to  escape  a  retm* 
■pectiva  assessment  of  the  property  of  its 
oetlvi  Tue  trvtt  in  this  ease  la  irtioUy  teeh- 
nlcaL  That  it  owes  the  tax  It  aeeks  to  evade 
is  made  apparent  by  an  examination  of  this 
reoord.  Although  it  had  In  its  hands  the 
meane  of  instantly  and  most  conclusively 
showing  dther  that  the  tmat  eetate  did  not 
own  the  property  with  which  it  was  as- 
sessed, or  that  the  valuea  were  too  high.  It 
introdneed  no  evidenoe  whatever  on  thia 
snbjeoL  While  It  was  not  incumbent  up- 
on the  appellees  to  Introduce  any  evidence,^ 
being  aothorlied  under  the  principlee  herein  g 
enunciated  to'nwait  the  evidenoe  of  appel** 
lant  showing  the  Invalidity  of  the  aasesa- 
ment complained  of,  yet  they  did  introdnee 
evidence  which  we  think  dearly  atablisbea 
that  appellant  justly  owes  the  amount  of 
the  tax  which  haa  been  adjudged  against 
the  estate  of  Ita  Mttui  gue  (nut."  [27 
Ky.  L.  Bep.  SOS,  B5  &  W.  10S3.] 

We  think  It  safH<dent1y  appears  that  the 
plaintiff  had  an  opportunity  to  be  beard 
upon  the  question  of  the  validity  of  the  tax, 
both  for  want  of  notice  in  faot,  and  whetber 
the  property  assessed  for  back  taz«e  had 
really  been  omitted  from  the  original  list 
for  the  years  in  question,  and  was  therefore 
properly  taxable  nnder  the  assessment  for 
back  taxea.  Bven  if  the  assessment  had 
been  made  by  the  aaaeasor  without  notice, 
yet  if,  upon  the  hearing  in  thia  eanse,  the 
plaintiff  liad  the  right  and  an  opportunity 
to  be  heard,  and  the  aasessment  was  thereon 
reduced,  it  haa  obtained  all  the  hearing  it 
was  entitled  to.  We  think  the  plaintiff 
did  have  anefa  a  faeario|t  and  the  judgment 
is  correct,  ao  far,  at  laaat,  aa  this  court  ia 
anthoiiied  to  review  it.    It  is  therefore  af- 

[20i  U.  8.  3SS) 

UIS8IS81PPI    BAILROAB    COMMISSION, 

B.  Ia  Bradley,  S.  D.  McNair,  and  J.  C  Ein- 

cannon,  Msmbers  of  Sold  Commission,  and 

T.  B.  Maxwell,  cnert  Thereof,  Appts., 


State— immunity  from  mlL 

1.  A  suit  to  enjoin  the  enfoKement  of 
an  order  of  the  Mississippi  railroad  commis- 
sion compelling  a  lailrdod  company  to  atop 
its  trains  at  a  specified  station  ia  not  a  suit 
against  the  state. 

Federal    conrtB--enjoittIni    proceedings    la 
■tate  cooTts. 

2.  The  Miaalsslppl  railroad  eoQunisaioa 
Is  not  a  court  within  the  meaning  of  C  8. 
Rev.  Stat,  t  720,  U.  B.  Comp.  BUt  1901,  p. 
681,  forbiddii^  the  Pederat  eonrta  to  oqjotn 
prooeedlnga  In  a  staU  ooort. 
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Pederal    conrtt— enjotnlat    procMdiagi    ia 
■Ute  courts. 

3l  a  proceeding  before  the  UiuiMippl 
rkilroftd  commiMion  does  not  become  a.  pro- 
eeeding  in  a  state  oourt,  within  the  mean- 
Ing  of  U.  &  Rev.  Stat.  S  1^.  so  as  to  pre- 
TBnt  a  Federal  court  from  enjoining  the  en- 
forcement of  sa  order  of  such  eommission 
which  Is  claimed  to  violate  tbe  Federal  Oon- 
■titution,  beoanse  the  coin  mission  would 
have  to  resort  to  a  state  court  to  i^  it  in 
the  enforcement  of  Its  order. 
Appeal— jurisdiction  of  drcolt  court  at  ap- 


hiriadjction  of  th«  dnnilt  oonrt  attached 
both  on  the  ground  of  diverse  dtlzensbip 
and  on  a  separate  and  independent  oonsti- 
tntional  ground. 

ConuDBioe— state  lefnlatioii— leqnirlnx  train 
to  stop  at  county  seat. 
S.  Interstate  oommeroe  Is  unconstitu- 
tionallr  interfered  with  hj  an  order  of  the 
Mississippi  railroad  oommlaaloii,  made  io  the 
•serdse  of  its  diaaretionary  authorit}',  un- 
d«r  Miss.  Code  18S2,  ||  3500,  4302,  requiring 
a  railway  company  to  stop  Its  Interstate 
mail  trains  at  a  specified  county  seat,  where 
poper  and  adequate  railway  passenger  facil- 
ities are  otberwise  afforded  that  stalion. 

[No.  M.] 

Argned  October  20,  1906.    Deddad  Deoem- 

ber  3,  IQOe. 

APPEAL  from  the  United  Btabes  Cinmit 
Court  of  AppeaU  for  the  Fifth  Cinailt 
to  review  a  judgment  which  revarsed  a 
judgment  of  the  Circuit  Court  for  the  SoaUf 
era  District  of  Mississippi,  in  favor  of  de- 
fendants in  a  suit  to  enjoin  the  aiforcAnnat 
of  an  order  of  the  Uiaiissippi  railroad  eom- 
mission requiring  a  railway  company  to 
stop  its  intentat*  mail  trains  at  a  speel- 
ied  county  seat,  and  remanded  the  esse, 
with  directions  to  enter  a  deerve  enjoining 
the  enforcement  of  such  order.  Affirmed. 
See  same  case  below,  TO  a  &  A.  617,  138 
FwL  327. 

n  Statement  by  Mr.  Justice  Psckham: 
•  'The  railroad  commission  of  the  state  of 
Mississippi,  and  Its  members  and  elerk,  as 
i^pcUants,  bring  to  this  eonrt  by  ^tpeal  the 
Judgment  of  the  eircult  court  of  appeals  for 
the  fifth  circuit,  which  eonrt  revarsed  the 
judgment  of  the  United  States  eireult  eonrt 
for  the  southern  district  of  Ussissippl,  in 
favor  of  the  appellants,  and  remanded  the 
case,  with  directions  to  anter  a  deco'ee  for 
the  complainant,  the  r^boad  eompany. 

The  ease,  as  It  Kpptan  In  the  raeord, 
■hows  the  following  facts  i 

The  ddiens  of  the  town  of  MagnoBa, 
wUA  has  aboot  1,200  InhaUtanta,  and  la 
ritntadin  the  stata  of  Hlsdsa^)pl.  oa  ths 


line  of  the  railroad  of  the  ^spellee,  and 
about  98  miles  north  of  New  Orlauis,  In 
AprU,  1S08,  presented  a  petition  to  the  Mis- 
sissippi railroad  eommisaion,  asking  that 
eommission  to  order  the  railroad  company  to 
stop  its  passenger  trains  numbers  1,  S,  sod 
4  at  the  UagnoUa  station,  the  ground  of 
the  request  being,  as  stated  In  tiie  petition, 
that  Magnolia  was  one  of  the  most  pro* 
gressfve  towns  In  the  itste  and  the  oounty  ^ 
lite  of  the  oounty,  and  the  petitioners  be-  ^ 
lievadthat  they  were  entitled  to  have  these  • 
trains  make  r^olar  stops  at  that  point,  and 
they  stated  their  belief  that  It  wsa  for  the 
best  interest  of  the  publish  as  well  as  the 
town,  to  have  the  passenger  trains  named 
make  regular  stops  at  the  town. 

Trains  numbers  1  and  3  were  south-bound 
trains  from  Chicago,  passing  Magnolia  on 
their  way  to  New  Orleans,  while  train  num< 
ber  4  was  a  train  on  its  way  north  to  Chi- 
cago from  New  Orleans. 

After  a  hearing  before  the  nJlroad  com- 
mission, on  notice  to  the  railroad  company, 
the  commission  made  an  order  granting  the 
application  u  to  trains  1  and  8,  and  deny- 
ing It  as  to  nnmber  4. 

Before  obeying  the  order  the  company 
brought  this  suit  to  snjoin  Its  enloroement. 
Upon  the  filing  of  the  bill  a  temporary  in- 
junction wss  issued  end  a  subsequent 
motkm  to  dissolve  it  was  denied.  The  de- 
fendant in  the  suit,  the  r^lrosd  commission, 
answered  the  bill,  and  denied  that  the  rail- 
road company  fnmisbed  the  town  of  Mag- 
nolia with  adequate  accommodations  for  the 
south,  and  pot  in  iasns  the  sllegatlons  of  the 
bill  that  the  order  made  by  the  oommlsslon 
wss  nnrsaaonabls  or  an  Illegal  Interferanee 
with  the  Interstate  eomnuree  of  the  railroad 
eompany.  Tlie  case  came  <m  for  hearing  bs- 
fore  the  drouit  eonrt,  at  the  aid  of  which  a 
deeree  was  made  denying  the  relief  sakad 
for  by  the  complainant,  the  court  holding 
that  the  order  of  the  commission  was  not 
unreasonable,  and  that  therefore  the  tempo- 
rary injunotlon  should  be,  and  it  was,  dis- 
solved. An  ^pssl  to  the  drenit  court  of 
appeals  was  prayed  for  by  tlie  railroad  eom- 
pany and  granted. 

The  bill  stated,  amongst  other  things,  that 
the  corporatltm  was  crsated  under  the  laws 
of  the  state  of  Illinois,  and  that  the  eom- 
pl^nant  was  a  resident  of  that  state,  and 
domldled  in  the  dty  of  Chicago  j  and  that 
the  railroad  commission  was  cre^ed  by  ths 
state  of  Mississippi,  and  its  Individual  msm- 
bers  were  dtiiens  and  residents  of  that 
state.  Tbt  eompUinant  further  showed  that 
It  was  «]>MBtlng  an  Intarstata  line  of  tall-  ^ 
road,  aztanding  from  the  dty  of  New  Or-  g 
leans,  in  Lonidaoa^BOrth  through  that  state  • 
and  tht  states  of'  Mlsslsdppl,  Keutneky, 
TndlMij,  and  TiMitnfa  to  tbs  Graat  lAksa  of 


„Cooglc 


XT  SUFBEME  COURT  REPORTER. 


Oct.  TERit 


the  Northveat,  eonnecttng  kt  variouH  points 
with  other  lines  ol  interatate  railroads.  It 
!■  also  ftTerred  that  the  Gongresa  of  the 
United  States  had  estahlishad  the  line  of 
railroad  operated  by  the  complainant 
national  highway,  for  the  accommodation  of 
Interstate  commerce  and  the  carriage  of  the 
mails  of  the  United  States,  and  had  been  so 
recognized  and  promoted  as  such  by  rarious 
act«  of  Congress;  that  owing  to  the  exi- 
gencies of  its  interstate  bustnesB  and  the  re- 
quirements of  modem  oommerce  and  pas- 
senger transportation,  as  well  ae  the  tntna- 
portation  of  freight  and  the  United  States 
mails,  the  complainant  had  been,  from  time 
to  time,  required  to  shorten  its  schedule, 
and  to  maintain  and  operate  e^^in  fast 
through  trafoB,  intended  primarily  and 
chiefly  for  Interstate  transportation  and 
interstate  commerce;  that  the  two  tn^na 
numbered  I  and  3— one  being  known  as  the 
fast  mail  and  the  other  as  the  New  Orleans 
&  ChJcago  limited— were  run  expressly  for 
the  purpose  of  cairying  the  interstate  biul- 
nesB  and  for  the  transportation  of  the  Unit- 
ed States  mail,  and  that  they  were  run  on 
ipecial  schedules  for  that  purpose,  and  of 
necessity  had  to  make  close  connections  with 
other  through  trunk  lines  of  railroad  doing 
an  Interstate  business,  and,  in  order  to 
maintain  the  necessary  schedule  of  time  for 
the  operation  of  these  intorstate  trains,  it 
was  impossible  and  wholly  Impracticable  to 
stop  at  aU  stations;  and,  further,  that  these 
trains,  being  south-bound  trains,  only  stc^ 
regularly  at  Junction  points  and  all  such 
points  of  importance  In  the  state  of  liQs- 
■issippi  which  are  necessary  and  which  Justi- 
fy such  stops.  The  bill  showed  the  aeoom- 
modatlons  which  were  afforded  the  town  of 
Magnolia  by  the  other  trains  provided  by 
the  company,  and  which  it  alleged  suf- 
ficiently accommodated  the  traTeling  public 
at  that  point;  that  a  compliance  with  the 
order  of  the  commission,  by  stopping  the 
trains  named,  would  imperil  the  ability  of 
(^  the  compli^nant  to  comply  with  its  contract 
§  with  the  United  SUtes  (or  the  carriage  of 
■  the  mails,  and'would  embarrass  its  inter- 
state traffic,  and  that  it  would  be  impoa- 
slble,  under  the  present  condition  of  the 
roadbed  and  equipment  of  the  complainant, 
to  increase  the  speed  of  the  traina  ao  as  to 
allow  for  the  stoppage  of  the  trains  as 
directed  by  the  commission;  that  the  com- 
plainant protested  before  the  commission 
against  the  issuing  of  the  order,  and  It  al- 
ibied that  It  showed  that  it  was  then 
furnishing  the  town  of  Magnolia  all  resaon- 
able  and  necessary  railroad  facilities,  and 
that  the  effect  of  the  order  would  be  to  give 
that  town  greater  railroad  faeilltlea  than 
ware  afforded  by  complainant  to  any  other 
town  in  the  state  of  MisaieslppI,  Inelnding 


the  city  of  Jackson,  the  capital  of  the  state, 
excepting  only  the  town  of  UcComb  City, 
which,  being  a  relay  station  on  complain- 
ant's  road,  it  is  necessary  for  aU  trains  to 
stop  there  to  change  the  engine,  and  for 
fuel,  water,  etc;  that  the  effect  of  the  order 
also  would  be  to  give  to  the  town  Ova  daily 
trains  to  the  city  of  New  Orleans,  running 
within  short  intervals  of  each  other.  It  was 
further  alleged  that  by  the  statutory  law  of 
the  state  of  MisBiBalppi  the  compUnant  waa 
subject  to  a  penalty  of  (30  for  each  time  it 
failed  to  stop  Its  trains  on  the  order  of  the 
commiBsion,  and  that  the  complainant  would 
therefore  be  compelled  to  comply  with  th« 
order  or  be  subject  to  a  multiplicity  of  suits 
for  penalties  arising  from  each  and  every 
violation  of  the  order,  and  that  defendant* 
threaten  by  suit  to  enforce  the  order.  It 
waa  then  averred  that  the  order  of  the  com- 
mission waa  a  direct  burden  upon  interstat* 
commerce,  and  also  a  direct  and  mmeceasary 
interference  with  the  speedy  carriage  of  Ute- 
mails  of  the  United  States. 

An  amendment  to  the  bill  was  subse- 
quently filed,  showing  that  Congress  bad 
granted  a  right  of  way  and  sections  of  land 
In  the  state  of  Illinois  to  aid  In  the  ccm- 
atniction  of  a  railroad  from  the  southern 
termination  of  the  Illinois  &  Michigan 
Canal  to  a  point  at  or  near  the  junction  of 
the  Uisslsslppi  and  Ohio  rivers,  with 
branches,  etc.,  which  should  remain  a  public 
highway  for  the  use  of  the  government  of 
the  United  States,  free  from  toll  or  other 
charges  upon  the  transportation  of  anyv 
•property  or  troops  of  the  United  States,  and? 
on  which  malls  of  the  United  States  should 
at  all  times  be  transported,  and  the  Congress 
had  made  like  grants  to  the  states  of  Ala- 
bama and  Mississippi,  respectively,  for  the 
purpose  of  aiding  In  the  construction  of  a 
railroad  from  the  dty  of  Mobile  to  a  point 
the  mouth  of  the  Ohio  river;  and  it 
also  averred  that  the  state  of  DUnola 
had  chartered  the  oomplainant  in  1850,  and 
ceded  to  it  rights  and  lands  granted  to  that 
state  by  the  act  of  Congress. 

The  defendant  commiaaion  answered  and 
denied  the  averments  in  the  bill,  as  already 
stated. 

Messrs.  MaicellDa  Green,  Qamer  Wynn 
Graen,  William  Williams,  and  J.  N.  Flower* 
for  appellants. 

Messrs.  Edward  Kayes  and  J.  M.  Diddn- 

n  for  appellBB. 

Mr.  Justice  Peckham,  after  making  th» 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  decision  In  this  ease  by  the  drcuib 
court  of  appeals  Is  reported  in  TO  C.  C.  A. 
617,  ISa  Fed.     S7.  In  which  will  be  fonnd 
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»  ctateinent  of  ths  mstarial  portions  of  tbe 
widence  taken  at  the  bearing  befora  tbe 
trial  eonrt.    It  Is  unneceMary  to  repeat  it. 

Tbe  first  objection  raised  by  the  appellant 
ia,  that  this  iuit  ia,  in  substance,  one  against 
a  state.  The  commiBBion  was  created  by  the 
State  of  Mississippi,  ander  tbe  anthority  of 
its  Constitution  and  laws,  for  the  porpose 
of  superrlsing,  and,  to  some  extent,  con- 
trollini;,  the  acts  of  the  railroads  operating 
wftbin  tbe  state.  Such  a  commisaion  is 
snbjeet  to  a  suit  b;  a  citizen.  Reagan  y. 
Faraiers'  Loan  k  T.  Co.  154  U.  S.  362,  38  L. 
•d.  lOU,  4  Inters.  Com.  Rep.  ESO,  14  Snp. 
Ct.  Rep.  1047;  Smyth  7.  Ames,  ISQ  U.  S. 
46a,  42  L.  ed.  819.  18  Snp.  Ct.  Rep.  419] 
Prout  V.  Starr,  188  U.  B.  S3T,  47  L.  ed.  684, 
es  Sup.  Ct.  Rep.  398.  We  do  not  see  that 
Arbnckle  v.  Blackburn,  191  U.  8.  40S,  48  L. 

^•d.  239,  24  Sup.  Ct  Rep.  148,  ta  at  all  In 

Ifdnt. 

?  •  It  is  al«)  objected  that  an  injunction  will 
■ot  lie  from  a  United  States  oourt  to  ctay 
proceedings  In  a  state  court,  because  of  the 
proTisions  of  i  720,  United  States  Revised 
BUtutes  (U.  S.  Comp.  SUt.  1901,  p.  S81). 
Tbe  commisaion  is,  howerer,  not  a  ootirt, 
and  is  a  mere  administrative  agenoy  of  the 
state,  as  held  bj*  the  Hlssissippi  court. 
Weetem  U.  Tel^.  Co.  v.  HisriasippI  Ball- 
foad  Commission,  74  Miss.  80,  21  So.  IS. 

It  Is  urged,  howcrer,  that  proceedings  in 
a  state  court  were  commenced  by  the  presen- 
tation of  the  petition  of  the  dtisens  of  Mag. 
Bdia  to  the  railroad  commisaion,  and  be- 
cause the  commission,  baring  made  an  order 
to  stop  the  trains,  would  have  to  resort  to 
tbe  proper  state  court  to  aid  it  in  tbe  en- 
forcement of  its  order,  tberefore  tbe  whole 
piDceeding  must  be  regarded  as  In  a  state 
eonrt  from  the  commencemenL  Wbaterer 
may  be  tbe  proTision  in  tbe  state  statute  in 
re^od  to  the  enforcement  solely  by  the 
state  eonrt  of  tbe  order  of  the  railroad  com- 
mission, the  proceeding  while  before  the 
eommission  nerer  thereby  became  a  proceed- 
ing In  a  state  court,  and  the  Jnrlsdictlon  of 
the  Federal  eonrt  to  enjoin  tbe  commission 
trom  tbe  enforcement  of  its  order,  iMcanse 
aneh  order  was  a  violation  of  the  Federal 
Constitution,  was  not  in  the  least  affected. 

Tbe  appellants  also  object  that  the  circuit 
wnirt  of  appeals  bad  no  Jurisdiction  to  re- 
Tiew  the  Judgment  of  the  circuit  court  In 
this  case,  because,  as  is  stated,  the  juris- 
diction was  predicated  upon  diversity  of 
ettlieusbip,  and  aho  upon  the  claim  that  the 
state  statates  requiring  tbe  stoppage  of 
trains,  when  lulled  to  the  tr^ns  under 
discussion,  violated  the  commerce  clause  of 
tbe  Federal  Constitution,  and,  therefore,  the 
ease  shonld  have  eome  directly  here  from 
the  circuit  court,  and  Field  v.  Barber 
Asphalt  Paving  Co.  IM  U.  8.  818,  48  U  ed. 


1142,  24  Snp.  Ct.  Rep.  7M,  is  cited  as  au- 
thority. The  complabiant  in  this  cose,  by  ■ 
proper  pleading,  set  up  not  only  the  di- 
versity of  citizenship,  but  also  a  constitu- 
tional question,  and  the  complainant  bad  the 
right  to  appeal  from  tbe  judgment  of  the 
circuit  court  to  the  circuit  court  of  appeals, 
and  from  its  decision  in  such  a  case  an  ap-  e* 
peal  or  writ  of  error  may  be  taken  to  this  J 
court.  American  Sugar'Sef.  Co.  v.  New* 
Orleans,  181  U.  B.  27T,  SSI,  40  L.  ed.  850,  881, 
21  Sup.  Ct.  Rep.  846;  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  8.  290,  29S,  48 
L.  ed.  G4e,  MS,  22  Sup.  a.  Rep.  4G2.  Ths 
ease  of  Field  v.  Barber  Asphalt  Paving  Co. 
tupro,  does  not  hold  otherwise.  It  simply 
holds  that  where  the  jurisdiction  of  tbe 
circuit  court  attaches  on  the  ground  of  di- 
verse dtizenship,  and  also  upon  a  separate 
and  Independent  constitutional  ground,  tbe 
party  may  take  a  direct  appeal  to  tbia 
court;  but  it  does  not  hold  that  tbe  defeat- 
ed party  must  do  so,  and  that  ha  cannot  g» 
to  the  drcolt  eonrt  of  appeals. 

Ths  main  qneation  is,  as  stated  tn  tb» 
court  below,  whether  the  order  of  the  com- 
mission Is  vaHd  with  refermce  to  the  Fed- 
eral Constitution.  That  depends  upon  tb* 
question  whether  It  Is  only  an  incidental 
Intsrfsrsnce  with  Interstate  commerce,  based 
upon  a  legal  exercise  of  tbe  police  powers  of 
the  state  for  the  purpose  of  securing  proper 
and  BuiSdent  aooommodatlon  from  the  rail- 
road company  for  railroad  facilities  for  the 
residents  of  the  state.  Tbe  authority  of 
tbe  commission  to  interfere  with  a  railroad 
Is  based  on  the  statutes  of  Mississippi.  Sec- 
tion 36S0  (chapter  112,  Code  of  Mkalsslppi, 
1392,  relating  to  railroads)  reads  as  tollowst 

"3680.  To  stop  all  passenger  trains,  if, 
etoq  at  county  seats. — Every  railroad  shaS 
canee  each  and  all  of  Its  passenger  trains 
to  stop  for  passengers  at  all  county  seats  at 
which  It  has  a  depot,  at  the  discretion  of 
the  railroad  oom  mission." 

Chapter  134  of  tbe  same  Code  relates  to 
tbe  supervision  of  common  carriers.  See- 
tion  4302  thereof  reads  as  follows: 

*^ecessary  depots  to  be  maintained. — 
Every  railroad  abal!  eatabUsb  and  maintain 
such  depots  as  shall  he  reasonably  necessary 
for  tile  public  convenience,  and  shall  stop- 
such  of  tbe  passenger  and  freight  tralos  at 
any  depot  as  the  business  and  public  con- 
venience shall  require;  and  the  commission 
may  cause  all  passenger  trains  to  permit 
passengers  to  get  on  and  oft  In  a  city  at  any 
place  other  than  at  the  depot,  where  It  is 
for  the  convenience  of  the  traveling  public. 
And  It  shall  be  unlawful  for  any  railroad  to 
abolish  or  disuse  any  depot  when  once  estab-  n 
Ushed,  or  to  fail  to  keep  up  the  same  andjS 
to  regularly  Vop  the  tndna  thereat,  withont  * 
the  consent  of  the  eomi 
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Under  tbeM  it«tuta8  tlw  eommUalan  hu 
power  (a)  to  stop,  in  Iti  dlicretloii,  all  pu- 
saager  traiiu  &t  dU  eonntj  Mdts  at  wMch 
tlie  compuif  has  a  depot;  (b)  to  (top  eadi 
of  tlie  pMBeDger  and  frelgbt  tr^iu  at  any 
depot  as  the  biuincsfl  and  public  convenleDee 
mtf  require.  Tbe  order  in  qaeetlon  waa 
made  with  regard  to  a  place  which  ia  both 
a  county  Beat  and  also  one  wbere  the  rail- 
road has  a  depot.  It  ia  not  plain  imdar 
wfaicb  section  the  eommiialon  acted.  Its 
order  simply  states  that  the  petition  of  the 
cHizenH  of  Uagnolia  is  granted  as  to  tr^ns 
1  and  3,  and  denied  aa  to  train  4.  The  peti- 
tion throws  no  U^bt  upon  the  subject.  Wa 
may  assume,  however,  that  the  commission 
acted  under  all  the  authority  it  had  from 
the  above  quoted  sections  of  the  statute.  It 
Is  fair  to  assume  that  it  had  exercised  Its 
discretion  in  causing  the  trains  to  stop  at 
«  comity  seat,  and  that  it  did  so  baeanse. 
In  its  Judgment,  it  waa  resaonable  and  necaa- 
sarj  for  the  public  oamta^tiaM.  The  ques- 
tion Is  whether,  having  regard  to  tbe  ftwts, 
tiie  order  Is  valid. 

Tbe  matter  of  tbe  validity  of  sUtutea 
directing  railroad  eompaalea  to  atop  certain 
af  their  trains  at  stations  named  haa  been 
before  this  court  several  timea,  and  the  re- 
mit of  its  holdinga  la:  That  a  statute  of 
Illinois,  which  required  tlie  Illinois  Central 
Railroad  to  stop  its  faat  mail  train  from 
Chicago  to  New  Orlaana  at  Cairo,  in  the 
state  of  Illinois,  whldi  was  a  oounty  seat, 
was  unconstitutional  if  the  company  had 
made  adequate  accommodation  by  other 
trains  for  interstate  passengers  to  and  from 
Cairo.  That  a  statute  whii^  required  every 
railroad  corporation  to  stop  all  regular  pas- 
senger trains  running  wholly  within  the 
stale  at  its  stations  at  all  oounty  seats  was 
a  reasonable  exerdaa  of  the  police  power  of 
the  state,  where  the  statute  did  not  apply 
to  raiboad  trains  entering  tbe  state  from 
any  other  state,  or  transcontinental  trains 
of  any  railroad.  A  statute  relating  to  rail- 
road companies  wliicb  provided  that  a  com- 
T  pany  should  causa  three  of  Its  trafua  each 
■  way,  if  so  many  were  run  daily,  Sundays 
excepted,  to  stop  at  a  station  containing 
over  8,000  inhabitants,  waa  valid  in  tbe 
absence  of  legislation  by  Congress  on  the 
subject;  and  also  a  atate  atatnte  which  re- 
quired all  tegular  passenger  tndns  to  stop 
at  county  seats  was  invalid  when  applied 
to  an  interstate  tnin,  intended  only  for 
through  passengers  from  St.  Louia  to  New 
York,  when  it  appeared  that  the  ndlroad 
company  furnished  sufScient  trains  to  oo- 
eommodate  all  the  local  through  business  in 
the  state,  and  where  audi  trains  stopped  at 
county  seats.  These  principles  have  been  de- 
cided in  Illinois  a  B.  Co.  r.  Illinois,  163  U. 
a.  142,  41  L.  ed.  107,  10  Sup.  OL  R^  lOH] 


Gladeon  r.  Wnnesota,  100  U.  S.  1ST,  tl  It. 
ed.  1004,  17  Sup.  Ct,  Rep.  027;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Ohio,  173  U.  B.  SS5,  48  L.  ed. 
702,  19  Sup.  Ct.  Rep.  46ei  Cleveland  a  G.  ft 
St.  L.  R.  Qi.  T.  lUinoia,  177  U.  8.  S14,  4* 
L.  ed.  SOS,  20  Sup.  Ct.  Rep.  722.  Upon  the 
prindplea  decided  In  these  cases,  a  atate 
railroad  oommission  has  the  right,  under  a 
state  statute,  so  far  as  railroads  are  eon- 
cemed,  to  compel  a  company  to  stop  ita 
trains  under  the  drenmstancea  already  re- 
ferred to,  and  it  may  order  the  stoppage  of 
such  trains  if  the  company  does  not  other- 
wise furnish  proper  and  adequate  accom- 
modation to  a  particular  locality,  and  In 
such  coses  the  order  may  embrace  a  througli 
interstate  train  actually  running,  and  com- 
pel it  to  stop  at  a  locality  named.  In  aucb 
case.  In  the  absence  of  congreaBlonal  legis- 
lation covering  the  sub  ject,  there  la  no  illegal 
or  improper  interference  with  the  Interstate 
oommerce  right;  but  If  the  company  haa 
furnished  all  such  proper  and  reasonable  ac- 
commodation to  the  locality  as  fairly  may 
be  demanded,  taking  into  consideration  the 
fact.  If  it  be  one,  that  the  locality  is  a 
county  seat,  and  the  amount  and  character 
of  the  business  done,  then  any  interfernea 
with  the  DOmpany  (either  directly,  by 
statute,  or  by  a  railroad  oommission  acting 
under  authority  of  a  statute]  by  causing  its 
inteTstate  trains  to  stop  at  a  particular  lo- 
cality ia  the  attig  is  am  improper  and  illma] 
interference  wi^  the  rights  of  the  railroad 
company,  and  a  violation  of  the  eommerea 
clause  of  the  Constitution. 

In  reviewing  statutes  of  this  nature,  and  ^ 
alao  oidera  made  by  a  state  railroad  com- J 
mission,  it  frequently  becomea  neoeaaory'to* 
examine  tbe  facta  upon  which  they  rest,  and 
to  determine  from  socli  examination  wheth- 
er there  haa  been  an  nnconstitutional  exer- 
cise of  power  and  an  Illegal  interferenoe  bj 
the  atato  or  Its  commiaalon  with  tbe  inter- 
state eommeree  of  tbe  railroad.  Whethn 
there  has  or  has  not  been  such  an  inter- 
ferenoe is  a  question  of  law  arising  from  tha 
facta.  In  this  eaae  there  waa  no  important 
conflict  of  evidence  on  the  material  pointa, 
and  so  the  drcnit  court  of  appeals  has 
stated  and  these  facts  are  clearly  and  suffl- 
dently  set  forth  in  138  Fed.  tuprc  The 
tact  that  the  company  has  contracts  to 
transport  the  moils  of  tbe  United  Btatsa 
within  a  time  which  requires  great  speed 
for  the  trains  oairying  them,  while  not 
conclusive,  may  still  be  oonsldered  up- 
on the  general  question  of  the  propri»< 
ty  of  stopping  snch  trsina  at  eertaia 
stations  within  the  boundaries  of  a  state. 
The  railroad  has  been  recognized  by  C<n- 
gress,  and  is  tbe  recipient  of  large  laad 
grants,  and  the  earryfng  of  the  midb  is  m 
most  Important  function  of   Kwh   a  nmL 
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W*  tUnk  that  tht  railroad  compuiT  has 
fnllj  performed  iU  dntj  towards  the  town 
in  the  waj  of  fumUhiog  It  proper  and 
adequate  and  reasonable  aeoommodation, 
withont  (toppliig  theae  Interstate  trains  u 
arderad,  and,  therefore,  the  order  of  the 
eommlnioii  waa  Impn^er  and  Hiatal,  and 
■ot  meralj  an  Ineidantal  Interference  with 
tte  Interstate  eommeiee  of  the  eompan7. 
Tb*  dreoit  conrt  of  appeals  has,  tn  eSect,  io 
held,  although  it  did  say  that  the  eommis- 
ilon  and  the  etrcuit  cotui  had  made  an  order 
that  indicated  that  the  trains  which  alreadr 
stopped  at  Magnolia  were  not  anffiolent,  and 
that  the  town  should  have  five  dailj  trains 
going  sonth,  and  therefore  the  court  said  it 
thon^t  it  well  to  examine  other  queetlons, 
whidi  it  did.  A  reading  of  the  whole  opin- 
ion of  the  dronit  oonrt  of  appeala  ihows 
that  the  court  did  not  concede,  in  anj  de- 
gree, that  the  passenger  fadUtlee  afforded 
ware  inadequate,  bat  that  the  remedy  waa 
to  compel  the  company  to  run  more  tr^na, 
and  not  stop  the  ones  In  question.  ^Cha 
^  opinion  simply  suggests  that  eren  If  the 
j|  facilltiea  were  inadequate,  the  appropriate 
•  eonne  was  to  order  more  traini'fcistead  of 
stopping  those  mentioned.  In  any  event,  the 
question  is  before  us  upon  nneontradletad 
evidence  as  to  whether  there  wers  or  ware 
not  proper  fadllties,  and  we  hold  there  were. 
Ihe  Older  cannot  be  viewed  alone  in  the 
B^t  of  ordering  a  atop  at  one  ptaes  only, 
which  might  reqnif*  not  more  than  three 
Biimilee,  as  asserted.  It  is  the  question 
whether  these  trahw  can  be  stopped  at  all 
■t  any  particular  staHra  when  proper  and 
adequate  fadUtlia  an  otherwisa  afrorded 
sneh  station.  If  the  oommlsslon  can  order 
snch  a  train  to  be  stopped  at  a  particular 
locality  under  such  drcumatancee,  then  It 
eould  do  so  as  to  other  localities,  and  in 
that  way  the  usefulneee  of  a  throuf^  train 
would  be  ruined  and  the  train  turned  from 
a  through  to  a  local  one  In  MiuissIppL  The 
legislature  of  a  state  eould  not  Itulf  make 
such  an  order,  end  it  cannot  delegate  ths 
power  to  a  eommisdon  to  do  to,  in  its  dls- 
sretion,  when  adequate  facilities  are  othsr* 
wise  furnished. 

The  transportation  of  passengers  on  Inter- 
state trains  as  rapidly  as  can  with  safety 
he  dona  la  ths  Inexorable  demand  of  the 
pnblU  who  use  such  trains.  Competition  be- 
tween great  trunk  lines  Is  fierce  and  at  timaa 
bitto'.  Each  line  must  do  Its  best  even  to 
obtain  its  fair  share  of  the  traniportation 
between  states,  both  of  passengers  and 
freight-  A  wholly  nnneeeesary,  even  though 
a  small,  obstacle,  ought  not.  In  fairness,  to 
ba  placed  In  the  way  of  an  lutentate  road, 
which  may  thus  be  unable  to  meet  the 
eompetition  of  Its  rivals.  We  by  no  means 
fadeod  to  Impair  the  strength  ofthe  previous 


dedalotts  of  this  conrt  on  the  subject,  nor  to 
assume  that  the  interstate  transportation, 
either  of  passengers  or  ftaight.  Is  to  he  ra- 
gardcd  as  Qverahadoxring  the  rights  of  the 
residents  of  tha  state  throuj^  which  tha 
railroad  pasaes  to  adequate  railroad  fadll- 
tiea.  Both  claims  are  to  ba  considered,  and 
after  tha  wanta  of  tha  residents  within  a 
state  or  locality  through  which  the  rood 
passes  have  been  adequately  supplied,  re- 
gard being  had  to  all  the  facts  bearing  upon 
the  subject,  they  ought  not  to  be  permitted^ 
to  demand  more,  at  tha  oost  of  the  abilityjg 
ofthe  road  to  snceessfuUy  compete  with* 
its  rivals  in  the  transportation  of  Interstate 
paasangers  and  frelghL 

We  ore  of  opinion  that  the  Judgment  of 
the  Circuit  Court  of  Appeala  was  right,  and 
It  I      - 


(MS  U.  S.  S47> 
E.  L.  ALLXH,  and  Wallace  B.  Allen,  Admb- 
istrator  of  the  Estate  of  Erasmus  W.  Al- 
len, Deoeaaed,  PUTs.  in  Brr, 

FRANCES  J.  BILET. 

Patsats— state  regttlatlon  af  sols. 

The  regulation  of  tha  sole  of  patent 
;hts  made  by  Kan.  Lawa  1889,  chap,  la^ 
lidi  OMnpels  one  aelUng  a  patent  right  In 
any  oounty  in  tha  sUta  to  file  with  the  dark 
of  suoh  county  an  authenticated  copy  of  the 
letters  patent,  together  with  an  affidavit  of 
tha  genuineness  of  ths  letters  patent  and  as 
to  other  matters,  and  provides  that   any 


Tights 
whidi 


price  of  a  patMit  i 


;   shall  contain   tha 


Congress  tha  right  to  secure  to  Inventors  the 
exclusive  right  to  their  discovery,  nor  U. 
S.  Rev.  Stat.  |  489S,  U.  &  Comp.  Stat.  1901, 
p.  S3S7,  authorising  written  asiignments  of 
patents  or  interests  therein,  which  shall  bs 
void  as  aKainat  subsequent  purchasers  un> 
less  recorded  ia  the  Poient  Office,  ■ 

[Ho.  BD.] 

Submitted  November  0,  9,  IBOS.     Dedded 
Daeember  i,  IMM. 

IK  BSBOR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  Judgment 
which  affirmed  a  judgment  of  tha  District 
Court  of  Brown  County,  in  that  state,  for 
the  recovery  of  the  value  of  real  property 
transferred  in  part  payment  for  the  sale  of 
a  patent  right,  hecauaa  of  the  failure  of  the 
vendors  to  comply  with  the  state  legisla- 
tion governing  tha  eale  of  patent  righto. 
Affirmed. 
Bee  same  caia  below,  71  Kan.  378,  80  Pasi 


Tol.  n,  PaUnl%  li  HO,  HI. 


la  point,  MS  Cent.  Wg. 
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Statement  \ty  Ht.  Justice  Fecktmm: 
fYauc^B  J.  Rilcy,  tba  defendant  in  error, 
who  was  plaintiS  below,  recovered  a  judg- 
ment against  plaintiffs  in  error,  defendants 
below,  for  tl,250,  in  the  district  court  of 
Brown  county,  in  the  state  of  Eanaas,  which 
Judgment  was  affirmed  by  the  supreme  court 
of  the  state,  and  the  defendants  below  have 
brought  the  case  here  by  writ  of  error. 

The  suit  was  commenced  \>j  the  filing  of 
«  petition  by  defendant  in  error,  plaintiff 
below,  in  a  district  court  of  Kanaaa,  March 
IT,  1002,  to  racover  the  value  of  certain 
lands  alleged  to  have  been  transferred  by 
the  plaintiff  to  the  defendant  Eraamua  W. 
Allen,  in  part  payment  for  the  tranafer  to 
plaintiff  of  rights  for  the  state  of  Kentucky 
under  a  patent  dated  January  30,  1901,  far 
a  washing  machine.  The  right  to  recover  is 
based  upon  the  failure  of  the  defendants  to 
f  comply  with  the  Kanaaa  statute,  which  fail- 

•  ore  defendants  do  not'deny,  but  they  insist 
that  the  statute  is  void  u  being  in  viola- 
tion of  the  Constitution  of  the  United  States 
and  the  act  of  Congress  referred  to  In  the 
opinion.  The  Kansas  statute  is  chapter 
182  of  the  Laws  of  1S89.  A  copy  of  the  act 
ia  set  out  in  the  margin.t 

Ueasrs.  N.  H.  Loomis,  R.  W.  Blair,  tad 
H.  A.  Bcandrett  for  plaintiffs  in  error. 

Uesara.  A.  E.  Ciane  and  T.  T,  WDedhnxn 
^for  defendant  in  error. 
5 

•  'Mr.  Justice  Peclfham,  after  maldng  the 
foregoing  statement,  dellreied  the  opinion 

^  of  the  court; 

g      The  sole  question   for  our  determination 

•  in  this  case  is'eonceming  the  constitution- 
ftllty  of  the  Kansas  act.    The  opinion  of  the 


supreme  court  of  the  state  of  Kansas  is 
reported  in  71  Kan.  378,  80  Pae.  852. 

The  judgment  h-jrein  is  founded  upon  Ma- 
son V.  McLeod,  67  Kan.  106,  41  L.R.A.  US, 
57  Am.  St.  Rep.  327,  4S  Pae.  76;  which  oaae 
has  been  followed  by  that  of  Pinney  v. 
First  Nat  Bank,  «8  Kan-  223,  7S  Pac  119. 

The  defendants  insist  that  the  act  bt 
question  violates  article  1,  §  8,  of  the  Con 
stitution  of  the  United  States,  and  the  Fed- 
eral statute  passed  in  pursuance  thereof, 
being  Rev.  Stat.  !  48S8,  U.  S.  Comp.  SUL 
1901,  p.  33S7.  The  Constitntion  grants  to 
Congress  the  right  "to  promote  the  prog- 
resa  of  science  and  useful  arts  by  sscuring, 
for  limited  times,  to  auUiora  and  inventors, 
the  exclusive  right  to  their  respective  writ- 
ings and  discoveries;"  and  %  4398  of  the  B«- 
viaed  Statutes  provides  that  livery  patent 
or  interest  therein  shall  be  assignable  in 
law  by  an  inatruinant  in  writing,  which  as- 
signment is  made  void  against  any  subse- 
quent purchaser  or  mortgagee,  for  a  valu- 
able consideration,  without  notice,  unless  It 
is  rKorded  in  the  Patant  Office  within  three 
months  from  the  date  thereof. 

It  is  asserted  by  the  plaintiffs  in  error 
that  the  subject  of  the  sale  or  assignment 
of  the  whole  or  any  part  of  an  IntersBt  fn  a 
patent  is  derived  from  the  laws  of  CongPMS 
passed  with  reference  to  the  eonstltutional 
provision  quoted  above,  and  that  any  regu> 
latlotts  whatever,  by  any  state  authority, 
in  regard  to  such  assignment  or  sale,  and 
making  pmriaion  in  respect  to  th-un,  are  Q* 
l^nl. 

The  supreme  conrt  of  Kansas  has  main- 
tained and  upheld  the  Kanaas  act  on  the 
ground  that  the  statute  ia  simply  a  reason- 
able and  proper  exercise  of  the  police  power 


ter,  any  patent  right,  or  any  right  which 
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court  of  su(£  county  copies  of  the  letters 
patent,  duly  authenticated,  and  at  the  same 
time  swearing  or  affirming  to  an  affidavit 
before  bu<^  clerk  that  such  letter*  patent 
are  genuine,  and  have  not  been  revoked  or 
anniDled,  and  that  be  has  full  authority  to 
•ell  or  barter  the  right  so  patented;  which 
affidavit  shall  also  set  forth  his  name,  age, 


a  the  office  of  said  clerk,  and  said  clerk 


"SeCk  Z.  Any   person   who  may  take   any 


obligation  in  writing  for  which  any  patent 
right,  or  right  claimed  by  him  or  her  to  be 
a  patent  right,  shall  form  a  whole  or  any 
part  of  the  consideration,  shall,  before  it  is 
signed  by  the  maker  or  makers,  insert  in  the 
body  of  said  written  obligation,  above  the 
signature  of  said  maker  or  makers,  in  legible 
writing  or  print,  the  words,  "Given  for  a  pat- 
ent right.' 

"Sec  3.  Any  person  who  shall  sell  or  bar- 
ter, or  offer  to  sell  or  barter,  within  this 
state,  or  shall  take  any  obligation  or  prom- 
ise in  writing  for  a  patent  right,  or  for  what 
he  may  call  a  patent  right,  without  comply- 
ing with  the  requirements  of  this  act,  or 
shall  refuse  to  exhibit  the  certificate  when 
demanded,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  before 
any  court  of  competent  jurisdiction  shall  he 
fined  in  any  sum  not  exceeding  $1,000,  or  be 
imprisoned  in  the  jail  of  the  proper  county 
not  more  than  six  months,  at  the  discretion 
of  the  court  or  jury  trying  tbe  same,  and 
shall  be  liable  to  the  party  injured  in  a  civil 
action  for  any  damages  sustained." 


„CoogIc 


1908. 


ALLEN  T.  BTT-KY 


of  th'a  BtaU  in  regard  to  the  mbjeet  of  the 
ftcL  Masoa  v.  McLeod,  tupra.  That  court 
wfta  of  opinion  that  tbe  proviaioiu  of  tha 
Kansas  statute  did  not  trench  upon  the 
FedK«l  power  nor  intarfere  with  the  rights 
Ncured  to  patentees  by  Fedeml  law.  The 
opinion  does  not  assert  that  a  state  stat- 
ute can  interfere  with  the  right  of  a 
„  patentee  to  sell  or  assign  his  patent,  nor 
g  that  it  can  take  away  any  essential  fea- 

•  ture  of  his  eiclusive  right,  but,*as  is  stated, 
the  provisions  in  the  act  hare  no  such  pur- 
pose or  effect;  that  "tbtiy  are  in  the  nature 
of  police  Tegulations  designed  for  tbe  protec- 
tion of  the  people  against  imposition  and 
fraud.  There  is  great  opportunity  for  im- 
position and  fraud  in  tbe  transfer  of  in- 
tangible propertj,  such  as  exists  in  a  patent 
right,  and  many  states  have  prescribe  regu- 
lations for  the  transfer  of  such  property 
differing  essentially  from  those  which  con- 
trol tbe  transfer  of  other  property."  Many 
authorities  are  dted,  and  the  opinion  then 
continues:  "The  doctrim  of  these  cases  is 
that  the  patent  laws  do  not  prevent  the 
state  from  enacting  police  regulations  for 
the  protection  and  security  of  its  dtizens, 
and  that  regulations  like  ours,  which  are 
mainly  designed  to  protect  tha  people  from 
fanposition  by  those  who  have  actually  no 
authority  to  sell  patent  rights  or  own  pat- 
ent rights  to  sell,  should  be  upheld.  We 
think  the  statute  is  valid." 

Id  Indiana  a  statute  which  is  like  that 
in  Eausos  has  been  upheld  by  the  supremrs 
court  of  that  state.  BrecbbiU  v.  Randall, 
102  Ind.  62S,  fi2  Am.  Rep.  696,  1  N.  E.  362. 
Ibat  case  has,  since  that  time,  been  fol- 
lowed in  Indiana.  New  t.  Walker,  108  Ind. 
365,  68  Am.  Rep.  40,  S  N.  E.  386.  In  Ohio  a 
statute  somewhat  similar  to  the  one  in  ques- 
tion has  been  upheld.  Tod  t.  Wick  Bros.  36 
Ohio  St.  370.  And  the  same  result  has  been 
reached  in  Pennsylvania.  Haskell  v.  Jones, 
86  Pa.  173.  In  Eerdic  v.  Roessler,  100  N.  Y. 
127,  16  N.  E.  198,  the  validity  of  tin  same 
kind  of  a  statute  has  been  upheld.  See  also 
Wyatt  V.  Wallace,  67  Ark.  B7B,  65  8.  W. 
IIOS;  State  V.Cook,  107  Tenn.  499,  62  LJLA. 
174,  64  8.  W.  720.  Tbe  statutes  in  tbe  dif- 
ferent states  are  not  all  precisely  like  the 
Kansas  law,  but  they  make  provisions  in  re- 
gard to  the  sale  or  assignment  of  rights  un- 
der a  patent,  and  sometimes  in  regard  to 
notes  giren  for  their  purchase,  which  cannot 
be  upheld  under  the  contention  of  plaintiffs 
in  error  herein,  that  all  such  provisional  arc 
in  violation  of,  or  inconsistent  with,  the  laws 
of  CoDgress  on  tbe  subject.  The  courts  of 
some  other  states,  having  like  queationa  be- 
fore tbem,  have   held   their   statutes   void. 

.  Eollida  V.  Hunt,  TO  III.  109,  22  Am.  Rep.  63; 

g  Cranson  v.  Smith,  37  Mich.  300,  26  Am.  Rep. 

•  614;  Wilch  V.  Phelps,  U*Neb.  134,  16  N.  W. 
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361;  StaU  t.  Lockwood,  43  T^s.  406,  and 
soun  others. 

The  circuit  court  of  appeals  of  the  eighth 
circuit,  In  Ozan  Lumber  Co.  t.  Union  County 
Nat.  Bank,  146  Fed.  344,  has  held  a  sUtute 
of  Arkansas  upon  this  same  subject  void 
because  of  its  discrimination  between  arti- 
cles of  property  of  tbe  same  class  or  char- 
acter, bas^  only  on  the  fact  that  the  prup- 
erty  discriminated  against  was  protected  by 
a  patent  granted  by  the  United  States.  In 
tha  opinion  in  the  case,  authorities  upon 
the  subject  are  cited  and  commented  upon. 
Among  the  cases  cited  are  Patterson  t, 
Kentucky,  97  U.  a  601,  24  L.  ed.  1115,  and 
Webber  t.  Virginia,  103  U.  a  344,  26  L.  ed. 
665. 

In  Fatt«rson  v.  Eentudty,  supra,  the  own- 
er of  a  patent  right  for  an  improved  bura< 
ing  oil  was  convicted  of  the  violation  of  a 
Kentucky  statute  by  the  sale  of  the  oil  cov- 
ered by  ths  patent.  The  owner  claimed  tbe 
right  to  sell  such  oil  notwithstanding  the 
statute,  which  provided  a  standard  below 
which  oil  was  regarded  as  dangerous  for  il- 
luminating purposes,  and  tbe  sale  of  whieb 
was  prohibited.  It  was  admitted  the  pat- 
ented oil  did  not  come  up  to  the  state  stand- 
ard. This  court  held  tbe  eonviction  was 
right,  and  that  tbe  owner  of  the  patent  waa 
not  protected,  by  reason  of  his  ownership, 
from  liability  under  the  state  statute.  That 
statute  was  held  to  be  one  passed  In  tbe 
lei^timate  exercise  of  tbe  powers  of  ttta 
state  over  its  purely  domestic  affairs,  and 
it  was  said  that  it  did  not  violate  either  tha 
Constitution  or  laws  of  the  United  States 
as,  when  property  protected  by  patent  once 
comes  into  existence,  its  use  is  subject  to  the 
control  of  the  several  states  to  tbe  same  ex- 
tent  as  any  other  species  of  propert:y. 

Webber  v.  Virginia,  supra,  relates  also  to 
tangible  property  covered  by  a  pat-ant,  and 
it  waa  held  that  the  patent  did  not  exclude 
from  the  operation  of  the  taxing  or  licen- 
sing law  of  the  state  the  tangible  property 
manufactured  under  a  patent.  It  was  suA 
in  that  cas?  that  "Congress  never  intended 
that  the  patent  laws  should  displace  tha 
police  powers  of  the  states,  meaning  by  that  ^ 
term  those  powers  by  which  the  health,  good  g 
order,  peace,  and  general  welfare  of  tin* 
commtmity  are  promoted.  Whatever  rights 
are  secured  to  the  inventors  must  be  enjoyed 
in  subordination  to  this  general  authority  of 
the  state  over  all  property  within  ita  Uu- 

While  these  two  cases  do  not  cover  tbe 
one  now  before  us,  because  they  refer  tO 
tangible  property  which  haa  baen  manuf  aa- 
tured  and  come  into  existence  under  a  pat- 
ent, and  the  case  before  us  relates  to  pn- 
vidons  whkh  are  to  accompany  an  assign- 
ment of  Intangible  li^ts,  growing  out  of  » 
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pat^t,  j&l  the  general  power  of  tlie  itatee 
to  lmiilat«  In  order  to  protect  their  dtizena 
in  their  Utsi  and  propertj  from  fraud  and 
deceit  is  recognized,  not  aa  being  without 
limit,  of  conne,  but  U  being  properlj  axw- 
dsed  in  the  caiea  named. 

We  think  the  eUto  baa  the  power  (cer- 
tainly until  CoDgreu  le^ilatea  upon  the 
■ubject)  with  regard  to  th'«  provinon  which 
■hall  accompany  the  aale  or  aaeignment  «f 
right!  ariiing  under  a  patent,  to  make  rea- 
•onable  regulations  concerning  the  inbject, 
calculated  to  protect  ita  citisena  from  fraud. 
And  we  think  Congreai  haa  not  ao  legislated 
by  tin  provisiooH  regarding  an  aaeignment 
contained  in  the  act  referred  to. 

In  some  of  the  caoea  holding  euch  etatutea 
void  it  ii  aaid  that  it  ia  unfortunately  true 
that  many  frauds  are  committed  under  col- 
or of  patent  rights,  and  that  the  patent 
laws  are  not  so  framed  as  to  secure  the 
public  from  being  cheated  by  worthless  ia- 
rentions;  but,  notwithstanding  that,  they 
bold  statutes  of  the  nature  of  tin  one  un- 
der consideration  to  be  void,  as  trenching 
upon  the  rights  of  the  owner  of  a  patent 
secured  by  the  Gonstitutioo  and  lawa  of  the 
United  States. 

To  uphold  this  kind  of  a  statute  is  by  no 
meana  to  authorize  any  stat«  to  impose 
terroa  which,  possibly,  in  the  language  of 
JSx.  Justice  Davis,  in  Ex.  parte  Bobinsoo, 
S  Bisa.  309,  Fed.  Cas.  No.  11,932,  "would 
result  in  a  prohibition  of  the  sale  of  this 
species  of  property  within  its  borders,  and 
in  this  way  nullify  the  laws  of  Congress 
which  regulate  its  tranefer,  and  destroy  the 
power  ctmfened  upoa  Congress  by  the  Con- 
stitution." Such  a  statute  would  not  be  a 
reaaonable  exercise  of  the  powers  of  the 
g  state. 

r  •  In  Mii-hig*.!!,  the  court,  sptaking  through 
Ur.  Justice  Campbell,  while  holding  the  act 
under  reriew  in  that  case  upon  the  subject 
inTalid  (Cranaon  v.  Smith,  37  Mich.  309,  26 
Atn  Hep.  G14),  said:  "While  we  cannot  but 
recognize  the  magnitude  of  an  evil  which 
has  brought  patents  Into  pc^ular  disci^t, 
and  has  provoked  l^ialation  In  ssreral 
■tatea  similar  to  that  of  Uichigan,  we  can- 
not, on  the  other  liand,  fail  to  see  in  these 
laws  a  plain  and  clear  purpose  to  eb'Kk  the 
evil  by  hindering  parties  owning  patents 
foom  dealing  with  them  as  they  may  deal 
with  their  other  posseaaiona."  If  there  is  a 
special  e*il,  unusually  frequent  and  easily 
perpetrated  when  partiea  are  dealing  in  the 
■ale  of  rights  exieting  or  claimed  to  exist 
under  a  patent,  we  do  not  see  why  a  state 
msy  not,  in  the  bona  flde  exercise  of  its 
powers,  enact  some  special  statutory  provi- 
sion which  may  tend  to  arrest  such  evil,  and 
may  omit  to  enact  the  same  proviskm  con- 
eening    the    dbpoaal    of    other    property. 


There  is  no  dlscrlminatton  which  can  be 
properly  so  called  agunst  property  in  pat- 
ent rights,  «zerdsed  in  such  legislation.  R 
is  dmply  an  attempt  to  protect  the  dtiien 
against  frauds  and  Impositions  which  can 
be  more  readily  perpetrated  in  each  eases 
than  In  cases  of  the  sale  or  assignment  of 
ordinary  property. 

The  act  mnat  be  a  reaaonabh  and  fair 
exerdse  of  the  power  of  the  state  for  the 
purpose  of  checking  a  well-known  evil,  and 
to  prevent,  so  far  aa  poaaible,  fraud  and  im< 
poeftion  In  regard  to  Uie  sales  of  rights  un- 
der patents.  Possibly  OMigress  might  enact 
a  statute  which  would  take  away  from  the 
states  any  power  to  legialate  open  the  sub- 
ject, but  it  has  not  as  yet  done  so.  It  baa 
simply  provided  that  every  patent,  or  in- 
terest therein,  shall  be  assignable  in  writ- 
ii^  leaving  to  the  variona  states  the  power 
to  provide  for  the  safcgnardLng  of  the  in- 
terests of  those  dealing  with  the  aasumed 
owner  of  a  patent,  or  hia  assignee.  To  deal 
with  that  subject  baa  been  the  purpose  of 
the  acta  passed  by  tbe  various  states,  among 
them  that  of  the  state  of  EJmsaa,  and  we 
think  that  it  was  within  tin  poweis  of  the 
state  to  enact  such  statute.  The  expenaee 
oflling  copies  of  the  patent  and  the  makii^" 
of  affidavits  In  the  various  counties  of  the 
state  In  which  the  owner  of  the  rights  de- 
sired to  dval  with  them  is  not  so  great,  in 
our  judgment,  aa  to  be  regarded  aa  opprea- 
sive  or  unreasonable,  and  we  fail  to  find  any 
other  part  of  the  act  which  may  be  so  re- 
garded. Some  fair  latitude  must  be  allowed 
the  states  in  the  exerdse  of  thdr  powers 
on  thU  subject  It  will  not  do  to  tie  tbem 
up  so  carefully  that  they  cannot  move,  un- 
less the  Idea  is  that  the  states  have  pod- 
tively  no  power  whatever  on  the  subject. 
This  we  do  not  believe;  at  any  rate,  In  the 
absence  of  congressional  legislation.  The 
mero  providon  bt  the  Federal  statute  for  aa 
assignment  and  its  record  as  against  subse- 
quent purchasers,  etc,  is  not  such  legisla- 
tion aa  tak«B  away  the  rights  of  tbe  states 
to  legislate  on  the  lubject  themselves  in  a 
manner  neither  inconsistent  with,  nor  op- 
posed to,  tbe  Fedeml  statute.  We  think  the 
judgment  is  tight,  and  It  Is  affirmed. 

Mr,  Justice  White,  with  whom  eoncuit 
Mr.  Justica  Day,  dissenting: 

My  brother  Day  and  myself  dissent. 
The  rsasons,  however,  wUch  Impel  him  are 
broader  than  those  influencing  me.  In  gen- 
eral terms,  the  Tr»Ti«»»  statute  which  ths 
court  now  upholds  compels  one  selling  a 
patent  right  In  any  county  of  the  stat«  of 
Kansas  to  file  with  the  clerk  of  anch  county 
an  anth'snticated  copy  of  the  patent,  to- 
gether witb  an  affidavit  as  to  ths  gennins- 
MM  of  the  patsnt,  and  aa  to  ether  matten. 
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Th*  itatntOb  monover,  exacts  tbat  where  ft 
note  is  gireii  for  tlie  pnrcIiMe  price  of  k 
patent  right,  there  ahall  be  iiueited  in  the 
note  a  statement  that  it  fa  given  for  a  pat- 
ent right,  presumably  to  deprive  the  note 
of  the  attributes  of  oDmmercial  paper.  We 
both  think  that  the  requirements  oa  to  re- 
cording the  patent  and  affidavit  are  void, 
because  repugnant  to  the  power  delegated  to 
Congreat  bj  the  Gonititutfon  on  the  subject 
S  of  patents,  and  because  in  oonflict  with  the 
f  l^ilatian  of  Congress  on  the  aama'sibject. 


And,  for  like  n  _ 

so  of  the  opinion  that  the  provisit 
void  which  exacta  an  insertion  in  a  note 
given  for  the  sale  of  a  patent  right  of  the 
fact  that  it  was  given  for  such  sale.  This 
latt'ar  provision,  in  my  opinion,  the  state 
had  the  power  to  make  aa  a  reasonable  police 
ngulation,  not  repugnant  to  the  authority 
as  to  patents  delegated  to  Congieis  by  the 
Constitution,  or  the  legislation  which  Con- 
greM  baa  enacted  in  furthvance  thereof. 


COS  U.  S.  SES) 

JOHN  WOODS  ft  SONS,  Flffs.  In  En., 

FRANK  CARL. 

Patents — state  tegolatlon  of  sale. 

The  requirement  that  a  negotiable  In- 
•trument  taken  on  a  sale  of  rights  under  a 
patent  shall  show  on  its  face  for  what  it 
was  given,  or  be  void,  which  is  made  by 
Kirby's  (Ark.)  IMg.  |  fil3,  docs  not  violate 
U.  8.  Const,  art  1,  S  8,  granting  to  Con- 
greas  the  right  to  secure  to  inventors  the 
exclusive  right  to  thair  discovery,  nor  U. 
8.  Rev.  Stat.  %  4808,  U.  8.  Comp.  Stat.  1901, 
p.  3387,  authorizing  written  assignments  of 
patents  or  interests  therein,  wliich  sliall  be 
void  as  against  subsequent  purohasars  un- 
less recorded  in  the  Patent  Offloa.  * 


[So.  102.] 


IN  ERROR  to  the  Supreme  Court  trf  tike 
State  of  Arlcansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Pulaski  County,  is  that  state,  in 
favor  of  defendant  In  an  action  on  a  prom- 
issory note  given  for  the  sah  of  a  patent 
light,  which  was  not  executed  as  required 
by  the  statutes  of  that  state  governing  the 
•ale  of  patent  rights.    Affirmed. 

See  tame  ease  below,  76  Ark.  S2S,  S7  S. 
W.821. 

The  facts  are  stated  in  the  opinion. 

Ifeasn.  Charlei  F,  Wilson,  Homer  0. 
lUchem,  and  Bdward  Mechem  for  plaintiffs 


Ur.  Justice  Peckliam  delivered  tlie  opin- 
ion of  the  court  I 

This  action  waa  bron^t  In  the  proper 
court  of  the  state  of  Arkansas  by  the  plain* 
tiffs  in  error  to  recover  the  amount  of  a 
promissory  note  which  was  given  by  the  de- 
fendant in  error  on  the  sale  to  him  of  a 
patented  machine  and  of  the  right  to  the,, 
patent  In  the  state  of  Arkansas.    Before  the  g 


my  brother  Day  is  al-  nnaturity  of  the  note  It  was  indorsed  by  the* 
payee  and  transferred  to  pliuntiffs  in  error. 
The  note  was  not  executed  as  provided  for 
by  the  statute  of  that  state  relating  to  the 
sate  of  rights  under  a  patent.  Act  of  April 
23,  ISSl,  Kirby's  Dig.  |  613.  Tbt  section 
Tcads  OS  follows: 

"See.  fil3.  Any  vendor  of  any  patented 
machine,  implement,  substance,  or  instru- 
ment of  any  kind  or  chaxactar  whatsoever, 
when  the  said  vendor  of  the  same  effects  th^ 
sale  of  the  some  to  any  citizen  of  Uiis  stata 
on  a  credit,  and  takes  any  character  of  ne- 
gotiable instrument  In  payment  of  the  8an>% 
the  said  negotiable  instrument  shall  be  exe- 
cuted on  a  printed  form,  and  show  upon  its 
face  that  it  was  executed  In  consideration 
of  a  patented  machine,  implement,  sub- 
stance, or  instrument,  as  the  case  may  b^ 
and  DO  person  shall  be  considered  an  inno- 
cent hold'^r  of  the  same,  though  he  may  hare 
^ren  value  for  the  same  before  maturity, 
and  the  maker  thereof  may  make  defensa 
to  the  ooUection  of  the  same  In  the  handa 
of  any  hold'sr  of  laH  ne^Uable  instrument, 
and  all  such  notes  not  showing  on  their  face 
for  what  they  were  given  shall  be  absolute- 
ly void." 

The  defendant  set  up  the  violation  of  the 
statute  aa  a  defense.  The  verdict  was  for 
ths  defendant,  and  the  judgment  entered 
thereon  having  been  affirmed  by  the  suprenn 
court,  the  plaintiffa  have  brought  the  case 
here  by  writ  of  error. 

The  sole  question  involved  is  the  validity 
of  ths  statute.  The  ofduion  of  tbe  si^reme 
court  of  Arlcanaas  Is  reported  in  76  Ark.  S28, 
S7  B.  W.  621.  See  also  Wyatt  v.  Wallace, 
67  Ark.  S76,  6S  S.  W.  HOG;  BUte  v.  Cook, 
107  Tenn.  499,  62  LJtA.  174,  «  B.  W.  720. 
This  case  is  governed  by  the  immediately 
preceding  one,  although  tbe  statute  of  Ar- 
kansas rend'VB  tbe  note  void  if  given  for  a 
patent  right  if  the  note  doea  not  show  on 
its  face  for  what  it  was  given.  The  differ- 
ence is  not  so  material  as  to  call  for  a  dif- 
ferent decision.    The  judgment  is  afflrmei 


Ur.  Justlca  Day  dlsinnfa 
•  la  point,  set  Cent  Dls.  vol.  K,  PaUnts,  H  *».  ML 
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REUBEN  L.  MABTIH,  PUT.  in  Err., 


PoitoSce — congieialanal    powa    oTet    pott 
roada— atata  regulation. 

1.  The  power  of  Congreu  to  establieli 
poBtofficea  and  post  lo&ds  i>  not  infriiiEed 
bf  Pa.  act  of  April  4,  1868,  under  wlilch  a 
railwa;  postal  clerk,  Injured  in  the  course 
of  his  emploTineiit,  can  have  no  greater 
rights  against  the  railway  companj  than  If 
he  were  an  employee. 
Conuuerce — state  teKuIatlon. 

i.  Applying  to  interstate  transporta- 
tion the  provisions  of  Pa.  act  of  April  4, 
1868,  restricting,  as  against  a  railway  com- 
pany, the  rights  of  persons  injured  in  the 
course  of  their  employment  in  or  about  the 
railroad  to  those  which  an  employee  of  the 
railway  company  would  have  under  like 
circmnstancGB,  does  not  make  such  statute 
repugnant  to  the  commerce  clause  of  the 
Federal  Constitution. 
Constitntional  law — due  pioeesa  of  lav. 

3.  One  process  of  law  Is  not  denied  a 
person  Injured  in  the  course  of  his  employ- 
ment in  or  about  a  railroau  by  Fa.  act  of 
April  4,  1868,  restricting  his  rights  as  against 
the  railway  company  to  those  which  an  em- 
eloyee  of  such  company  would  have  under 
like  circumstances. 

ConstitutionAl  law— pririlegca  and  itnmnnl- 
Ues. 

4.  Privileges  and  immunities  of  dtixena 
of  the  United  States  are  not  denied  by  ap- 
plying to  interstate  transportation  the  pro- 
visions of  Pa.  act  of  April  4,  1868,  restrict- 
ing, as  against  a  railroad  company,  the 
rights  of  persona  Injured  In  the  course  of 
their  employment  in  or  about  the  railroad 
to  those  which  an  employee  of  the  railway 
company  would  have  under  like  oircum- 

Constitntlonsl  law— equxl  protection  gt  the 
UwB — classification. 
G.  Restricting  railway  mail  clerks  and 
others  whose  employment  in  and  about  a 
milroad  subjects  them  to  greater  peril  than 
passenger*  in  the  strict  sense  to  such  right 
of  action  against  the  railway  company  for 
Injuries  received  in  the  course  of  their  em- 
ployment as  a  railway  employee  would  have 
under  like  circumstances  is  a  reasonable 
elassifl  cation,  which  sustains  the  provision 
of  Pa-  act  of  April  4,  1868,  making  it,  as 
against  the  objection  that  such  statute  de- 
nies the  equal  protection  of  the  laws. 


[No.  68.] 


.  State  of  Ohio  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  of 
~  g  County,  in  that  state,  which  had 


in  turn  affirmed  a  judgment  of  tho  Court 
of  Common  Pleas  of  that  county,  in  faror 
of  defendant,  in  an  action  by  a  railway 
postal  clerk  to  recover  from  a  railway  com- 
pany for  personal  Injuries  alleged  to  have 
been  austained  by  reason  of  its  ne^gence. 
Affirmed. 

Bee  same  case  below,  K  Ohio  St  «SS,  16 
N.  E.  1129. 

Statement  by  Mr.  Justice  White: 
Reuben  L.  Martin  brought  thi»  action  to 
recover  compensation  for  pereonal  Injuries. 
At  the  time  Martin  was  Injured  he  was  <M 
a  train  of  tbe  railroad  company,  in  the  em- 
ploy of  the  United  States  as  a  railway  po«t-^ 
al  clerk  on  a  route  extending  from  CIeve1and,5 
,  to  Pittsbui^,  Pennsylvania.  Th«*inja-» 
iroee  from  the  derailing  in  Pennsylvania 
of  the  train,  by  the  n^lig^nce  of  the  crew 
of  a  work  train,  in  permitting  a  switch 
leading  to  a  side  track  to  be  open.  Among 
other  defenses  the  company  pleaded  a  law 
of  Pennsylvania  passed  April  4,  1B6S  <P.  U 
68),  which,  it  alleged,  wae  applicable,  and  re- 
lieved from  responsibility.  In  reply  the 
plaintiff  denied  the  existence  and  a]^>lica> 
blllty  of  the  statute,  moreover,  and  defend- 
ed on  the  ground  that  the  statute,  if  existing 
and  applicable^  was  void,  fliat,  because  con- 
trary to  the  power  delegated  to  Congress  t» 
establish  postoffices  and  post  road*;  second, 
because  repugnant  to  tbe  commerce  clause  of 
the  Constitution;  and,  third,  bacause  in  con- 
filet  with  tbe  equal  protection  and  due  proc- 
ess clauses  of  the  14th  Amendment,  and 
also  the  clause  prohibiting  a  state  froia 
making  or  enforcing  any  law  which  shall 
sbridge  the  privileges  or  Immunities  of  eiU- 
sens  of  tbe  United  State*. 

On  trial  before  a  jury  the  court  held  th« 
statute  in  question  to  he  applicable  and 
valid,  and  hence  operative  to  defeat  a  r^ 
covery.  A  verdict  and  judgment  in  favor 
of  th^  railroad  company  was  severally  af< 
firmed  by  the  circuit  court  and  by  the  an- 
prema  court  of  the  state  of  Ohio. 


*Mr.  Justice  White,  after  making  the  for»-? 
going  statement,  delivered  tbe  opinion  of 
the  court: 

We  quoti  the  Pennsylvania   statute  «l 
April  4,  1608,  upon  whtch  the  ease  tuma;     ^ 

'"Be  it  enacted  by  the  Senate  and  Houaa^ 
of   Repreaentativea   of   the   Commonwealth* 
of  Pennsylvania,  in  Genfral  Assembly  meti 
It  is  hereby  enacted  by  the  authority  of  the 
same  tliat   when  any  person   shall  sustala 
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personal  injnrj  or  loss  of  life  while  lawfully 
engaged  or  employed  on  or  about  thi  roads, 
works,  depots,  and  premises  of  a  lailroad 
company,  or  in  or  abont  any  train  or  car 
therein  or  thereon,  of  which  company  such 
person  is  not  an  employee,  the  right  of  ac- 
tion and  recoTery  in  all  snch  cases  sgainBt 
the  company  shall  in  such  only  as  wonld  ex- 
ist if  such  person  were  an  employee,  pro- 
vided that  this  section  shall  not  apply  to 
pasaengere." 

As  the  application  of  the  statute,  if  valid, 
presents  no  Federal  question,  we  ar^  uncon- 
oerned  with  that  matter,  although  it  may  I>e 
olwerved  in  passing  that  it  is  conceded  in 
the  argument  at  bar  that  under  the  settled 
construction  pr^n  to  the  statute  by  the  su- 
preme court  of  Peimsylvania  the  plaintiff, 
as  a  railway  postal  clerk,  was  not  a  passen- 
ger, and  had  no  greater  rigbts  in  the  event 
of  being  injured  in  the  conne  of  his  em- 
ployment than  would  have  had  an  employee 
of  the  railroad  company. 

Was  the  application  of  the  statute  thus 
eonstrued  to  a  railway  postal  cleric  of  the 
United  States  in  conflict  with  the  power  of 
Congress   to   establish   postofflees   and   poet 

In  Price  ▼.  Pennsylvania  R.  Co.  118  U. 
8.  221,  28  L  ed.  981,  6  Sup.  Ct.  R'sp.  *27, 
this  question  was  in  «Ctect  foreclosed  against 
the  plaintiff  In  error.  That  ease  was  brought 
to  this  court  from  a  Judgment  of  the  su- 
preme court  of  PennsylTsjiia  (Ofl  Fa.  25B), 
holding  that  a  railway  poatal  derk  was  not 
■  passenger  within  the  meaning  of  the  Pann- 
•ylvania  act,  and  hence  had  no  right  to  r«- 
corer  for  injuries  suffered  by  him  in  oonsa- 
quence  of  the  n^ligence  of  an  employee  of 
Uie  company.  The  Federal  ground  there  re- 
lied upon  was  substantially  the  one  here  «»- 
■erted;  that  is,  the  power  of  the  goTernment 
of  the  United  States  to  establish  postofflcee 
and  post  roads,  and  the  effect  of  the  legisla- 
tion of  Congress  and  the  act  of  the  Post- 
^  master  Ueneral  in  appointing  mail  clerks 
a  thereunder.  After  fully  considering  the  sub' 
•  jeet  the  case'was  dismissed  because  no  sub- 
stantial Federal  ground  was  involTed,  the 
court  saying  (113  U.  S.  221,  28  L.  ed.  BBl, 
S  Sup.  Ct.  Bep.  428} : 

'^he  person  thus  to  be  carried  with  the 
mail  matter,  without  extra  charge,  is  no 
more  a  passenger  because  he  is  in  charge  of 
tJte  mai^  nor  because  no  other  compensation 
la  made  for  his  transportation,  than  if  he 
had  no  such  charge;  nor  does  the  fact  that 
he  is  in  the  employment  of  the  United 
StaUes,  and  that  defendant  is  bound,  by  con- 
tract with  the  government,  to  carry  him, 
affect  the  question.  It  would  be  just  the 
same  if  the  company  had  contracted  with 
any  other  person  who  had  charge  of  freight 
en  tha  train  to  cany  him  without  additional 
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compensatioa.  The  statutes  of  the  United 
States  which  authorize  tbis  employment  and 
direct  this  service  do  cot,  therefore,  make 
the  person  so  engaged  a  pasffanger,  or  de- 
prive him  of  that  charaicter,  in  construing 
the  Pennsylvania  statute.  Nor  does  it  give 
to  persons  so  employed  any  right,  as  against 
the  railroad  company,  which  would  not  be- 
long to  any  other  person  in  a  simiUr  em- 
ployment, by  othtrs  than  the  United 
States." 

TMb  brings  na  to  the  second  contention,— 
the  repugnancy  of  the  Pennsylvania  statute 
to  the  commerce  clause  of  the  Constitution, 
It  is  apparent  from  the  decision  in  the  Price 
Casa,  just  previously  referred  to,  that  in  de- 
ciding that  question  we  must  determine  the 
application  of  the  statute  to  the  plaintiff 
in  error,  wholly  irrespective  of  the  fact  that 
at  the  time  he  was  injured  he  was  a  railway 
postal  clerk.  In  othsr  words,  the  validity  or 
invalidity  of  the  statute  is  to  be  adjudged 
precisely  as  if  the  plaintiff  was,  at  the  time 
of  the  injury,  serving  for  hire  in  the  em- 
ployment of  a  private  individual  or  corpo- 

Under  the  circumstances  w»  have  stated, 
the  case  of  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  B.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132,  clearly  establishes  the  unsoundness  of 
the  contention  that  the  Pennsylvania  stat- 
ute in  question  was  void  because  in  conflict 
with  the  commerce  clause.  In  that  case  k 
horse  was  shipped  from  a  point  in  the  state 
of  New  York  to  a  point  In  the  state  of^ 
Pennsylvania  under  a  bill  of  lading  whiehg 
limited  the  right  ofareoovery  to  not  'sxceed-* 
ing  9100  for  any  injury  which  might  be  oc- 
casioned to  the  animal  during  the  translL 
The  horse  was  hurt  within  the  state  of 
Penneylvania  through  the  negligence  of  a 
connecting  carrier.  In  the  courts  of  Penn- 
sylvania, applying  the  Pennsylvania  doctrine 
which  denies  the  right  of  a  common  carrier 
to  limit  its  liability  for  injuries  resulting 
from  negligence,  a  recovery  was  had  in  the 
sum  of  910,000,  the  value  of  the  animaL 
On  writ  of  error  from  this  court  the  judg- 
ment of  the  supreme  court  of  Pennsylvania 
was  affirmed.  It  being  held  that,  at  least, 
in  tbe  absence  ol  legislation  by  Congress  on 
the  subject,  th'i  effect  of  the  commerce  clause 
of  the  Constitution  was  not  to  deprive  the 
state  of  Pennsylvania  of  authority  to  lej^s- 
late  as  to  those  within  its  juiisdiction  con- 
cerning tbe  liability  of  common  carriers^ 
although  such  le^slation  might,  to  some  ex- 
tent, indirectly  affect  interstate  commerce. 
The  ruling  in  the  Hughes  Case  in  effect  but 
reiterated  tbe  principle  adopted  and  applied 
in  Chicago,  M.  ft  Bt.  P.  R.  Co.  v.  Solan,  169 
U.  6.  133,  42  L.  ed.  088,  IS  Sup.  CL  Rep.  280, 
where  an  Iowa  statute  forbidding  a  common 
carrier  from  contracting  to  exempt  itaaU 
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from  liibilitj  waa  (aatained  ■*  to  ■  peraon 
who  waa  Injured  daring  an  intCTEtata  tnuia- 

The  TOsUntion  that  becanae,  is  the  casee 
Rfeired  tn,  the  opention  of  the  atate  lawa 
which  were  atutained  waa  to  augment  the 
Uabilitj  of  a  carrier,  therefore  th«  mliitga 
are  inappoiite  here,  where  the  wnwvjuence 
of  the  applicatkn  of  the  *t«t«  atatate  ma; 
be  to  lessen  the  caTzier'a  liability,  reata  upon 
a  distinction  without  a  difference.  Tbs  re- 
ault  of  the  previons  mlinga  waa  to  recogniie, 
in  the  abaence  of  action  bj  Congreaa,  the 
power  of  the  states  to  legislate,  and  of 
eonrse  this  power  inrolved  tb^  aaUiority  to 
r^ulate  as  the  state  might  deem  1>est  for 
the  public  good,  without  reference  to  wheth- 
er the  effect  of  tin  I^ialatlon  might  be  to 
Umit  or  broaden  the  reaponaibility  of  the 
carrier.  In  other  worda,  the  assertion  of 
Federal  right  ia  disposed  of  when  we  deter- 
mine  tin  question  of  power,  and  doing  so 
gdoea  not  involTe  considering  the  wisdom 
•  with  which  the  lawful  power  ma;  bare  been, 
under  stated  conditions,  exerted. 

And  the  views  preTiouslj  stated  are  ad*- 
qnate  to  dispose  of  the  aaaaition  that  the 
Pennsylvania  statute  is  void  for  repugnant 
to  the  I4th  AmendmenL  If  it  be  conceded, 
as  contend-id,  that  the  plaintiff  in  error  could 
have  recovered  bnt  for  the  etatnta,  it  doea 
not  follow  that  the  legislature  of  Pennsyl- 
vania, in  preventing  a  recovery,  took  away 
a  vested  right  or  a  right  of  property.  A» 
the  accident  from  which  the  cause  of  action 
ia  asaerted  to  have  arisen  occurred  long  aft- 
er the  paasage  of  the  atatnta,  it  is  difficult 
to  grasp  the  contention  that  tha  statute  de- 
prived the  plaintiff  in  error  of  tha  rights  just 
stated.  Such  a  contention,  in  reason,  must 
raat  upon  the  proposition  that  the  atate  of 
Pennsylvania  was  without  power  to  legis- 
late on  the  aubjeet, — a  propoaition  which  we 
have  adversely  diaposed  of.  This  must  be, 
rfnoe  it  would  clearly  follow,  if  tha  argument 
railed  upon  were  maintained,  that  the  atate 
would  be  without  power  on  Uie  subject.  For 
it  cannot  be  said  that  the  state  had  author- 
ity in  the  premises  if  that  authority  did  not 
•ven  extend  to  praactibing  a  rule  which 
would  be  applicable  to  conditions  wholly 
arising  in  the  future. 

Tbe  contontion  ttiat  because  plaintiff  in 
error,  as  a  citiien  of  the  United  States,  bad 
a  constitutional  right  to  travel  from  one 
atate  to  another,  he  waa  eotitled,  aa  the  re- 
sult of  an  accident  liappening  in  Pennsyl- 
vania, to  a  canae  of  action  not  allowed  by 
tha  laws  of  that  atate,  ia  In  a  different  form 
to  reiterate  that  the  Pennsylvania  atatute 
waa  repugnant  to  the  commerce  danae  of 
tlia  Conatitntlon  of  the  United  SUtes.  Con- 
ttiiag,  if  tha  aoddwit  had  happened  in  Ohio, 
there  would  have  been  a  right  to  raoovsr. 


that  fact  did  not  deprive  the  atate  of  Penn- 
sylvania of  its  authority  to  l^slata  ao  aa 
to  affect  persona  and  thinga  within  its  bor- 
ders. The  conmr^rce  clause  not  being  con- 
trolling in  the  abaence  of  legielation  by 
Congreaa,  It  follows,  of  necessity,  that  tha 
pl^ntiB  in  error,  as  an  incident  of  hU  right 
to  travel  from  stat«  to  state,  did  not  poa-^ 
seas  the  privilege,  as  to  an  accident  happen-g 
ing  in  Pennsylvania,  to  exert  a  cause^if  ac-* 
tlon  not  given  by  tbe  lawa  of  that  stat^ 
and  had  no  immunity  exempting  him  from 
the  control  of  the  atate  leglslation- 

The  propoaition  that  the  statute  denrfd 
to  the  plaintiff  in  error  tbe  equal  protection 
of  tha  laws  because  it  "capriciously,  arbi- 
trarily, and  unnaturally,"  by  the  classiflca- 
tion  made,  deprived  railway  mail  clerks  of 
the  righta  of  paaaengen,  which  tiny  might 
have  enjoyed  if  the  statute  hod  not  been  en- 
acted, ia  without  merit.  The  classiilcation 
made  try  the  statute  does  not  alone  embrace 
railway  mail  clerka,  but  places  in  a  cIbsb  by 
themselves  such  clerka  and  others  whose  em- 
ployment in  and  alxtut  a  railroad  subjects 
tham  to  greater  peril  than  passengera  in 
the  atrictest  sense.  This  general  difference 
renders  it  imposlble  In  reason  to  say,  with- 
in the  meaning  of  tbe  14tb  Amendment,  that 
the  legislature  of  Pennsylvania,  in  classify- 
ing passengera  in  the  strict  sense  in  one 
class  and  those  who  are  subject  to  greater 
risks,  including  railway  mail  clerks,  in  an- 
other, acted  »o  arbitrarily  as  to  violate  the 
equal  protection  clause  of  tha  14th  Amend-' 

Judgment  aflirmed. 

'  {in  U,  8.  278) 

a  H.  NICHOLS  LUMBER  OOUPANT,  FUt. 
in  Err, 

CHARLES  FKAHBCnr. 

Brm  to  dmlt  court — ccrtlficato— jnrlaflo* 
tion  below. 

1.  The  eertiflcata  of  a  Federal  circuit 
court  may  be  considered  by  tbe  Supreme 
Court  on  the  direct  review  authorised  bj 
the  act  of  Uareh  3,  1801  [86  SUt.  at  L.  SS6, 
chap.  517,  U.  8.  Comp.  Stat.  IMl,  p  488), 
for  the  purpose  of  supplying  the  failure  of 
the  record  to  show  when  and  how  the  ques- 
tion of  jurisdiction  waa  raised.  If  the  de- 
ments necessary  to  dedde  the  question  ar« 
in  the  record,  although  it  is  the  (tetter  prao- 
tice  to  make  apparent  on  the  record,  oy  a 


tion  waa  baaed. 
Error  to  circuit  eotut— ceitiflcate— Jufiallv* 
tloD  below. 
2.  In  dedding  the  question  of  tha  ]iirl>> 
dlotloa  below  which  Is  ahowa  I17  tha  «■• 
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tutckte  of  the  Fedend  drenJt  court  to  h»ve 
been  raised,  the  Suprema  Court  cuinot  reiort 
to  the  BtktementB  in  the  MrtillMte  for  the 
ptrpoM  of  luppljing  elementa  of  denieii 
which  It  eould  not  properly  couider  in  i 
utioa  at  law  without  a  bill  of  ezceptioni. 
Ou  lu  tj  jnriidletion  of  Federal  dimlt  court 
— wrfWiHimry  of  aIlet«tlon  to  ahaw  alien- 
age. 
S.  The  alienage  of  the  plaintiff  ia  anflt- 
dentlT  alleged  to  anataln  the  jurisdictioa  of 
a  Federal  circuit  court  hj  an  averment  In 
the  complaint  that  "the  plaintiff  now  ia,  and 
for  moro  than  one  jeor  last  paat  haa  bean, 
a  Teaident  of  Waehington  and  a  citizen  of 
Sweden,"  although,  at  the  time  the  action 
was  brought,  Sweden  was  under  a  monarch- 
ical form  of  goTcmment,  since  the  designa- 
tion "dtlxen  of  Sweden"  eould  only  have 
been  intended  as  a  statement  of  the  nation- 
ality of  the  plaintiff, — oml,  the  country  to 
which  he  bore  allegiance. 

[No.  80.] 


IN  ERROK  to  the  Circnit  Court  of  the 
United  States  for  the  Wwtem  District  of 
Washtngton  to  review  a  judgment  for  plain- 
tiff in  an  action  for  peraonal  injuries.    Af- 

The  facta  are  stated  in  the  opinion. 
Hesira.  CairoU  T.  Bond  and  William  L. 
Uarbnry  for  plaintiff  In  error. 
Uessre.  Walter  S.  Fultoa  and  Uartia  J- 
^Iiimd  for  defendant  in  error. 

>  '  ill.  JuaticB  White  delivered  the  opinion  of 
the  court; 

A  motion  has  been  made  to  dismiss  the 
writ  of  error,  among  others,  on  the  ground 
tl  the  absence  of  a  bill  of  exceptions,  and 
th*  character  of  the  order  appealed  from. 
We  paas  to  the  merits  of  the  case  without 
•topping  to  review  the  gronnda  of  the  mo- 
tion, as  we  think  thsy  will  be  snbstantisUy 
disposed  of  by  the  views  which  we  shall 
hereafter  ezpresa. 

By  this  writ  of  error  the  0.  H.  Nichols 
Lomber  Company  smIcb  the  reverssj  of  a 
Judgment  obtained  by  Charles  FranSMi  in 
the  circnit  court  of  the  United  States  for  the 
wastarn  district  of  Wsshlngton.  Consider- 
ing the  record  alone^  and  putting  out  of  Tiew 
tor  tbs  moment  the  effect  of  statements 
eontaJned  In  a  certificate  made  by  the  oourt 
below  on  the  allowsnce  of  the  writ  of  error, 
the  case  is  this:  The  action  was  brought  to 
recover  for  personal  injuries  alleged  to  have 
been  euiitsined  while  In  the  employ  of  the 
defendant.  The  jurisdiction  of  the  oourt  be- 
low was  invoiced  aolsly  upon  the  ground  of 
diTordty  of  dtlsmablp,  it  being  alleged  in 
tfc*  int  pangraph  of  th«  eomplalnt  that  the  < 


defandaat  was  a  corporaUon  organized  under 
the  laws  of  the  state  of  Washington,  and  do- 
ing business  ia  the  state  of  Washington, 
and  that  the  plaintiff  was,  at  the  time  of  the 
filing  of  the  complaint,  and  bad  been  for 
more  than  a  year  prior  thereto,  "a  resident 
of  Washington  and  a  dtisen  of  Sweden.* 
Admitting  its  inoorporation,  and  that  it  was 
doing  business  In  the  state  of  Washington, 
the  defendant,  by  Ita  answer,  spedfically  de- 
nied each  and  every  other  allegation  of  the 
first  as  well  as  other  specified  psxagrspha 
of  the  oomplainL 

The  oanss  was  tried  to  ■  jury,  and,  after 
verdict  and  remittitur  of  a  portion  thereof, 
a  judgment  was  entered  in  favor  of  plaintiff. 
The  record  does  not  contain  a  bill  of  excep- 
tions, and  in  the  brief  of  counsel  for  plain- 
tiff ia  error  it  is  stated  that  none  was  pr»- 

Tbis  writ  of  error,  upon  the  ground  solely^ 
of  a  want  of  Juiisdiotion  In  the  trial  court,  * 
was  prayed  and  allowed,  and  a'formal  cer-> 
tifieate  was  made  by  the  judge,  reciting  to 
the  time  when  and  how  the  question  of  ju> 
risdiction  was  i^aed  and  dedded,  accompa- 
nied with  a  statement  of  the  pleadings  and 
of  the  oourt'a  impression  of  certain  testi- 
mony given  at  the  trial  by  the  plaintiff, 
deemed  by  the  court  pertinent  to  the  elud- 
datlon  of  the  question  of  Jnrisdictlon.  The 
certificate  concludes  with  the  statement  of 
enumerated  "questions  of  jurisdiction," 
which  the  oourt  was  of  opinion  arose  for  ds- 
dsion,  all  of  them  being  based  upon  the 
overruling  by  the  court  of  a  motion  to  dis- 
miss the  action  for  want  of  jurisdiction, 
whkh  motion,  it  Is  redted  in  the  certificate^ 
was  made  between  verdict  and  jndgmenL 
And  the  only  ground  here  assigned  as  error 
is  predicated  upon  the  action  of  the  oourt  la 
denying  audi  motion  to  dlamiss. 

As  the  circuit  court  was  without  power 
to  malce  a  eertiflcate  containing  a  statement 
of  facts  ui  the  basis  for  legal  propositions 
upon  which  It  desired  the  guidance  of  this 
court  (Mexican  a  S.  Co.  v.  Edunan,  187 
U.  S.  432,  17  L.  ed.  aifl,  £3  Sup.  Ct.  Kep. 
211;  United  States  ▼.  Bider,  163  U.  S.  132, 
41  li.  ed.  101,  16  Sup.  Ot  Rep.  0B3),  it  fol- 
lows, speaking  in  a  general  sense,  that  our 
right  to  review  on  a  direct  proceeding  con- 
cerning the  Jurisdiction  of  that  court  must 
depend  upon  the  record,  and  not  upon  the 
mere  statement  of  facts  made  in  the  eertifl- 
cat«  prepared  by  tlie  trial  oourt.  Applying 
this  general  rule,  as  It  nowhere  appears  from 
the  reoord  that  the  issue  as  to  jurisdiction 
presented  by  the  motion  to  dismiss,  the 
overmllng  of  which  is  the  sole  ground  for 
reversal  relied  upon  ia  the  assignment  ot 
error,  was  mode  or  passed  upon  by  the 
court,  we  should  be  conatiained  to  dismlsi 
this  writ  of  srror  on  the  ground  that  th* 
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ncord  did  not  disclose  the  presence  In  the 
caM  of  the  question  of  jurisdiction  which  is 
nude  the  basis  of  tbe  assignment  of  error. 
Aa,  however,  under  the  judiciary  act  ot  I8SI 
[2e  Stat,  at  L.  S2S,  chap.  S17,  U.  8.  Comp. 
SUt.  1901,  p.  488],  on  a  direct  review  of  a 
question  of  jurisdiction,  the  trial  judge  is 
authorized  to  certify  as  to  the  existence  of 
such  question,  Me  thinli  we  may  look  at  his 
certificate  for  the  purpose  of  ascertaining 
when  and  how  the  question  of  jurisdiction 
X  was  raised,  although,  for  the  purpose  of  de- 
Adding  the  question* shown  to  havs  been  thuB 
raised,  we  may  not  resort  to  tlie  statements 
in  tbe  certificate  for  the  purpose  of  supply- 
ing elements  of  decision  which  we  could 
not  properly  consider  in  an  action  at  law 
without  a  UU  of  exceptions.  We  have  said 
that  we  may  resort  to  the  certificate,  ii 
the  absence  of  a  proper  showing  on  the  rec 
ord  as  to  when  and  how  the  question  of  ju 
risdiction  was  raised  and  decided,  for  thi 
limited  purpose  stat^  becausa  the  power 
to  do  so  is  implied  in  a  previous  dedaion  of 
the  court  (North  American  Transp.  &  T. 
Co.  r.  Morrison,  178  U.  B.  262,  44  L.  ed. 
lOai,  20  Sup.  Ct.  Rep.  869),  ana  because  of 
tbe  general  rule  that  it  would  be  our  duty, 
without  action  of  Uie  trial  court  or  of  the 
parties,  to  look  at  the  record  to  dittennine 
whether  or  not  tbe  court  below  had  jurii 
diction  of  the  action  (Thomas  v.  Ohio  State 
UniversHy,  185  U.  B.  211,  49  L.  ed.  194, 
Sup.  Ct.  Rep.  21).  It  is  apparent,  under  tbo 
rule  we  have  stated,  that,  whilst  we  must 
consider  th-a  record  for  the  purpose  of  deter- 
mining the  question  of  jurisdiction  which 
the  certificate  shows  adequately  to  have  been 
raised,  we  may  not  consider,  in  passing  up- 
on that  question,  in  the  abtence  of  a  bill  of 
exceptions,  the  extraneous  matter,  such  aa 
tbe  testimony  of  the  plaintiff,  etc.,  which 
forms  no  part  of  the  record.  Tbe  question, 
therefore,  for  decision  under  these  clrcum- 
■tanees  is  merely  this:  Does  tha  record  show 
jurisdiction  in  the  court  helowl  This  solely 
depends  upon  the  contention  that  tbe  alle- 
gation in  tbe  complaint  of  the  alienage  of 
the  plaintiff  was  insufficient. 

The  allegation  was  as  follows:  'TThat  the 
plaintiff  now  is,  and  for  mors  than  one  year 
last  past  has  been,  a  resident  of  Washington 
and  a  citizen  of  Sweden."  In  brief,  the  ar- 
gument is  that  at  the  time  the  action  was 
brought  Sweden  was  under  a  monarchical 
form  of  government,  bdng.  Jointly  with 
Norway,  under  the  rula  of  the  King  of  Swe- 
den and  Norway,  and  if  tbe  plaintiff  owed 
allegiance  to  the  government  of  Sweden  ho 
was  not  a.  "citizen"  but  a  "subject"  of  that 
country.  It  is  not,  however,  disputed  that, 
although  at  the  time  of  the  bringing  of  this 
action  Sweden,  a  limited  monnrcliy,  waa 
united  to  Norway  under  the  nnM  king,  and 


the  two  eomttrles  were^bound  to  assist  eaah< 
other  in  the  event  of  war,  tbey  were  other- 
wise free  and  independent.  9  Century  Die* 
tinnary  and  Encyclopedia,  069.  The  alle- 
gation that  the  plaintifT  was  a  resident  of 
tne  state  of  Washington  clearly  shows  that 
the  designation  "citizen  of  Sweden"  was  not 
employed  to  indicate  m-jre  residence,  and 
could  only  have  been  intended  as  a  state- 
ment of  the  nationality  of  the  plaintiff, — the 
country  to  which  he  bore  allegiance. 
Whether,  as  oontended  for  tb'3  defendant  in 
error,  the  plaintiff,  if  h;  owed  allegiance  to 
the  ruler  of  the  Kingdom  of  Sweden,  was 
property  described,  in  the  strictest  teohnical 
sense,  as  a  citizen  instead  of  aa  a  subject  of 
Sweden,  we  need  not  consider.  The  mean- 
ing of  tbe  pleader  being  evident,  the  ob- 
jection is  without  merit.  Hennessy  v.  Rich- 
ardson Drug  Co.  18S  U.  S.  25,  47  L.  ed.  69T, 
23  Sup.  Ot.  Rep.  632. 

Whilst  w«  hold  that  in  a  case  of  direct  re- 
view under  tbe  judiciary  act  of  1891,  when 
the  record  does  not  otherwise  show  when 
and  how  tha  question  of  jurisdiction  wa* 
raised,  the  oertificate  of  the  circuit  court 
may  be  considered  for  the  purpose  of  sup- 
plying such  deficiency  when  the  element* 
necessary  to  decide  the  question  are  In  th« 
record,  we  deem  it  the  better  practice  In 
every  case  of  direct  review  on  a  question  of 
jurisdiction  to  make  apparent  on  the  record, 
by  a  bill  of  exceptions  or  other  appropriate 
mode,  the  fact  that  the  question  of  jurla- 
diction  was  raised  and  passed  upon,  and  tha 
element*  upon  which  the  decision  of  tha 
question  was  based. 

Judgment  affirmed. 


(SCU  U.  S.  270) 

PAUL  HEYMANN,  PIS.  la  Err, 

SOUTHERN  RAILWAY  OOMPANT. 

Commerce— 4n    IntoxieatinjE    Hqnors— itatt 
regulation— Wilson  act 

1.  Delivery  of  an  interstate  shipment  ot 
intoxicating  liquors  to  tbe  consignee*  i*  e»- 
sential  to  constitute  their  arrival  in  tha 
state  within  the  meaning  of  tike  Wilson  aet 
of  August  8,  IStK)  (26  Stat,  at  L.  313,  chap. 
72S,  U.  S.  Comp.  SUt.  1901,  p.  S177},  sub- 
jecting all  intoxicating  liquora  arriving  In 
the  stato  to  the  laws  of  such  state  enaotaA 
in  the  exercise  of  its  police  power.  • 
Commerce— intoxicating  liquors— stat*  nfu- 

lation — Wilson  act. 

2.  The  mere  piacing  of  an  Interstate 
shipment  of  intoxicaiing  liquors  in  the  car- 
rier's warehouse  to  await  delivery  to  tba 
consignees  does  not  constitute  their  arrival 
in  the  state  within  the  meaning  of  the  Wil- 
son act  of  August  8,  1890,  subjecting  all  in- 
toxicating liquor*  arriving  la  the  ttata  t* 
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IN  SRKOR  to  tha  Supreme  Court  of  the 
SUte  of  Georgia  to  review  m  jndgment 
which,  on  a  second  appeal,  kffirmad  a  judg- 
ment of  the  Superior  Court  of  Riobmond 
Count;,  in  that  state,  on  appeal  from  a  jns- 
tiee'a  court,  la  favor  of  defendant  in  an  ac- 
titm  to  recover  damages  from  a  railroad 
oompany  for  failing  to  make  the  deliveries 
of  shipments  of  iutozicating  liquors  as 
mgreed  in  the  bills  of  lading.  Reversed  and 
nmanded  for  farther  proceedings. 

See  same  case  below,  122  Ga.  OOS,  SO  S. 
E.  342;  on  first  writ  of  error,  118  Ga.  BIS, 

4S  &  E.  *n. 

The  facts  are  stated  la  the  opioion. 

Messrs.  Hilton  Straabnigei  and  Samuel  H. 
Hjen  for  plaintiff  in  error, 

Mr.  Joseph  B.  Camming  for  defendant  in 


■    *Mr.  Justice  White  delivered  tha  opinion  of 
the  court: 

In  March,  1902,  P.  B.  Wise  and  H.  D. 
Harkios,  residents  of  Charleston,  South 
CuoUoa,  each  ordered  a  cask  of  whisky 
from  Paul  Heyinann,  a  wholesale  liquor 
dealer  In  Augusta,  Georgia.  The  price  of 
Ibe  whisky  acompanled  tha  orders,  which 
were  given  upon  the  understanding  that  if, 
tor  any  cause,  delivery  was  not  made  to  the 
\,  the  purchase  price  would  be  re- 


Ib«  two  eadia  of  whiaky,  consigned  to 
tha  reapective  purchasers  at  Charleston, 
were  delivered  to  the  Gouthem  Railway 
Oompany  at  Augusta.  In  due  course  the 
packages  of  liquor  reached  Charleaton,  and 
were  by  the  railroad  company  at  once  un- 
loaded into  its  warehouse,  ready  for  de- 
Brary.  The  record  does  not  show  that  the 
consignees  were  notified  of  tha  arrival  of 
tkt  goods.  Shortly  after  the  goods  were  so 
placed  in  the  warehouse  of  the  railroad  com- 
pany they  were  seized  and  taken  from  its 
poasession.  The  seitures  were  made  without 
any  warrant  or  other  process,  by  constables 
aaserting  their  right  to  do  so  under  the  au- 
thority of  what  is  known  as  the  dispensary 
law  of  South  Carolina,  which  law  was  con- 
■idered  in  Vance  v.  W.  A.  Vandercook  Co. 
170  U-  S.  438,  42  L.  ed.  1100,  18  Sup.  a. 
Rep,  674.  The  agent  of  the  railroad  com- 
pany did  not  reoist  the  seizure. 

Thereafter,  Heymann,  the  conaignor,  sued 
the  railmad  company  for  failing  to  make 
the  deliveries  an  cotilniuted  in  tha  blDs  of 


lading,  and  In  Uie  superior  court  of  Rich- 
mond county,  on  appeal  from  a  Justlea's 
court,  obtained  a  verdict  and  Judgmant. 
The  cause  was  appealed  to  the  supreme  oourt 
of  Georgia,  and  by  that  court  the  Judgment 
waa  reversed  and  the  case  remanded.  118 
Ga.  6ie,  45  8.  E.  491.  On  tha  second  trial  ^ 
the  defendant  bad  a  verdict  and  judgment;  ^ 
and  on  appeal  thotjudgment  was  affirmed  by  * 
the  supreme  court  of  Georgia  upon  the 
authority  of  its  previous  opinion.  The  case 
was  then  brought  here. 

The  act  of  Congrees  of  August  8,  1890  [2S 
Stat,  at  L.  313,  chap.  72B,  U.  B.  Comp.  Stat. 
1901,  p.  8177],  commonly  known  as  the 
Wilson  act,  provides  that  all  intoxicating 
liquors  "transported  into  any  state  or 
territory,  or  remaining  thersin  for  use,  con- 
sumption, sale,  or  storage  therein,  shall, 
upon  arrival  in  such  state  or  territory,  be 
subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory,  enacted  In 
the  exercise  of  its  police  powers,  to  the  same 
extent  and  in  the  same  manner  ss  though 
:  liquids  or  liquors  had  been  produced  la 
such  state  or  territory,  and  shall  not  be  ex- 
empt therefrom  by  reason  of  being  intro- 
duced thereiu  la  original  packages  or  other- 

The  supreme  court  of  Georgia  held — al- 
though the  goods  had  not  been  delivered  to 
the  conslgneea,  and  although  there  was  no 
showing  of  notice  to  them  from  the  carrier, 
or  even  if  notice  by  the  local  law  was  un- 
necessary, of  the  lapse  of  a  reasonable  time 
for  the  consignees  to  call  for  and  accept  de- 
livery— that  the  Interstate  transportation  of 
the  goods  ended  when  they  were  placed  In 
the  warehouse,  and  the  carrier  was  thence- 
forward liable  only  as  a  warehouseman,  and 
that  the  goods  ceased  to  be  under  the 
■hetter  of  the  interstate  commerce  clause  of 
the  Constitution.  This  was  based  upon  the 
conclusion  that  goods  warehoused  under  the 
circumstsnces  stated  must  be  considered  as 
having  arrived,  within  the  meaning  of  the 
wilson  act,  and  therefore  the  packages  of 
liquor  In  question  were  lawfully  seiied  be- 
cause subject  to  the  police  authority  of  the 
state  of  South  Carolina.  The  meaning  thus 
aflbced  to  the  word  "arrivaT,"  as  employed  In 
the  Wilson  act,  was  adopted  after  considera- 
tion of  the  opinion  In  Rhodes  v.  Iowa,  170 
U.  S.  412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep. 
664.  While  It  waa  conceded  by  the  learned 
court  that  language  contained  in  the  opinion 
in  that  case  indicated  that  this  court 
deemed  delivery  essential  to  constitute  "ar- 
rival" within  the  Wilson  act,  yet,  the  ex- 
pressions in  the  opinion  to  that  effect  were_ 
not  binding,  ss  they  were  merely  obiter,^ 
rinee  the'Rhodes  Case  was  only  concerned* 
with  whether  goods  had  coma  under  tha 
stata  authority  on  reaching  thair  placa  of 
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daaUnatlon  and  before  tbey  lu4  been  « 
boused  by  the  carrier. 

We  euitot  concur  in  the  view  taken  by 
the  learned  court  o!  the  declefon  in 
Bbodea  Case.  In  that  case  a  railroad 
ployee  at  a  town  in  Iowa  was  indicted  nnder 
the  law  of  that  state  because,  after  an  Inter- 
■tate  shipment  of  liquors  liad  reached  the 
depot  of  the  final  csTrter,  at  the  point  of 
deBtiuation,  ha  moved  the  package  from  the 
platform,  where  it  had  been  placed  on  being 
unloaded,  to  a  freight  warehouse  belonging 
to  the  railroad  company,  a  few  feet  away. 
It  was  insisted  on  behalf  of  the  state  of 
Iowa  that  the  effect  of  the  Wilson  act  was 
to  confer  upon  that  state  the  power  to  sub- 
ject to  state  regulationi  merchandise 
shipped  from  another  state  the  moment  it 
reached  the  boundary  line  of  the  state  of 
Iowa.  On  the  other  hand,  it  was  contended 
that  an  interEtat«  shipment  of  liquor  did  not 
arrive  within  that  state  within  the  mean- 
ing of  the  WilsoD  act  nntil  the  coiunro- 
matlon  of  the  shipment  by  delivery  at  ita 
destination  to  the  oonsignee.  The  caae, 
therefore,  necessarily  involved  dedding  the 
meaning  of  the  word  "arrival"  in  the  Wilson 
act,  and  this  required  an  ascertainment  of 
when  goods  shipped  from  one  state  to  an- 
other, generally  speaking,  ceased  to  be  eon- 
trolled  by  the  interstate  commerce  clause  of 
the  Constitution,  and  how  far  the  general 
rule  resulting  from  the  power  of  Congreei 
to  regulate  commerce  h»d  been  limited,  i' 
at  all,  by  the  provisions  of  the  '^laou  aot. 
Considering  the  flrst  qnestion,  the  ele- 
mentary and  long-settled  doctrine  was  re- 
iterated that  delivery  and  sale  in  the 
original  paclcage  was  necessary  to  terminate 
intentate  commero^  M  tar  as  the  polios 
regulations  of  the  states  were  eoneemed.  In 
passing  upon  the  second  question  the  court, 
referring  to  a  previous  Ga«e  Involving  the 
mison  law  (Ba  Rahrer  [Wilkerson  v. 
Rabrer]  140  V.  B.  S4S,  3S  L.  ed.  S72, 11  Sap. 
Ct  Rep.  865),  pointed  out  that  the  eon- 
tention  which  was  made  in  that  case,  that 
the  Wilson  act  was  repugnant  to  the  Coiuti- 
,  tution  of  the  United  States  because  it  was 
»•  an  abdication  by  Congress  of  its  power  to 
7  r^^late  commerce,*  was  held  to  be  unten- 
able, because  the  ^Ison  act  was  simply 
I^slation  by  Congress  creating  a  uniform 
rule  applicable  to  all  the  states,  by  which 
Uquor,  when  the  subject  of  Interstate  com- 
mvTtx,  could  coma  under  the  power  of  a 
state  at  an  earlier  date  than  it  otherwise 
would  have  done.  Contemplating  the 
grounds  of  the  previous  rulbg  npholding  the 
oonstitutionality  of  the  Wilson  act,  and 
coming  to  preoisely  determine  the  meaning 
of  the  word  "arrival"  a*  used  in  that  aoi,  it 
was  siJd  in  the  Rhodes  Osm  (p.  ttO,  L.  ed. 
p.  lOH,  Si^  Cb  Rqp.  ^  «0)i 


"Interpreting  the  statute  by  the  light  of 
all  Its  provisions,  it  was  not  Intended  to 
and  did  not  canse  the  power  of  the  state  to 
attach  to  an  Interstate  commerce  shipment 
whilst  the  merehaudisB  was  in  transit  under 
such  shipment,  and  until  ita  arrival  at  the 
point  of  destination,  and  delivery  there  to 
the  consignee." 

And  as  a  result  of  this  ascertainment  of 
the  meaning  of  the  Wilson  act  It  was  held 
that,  as  the  act  of  moving  the  goods  preced- 
ed the  period  affixed  by  the  WIIboq  act  at 
which  the  state  power  could  attach,  the  con- 
viction was  erroneous. 

The  Rhodes  Case  involved,  of  necessity,  a 
constnictioii  of  the  import  of  the  Wilson 
act,  and  the  mere  fact  that  the  particular 
conduct  which  bappened  in  that  ease  to  be 
the  subject  of  complaint  occurred  prior  to 
the  delivery  did  not  operate  to  cause  the  af- 
firmative construction  which  was  given  to 
the  Wilson  act,  and  which  it  was  necessary 
to  give,  to  be  obtlm-,  and  therefore  subject  to 
be  dlsr^arded.  And  a  easa  decided  by  this 
court  on  the  same  day  as  the  Rhodes  Caas 
leaves  no  room  for  controv«my  concerning 
the  affirmative  construction  given  to  the 
Wilson  act  In  the  Rhodes  (^se.  The  case 
referred  to  ia  Vance  v,  W.  A.  Tandereook 
Co.  170  U.  8.  43S,  42  L.  ed.  1100,  18  Sup.  CL 
Rep.  674.  The  court  said  (pl  <SI,  L.  ad.  pb 
1106,  Sup.  Ct.  Rep.  p.  670) : 

"The  Interstate  commerce  clause  of  the 
Constitution  guarantees  the  right  to  ship 
merchandise  from  one  state  into  another, 
and  protects  It  until  the  termination  of  tha 
shipment  by  delivery  at  the  place  of  eon- 
signment,  and  this  right  Is  wholly  nnaffect-^ 
ed  by  the  act  of  Congress  which  ajlows  itateg 

~  ority  to  attach  to  the  original  package* 
before  sale,  but  only  after  delivery.  Soott 
v.  Donald,  16g  U.  B.  68,  107,  41  L.  ed.  632, 
648,  17  Sup.  Ct.  Re^  26fi,  EOS,  and  Rhodes  v. 
Iowa,  supra.  It  follows  that  under  the 
Constitution  of  the  United  States  every 
resident  of  South  Carolina  is  free  to  reeelvs 
for  his  own  use  liquor  from  other  states,  and 
that  the  inhibitions  of  a  state  statute  do  not 
operate  to  prevent  liquors  from  other  state* 
from  being  shipped  Into  such  state,  on  the 
order  of  a  resident,  for  his  use." 

And  in  subsequent  cases  the  construction 
adopted  In  the  previous  cases  of  the  word 
"arrival"  as  employed  In  the  Wilson  aot  haa 
been  reaffirmed  and  applied.  Thus,  In 
American  Exp.  Co.  v.  Iowa,  196  U.  S.  133,  49 
L.  ed.  417,  2B  Sup.  Ct.  Rep.  182,  In  revleiring 
the  Rhodea  Case,  the  meaning  of  the  Wllsoit 
act  was  again  reiterated,  the  court  sayfaif 
{p.  142,  L.  ed^  p.  4£1,  Sup.  Ct  Rep.  p.  184)  t 

The  contenUon  was  that,  as  by  the  Wil- 
son act  the  power  of  ths  state  operated 
upon  the  property  the  moment  It  paw  fid 
the  state  boundary  Una,  thsrafore  the  stat* 
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of  Iowa  htti  the  ri^ht  to  forbtd  the  trani- 
portation  of  the  merehuidlM  vitbis  the 
•tate,  and  to  punish  those  surying  it  there- 
in. This  waa  not  nstaJned.  The  wrart 
declined  to  sxpreaa  an  opinion  ai  to  the  an- 
thorlty  of  Congreas,  under  Its  power  to  regu- 
late oommerce,  to  delegate  to  the  states  the 
right  to  forbid  tha  traniportation  of 
■nerehandisa  from  one  state  to  another.  It 
was,  howerer,  decided  that  the  Wilaon  act 
manifested  no  attempt  on  the  part  of  Con- 
gress  to  exert  sncb  power,  but  was  only  a 
regulation  of  commerce,  since  it  merely  pro- 
vided. In  the  case  of  intoxicating  liquors, 
that  such  merchandise,  when  transported 
from  one  state  to  another,  should  lose  its 
cliaraeter  as  Interstata  commerce  upon  com- 
pletion of  dellTcry  under  the  contract  of 
interstste  shipment,  and  before  sale  in  the 
wiginal  packagea." 

Again,  in  Foppiano  v.  Speed,  199  U.  S, 
601,  50  L.  ed.  288,  26  Snp.  Ct.  Rep.  13S,  re- 
farring  to  the  Wilson  act  and  its  prerlous 
conBtmction,  It  waa  declared  (p.  617,  L.  ed. 
p.  291,  Snp.  Ct.  Rap.  140). 

"Tilts  act  was  held  to  be  constitutional  In 
t-tbe  case  of  Re  Rahrer,  tupra,  and  that  by 
•  virtue  of  laid  act  state'atatntei  might  oper- 
ate upon  the  original  packogBB  of  intoxicating 
liqaoTS  before  sale  In  the  state.  Rhodes  t. 
Iowa  and  Vance  t.  W.  A.  Vandercoolc  Co. 
titpra,  held  that  the  state  statute  must  per- 
ndt  the  delivery  of  the  liquors  to  the  party 
to  whom  they  were  consigned  within  the 
state,  bnt  that,  after  inch  dellTery,  the 
state  had  power  to  prevent  the  sale  of  the 
Hqnors,  even  In  the  original  package." 

Aa  the  general  principle  Is  that  goods 
mortng  in  interstate  commerce  cease  to  be 
snch  commerce  only  after  delivery  and  sale 
in  the  original  package,  and  as  the  settled 
rule  Is  that  the  Wilson  law  was  not  an 
abdication  of  the  power  of  Congress  to  ref- 
late interstate  commerce,  since  that  law 
sfinply  affects  an  Incident  of  snch  eomn 
by  allowing  the  state  power  to  attach  after 
delivery,  and  before  sals,  we  are  not  con- 
earned  with  whether,  onder  the  law  of  any 
particular  state,  the  liability  of  a  railroad 
company  as  carrier  cesses  and  becomes  that 
of  a  warehouseman  on  the  goods  reaching 
titeir  ultimate  destination,  before  notice  and 
before  the  expiration  of  a  reasonable  time 
for  the  conBigTiee  to  receive  the  goods  from 
the  carrier.  For,  wtiatever  may  be  the 
divergent  legal  rules  in  the  several  states 
concerning  the  precise  time  when  the  Ila- 
biUty  of  a  carrier,  as  such,  In  respect  to  the 
carriage  of  goods,  ends,  they  cannot  affect 
the  general  principle  as  to  when  an  Inter- 
state shipment  ceases  to  be  under  the  pro- 
tection of  the  commerce  clause  of  the  Constl- 
ttitton,  and  thereby  comes  under  tlia  oontrol 
of  tho  itate  antlKirltT. 


course,  we  are  not  called  upon  In  this 
and  do  not  decide,  if  goods  of  the 
character  referred  to  in  the  Wilson  act, 
moving  in  interstate  commerce,  arrive  at  the 
point  of  destination,  and,  after  notice  and 
full  opportunity  to  receive  them,  are  de- 
signedly left  In  the  hands  of  the  carrier  for 
an  unreasonable  time,  that  such  conduct  ob 
the  part  of  the  consignee  might  not  Justify, 
if  affirmatively  allied  and  proven,  the  hold- 
ing that  goods  so  dealt  with  have  come 
under  the  operation  of  the  Wilson  act,  be*^ 
cause  constructively  delivered.  We  say  wet 
■re  not  called  upon  to  consider  this  question,* 
for  the  reason  that  no  facts  are  shown  by 
the  record  justifying  passing  on  such  a 
proportion.  And  aa  In  this  case  we  deal 
only  with  the  power  of  the  state  to  enforce 
Its  police  regulations  against  goods  of  the 
character  of  those  enumerated  in  the  Wilson 
act,  the  subject  of  interstate  commerce,  be- 
fore delivery,  we  most  not  be  understood  a* 
in  any  way  limiting  or  restricting  the  ruling 
made  In  Vance  v,  W.  A,  Vandercook  Co., 
Jttpro,  upholding  the  right  of  a  citicen  of  on* 
state  to  bring  from  another  state  into  the 
state  of  his  residence,  and  keep  therein,  for 
his  personal  use,  the  merchandise  referred  to 
in  the  Wilson  act.  In  other  words,  as  in  the 
case  at  bar,  delivery  had  not  taken  place 
when  the  seizures  were  made,  and  the  con- 
trol of  the  state  over  the  goods  had  not  at- 
tached, we  are  not  called  upon  to  consider 
whether,  if  the  power  of  the  state  had  at- 
tached by  delivery,  the  state  might  not  have 
levied  upon  the  goods  on  the  charge  that 
they  hod  not  been  bona  llde  brought  into  the 
state,  and  were  not  held  by  the  consigneM 
for  their  personal  use,  and,  therefore,  wer* 
not  within  the  ruling  in  Vance  v.  W.  A. 
Vandereook  Co.,  rapro. 

The  conclusion  that  the  court  below  erred 
in  declining  to  folbw  the  prior  rulings  of 
thia  court  construing  tha  Wilson  act  dispoaea 
of  the  entire  controversy  arising  on  tha 
record  before  na,  for  the  following  reasons: 
In  its  answer  filed  in  the  trial  court  the  rail- 
road company  substantially  defended  alone 
upon  the  ground  that  the  seizure  waa  right- 
ful. And  the  supreme  court  of  Georgia 
treated  the  liability  of  the  defendant  aa 
depending  solely  upon  the  validity  of  the 
seizure.    The  court  said: 

Tf  [the  goods]  .  .  .  were  still  In  the 
course  of  interstate  transportation,  the 
seizure  by  the  constable  was  not  even  prima 
facie  legal,  for  the  very  law  under  which  tha 
seizure  was  made  had,  prior  to  such  seizure, 
been  declared  by  the  Supreme  Court  of  tha 
United  States  to  be  unconstitutional  In  so 
far  as  it  interfered  with  interstate  oom- 
merce. Scott  V.  Donald,  186  U.  S.  58,  il  I* 
•d.  632,  IT  Sup.  CL  Rep.  2B5.  It  thereforaS 
followa  that  if  the  shipment  had  Bot'basa* 
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oompTcted  at  tbe  time  the  goods  were  seized, ' 
tlie  nulroad  eomptui^  would  hare  no  right  to ' 
defend  on  the  ground  th&t  it  submitted  to 
the  superior  suthorltj,  gruiting  that  such 
■  defense,  if  establiahed,  would  relieve  it 
from  liability."    [118  Ga.  618,  45  S.  E.  493.] 

Moreorer,  in  this  court,  counsel,  fn  their 
brief  on  behalf  of  the  defendant  In  error, 
relj  excluEivelf  upon  the  correctness  of  the 
eonstruction  given  to  the  Wilaon  act  by  the 
court  below,  and  do  cot  urge.  In  the  event 
■uch  construction  be  not  sustained,  tliat  It 
was  exempt  for  any  reason  whatever  from 
liability. 

The  judgment  of  the  Supreme  Court  of 
Georgia  is  reversed,  and  the  ease  is  remand- 
ed to  that  court  for  further  proceedings  not 
Inconsistent  with  this  opinion. 

Reversed. 

COS  U.  S.  256) 

ATLANTIC     COAST     LINE     RAILROAD 
COMPANY,  Plff.  in  Err. 

STATE  OF  FLORIDA  upon  the  Relation  at 
W.  H.  ELLIS,  as  Attorney  Oeneral  of  Said 
State,  and  J.  M.  Rarrs,  as  Special  Counsel 
for  JefteisoB  R.  Browne  et  aL,  Railroad 
Commisuoners  of  Said  Stata. 

Kvidence  —  sufficiency  —  reasonableness  of 
■tate  recnlBtion  of  railroad  rates. 

The  evidence  is  insufficient  to  justify 
«  refusal  to  enforce  an  order  of  a  state  rail- 
road commission  fixing  local  rates  for  earry- 


of  the  laws  clauses  of  the  14tb  Amendment 
to  the  Federal  Constitution,  where  there  le 
BO  evidence  from  which  a  reasonable  de- 
duction can  be  made  as  to  the  cost  of  trans- 
portation, the  amount  of  phosphates  truis- 
Erted,  or  the  effeot  whiidi  the  rate  estab- 
hed  by  the  commiesion  will  have  upon 
the  income  of  the  carrier. 


[No.».] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  nview  a  judgment 
awarding  a  peremptory  writ  of  mandantue 
to  enforce  an  order  of  the  state  railroad 
eommission,  fixing  the  local  rates  for  carry- 
ing phosphates.    Affirmed. 

See  same  case  below,  48  Fla.  146,  37  So. 
657. 

Statement  by  Mr.  Justice  Brewer; 

Od  December  17,  1903,  the  railroad  eom- 
Bilseion  of  the  state  of  Florida,  aft«r  notice 
and  a  hearing,  made  an  order: 

'That  the  rate  to  be  charged  bj  all  the 
■mllraads  and  commoa  eairiers  ddng  bnai- 


ness  whoUy  or  {n  part  within  the  state  of 
Florida,  for  the  transportation  of  phosphate 
from  points  fn  the  state  to  points  wittdu  tha 
state,  shall  not  exceed  1  cent  per  ton  ptf 

"Provided,  however,  that  where  the  ntm 
of  1  cent  per  too  per  mile  will  raise  any 
rate  now  in  operation,  that  said  rate  of  I 
cent  per  ton  per  mib  sbaU  not  be  tfecUv*^ 
but  the  rate  as  now  charged  by  the  re- 
read companies  Is  hereby  adopted  by  the 
railroad  commissioners  as  their  rate  between 
such  points. 

"It  is  thersfore  ordered,  that  where  a  ship- 
ment of  phosphate  ahall  pass  over  two  or 
more  railroads  In  reaching  its  destination 
within  the  state  of  Florida,  the  initial  lio* 
may  charge  l'^  cents  per  ton  per  mile  for 
the  first  ten  miles  which  said  phoaphat* 
shall  be  hauled."  ^ 

The  railroad  company,  plaintiff  In  emr,^ 
which  was  a  party  to  tbt^poeeedinga  before* 
the  commission,  not  complying  with  ttil* 
order,  application  waa  made  on  March  7, 
1&04,  to  the  supreme  conrt  of  the  state  for 
a  writ  of  mandamus  to  compel  compliancy 
and  OD  October  19,  1904,  the  peremptory 
writ  was  ordered  by  that  court,  as  prayed 
for.  48  Fla.  146,  S7  So.  OST.  Thereupon  tha 
railroad  company  sued  out  this  writ  of  «^ 
ror. 

No  special  finding*  of  fact  were  made  by 
the  supreme  eonit,  but  In  its  opinion  it 
said: 

"Iliere  is  a  total  laok  of  poaltli*  proof 
that  the  oommission  rate  ia  materially  less 
than  that  now  charged.  The  company 
proves  merely  that  Its  books  do  not  show 
that  any  ioeal  phosphate  ha«  been  carried 
by  it,  but  does  not  show  what  rate  it 
charge!  on  the  interstate  shipments  of  pbos* 
pliat^  There  is  some  showing  of  the  ex* 
penaiveness  of  handling  phosphate  for  for- 
eign shipment,  much  of  which  would  not 
enter  into  the  local  or  intrastate  business, 
should  such  be  carried,  but  nothing  is  shown 
from  which  this  court  cao  say  that  the  rate 
fixed  by  the  commission  is  unreasonable. 
The  evidence  ofTeied  might  tend  to  show 
that  the  rate  is  unnecessary  or  that  it  ia 
speculative,  but  such  questions  tha  court  is 
not  called  upon  to  decide. 

"Talcing  the  flguies  from  the  brief  filed 
by  the  respondent,  we  find  that  the  local 
business  alone  produces  a  net  earning  of  at 
least  3  per  cent  on  the  total  value  of  ths 
road  in  Florida,  charging  against  such  in- 
come the  whole  of  the  taxes.  While  a  state 
is  not  permitted  to  offset  local  business 
against  interstate  business,  and  to  justify 
low  local  rates  by  reason  of  the  profitabU- 
ness  of  the  latter,  yet  the  interstate  and  fo^ 
<  eign  bnainesa  may  and  dionld  be  eoastdwad 
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in  determining  thi  proportion  of  the  value 
of  the  property  of  the  eompany  asaignahle 
to  local  bnsiDeBS.    There  is  no  proper  show- 
ing of  the  interstate  and  foreign  busineu, 
M  that  we  maj'  detennine  on  what  fraction 
of  the  whole  value  of  the  property  in  Flor- 
ida the  company  might  be  entitled  to  earn 
an  incMne  from  local  bneineMj  there  it, 
^  howeTer,  a  showing  that  the  interstate  and 
<o  foreign  business  is  large  and,  on  a  proper 
•  ehowing  and  a  proper 'proportioning  of  tin 
service  between  domestic  and  foreign  busi- 
ness, this  percentage  of  net  income  would 
b«  largely  increased. 

*^nder  the  burden  of  proof  east  by  On 
lav  upon  the  respondent,  we  find  that  the 
rate  in  question  ii  not  unreasonable." 

Ur.  John  B.  Haitildge  for  pliUntiS  In  er- 


Passing  all  matters  of  a  local  nature,  in 
respect  to  which  the  decision  of  the  state 
court  is  final,  the  Federal  question  is  wheth- 
er the  order  of  the  railroad  commission, 
■nttained  by  the  supreme  court  of  the  statr;, 
deprived  the  company  of  its  property  with- 
out due  process  of  law,  or  denied  to  It  tlie 
equal  protection  of  the  law.  The  testimony 
token  before  the  commiuioa  was  not  pre- 
•erved,  but,  by  the  law  of  the  state,  the 
rates  established  by  euch  conuniuion  are 
to  be  taken  in  all  courts  as  prima  facie 
Jnst  and  reasonable.  Florida  Laws  1B99, 
chap.  4700,  S  9,  PF-  76,  82.  Wa  start,  there- 
fore, with  the  presumption  Jn  favor  of  the 

The  testimony  on  the  hearing  of  the  ap- 
plication in  the  supreme  ooort  is,  however, 
in  the  record.  That  court,  in  the  exercise 
of  its  original  jurisdiction  of  mandamus 
ecases.  det-srmines  questions  of  fact  as  well 
I  OB  of  law.  SUte  ex  rel.  Cotumbia  County 
•  V.  Suwannee  County,  21  Fla.  1,  "While  It 
did  not  make  any  distinct  findings  of  fact, 
yet  its  deductions  from  the  testimony  are 
clearly  indicated  by  the  quotations  from 
its  opinion.  If  it  be  said  that,  in  the  ab- 
sence of  special  finding*  of  fact,  it  is  the 
duty  of  this  court  to  examine  the  testimony 
upon  which  the  judgment  was  entered,  it 
is  very  clear  that  there  was  no  sufficient 
evidence  preaenttd  to  that  court  to  justify 
a  refusal  to  enforce  the  order  of  the  rail- 
road commission. 

And  here  we  face  this  situation:  The  or- 
der of  the  commission  was  not  operative 
upon  all  local  rates,  but  only  firjd  the  rate 
on    a    single    article;    to    wit,    phosphate. 


There  Is  no  evidence  of  the  amount  of  phos- 
phates carried  locally;  neither  is  it  shown 
how  much  a  change  in  the  T«te  of  carrying 
them  will  affect  the  Income,  nor  how  much 
tin  rate  fixed  by  the  railroads  for  carrying 
phosphate  has  been  changed  by  the  order  of 
the  commission.  There  is  testimony  tend- 
ing to  show  the  gross  income  from  all  local 
fr^ht*  and  the  value  of  the  railroad  prop- 
erty, and  also  certain  difflenltles  In  the 
way  of  transporting  phosphates,  owing  to 
the  lack  of  facilities  at  the  terminals.  But 
there  is  nothing  from  which  we  can  deter- 
mine the  cost  of  such  transportation.  Wa 
are  aware  of  the  difficulty  which  attends 
proof  of  the  cost  of  transporting  a  single 
article,  and,  in  order  to  determine  the  rea- 
sonableneas  of  a  rate  prescribed.  It  may 
sometimes  be  necessary  to  accept  as  a  basis 
ths  average  rate  of  all  tronaportatloa  per 
ton  per  mile.  W-s  shall  not  attempt  to  In- 
dicate to  what  extent  or  In  what  eaaea  the 
inquiry  mnat  be  special  and  limited.  It  is 
enough  for  the  present  to  hold  that  there 
is  in  the  record  nothing  from  which  a  rea- 
sonable deduction  can  bs  made  aa  to  the 
cost  of  transportation,  the  amoont  of  phoa- 
phatea  transported,  or  the  effect  which  the 
rate  established  by  the  commission  will  have 
upon  the  income.  Under  these  circumstan- 
ces it  is  impoealble  to  hold  that  ttrare  was 
error  in  the  conclusions  reached  by  the  Sn- 
preme  Court  of  the  State  of  Florida,  aad 
its  judgment  Is  afBimed. 


.  _  i  upon  t 

.  _a.  ELUS,  aa  Attorney  General  of 
Said  Btete,  et  aL 

Constitotlonal    law— doe  ptoceu  of  Inr— 
state  regolatloa  of  tailiiMd  ntea. 

1.  State  regulation  of  local  freight  imtee 
for  shipments  to  and  from  the  FlorTda  West 
Shore  Bailway  and  over  the  Seaboard  Air 
Line  Railway  does  not  deprive  the  latter 
road  of  Its  property  without  due  process  of 
law,  even  If  Its  total  receipts  from  local 
freight  rates  are  insufficient  to  meet  what 
con  properly  be  cast  as  a  burden  upon  that 
business,  where,  so  far  as  appears,  such  reg- 
ulation may  have  no  other  effect  than  to 
make  the  rates  on  the  Florida  West  Shore 
Railway  the  same  as  those  obtaining  gen- 
erally In  the  state. 

Constltntlonal  law — doe  process  of  law — 
state  reKulatlon  of  railrosd  rates. 

2.  Carriers  may  be  forbidden  by  the 
state  railroad  commission  to  make  their  lo- 
cal freight  rate  for  phosphatea  more  than 
1  eeat  per  ton  per  mile  withont  denying  due 
process  of  law  to  a  railway  company  wboae 
transportation    of    phosp^tea    constitutes 
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kbont  one  dxth  of  Its  local  frelglit  bosl- 
nera,  wbere  the  raU  «o  duthoTtzedli  hmutIt 
Z  milli  per  ton  Urger  than  that  eompuiT^i 
ftnmge  uteai  freight  nte. 

[Nos.  10,  11.] 

Ai^ocd  Mkrek  2,  6,  190S.    Decided  Decem- 
ber 8,  1906. 

IN  ERROR  to  the  Snprenn  Oonrt  of  the 
8Ut«  of  Florid*  to  nrlew  two  jndg- 
mentB  ftwarding  peremptory  wiita  of  man- 
damtu  to  enforce  orders  of  the  itate  nil- 
load  eommiuion  which  reipeotlTely  pr«- 
■oribe  the  local  freight  ratee  for  a  >p»eified 
road  and  fix  a  local  freight  rate  tor  phoe- 
phataa.    Affirmed. 

See  same  oaae  bolow.  No.  10,  49  Pla.  US, 
152,  37  So.  Sli,  06Si  No.  U,  48  Fla.  160,  » 


Statement  ij  Mr.  Jn>tloa  Bnwer: 
Tbeae  eaaea  reaemble  the  one  immediate- 
Ijr  pncedlng,  in  thiv:  that  rvriew  fa  aoogbt 
U  each  of  an  award  of  a  perampttHy  writ 
of  Aiandamns  bj  the  supreme  court  of  Flor- 
ida to  compel  compliance  with  an  order  of 
the  atata  railroad  commlHion,  In  the  first, 
the  court  sustained  an  order  of  the  mhd- 
mlssioD,  made  Jnne  ZB,  IMS,  and  to  go 
Into  effect  Jnly  1,  1S03;  preaeriUng  rates  on 
the  Florida  West  Shore  Railway,  charged 
t«  be  under  the  control  and  management  of 
the  plainUfr  !n  error  (4B  Fla.  I29-19E,  37 
So.  314,  H7,  6fiB),  the  order  being  In  these 
words:  It  i*  hereby  ordered  and  adjudged 
by  the  railroad  commlsilon  of  the  state  of 
Florida  that  the  following  schedule  of 
S  freight  tariffs  shall  be  allowed  and  adopted 
?  for  freight  shipments  over  tlw*Seaboard  Air 
line  Railway,  to  apply  only  to  shliMnents 
from  or  deatined  to  pointi  on  the  Florida 
Wett  Shore  Kallway,  and  from  points  on  the 
Florida  West  Shan  Railway  to  points  on 
the  Florida  West  Shore  Bailway,  and  the 
same  shall  be  put  Into  operation  and  be  ef- 
fective on  the  1st  day  of  July,  a.  d.  1003," 
and  followed  by  the  schedule;  and  in  the 
second.  It  enforced  the  order  of  the  commis- 
sion in  respect  to  phosphates  (which  was 
noticed  by  ua  In  the  oplniou  in  the  preced- 
ing case).    48  Fla.  150,  37  Bo.  668. 

The  proceedings  before  the  commission 
are  not  dlaclosed,  nor  ia  there  anything  to 
■how  upon  what  the  orders  were  based. 
There  was  notice  and  a  hearing.  And  In  the 
pleadings  in  the  first  case  appear  the  con- 
tracta  between  the  plaintiff  in  error  and  the 
Florida  West  Shore  Railway. 

In  Uie  supreme  court  the  relator  presented 
no  t^tinuaiy,  reljring  upon  the  statutory 
presumption  which  attends  an  order  of  tlte 
eMumission.     The  defendant  Introduoed  the 


report  which  It  had  made  to  the  railroad 
commission  for  the  year  ending  June  30, 
1904,  and  the  report  of  the  railroad  commii- 
skin  to  the  governor  of  the  state  for  the 
year  ending  March  1,  1904,  and  upon  these 
two  reports  tin  cases  were  con^dered  by  the 
(upreme  conrL 

Ifeasrs.    Hilary   A.    Hetbert,    George    P. 
Kaney,  and  Benjamin  Uicon  for  plaintiff  In 


*  Ur.  Justice  Brewer  delivered  the  opinion* 
of  the  conrt: 

There  are  no  special  findings  of  facts  In 
these  cases,  and  only  from  an  examination 
of  the  opinions  filed  by  the  supreme  court 
can  we  ascertain  what  its  ooncluaions  were 
or  upon  what  its  judgments  were  baaed. 
It  may  well  be  doubted  whether  a  railroad 
company  can  rely,  as  evidence  in  Its  own 
behalf,  upon  a  report  made  and  filed  by  It, 
and  while  a  report  of  the  railroad  commls- 
aion  to  the  governor  may  nndoubtedly  be 
need  against  it  in  an  application  made  at 
its  instance  to  secure  compliance  with  one 
of  its  orders,  yet  there  is  little  in  Ita  re- 
port which  throws  light  upon  the  questions 

Referring  to  the  Sivt  case.  In  which  is 
presented  the  reaBonableirMS  of  an  order 
made  by  the  commitsion  respecting  local 
ratee  for  buaineas  on,  to,  or  from  the  Flor- 
ida West  Shore  Railway,  we  find  it  stated 
in  the  brief  of  the  plaintiff  in  error  that  the 
railroad  commiaaion  on  December  22.  IS03, 
made  an  order,  to  go  into  effect  July  1, 
1004,  reducing  local  freight  rat«8  generally; 
that  from  this  order  no  appeal  waa  taken; 
that  in  November,  1903,  an  ordv  waa  mad* 
reducing  by  10  per  cent  rates  on  certain 
freights  going  over  two  or  more  roads,  ands 
that  from  such  order  no  appeal  wa«  taken.^ 
These  are  Ae'ordeis  referred  to  in  the  re-* 
port  of  the  commission  to  the  governor.  But 
the  order  in  Mmtroversy  was  made  on  Jane 
26, 1903,  to  go  Into  effect  July  I,  1903,  and  la 
applicable  solely  to  the  Florida  West  Shore 
road.  Now,  whether  this  order  of  June  2S, 
1903,  was  simply  operative  to  make  the 
rates  on  the  Florida  West  Shore  road  the 
same  as  those  then  obt^ning  generally  in 
the  state,  or  whether  it  made  them  higher 
or  lower  than  such  ratee,  does  not  appear. 
For  some  reason,  not  disclMed,  the  order 
touched  only  the  local  freight  rates  to  and 
from  the  Florida  West  Shore  Railway  and 
over  the  Seaboard  Air  Line  Railway.  Even 
if  the  total  receipts  by  the  latter  company 
from  local  freight  rates  were  insuffldent  to 
meet  what  could  properly  be  caat  a*  a  bni^ 
den  npon  that  business,  snoh  insufildeaej 
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wenld  not  Jnatifj  It  In  an  inequality  of 
ntes  betireeti  different  parts  of  the  state. 
In  one  p&rt  too  bigb  and  in  the  other  too  low. 
Th*  state  might  properly  insiat  that  there 
■hould  be  equality  In  the  rates, — the  condi- 
tions being  the  same, — and,  if  nothinf*  mort 
wai  accomplished  by  tbe  order  of  the  com- 
miasion  than  to  eBtabllah  such  equality,  we 
cumot  bold  that  the  Judgment  of  tbe  bd- 
preme  ooort  waa  erroneoua. 

With  reference  to  the  aecond  of  these 
easea,  the  order  made  by  the  railroad  < 
miuion  ia  said  by  the  plaintiff  in  em 
be  an  "irregnlar,  unjust,  and  unreliable 
loetbod  of  rate  flxing;"  and  thia  upon  the 
theory  that  the  order  makes  the  rate  per 
mile  the  same  for  any  distance,  whether 
one  mile  or  a  bnndred  miles.  It  appears 
that  16.43  per  cent  of  aU  the  local  freight 
business  of  tho  company  in  Florida  comes 
from  the  carrying  of  phosphate*,  and  refer- 
wce  is  made  to  several  cases  in  which  the 
courts  have  noticed  the  fact  that  the  cost 
of  moving  local  freight  is  greater  than  that 
of  moving  throngb  freight,  and  the  reasons 
(or  the  difference.  But  evidently  counsel 
Bisinterpret  the  order  of  the  railroad  com- 
misaioiL  It  does  not  Bx  the  rate  at  1  cent 
per  ton  per  mile.  It  simply  provides  that 
it  shall  not  exceed  1  cent  per  ton  per  mile^ — 
^^VKTibea  a  maximum  whldi  may  be  re- 
d  dnced  by  tbe  railway  company,  and,  If  dis- 
•  tanc*  •demands  a  nduction,  the  company 
nay  and  doubtless  will  make  it.  In  addition 
U  must  be  borne  in  mind  that  It  is  to  be 
prenuned  that  the  railroad  commisriott  act- 
ad  with  foil  knowledge  of  the  situation; 
tbat  phosphates  were  in  Plorida  possibly 
earned  a  long  distance,  tbe  place  of  mining 
b«ng  far  from  tbe  place  of  actual  use  or 
preparation  for  use.  Further,  when  we  turn 
t«  the  report  of  the  railroad  company 
(whleb,  of  course.  Is  evidence  against  it), 
we  Had  that  the  company's  average  freight 
receipt  per  ton  per  mile  In  the  stat«  of 
riorlda  was  V/,m  mills;  so  tliat  the  rate 
antborised  for  phosphates  was  nearly  2  mills 
per  ton  larger  than  such  average.  Under 
tliese  drcnmstancea  it  is  Impossible  to  say 
that  there  was  error  in  the  cooclnslons  of 
the  Supreme  Court  of  the  states  and  Its 
Judgments  are  affirmed. 


JASPEB  a  mCBOLa,  Sheda. 

ExtnditJon-^ngitlTes  from  justice. 

1.  Independuit  proof,  apart  from  the 
requisition  papers,  tnat  the  accused  was  a, 
fonUve  from  JusUce,  need  not  be  demand- 
•dof  tlw  gorantor  of  tbe  surrendering  stste 
More  Isanbig  bia  warrant  of  arrest  in  sk- 
trodltion  proceedings.*  ^^^ 


Extradition— rlgbt  to  hearing  before  depo^ 

tatloa 
2.  Arranging  and  carrying  out  tbe  «r- 
reet  and  deportation  of  tbe  accused  so  as  to 
leave  him  bo  opportunity  to  prove  befon 
tl>e  governor  of  the  surrendering  state  that 
he  waa  not  a  fugitive  from  Justice,  or  to  ap- 
peal to  some  court  of  that  state  to  prevent 
bis  illegal  deportation,  does  not  violkte  the 
provisions  of  U.  8.  Const  art  4,  5  B,  or  U. 
S.  Rev.  Stat.  §  5278,  U.  S.  Oomp.  Stat.  190!, 
p.  8697,  relating  to  extradition  proceedings. 
Habeas   coipus— In   Federal   coutts— review 

of  extradition  proceedings. 
8.  A  person  beld  In  actual  onstody  by  a 
state  for  trial  in  one  of  its  courts  nnider  an 
indictment  for  a  crime  against  its  laws  will 
not  be  released  on  habeas  corpus  by  a  Fed- 
eral drcoit  court  because  tlw  methods  by 
which  his  personal  presence  in  the  stats 
was  secured  may  have  violated  tlie  provi- 
sions of  U-  S.  Const  art  4,  I  Z,  or  U.  & 
Bev.  Btat  i  0378,  relating  to  extrodlUon 
proceedings.t 


Af PBAL  from  the  Orcolt  Court  of  thi 
United  States  for  the  District  of  Idaba 
to  rsvlew  a  Judgment  refusing  to  dischargfli 
OB  habeas  corpus,  a  petaon  iield  in  evstody 
to  await  a  trial  for  murdar,  beosMsa  at  tb* 
methods  by  whleb  his  penonol  presenc*  !■ 
tbe  state  was  secured.    Affirmed. 

The  facts  are  etat«d  in  ths  opinion. 

Ibssra.  Edmund  F.  Richardson.  Claranc# 
&  DaiTow,  and  John  H.  Unrphf  for  appol- 
laat 

UessriL  Janes  H.  Hawl^y  and  W.  8. 
Borah  for  appaUeek 

Ifir.  Jnstios  Hariu  delivered  the  o^bIobh 
of  the  oourtt  S 

■This  is  an  appeal  from  a  judgment  of  the* 
circuit  court  of  the  United  States  for  tba 
district  of  Idaho,  refnung,  upon  habeas  cor- 
pus, to  disobarga  tbe  appellant,  who  alleged 
that  ho  was  beld  in  custody  by  tbe  sheriff 
of  Oanyon  county.  In  that  state,  in  viola* 
tion  of  tba  Constitution  and  taws  of  the 
United  Statea. 

It  appears  that  on  the  12th  day  of  Febru- 
ary, 1906,  a  erimiual  complaint  verifled  by 
tbe  oath  of  the  prosecuting  attorney  of  tbat 
county  and  cha^ng  Pettibone  with  having 
murdered  Frank  Steunanberg  at  Caldw^ 
Idaho,  on  the  30tb  day  of  December,  190fi, 
was  filed  in  the  office  of  the  probate  Judg& 
Thereupon,  a  warmnt  of  arrest  based  upon 
that  complaint  having  been  Issued,  applica- 
tion was  mads  to  the  governor  of  Idaho  for 
a  requisition  upon  Um  governor  of  Colorado 
(in  which  state  tba  Mooaad  was  allied  thca 
toba)  fsTtba  anart  «<  PatUbona,  and  bta 


VOL  n.  EitradlUan,  |  U 


■  la  point,  • 


L    Dl(. 


i,»,  Wltna  OoiFa^ill 


'■:CTb?Tgle 


lis 


2T  SUPREME  COURT  RBPORTEB. 


Oct.  1 


AtUverj  to  tlie  agent  of  Malio,  to  be 
TBTad  to  the  Iktt«r  rtati  and  there  dealt 
with  la  accordancs  with  law.  The  papers 
on  which  the  governor  of  Idaho  baaed  hia 
requiBftion  distinctly  charged  that  Pettibone 
was  tn  that  state  at  the  time  Steunenberg 
wa«  murdered  and  waa  a  fagltiTe  from  its 

A  reqalsitlon  bf  the  governor  of  Idaho 
waa  accordingly  Issued  and  was  duly  hon- 
ored by  the  governor  of  Colorado,  who  is- 
sued a  warrant  Mmmanding  the  arrest  of 
Pettibone  and  his  delivery  to  the  author- 
Ind  agent  of  Idaho,  to  be  eonveyad  to  the 
latter  state.    Pettibone  waa  arrnted  under 
that  warrant  and  carried  to  Idaho  by  it( 
^  agent,  and  was  there  delivered  by  order  of 
»the  prolnte  judge  Into  the  custody  of  the 
■  ward«a*of  the  st«.t«  penitentiary,  the  jail 
of  the  county  being  deemed  at  that  time  an 
nnflt  place. 

On  the  23d  day  of  February,  190S,  Petti- 
bone flUBd  out  a  writ  of  habeas  corpus  from 
tike  supreme  court  of  Idaho.  The  warden 
made  ■  return,  stating  the  dreumstaoces 
under  which  the  accused  came  into  his  cus- 
tody, and  also  that  the  charge  against  Petti- 
bone WSJ  then  under  investigation  I>y  the 
grand  Jury.  To  this  return  the  accused 
made  an  answer  embodying  the  Bsnie  mat* 
tera  as  were  alleged  in  the  application  for 
the  writ  of  habeas  oorpua,  and  charging.  In 
■ubatanee,  that  his  presence  in  Idaho  had 
been  procured  by  connivance,  conspiracy, 
and  fraud  on  the  part  of  the  eneutive  offl- 
cars  of  Idaho,  and  that  hii  detention  was 
in  violation  of  the  provisions  of  the  Gonsti- 
tution  of  the  United  States  and  of  the  act 
of  Congresa  relating  to  fugitives  from  jua- 
tioe. 

Subsequently,  March  7th,  190B,  the  grand 
jury  retumr^  an  indictment  against  Petti- 
bone, WilUam  D.  Haywood,  Gharles  H.  Moy- 
or,  and  John  L.  Bimpkina,  charging  them 
with  the  murder  of  Steunenberg  on  the  30th 
of  December,  1906,  at  Caldwell,  Idaho.  Hav- 
ing been  arrested  and  being  in  custody  und-ar 
that  Indictment,  the  o£Goer  holding  Petti- 
bone made  an  amended  return  stating  the 
fact  of  the  above  indictment,  and  that  he 
was  then  held  under  a  bench  warrant  based 


At  the  hearing  before  the  supreme  court 
of  the  state  the  offlcera  having  Pettibone  in 
custody  moved  to  strike  from  the  answer  of 
tl»  accused  all  allegations  relating  to  the 
manner  and  method  of  obtaining  his  pres- 
ence within  the  state.  That  motion  was 
sustained  March  12th,  1B03,  and  the  prisoner 
was  remanded  to  await  his  trial  under  the 
above  indictment.  The  aupreme  court  of 
Idaho  held  tin  action  of  the  governor  of 
Colorado  to  be  at  least  quasi  Judicial  and, 
in  tlhet,  a  determination  that  Pettibone 


was  charged  wKh  the  commission  of  a  erlm* 
in  the  former  state  and  was  a  fugitive  from 
its  justice;  that,  after  the  prisoner  eann 
within  the  Jurisdiction  of  the  demanding 
state,  he  could  not  raise  in  its  courts  thea 
question  whether  he  was  or  had  been,  as  a^ 
matter  of  fact,  a  fugitive  from'the  juatici* 
of  that  state;  that  the  courts  of  Idaho  had 
no  jurisdiction  to  Inquire  into  the  acts  or 
motives  of  the  executive  of  the  state  deliver* 
Ing  the  prisoner;  that  "one  who  commita 
a  crime  against  the  laws  of  a  state,  whether 
conunitted  by  him  while  in  person  on  ita 
soil,  or  absent  in  a  fortign  jariadiotim,  and 
acting  tlwough  »om»  othor  agency  or  «iaM- 
um,  has  no  vested  right  of  asylum  In  a  sis- 
ter state,"  and  the  fact  "that  a  wrong  !■ 
committed  against  him  in  the  manner  or 
method  pursued  la  subjecting  his  person  ta 
the  jurisdiction  of  the  complaining  state,  and 
that  such  wrong  la  redressihle  either  in  the 
civil  or  criminal  courts,  can  constitute  no 
legal  or  Just  reason  why  be  himself  should 
not  answer  the  charge  against  him  when 
brought  before  the  proper  tribnnaL"  Ex 
parte  Moyer,  8S  Pa&  897;  Ez  parte  Petti- 
bone, 80  Pac.  902. 

From  the  judgment  of  the  supreme  court 
ef  Idaho  a  writ  of  error  was  prosecuted  to 
this  court.  That  case  U  No.  265  on  the 
docket  of  the  present  term,  but  the  record 
has  not  been  printed.  But  the  parties  agree 
that  tin  same  questions  are  presented  on 
this  appeal  as  arise  In  that  case,  and  as  this 
case  is  one  of  organcy  in  the  affaire  of  a 
state,  we  have  acceded  to  the  request  tbat 
they  may  be  argued  and  determinrad  on  thia 
appeal. 

On  the  15th  of  March,  ISOO,  after  the  final 
judgment  in  the  supreme  court  of  IdahO) 
Pettibone  made  application  to  the  drcnlt 
court  of  tAr*  United  States,  sitting  in  Idaho, 
for  a  writ  of  habeas  corpus,  alleging  that 
he  was  restrained  of  his  liberty  by  the  sher- 
iff of  Canyon  county.  In  violation  of  the 
Constitution  and  laws  of  the  United  States. 
As  was  done  in  the  supreme  court  of  Idaho, 
the  accused  set  out  numerous  facts  and  dr- 
cnmstanoea  which,  he  contended,  showed 
that  his  pervonal  presence  In  Idaho  was  se- 
cured by  fraud  and  oonnlTance  on  the  part 
of  the  executive  offloers  and  agents  of  both 
Idaho  and  Colorado,  in  violation  of  the  con- 
stitutional and  statutory  provisions  relat- 
ing to  fugitives  from  justice.  ConsequenUy, 
it  was  argued,  the  court  in  Idaho  did  notm 
acquire  jurisdiction  over  his  person.  The*, 
ofBcer  having  Pettibone  iil*custody  made* 
return  to  the  writ  that  be  then  held  the 
accused  under  tha  bendi  warrant  iasned 
against  him.  It  was  aUpalated  that  the 
application  for  the  writ  of  habesM  sorpos 

light  be  taken  as  hla  anawer  to  the  retnm. 
Subsequently!  on  motion,  that  answer  was 
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■tricken  out  bj  the  dRait  court  U  Im 
tsrial,     the    writ    of    h&besa    eoipm    WAa 
qiMubed,  and  PattiboiM  wka  remanded  to  the 
S  «<utod7  of  the  state. 

•  *Aa  Ui«  application  for  the  writ  of  hatwaa 
corpna  was,  by  ■tipula.tion  of  the  parties, 
taken  a«  the  answer  of  the  accused  to  the 
ntnni  of  the  officer  holding  him  in  cuatody , 
and  as  that  answer  was  stricken  out  by  the 
court  below  as  immaterial,  we  must,  on 
thia  appeal,  regard  as  true  all  the  facts  suffi- 
ciently alleged  In  the  application,  which,  in 
a  legal  sense,  bear  upon  the  question  wheth- 
er the  detention  of  the  accused  by  the  atate 
anthoritiM  wee  ta  vkUtion  of  the  Consti- 
totion  or  laws  of  the  United  States. 

niat  application  is  too  lengthy  to  I>e  in- 
•orporated  at  large  In  this  opinion.  It  ia 
■nffident  to  t«.y  that  its  allegations  present 
the  case  ot  a  conspiracy  between  the  gorem- 
•TB  of  Idaho  and  Colorado,  and  the  re- 
spective officers  and  agents  of  those  states, 
to  have  the  accused  taken  from  Colorado  to 
Idaho  under  such  einnunstances  and  in  such 
way  as  would  deprive  him,  whCe  in  Colo- 
rado, of  the  privilege  of  invoking  the  juris- 
«  diction  of  the  courts  there  for  bis  protection 
§  againat  wrongful  deportation  from  the  state, 
■  ~^t  being  allied  that  the  govemcc^  Idaho, 
the  prosecuting  attorney  of  Canyon  county, 
aad  tin  private  counsel  who  advised  them, 
well  knew  all  the  time  that  'lie  was  not  in 
the  state  of  Idaho  on  the  30th  day  of  De- 
cember, 1B05,  nor  at  any  time  near  that 
date."  The  application  also  alleged  that  the 
accused  "is  not  and  was  not  a  fugitive  from 
Justice;  that  be  was  not  present  in  the  state 
»t  Idaho  when  the  alleged  crime  was  alleged 
to  have  beeu  oommittad,  nor  for  months 
prior  thereto,  nor  thereafter,  until  brought 
into  the  state  as  aforesaid." 

In  the  forefront  of  this  can  is  the  tact 
that  the  appellant  is  held  in  actual  custody 
for  trial  under  an  indictment  in  one  of  the 
•onrts  of  Idaho  for  the  crime  of  murder, 
dkarged  to  have  been  eommitted  in  that 
state,  against  its  laws,  and  it  is  the  purpose 
of  the  state  to  try  the  question  of  his  guilt 
«■  innocence  of  that  charge. 

Undoubtedly,  the  circuit  oonit  had  ji 
diction  to  discharge  the  appellant  from  the 
•nstody  of  the  state  authorities  if  their 
arciss  of  jurisdictiMi  over  his  person  would 
be  in  violation  of  any  rights  securtd  to  him 
bj  the  Constitution  or  laws  of  the  United 
States.  But  that  court  had  a  discretion  as 
to  the  time  and  mode  in  which,  by  the  ex- 
srdse  of  such  power,  it  would,  by  its  proc- 
ess, obstruct  or  delay  a  criminal  prosecu- 
tion in  the  state  court.  The  duty  of  a 
Federal  oonit  to  interfere,  on  habeas 
pus,  for  the  protection  of  one  alleged  to  be 
restrained  of  his  liberty  in  violation  of  the 
OoBstitution  or  laws  of  the  United  States, 
C7  &  Or-*. 


must  often  be  controlled  by  the  special  cir- 
cumstances of  the  case;  and  unless  tu  some 
emergency  demanding  prompt  action,  the 
party  held  in  custody  by  a  state,  and  see- 
ing to  be  enlarged,  will  be  left  to  etaad  his 
trial  in  the  state  court,  which,  it  will  be  as- 
sumed, will  enforce — as  it  has  the  power  to 
do  equally  with  a  court  of  the  United  States 
(Bobb  V.  Connolly,  III  U.  B.  624,  037,  28  L. 
■«d.  642,  540,  4  Sup.  Ct.  Bep.  644)— any  right 
secured  by  the  supreme  law  of  the  land. 
"When  the  state  court,"  this  court  has  said, 
"shall  have  finally  acted  upon  the  case,  the 
circuit  court  has  still  a  discretion  whether,^ 
under  all  the  circumstances  than  existing  e 
the  accused,  if  convicted,  shall  be>put  to  his? 
writ  of  error  from  the  highest  court  of  the 
state,  or  whether  it  will  proceed,  by  writ  of 
habeas  corpus,  summarily  to  datermina 
whether  the  petitioner  is  restrained  of  hb 
liberty  in  violation  of  the  Constitution  of 
the  United  States."  Ez  parte  Royall,  117 
U.  S.  241,  211-203,  £0  L.  ed.  868,  871,  872, 
e  Sup.  Ct  Eep.  734.  To  the  same  effect  are 
numerous  cases  in  tliis  court,  among  which 
may  be  named  Ex  parte  Fonda,  117  U.  S. 
«16,  20  L.  od.  094,  e  Sup.  Ct  Bep.  848;  New 
York  T.  Eno,  165  U.  S.  80,  03,  39  L.  ed.  80, 
82,  IS  Sup.  Ct.  Eep.  30;  Cook  v.  Hart,  148 
U.  S.  183,  192,  3S  L.  ed.  934,  930,  13  Sup. 
Ct.  Rep.  40;  Uinneaota  v.  Brundage,  160 
U.  8.  499, 601,  46  L.  ed.  630,  040,  21  Sup.  Ot 
Rep.  466;  Reid  v.  Jones,  1ST  U.  S.  163,  4T 
h.  ed.  110,  S3  Sup.  Ct  Rep.  89;  Riggins  v. 
United  States,  109  U.  S.  647,  549,  60  L.  ed. 
303,  304,  26  Sup.  Ct  Bep.  147.  This  rula^ 
firmly  establisbsd  for  the  guidance  ot  the 
courts  of  the  United  States,  ie  applicable 
here,  although  it  appears  that  the  supreme 
court  of  Idaho  has  already  decided  some 
of  the  questions  now  raised.  But  the  ques- 
tion of  Pettibone's  guilt  of  the  crime  of 
having  murdered  Steunenberg  has  not,  how- 
ever, been  floally  determined,  and  cannot  be 
except  by  a  trial  under  the  laws  and  in  the 
courts  of  Idaho.  If  he  should  be  acquitted 
by  the  jury,  then  no  question  will  remain 
as  to  a  violation  ct  the  Constitution  and 
laws  ot  the  United  States  by  the  methods 
adopted  to  secure  his  personal  presence 
within  the  stabs  of  Idaho. 

The  appellant,  however,  contends  that  the 
principle  settled  In  Ex  parte  Royall  and 
other  like  cases  can  have  application  only 
where  the  state  has  legally  acquired  juris- 
diction over  the  person  of  the  accused,  and 
cannot  apply  when,  as  Is  alleged  to  be  the 
cose  here,  his  presence  in  Idaho  waa  obtained 
by  fraud  and  by  a  violation  of  rights  guar- 
anteed by  the  Constitution  and  laws  of  the 
United  States.  Under  such  circumstances, 
it  Is  contended,  no  jurisdiction  could  legally 
attach  for  the  purpose  of  trying  the  accused 
<  nndu  the  btdfctmeat  for  murdw. 
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In  mippoTt  of  thU  Tiew  we  hare  been  re- 
hrred  to  that  cUuu  of  the  CoiutitutkiD  of 
the  United  St&tea  providing  that  if  "a  per- 
son cbargad  in  any  atate  with  treaion,  fel- 
ony, or  other  crime,  who  shall  fl'M  from 
Justice  and  be  found  in  another  state,  ihall, 
on  demand  of  the  execotire  authority  of  the 
state  from  which  he  fled,  be  delivered  up, 
e  to  be  removed  to  the   state   haTing   juris- 

•  diction  of  the  crime."  Art.  4,  g  2;*  also,  to 
S  6278  of  the  Rerised  SUtutes  (U.  S.  Coiup. 
SUt  laoi,  p.  3597),  in  which  it  U  provided 
that  "whenever  the  executive  authority  of 
any  state  or  territory  demands  any  person 
as  s  fugitive  from  juitio^  of  the  executive 
authority  of  suy  state  or  tenitoiy  to  which 
such  person  has  fled,  and  produces  a  copy 
of  an  indictment  found  or  sn  affidavit  made 
before  a  magistrate  of  any  state  or  terri- 
tory, charging  the  person  demanded  with 
having  committed  treason,  felony,  or  oth^r 
crime,  certified  as  authentic  by  the  goremor 
or  chief  magistrate  of  the  state  or  terri- 
tory from  whence  the  peison  so  changed  has 
fled,  it  shall  b4  the  duty  of  the  executive 
authority  of  the  state  or  territory  to  whioh 
auch  person  has  fled  to  cause  him  to  be  ar- 
rasted  and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  exfcutive  au- 
thority making  such  demand,  or  to  the  agent 
of  such  authority  appointed  to  receive  the 
fugitive,  and  to  eanse  the  fugitive  to  be  de- 
livered to  such  agent  when  he  shall  appear. 
If  no  such  agent  appesrs  within  six  months 
from  the  time  of  the  arrest,  the  prisoner 
may  be  dischsrged.  All  costs  or  sxpenssa  In- 
oun«d  In  the  apprehending,  securing,  and 
transmitting  such  fugitive  to  the  state  or 
territory  making  such  demand  shall  be  pUd 
by  such  stst«  or  territory." 

Looking,  first,  at  what  was  alleged  to 
have  occurred  In  the  state  of  Colorado  touch- 
ing the  arrest  of  the  petitioner  and  his  de- 
portation from  that  state,  we  do  not  per- 
esive  that  anything  done  there,  however 
hastily  or  Inconsiderately  done,  can  be  ad- 
Judged  to  be  in  violation  of  the  Constitution 
or  hiws  of  the  United  SUtes.  Wi  pass  by, 
both  as  immaterial  and  Inai^ropriste,  any 
eonsideiatlon  of  the  motives  that  induced 
the  action  of  the  governor  of  Colorado.  This 
oourt  will  not  inquire  as  to  the  motives 
which  guided  the  chief  magistrate  of  a  state 
viran  executing  the  functions  of  bis  office. 
Uanifestly,  whatever  authority  may  have 
been  conferred  upon  the  governor  of  Colo- 
rado by  the  Constitution  or  laws  of  his  stats, 
lie  was  not  required,  indeed,  wss  not  author- 
^  ized,  by  the  Constitution  or  laws  of  the 
8  Uuit-ed  States,  to  have  the  petitioner  arrest- 

•  edt'Dnless,  within  the  meaning  of  such  Con- 
1  stitution  and  laws,  he  was  a  fugitive  from 
f  tbs  JvsUca  of  Id^.    Therefore  he  woold 

■et  ban  violatad  Ua  dt^  it  it  bad  been 


made  a  oondltion  of  surrendering  the  peti- 
tioner that  evidence  be  fumished  that  he  was 
a  fugitive  from  justice  within  the  meaning 
of  the  Constitution  of  the  United  States. 
Upon  the  governor  of  Colorado  rested  the  re- 
sponsibility of  determining,  in  some  proper 
mode,  what  the  fact  was.  But  he  was  not 
obliged  to  demand  proof  of  such  fact  by 
evidence  apart  from  the  requisition  papers. 
As  those  papers  showed  that  the  accused  was 
regularly  charged  by  indictment  with  the 
crime  of  murder  committed  in  Idaho,  and 
was  a  fugitive  from  Its  justice,  the  governor 
of  Colorado  was  entitled  to  accept  sucD  pa- 
pers, coming,  aa  they  did  from  the  governor 
of  another  state,  as  prima  facie  sufficient  for 
a  warrant  of  arrast.  Bis  failure  to  require 
independent  proof  of  the  fact  that  petitioner 
was  a  fugitive  from  justice  cannot  be  re- 
garded as  an  Infringement  of  any  right 
of  the  petitioner  under  the  Constitution  or 
laws  of  the  United  States.  Ex  parte  Reggel, 
114  U.  a  042,  SS2,  ees,  29  L.  ed.  260,  263, 
254,  G  Sup.  Ct  Sep.  114B.  In  Munsey  v 
Clongh,  ISA  U.  S.  304,  3TS,  4B  li.  ed.  S15, 
510,  26  Sup.  Ot  Rep.  282,  this  court  said  that 
the  Issuing  of  a  warrant  of  arrest  by  the 
governor  of  the  surrendering  state,  "with  or 
without  a  recital  therein  that  the  person  de- 
manded is  a  fugitive  from  justice,  must  be 
regarded  as  suffldeiit  to  Justify  the  r»> 
moval,  nntil  the  presumption  in  favor  of 
the  legality  and  regularity  of  the  warrant 
Is  overthrown  by  contrary  proof  In  a  hgal 
proceeding  to  review  the  action  of  the  gov- 
ernor. Roberts  v.  Reilly,  119  U.  S.  SO,  M, 
20  L.  ed.  S44,  649,  0  Sup.  Ot^  Rep.  291;  ^att 
V.  New  York,  188  U.  8.  891,  47  L.  ed. 
657,  23  Sup.  CL  Sep.  406."  Bee  also  Re 
Keller,  30  Fed.  S81,  «8S. 

But  the  petitioner  contends  that  his  ar- 
rest and  deportation  from  Colorado  was,  by 
fraud  and  connivance,  so  arranged  and  car- 
ried out  as  to  deprive  him  of  an  opportunity 
to  prov^  beftffe  the  governor  of  that  states 
that  he  was  not  a  fugitive  from  justice,  as 
well  as  opportunity  to  appeal  to  some  court 
in  Colorado  to  prevent  his  illqial  deporta- 
tion from  Its  territory.  If  we  should  assume, 
upon  the  present  record,  that  the  facts  are^ 
as  alleged.  It  is  not  perceived  that  they  make  ^ 
•  ease  of  ths'violation  of  the  Constitution* 
or  laws  of  the  United  States.  It  is  true,  as 
contended  by  the  petitioner,  that  If  he  was 
not  a  fugitive  fnmi  justice,  within  the  mean- 
ing of  the  Constitution,  no  warrant  for  his 
arrest  could  have  been  properly  or  I^;ally 
issued  by  the  governor  of  Colorado.  It  Is 
equally  true  that,  even  after  the  Issuing  of 
such  a  warrant,  before  his  deportation  from 
Colorado,  It  was  competent  for  a  eonrt^ 
Federal  or  state,  dtting  in  that  stat^ 
to  inquire  whether  ha  was,  in  fact,  a  fngltfris 
from  JncUes,  andi  if  found  not  to  b^  to 
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dlaeluirge  Urn  from  tbe  tnutody  of  tlia  Id«- 
ho  aiMit,  Mid  prorent  his  deportation  from 
Oolondo.  Bobb  T.  Connolly,  Ul  U.  a  024, 
«S8,  23  L.  ed.  MS,  M7,  4  Sup.  Ct  R-ap.  M4; 
Ex  parta  Reggel,  tupra;  Eyi^tt  t.  New  York, 
188  U.  S.  691,  T19,  47  L.  ad.  667,  661,  23 
Sup.  Ot  Bep.  456]  Mimaej  r.  Clongb,  196 
U.  a  3d4,  374,  49  L.  ed.  SU,  filT,  2fi  Sup. 
Ct  E«p.  £82.  Bnt  it  wu  not  ahown  by 
proof  before  tbe  goTBrnor  of  Colonido  that 
the  petitioner,  alleged  in  Uie  nqnidtion 
papers  to  be  A  fugitive  from  jiutioe,  wia  not 
one,  nor  waa  tbe  jnriidletion  of  maj  court 
■ittlng  in  that  state  InToked  to  pravent  hia 
being  t&ken  out  of  tbe  itate  and  carried  to 
Idaho.  That  ha  had  no  reaeonable  opportu- 
nity to  present  these  facta  before  being  taken 
from  Colorado  oonstltntes  no  l^al  reaaon 
why  be  should  be  discharged  from  the  cus- 
to^  of  the  Idaho  authorities.  No  obliga- 
tion was  Imposed  6y  the  Oonttitutvm  or 
latot  of  the  United  State*  upon  the  agent  of 
Idaho  to  ao  time  tlra  arrest  of  the  petition- 
er, and  to  conduct  hia  deportation  from  Col- 
orado, as  to  afford  him  a  coanaiant  oppor- 
tunity, before  some  judicial  tribunal  sitting 
In  Colorado,  to  test  tbe  question  whether  he 
was  a  fugitive  from  justice,  and,  aa  auch, 
Bahle,  nnder  the  act  of  Congress,  to  be  oon- 
Tiyed  to  Idaho  for  trial  there.  In  England, 
In  the  ease  of  one  arrested  for  tbe  ptupoae 
of  deporting  him  to  another  conuti?,  It  la 
provided  that  there  shall  ba  no  aurrendar  of 
the  accused  to  the  demanding  country  untQ 
after  the  eipiration  of  a  apecffled  time  from 
the  arrest,  during  which  period  the  prisoner 
has  an  opportunity  to  institnte  babeaa  cor- 
ptts  proceedings.  Extradition  Act  of  1870,  33 
and  U  Vict.  chap.  62,  g  11 ;  2  Butler,  Treaty- 
Making  Power,  1430;  I  Heore,  ExtradiUon, 
e  T41,  742.  There  Is  no  similar  aot  of  Congress 
■  In  respect  of  a  person'arrastad  fn  one  of  tbe 
atataa  of  the  Union  aa  a  fngitiva  from  tbe 
juatke  of  another  atate.  The  apeedineas, 
therefore,  with  which  the  Idaho  agent  re- 
moved the  accuaed  trom  Colorado,  cannot  be 
urged  aa  a  violation  of  a  constitutional  right, 
and  conatitutes  no  legal  reaaon  for  disohar- 
gli^  him  from  tbe  custody  of  the  state  of 
Idabo. 

We  come  now  to  Inquire  whether  the  peti- 
tioner was  entitled  to  his  discharge  upon 
maJdng  proof  in  the  circuit  court  of  tbe 
United  States,  sitting  In  Idaho,  that  he  was 
brought  into  that  state  aa  a  fugitive  from 
justice  when  be  was  not,  in  fact,  such  a 
fugitive.  Of  course  it  cannot  be  contended 
that  the  dicuit  court,  sitting  in  Idaho,  could 
rightfully  discharge  the  petitioner  upon 
proof  simply  that  he  did  not  commit  the 
crime  of  murder  charged  against  him.  Hia 
guilt  or  innocenca  of  that  charge  is  within 
the  axdualva  juriadiction  of  the  Idaho  state 
vmA   n*  oonstitutional  and  atatutoiy  pro- 


viaioQa  referred  to  wen  baaed  npon  the 
theory  that,  as  between  the  states,  the 
propw  place  for  tbe  inquiry  into  the  ques- 
tion of  the  guilt  or  innocence  of  an  alleged 
fugitive  from  justice  is  In  the  courts  of  the 
atate  where  the  offense  is  charged  to  have 
been  committed.  The  qmation,  therefore,  in 
the  court  below,  was  not  whether  the  ac- 
cused was  guilty  or  innocent,  but  whether 
the  Idaho  court  could  properly  be  prevented 
from  proceeding  In  the  trial  of  that  iaaue, 
upon  proof  being  made  in  the  circuit  court 
of  the  United  States,  sitting  in  that  state, 
that  the  petitioner  was  not  a  fugitive  from 
joatice,  and  not  liable,  in  virtue  of  tbe  Con- 
stitution smd  laws  of  the  United  States,  to 
arrest  In  Colorado  under  the  warrant  of  its 
governor,  and  carried  Into  Idaho.  Aa  tbe 
petitioner  Is  within  the  juriadiction  of  Ida- 
ho, and  is  held  by  its  authorities  for  trial, 
are  the  particular  methods  by  whtcA  be  was 
brought  within  her  limita  at  all  material  in 
the  proceeding  by  habeas  corpus  T 

It  is  contended  by  the  state  that  this 
question  was  determined  in  Ita  favor  by  tbe 
former  dedaions  of  this  court.  This  is  con- 
troverted by  tbe  petitioner,  and  we  must^ 
therefore,  and  particularly  because  of  theg 
unusual  character  of  tbia  ease  and*the  im-* 
portance  of  the  questiona  involved,  see  what 
this  court  has  heretofore  adjudged. 

In  K«I  V.  niinoia,  119  U.  B.  430,  BO  L.  ed. 
421,  T  Sup.  Ct.  Rep.  226,  It  appeared  that  at 
tbe  trial  in  an  Iliinola  court  of  a  person 
charged  with  having  committed  a  crime 
against  tbe  laws  of  that  atate,  the  accused 
sought,  by  plea  In  abatement,  to  defeat  the 
juriadiction  of  the  court  upon  the  ground 
that.  In  violation  of  law,  he  had  been  seised 
in  Peru,  and  forcibly  brought  against  his 
will  into  the  United  BUtea,  and  delivered  to 
the  authoritiea  of  Illinois;  all  of  which  the 
accused  contended  was  in  violation,  not  only 
of  due  process  of  law,  oa  guaranteed  by  the 
I4th  Amendment,  but  of  the  treaty  between 
the  United  States  and  Peru,  negotiated  in 
1870,  and  proclaimed  In  1S74.  One  of  tha 
articles  of  that  treaty  bound  tbe  contract- 
log  countries,  upon  a  requisition  by  eitber 
country,  to  deliver  up  to  justice  persons 
who,  being  accused  or  convicted  of  certaia 
named  crimes  committed  within  thi>  juris- 
diction of  the  requiring  party,  should  seek 
an  asylum  or  should  be  found  witbln  the 
territories  of  the  other,  the  fact  of  the  com* 
mission  being  so  established  "as  that  the 
laws  of  the  country  in  which  tbe  fugitive 
or  the  person  so  accused  ahall  be  found 
would  justify  bis  or  her  apprehension  and 
commitment  for  trial  if  tbe  crime  had  been 
there  committed."  18  Stat,  at  L.  719,  720. 
The  plea  stated,  among  other  things,  that  the 
defendant  protested  against  Ms  arrest,  and 
was  refused  opportunity,  from  the  time  of 
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hit  being  seized  In  Pern  until  he  was  deliv- 
ered to  tlie  author]  tie!  of  It  lino  is,  of  com- 
municating with  any  perBon,  or  seeking  kdj 
adTice  or  assistance,  in  regard  to  procuring 
liis  release  by  legal  process  or  otherwise. 

Tbe  court  overruled  the  plea  of  abate- 
ment, and  the  trial  in  the  state  oonrt  pro- 
ceeded, resulting  in  a  verdict  of  guilty.  The 
judgment  was  affirmed  bj  the  supreme  court 
of  Illinois,  and  this  court  affirnnd,  upon 
writ  of  error,  the  judgment  of  the  latter 
court.  It  was  held  b;  the  unanimous  judg- 
ment of  this  court  that,  so  far  as  an;  ques- 
tion of  Federal  right  was  involved,  no  error 
was  committed  by  the  state  court;  and  that, 
9  Dotwith standing  tbe  illegal  methods  pur- 
•  sued  in  bringing  (the  accus^  within  ths 
jurisdiction  of  Illinois,  his  trial  in  the  state 
court  did  not  Involve  a  violation  of  the  due 
process  clause  of  the  Constitution,  nor 
article  in  the  treaty  with  Peru,  although  the 
case  was  a  clear  one  "of  kidnapping  within 
the  dominion  of  Peru,  without  any  pret-wae 
of  authority  under  ths  treaty  or  from  the 
government  of  ths  United  Btates."  The 
principle  upon  which  the  judgment  rested 
was  that,  when  a  criminal  ii  brought,  oi 
la  in  fact  within  the  jurisdiction  and  cus- 
tody of  a  state,  chargvi  with  a  crime  against 
its  laws,  the  state  msy,  to  far  at  Iht  Con- 
itilution  and  lawa  of  the  Vnited  Btatta  are 
ooncerned,  proceed  against  him  for  that 
crime,  and  need  not  inquire  aa  to  the  par- 
ticular methods  employed  to  bring  him 
into  the  state.  Tbe  case,  the  court  aaid, 
"does  not  stand,  when  tJw  party  is  in 
court,  and  required  to  plaad  to  an  indict- 
ment, as  it  would  have  stood  upon  a  writ  of 
habeas  corpus  in  California,  or  In  any  state 
through  which  he  was  carried  in  tbe  progress 
of  this  extradition,  to  test  the  authority  by 
which  he  wea  held."  In  meeting  the  conten- 
tion that  the  accused  Ker,  by  virtue  of  the 
treaty  with  Peru,  acquired  by  his  residence  a 
right  of  asylum,  this  court  said ;  "There  is  no 
language  in  this  treaty,  or  in  any  other 
treaty  made  by  this  country  on  ths  subject 
of  aitradition,  of  which  we  are  aware,  which 
says  in  terms  that  a  party  fleeing  from  tin 
United  States  to  escape  punishment  for 
crime  becomes  thereby  entitled  to  sn  asy- 
lum In  the  country  to  which  ha  has  fled;  in- 
deed, tin  absurdity  of  such  a  proposition 
would  at  once  prevent  the  making  of  a 
treaty  of  that  kind.  ...  It  is  idle, 
tberefoTc,  to  claim  that,  either  by  express 
terms  or  by  implication,  there  Is  given  to 
fugitive  from  justice  in  one  of  these  countries 
any  right  to  remain  and  reside  in  the  other; 
and  if  the  right  of  tsylum  means  anything, 
lit  muat  mean  this.  The  right  of  the  govern- 
[mmt  of  Peru  voluntarily  to  give  a  party  In 
Ear's  condition  an  asylum  In  that  country  is 
quite  »  diSsrent  thing  tiam  th»  il^t  in  him 


to  d-^mand  and  insist  npon  security  In  such 
an  asylum.  The  treaty,  so  far  aa  it  regu- 
lates the  right  of  asylum  at  all.  Is  intended  « 
to  limit  this  right  In  tbe  case  of  one  who  Is^ 
proved  t**be  a  criminal  Seeing  from  justice,  * 
so  that,  on  pn>per  demand  and  proceedings 
bad  therain,  tb«  goTemment  of  the  country 
of  tbe  asylum  shall  deliver  him  up  to  the 
country  where  tbe  crime  was  committed. 
And  to  this  extent,  and  to  this  alone,  tha 
treaty  does  regulate  or  Impose  a  restriction 
upon  the  right  of  the  government  of  the 
country  of  the  asylum  to  protect  tl>e  crimi- 
nal from  removal  therefrom.  ,  .  .  We 
think  it  very  clear,  therefore,  that,  in  in- 
voking tbe  jurisdiction  of  this  court  upon 
the  ground  that  the  prisoner  was  denied  k 
right  conferred  upon  him  by  a  treaty  of  the 
United  States,  he  has  failed  to  establish  the 
existence  of  any  «ncb  right." 

If  Ker,  by  virtue  of  the  treaty  with  Pen, 
and  because  of  his  forcible  and  illegal  ab- 
duction from  t^t  country,  did  not  acqoiie 
an  exemption  from  tb'«  criminal  process  of 
tbe  courts  of  Illinois,  whose  laws  he  had  vl»> 
lated,  it  li  difficult  to  see  how  Pettlbone  ac- 
quired, by  virtue  of  the  Constitution  and 
laws  of  tbe  United  States,  an  exemption 
from  prosecution  by  the  state  of  Idahc^ 
which  baa  custody  of  his  person. 

An  instructive  case  on  this  subject  is 
Mahon  V.  Jnatice,  127  U.  8.  700,  32  L.  ed.  2S8, 
S  Bup.  Ct.  Rep.  19)4.  The  governor  of  Ken- 
tucky made  a  reqniaition  upon  the  governor 
of  West  Virginia  for  Uabon,  who  was 
charged  with  the  crime  of  murder  in  Ken- 
tucky, and  was  alleged  to  have  fled  from  its 
jurisdiction  and  taken  refuge  in  West  Vir- 
ginia. White  the  two  governors  were  in 
correspondence  on  the  subject,  a  bod/  of 
armed  men,  without  warrant  or  other  It^al 
process,  arrested  Mahon  In  West  Viri^nia, 
and  by  force  and  against  his  will  conveyed 
bim  out  of  West  Virginia,  and  dsliversd  him 
to  the  jsiler  of  Pike  county,  Kentucky,  fa 
the  courts  of  which  be  stood  Indictsd  for 
murder.  Thereupon  the  governor  of  West 
Virginia,  on  behalf  of  that  statq,  applied  t« 
the  district  court  of  the  United  States  for 
the  Kentucky  dlctrict  for  a  writ  of  habeas 
corpus  and  his  return  to  tbe  jurisdiction  of 
West  Virginia.  This  court,  after  observing 
that  the  states  of  the  Union  were  not  abso- 
lutely sovereign,  and  could  not  d'«;Iare  war 
or  authorize  reprisals  on  ottier  states,  ande 
thai  their  ability  to  prevent  tbe  forcible  ab-JJ 
ductlon  of  persons  from*their  territory  con-* 
sists  solely  In  their  power  to  punish  all 
violations  of  their  criminal  laws  committed 
within  it,  whether  by  their  own  citizens  or 
by  citisens  of  other  states,  said:  "If  such 
violators  have  eacapsd  from  tbe  jurisdiction 
of  the  state  Invaded,  their  surrender  can  be 
secured  upon  proper  HJin«nd  on  the  exesv- 
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Htc  of  the  atate  to  whloh  thaj  hava  fled. 
Tin  ■mTender  of  fhe  (ugitlvea  in  «ueli  i 
to  the  state  wbose  lawi  have  been  Tiolated 
!■  the  only  aid  proTided  bj*  Uie  lam  of  the 
United  Statea  for  tbe  pimishment  of  depre- 
dations and  Tiolenca  ooEumitted  in  one  state 
fa  J*  intrude  rg  and  la  wleas  bands  from  another 
■tata.  Tbe  offenses  committed  by  such  par- 
ties are  against  the  state;  and  the  laws  of 
Ua  United  States  merely  provide  the  m 
hy  which  their  presence  can  be  secnrad  In 
ease  thsy  have  fled  from  Its  juitiea.  No 
mode  is  provided  by  which  a  person  naUw- 
fally  abducted  from  one  state  to  another  can 
ba  restored  to  the  stats  from  which  he  was 
taken,  if  held  upon  any  process  of  law  for 
offenses  against  the  state  to  which  be  has 
baea  carried.  If  not  thus  held  be  can,  "~ 
any  other  person  wrongfully  deprived  of  his 
Uberty,  obtsjn  his  release  on  habcaa  eorpna. 
Whether  Con^freee  might  not  provide  for  the 
tompQlsory  restoration  to  the  state  of  par- 
ties WTOugfnlly  abducted  from  its  territory 
opon  application  of  the  paHJes,  or  of  tba 
state,  and  whether  such  provision  would  not 
greatly  tend  to  the  pvblie  peace  klodg  tha 
borders  of  the  several  statas,  are  not  mat' 
tars  tot  present  consideration.  It  ts  snfB- 
dent  now  that  no  means  for  sueh  redress 
thnmgh  the  conrts  of  tha  Unitad  Btatca 
have  as  yet  been  provided.  The  abduction 
of  Uahon  by  Phillips  and  his  aids  was  made, 
as  appears  from  the  retum  of  the  respondent 
to  tbe  writ,  and  from  tbe  findings  of  the 
court  below,  without  any  warrant  or 
thority  from  tbe  governor  oi  West  Virginia. 
It  is  true  tAiat  Phllllpa  waa  appointed  by 
the  governor  of  Kentucky  as  agent  of  the 
state  to  receive  Mahon  upon  his  surrender 
oM  the  requisition  J  but  no  surrender  having 
been  made,  the  arrest  of  Mahon  and  bis 
H  abduction  from  the  state  were  lawless  and 
•<  tndefenaible  acts,  for  whlcb  Phillips  and  his 
*  aids  may  justly  bs*punlsbed  under  the  laws 
of  West  Virginia.  Tha  process  emanatiag 
from  tJie  governor  of  Kentucky  furnished 
no  ground  for  charging  any  complicity  on 
tbe  part  of  that  state  tn  the  wrong  done 
to  the  state  of  West  Virginia."  Again: 
'^t  Is  true,  also,  that  the  accused  bad  tba 
ri^t,  while  In  West  Virginia,  oi  Insist- 
ing that  he  should  not  be  surrendered  to 
the  governor  of  Kentucky  by  the  governor 
of  West  Vrginia,  except  in  pursuance  of  tbe 
acts  of  Congress,  and  that  he  was  entitled 
to  release  from  any  arrest  in  that  state  not 
made  In  accordance  with  them;  but,  having 
been  subsequently  srrested  in  Kentucky  nn- 
der  the  writs  issued  on  tht  indictments 
against  bim,  the  question  Is  not  as  to  tbe 
validity  of  the  proceeding  in  West  Virginia, 
but  as  to  tbe  legality  of  bis  detention  in 
Kentucky.  There  is  no  comity  between  the 
statas  by  which  a  person  held  upon  an  in- 


Aetment  for  a  criminal  offense  In  one  state 
can  be  turned  over  to  the  authorities  ot  as- 
other,  though  abdneted  from  tha  latter.  If 
there  were  any  such  comity,  its  enforcement 
would  not  be  a  matter  within  the  jurisdic- 
tiaa  of  the  courts  of  the  United  Statea. 
By  comity  nothing  mors  Is  meant  than  that 
courtesy  on  the  part  of  one  state,  by  which 
within  her  territory  the  laws  of  another 
state  an  rem^izad  and  enforoad,  or  another 
state  is  assisted  in  the  execution  of  ber 
laws.  From  Its  nature  the  courts  of  the 
United  States  cannot  compel  its  exerdsa 
when  it  Is  refused;  it  is  admissible  only  up- 
on the  consent  of  the  state,  and  when  con- 
sistent with  ber  own  interests  and  policy. 
Bank  of  Augusta  V.  Esrle,  IS  Pet.  619,  G8B, 
10  L.  ed.  274,  308;  Btory,  Confl.  Laws, 
%  30.  Tbe  only  quesUon,  therefore,  pre- 
sented for  onr  determination.  Is  whether 
a  person  {ndict«d  for  a  felony  In  one 
state,  fordbly  abdneted  from  another  state, 
and  brought  to  the  state  where  be  was 
indicted,  by  parties  acting  without  warrant 
or  authority  of  law,  is  entitled,  nnder  the 
Constltntton  or  laws  of  tlia  United  Statea,  to 
release  from  detention  under  tbe  indictment 
by  reason  of  aneh  fordbia  and  unlawful  ab- 
duction." 

After  a  review  of  tbe  authorities,  Includ-n 
ing  tbe  case  of  Ker  v.  Illinois,  above  clted,jj 
the  court  ooncluded;  *%,  in  this  case,*it  is^ 
contended  that,  because,  under  tbe  Consti- 
tution and  laws  of  the  United  States,  a  fugi- 
tive from  justice  from  one  state  to  another 
can  be  surrendered  to  tha  state  where  tha 
crinrs  was  committed,  upon  proper  proceed- 
ings taken,  he  has  tbe  right  of  asylum  In 
tbe  state  to  which  ha  has  fled,  unless  re- 
moved in  conformity  with  such  proceedings, 
and  that  this  right  can  be  enforced  in  the 
courts  of  the  United  States.  But  the  plain 
answer  to  this  contention  Is,  that  the  laws 
of  the  United  States  do  not  rscognice  any 
such  right  of  asylum,  as  is  here  claimed  on 
the  part  of  a  furtive  from  justice  in 
any  state  to  which  he  has  fled;  nor 
have  they,  as  already  stated,  made  any 
provluon  for  the  retum  of  parties  who, 
by  violence  and  without  lawful  antbor- 
Ity,  have  been  abducted  from  a  state.  There 
It,  therefore,  no  authority  In  tbe  courts  of 
the  United  States  to  act  upon  any  such  al- 
leged right.  In  Ker  v.  Illinois,  tbe  court  said 
that  the  question  of  how  far  tha  forcible 
selmre  of  the  defendant  In  another  country, 
and  his  conveyance  by  violence,  force,  or 
fraud  to  tbia  country  could  be  made  avail- 
able to  resist  trial  in  the  state  court  for  tbe 
offensa  charged  upon  bim,  was  one  which  It 
did  not  feel  called  upon  to  decide,  for  tn  that 
transaction  It  did  not  see  that  tba  Oonstitv- 
tion,  or  laws,  or  treaties  of  tbe  United 
States  guaranteed  to  him  say  protacUon.  So 
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fa  tUa  au«  we  M7  tlmt,  whftterer  •ff«et 
nmf  be  given  hj  the  itate  court  to  the  U- 
I(S>I  mode  In  which  the  defenduit  wu 
hrongbt  from  dnother  state,  no  Tight  lecured 
under  the  Constitution  or  lawi  of  the  Unit- 
ed Sta-tes  WBs  vioUted  b;  hii  srreat  in  Ken- 
tnckj,  end  imprleonment  there,  Dpoa  the 
indictments  found  egainat  him  for  jntirder 
In  that  state." 

These  prineiplea  determine  the  prcwnt 
OMe  and  require  an  afflrmuice  of  the  judg- 
ment of  the  circnit  eonrt.  It  ia  true,  the 
dedeton  in  the  Mahon  Case  was  bj  a  divided 
eonrt,  but  its  authoritj  is  none  the  less  eon- 
trolling.  Tfas  principle  upon  which  It  rests 
has  been  several  times  recognized  and  re- 
afflrmed  bj  this  court,  and  le  no  longer  to  be 
qnestloned.  It  was  held  In  Cook  v.  Hart, 
140  U.  S.  183,  1S2,  as  li.  ed.  931,  93%  13 
M  Snp.  Ot  Eep.  40,  that  the  casee  of  Ker  t. 
Jj  niinoia  aad  Mahon  t.  Joatice  establiabed 
*  these  propositions:  ■"!.  That  this  eonrt  will 
not  interfere  to  relieve  persona  who  have 
been  arrested  and  taken  bj  Tiolanoe  from  the 
territoT7  of  oca  state  to  that  of  another, 
where  thqr  are  held  under  proeesa  legally  Is- 
sued from  the  courts  of  the  latter  state.  Z. 
That  the  question  of  the  appUcabilitj  of  this 
doctrine  to  a  particular  case  is  as  much 
within  the  province  of  a  atattt  court,  oa  a 
question  of  common  law  or  of  the  law  of  na- 
tioua,  oa  it  la  of  the  eourta  of  the  United 
Btatea;"  in  LaaceUea  T.  Georgia,  148  U.  8. 
Sa7,  S43,  37  L.  ed.  649,  S&l,  13  Snp.  Ct  Bap. 
AST,  that  it  waa  setUed  in  the  Ker  and 
Mahon  Caaes  that,  "except  in  the  coae  of  a 
furtive  surrendered  b;  a  foreign  govem- 
meut,  there  Is  nothing  in  the  Conatitntion, 
treaties,  or  laws  of  the  United  SUtea  which 
exempta  an  offmder,  brought  before  the 
conrta  of  a  state  for  an  offuiae  agoinat  ita 
laws,  from  trial  and  pnnlahment,  eren 
tbough  bning^t  from  another  atate  bj  un- 
lawful vlolenee,  or  bj  abnae  of  legal  proc- 
«M,»  and  in  Adama  r.  New  York,  1B2  U. 
a  ess,  SSe,  48  L.  ed.  sis,  &7S,  Z4  6np.  Ot. 
Kep.  372  (the  same  cases  b^ng  referred  to), 
that  "it  a  peraon  is  brought  within  the  ju- 
fladictioa  of  one  state  from  another,  or  from 
a  foreign  country,  bj  the  unlawful  nae  of 
force,  which  would  render  the  officer  liable 
to  a  civil  action,  or  in  a  criminal  proceeding, 
becauae  of  the  forcible  abduction,  such  fact 
would  not  prevent  tiie  trial  of  the  person  thus 
abducted  in  the  stats  wherein  he  had  com- 
mitted an  offense."  Bee  also  Re  Johnson, 
167  U.  S.  120,  127,  42  I*  ed.  103,  lOB,  IT  Snp. 
Ct.  Rep.  735,  in  which  the  court  recognized 
the  principle  that  when  a  party  In  a  dvil 
anit  has,  hj  some  trick  or  device,  been 
brought  within  the  juriadiction  ot  a  court, 
be  may  have  the  process  served  upon  bim 
aet  aaide;  but  that  a  HBmnaA  rale  prsnUa 


in  criminal  oaaea  Involving  the  public  inter- 

To  tbe  above  eitatlona  we  may  add  Re 
Moore,  76  Fed.  821,  in  which  it  appeared  or 
woa  alleged  that  one  accused  of  crimt 
against  tbe  laws  of  a  state,  and  in  the  cus- 
tody of  ita  authorities  for  trial,  woa  brought 
back  from  another  state  as  a  fugitive  from 
juatice  by  means  of  an  extradition  warrant 
procured  by  f alee  affldavite.  In  his  applica- 
tion  to  the  circuit  court  ot  the  United  States  h 
for  a  writ  of  habaas  corpus  the  *  petition  • 
stated  facta  and  circumstances  tending  to 
show  that  be  was  not  a  fugitive  from  juitlo*; 
The  application  was  diimissed.  After  stat- 
ing that  the  executive  warrant  issued  by 
the  aurrendering  atate  had  performed  ita 
office^  and  that  the  petitioner  waa  not  held 
in  virtue  of  It,  the  court  swd:  "Eia  im- 
prlaonment  la  not  illegal  unless  hia  extradi* 
tion  makes  it  so,  and  an  ill^al  extradition  la 
no  greater  violation  of  hIa  righta  of  person 
than  hia  torcilda  abduction.  If  a  forcible 
abduction  from  another  state  and  convey- 
ance within  the  jurisdiction  of  the  court 
holding  liim  ia  no  objection  to  his  detentioa 
and  trial  for  the  offense  charged,  as  held  ia 
Mahon  v.  Justice,  IZT  U.  S.  712,  32  L.  ed. 
287,  8  Sup.  Ct.  R^.  1204,  and  in  Ker  v.  IIU- 
nois,  119  U.  8.  437,  30  L.  ed.  421,  7  Sup.  Ot. 
Rep.  22S,  no  more  is  the  objection  allowed  if 
tbe  abduction  has  been  accomplished  undw 
tbs  forms  ot  law.  The  conolusloa  la  tha 
some  la  each  case.  The  act  complained  ot 
doea  not  rdate  to  the  leatraint  from  which 
the  petitioner  aeeka  to  be  relieved,  but  to 
the  maans  by  which  he  waa  brought  within 
tbe  Juriadiction  of  the  court  under  whoaa 
prooeaa  he  ia  held.  It  la  aettled  that  a  party 
Is  not  excused  from  answering  to  the  stata 
whose  lawa  he  boa  violated  because  viol'snea 
has  been  done  him  in  bringing  lilm  witliin 
the  atate.  Moreover,  if  any  injury  was  done 
In  this  case  in  issuing  tbe  requisition  upon 
the  atate  of  Washington  without  grounda 
therefor,  the  injury  waa  not  to  the  petition- 
er, but  to  that  state  whose  jurisdiction  waa 
impi>eed  upon  by  what  was  done.  The  United 
States  do  not  recognise  any  right  of  asylum 
in  the  state  where  a  party  charged  with  a 
crime  committed  in  another  atate  ia  found, 
nor  have  they  made  any  proviaion  for  the 
return  of  parties  who,  by  violence  and  with- 
out lawful  authority,  have  been  abducted 
from  a  state,  and,  whatever  effect  may  ba 
given  by  a  state  court  to  the  illegal  mode  in 
which  a  defendant  is  brought  from  another 
state,  no  right  secured  under  tbe  Constitu- 
tion and  laws  of  the  United  Stat'ss  is  vio> 
lated  by  his  arrest  and  imprisonment  for 
crimes  committed  In  the  atate  into  which  ba 
ia  brongbt  Mahon  v.  Justice,  127  U.  S.  716, 
38  L.  ed.  288,  8  Su^  Ct  Bap.  1204." 

The  prlndpla  announced  in  tbe  Mahon  and 
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•  other  oases  abon'efted  ma  not  a  new 
It  hu  been  diatfnctlj  recognized  In  the 
eourta  of  England  and  ht  manj  atstea  of  the 
Union.  In  Ex  parte  Scott  (1829)  9  Bun.  t 
C.  440,  one  accnied  of  crime  againet  tlie 
Um  of  England,  and  vbo  was  In  custody  for 
trial,  sought  fa)  be  dlBchargeduponbabeasoor- 
pns  because  Hhe  had  been  improperly  appre- 
hended in  a  foreign  country.  Lord  Tenter- 
Jen,  Cb.  J.,  said:  "The  question,  therefore, 
Is  this :  Whether,  If  a  person  ebarged  with  a 
crime  is  found  in  this  country,  it  is  the  duty 
of  the  court  to  talce  care  that  such  a  party 
■hall  Im  amenable  to  justice,  or  whether  we 
are  to  consider  the  circnmstancea  under 
which  she  was  brought  hei«.  I  thougbt,  and 
•till  continue  to  think,  that  we  cannot  in- 
quire Into  them.  U  the  act  complained  of 
were  done  againxt  the  law  of  the  foreign 
eountry,  that  country  might  have  Tiodicat- 
ed  lt«  own  law.  If  it  gave  her  a  right  of 
action  ebe  may  ane  upon  It."  Bonn  of  the 
American  cases,  to  the  aame  general  effect, 
are  cited  in  Uahon  v.  Justice,  namely:  State 
V.  Smith,  1  Bailey,  2S3,  10  Am.  Dee.  679; 
State  T.  Brewster,  T  Vt.  IIB;  SUte  t.  Boss, 
21  Iowa,  467.  Bee  also  Dew's  Case,  IB  Pa. 
37;  SUU  T.  Kealy,  SO  Iowa,  H,  07,  H  N.  W. 
ESS;  Ex  parte  Barker,  B7  Ala.  4,  B,  13  Am. 
6t.  Rep.  17,  6  So.  7;  People  t.  Pratt,  7B  Cal 
»4S.  349,  20  Pac  731;  Chnicb,  Habeas  Cor- 
pus, I  4S3,  and  authorities  cited  in  notea, 
and  note  to  Re  Fetter,  S7  Am.  Deo.  SS9, 
400. 

It  U  said  that  the  present  ease  ts  distin- 
guishnble  from  the  Hahon  Case  In  the  fact 
that  the  illegal  abduction  complained  of  Is 
the  latter  was  by  persons  who  neither  act^ 
BOT  assumed  to  act  under  the  authority  of 
thm  state  into  the  custody  of  whose  anthori- 
tiea  they  delirered  Mahon;  wbereas,  in  this 
ease,  it  la  alleged  that  Idaho  secured  the 
presence  of  Pettlbone  wHhln  Ita  limits 
through  a  conspiracy  on  the  part  of  its 
goTemor  and  other  ofBoere.  This  diffenaiee 
in  the  cases  ia  not,  we  think,  of  any  conse- 
qnence  as  to  the  piineiple  InTolved;  for  the 
question  now  is — and  such  was  the  funda- 
sental  question  in  Mahon'e  Oaae— whether  a 
dreuit  court  of  the  United  States  when 
snaked,  upon  habeas  corpus,  to  discharge  a 
Ji  per«OB  held  in  actual  custody  by  a  state  for 

*  trial  in  one  of  Its  courts*iind«r  an  indictment 
^aiging  a  crime  against  its  laws,  can  prop- 
erly take  into  account  the  methods  whereby 
the  state  obtained  such  custody.  That  ques- 
tion was  determined  in  the  negative  in  the 
Eer  and  Mahon  Cases.  It  was  there  ad- 
judged that  in  such  a  case  neither  the  Con- 
stitution nor  laws  of  the  Unitod  States  en- 
titled tiie  person  so  held  to  be  discharged 
from  custody  and  allowed  to  depart  from  the 
state.  If,  as  soggasted,  the  application  of 
IhsM  prindplea  may  h*  attended  by  mls- 


ehlerons  consequences,  InTolrtng  the  person* 
al  safety  of  indiTldaals  within  the  limits  of 
the  reapectlre  etates,  the  remedy  is  with 
tbe  lawmaking  department  of  the  govern- 
ment. Congress  has  long  been  informed  l>y 
judicial  dedsione  as  to  the  state  of  the  law 
upon  this  general  subject. 

In  this  connection  it  may  be  well  to  say 
that  we  hav«  not  overlooked  the  allegatioa 
that  the  governor  and  other  officers  of  Idaho 
well  knew  at  the  time  the  requisition  was 
made  npon  the  governor  of  Colorado,  that 
Pettlbone  was  not  in  Idaho  on  December 
30th,  1906,  nor  at  any  time  near  that  date, 
and  had  the  pnrpose  In  all  they  did  to  evade 
the  Cinutltutlonal  and  statutory  provisions 
relating  to  fugitlvea  fmm  justice.  To  say 
nothing  of  the  impropriety  of  any  such  facta 
being  made  tlie  subject  of  judicial  Inquiry  In 
a  Federal  court,  the  issue  thus  attempted 
to  be  presented  was  wholly  ImmaterlaL 
Even  were  It  conceded,  for  the  purposes  of 
this  case,  that  the  governor  of  Idaho  wrong- 
fully leaned  his  requisition,  and  that  ths 
governor  of  Colorado  erred  In  honoring  it 
and  in  issuing  bis  warrant  of  arrest,  the 
vital  fact  remains  that  Pettlbone  is  held  by 
Idaho  in  actual  ouatody  for  trial  under  an 
indictment  charging  him  with  erime  against 
Its  laws,  and  he  seeks  the  ^d  of  the  cironit 
court  to  relieve  him  from  custody,  so  that 
he  may  leave  that  state  and  thereby  defeat 
the  prosecution  against  him  without  a  trial 
In  the  present  case  it  ia  net  necessary  to  go 
behind  the  indictment  and  Intpilre  aa  to  how 
it  happened  that  he  came  within  reach  of  tb« 
the  process  of  the  Id^o  court  In  wU<A  the 
tDdtotmeBt  is  pending.  And  any  investigation 
as  to  the  motives  whldi  Indnoed  the  actloBjj 
taken  b7*tlie  govemora  at  Idaho  and  Colo-P 
rado  would,  aa  already  anggeated,  tM  In- 
proper  as  well  as  lirelsvant  to  the  real  quea- 
tloK  to  be  now  determined.  It  must  be 
conclusively  presumed  that  thoee  officeia 
proceeded  throughout  this  affair  with  no  evil 
purpose  and  with  no  other  motive  than  to 
enforce  the  law. 

We  peroelve  no  error  In  the  action  of  the 
(dreuit  Court,  and  Ita  final  order  Is  afflrmed. 

Ur.  Juatiee  McKenna,  dissenting: 
I  am  constrained  to  dissent  from  tha 
opinion  and  judgment  of  the  court.  Tha 
principle  announced,  as  I  understand  it,  ia 
that  "a  circuit  court  of  the  United  States, 
when  asked  upon  habeas  corpus,  to  dis- 
cbarge a  person  held  in  actual  custody  by  a 
state  for  trial  In  one  of  its  courts  under  aa 
Indictment  cbar^g  a  crime  against  Its  laws, 
cannot  properly  take  into  account  the  meth- 
ods  whereby  the  state  obtained  such  cua- 
tody.*  In  other  words,  and  to  Hhimhiate  tha 
principle  by  tha  light  of  tbe  facta  in  tbia 
(facta,  I  mean,  aa  alleged,  and  ^ikh 
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w«  miut  Buttm«  to  be  trae  for  tlio  parpoee 
of  OUT  dUcusBion),  tluit  the  officers  of  one 
■t*te  may  falnly  represent  thftt  i,  penon 
wns  peraoiuilly  present  in  tbe  state  and  com- 
mitted a  crime  there,  and  bad  fled  from  fts 
Justice,  may  arrest  snch  person  and  take 
hita  from  another  state,  the  officer*  of  the 
latter  knowing  of  th^  false  accnsation,  and 
conniving  iu  and  aiding  Its  parpose,  thereby 
depriving  him  of  an  opportonity  to  appeal 
to  the  courts,  and  that  such  person  cannot 
inToke  the  rights  guaranteed  to  htm  by  the 
Constitution  and  itatatea  of  the  United 
States  In  the  state  to  which  he  Is  taken. 
And  this,  it  Is  said,  is  supported  b^  the 
eases  of  Eer  v.  niinois,  119  U.  B.  436,  30  L. 
«d.  421,  T  Sup.  Ot  Rep.  225,  and  Hahon  v. 
JDStic^  127  U.  S.  700,  32  L.  ed.  SS3,  B  Sup. 
Ct.  Rep.  1204.  These  cases,  extreme  a*  they 
are,  do  not  Justify,  in  mj  Judgment,  the 
conclusion  deduced  from  them.  In  neither 
ease  was  the  state  the  actor  in  the  wrongs 
tliat  brought  within  its  confines  the  accused 
H  person.  In  the  can  at  bar,  the  states, 
•  through  their  officers,  are  the  •  ofFenders. 
They,  by  an  illegal  exertion  of  power,  de- 
priTed  the  accused  of  a  conatitutioual  right. 
The  distinction  is  important  to  be  obsarv-ad. 
It  finds  expression  in  Mahon  t.  Justice.  But 
it  does  not  need  emphasizing.  Kidnapping 
Is  a  crime,  pure  and  simple.  It  is  difficult  to 
accomplish}  hazardous  at  every  step.  All  of 
the  officers  of  the  law  are  suppossd  to  be  on 
guard  against  it.  All  of  the  officers  of  the 
law  may  be  invoked  against  it.  But  how  is 
it  when  tlw  law  becomes  the  kidnapperT 
When  the  officers  of  the  law,  using  Ita 
forms,  and  exerting  Ite  power,  become 
abductors  T  This  is  not  a  diatinetlon  with- 
out ■  difference, — another  form  of  the 
crime  of  kidnapping,  distinguished  only 
^m  that  committed  by  an  individual 
by  dreumstancea.  If  a  state  may  say 
to  one  within  her  borders  and  upon  whom 
her  process  is  served,  "^  will  not  inquire  how 
yon  came  here;  I  must  execute  my  laws  and 
remit  yon  to  proceedings  against  those  who 
bare  wronged  you,"  may  she  so  plead  against 
her  own  offenses!  May  she  claim  that  by 
mere  physical  presence  within  her  borders, 
an  accused  person  is,  within  her  jurisdiction, 
denuded  of  his  constitutional  rights,  though 
bs  has  been  brought  there  by  her  violence  I 
And  constitutional  rights  the  accused  in  this 
ease  certainly  did  have,  and  valuable  ones. 
The  foundation  ot  extradition  between  the 
state*  is  that  the  accused  should  be  a  fugi- 
tive from  justioe  from  the  demanding  state, 
and  he  may  challenge  the  fact  by  habeas  cor- 
pus immediately  upon  his  arrest.  If  he  re- 
fute the  fact  he  cannot  be  removed.  Hyatt 
T.  Now  To^  188  D.  B.  esi,  47  L.  td.  W7. 


23  Sup.  Ct.  Rep.  456.  And  the  right  to  resist 
removal  Is  not  a  right  of  a^tum.  To  call 
it  BO  in  the  state  where  the  accused  ia 
is  misleitding.  It  is  the  right  to  be  free 
from  molestation.  It  is  the  right  of  personal 
libarty  in  its  most  oomplete  sense.  And  this 
right  was  vindicated  in  Hyatt  v.  New  York, 
and  the  Action  of  a  constructive  presence  In 
a  state  and  a  constructive  flight  from  a  con* 
structive  presence,  rejected.  This  decision 
illustrates  at  once  the  valui  of  the  right  and 
the  value  of  the  means  to  enforce  the  right. 
It  ia  to  be  hoped  that  our  criminal  juris-^ 
prudence  will  not  need  for  its  efficient  ^-r 
ministration  the>  destruction  of  ilther  the* 
right  or  the  means  to  enforce  it.  The  ded- 
sion  In  the  case  at  bar,  a*  I  view  it,  brings 
us  perilously  near  both  rssulta.  Is  this  ei- 
aggerationT  What  are  the  facts  fn  the  caae 
at  bar  as  alhged  in  tbe  petition,  and  which 
It  Is  conceded  must  be  assumed  to  be  tnieT 
The  complaint,  which  was  the  foundation  of 
the  extradition  proceeding*,  charged  against 
the  accused  the  crime  of  murder  on  the  30Ut 
of  December,  1906,  at  Caldwell,  in  the  county^ 
of  Canyon,  state  of  Idaho,  by  killing  od» 
Frank  Steunenberg,  by  throwing  an  explo- 
sive bomb  at  and  against  his  person.  The 
accused  avers  in  his  petition  that  he  had  not 
been  "in  the  state  of  Idaho,  in  any  way, 
shape,  or  form,  for  a  period  of  mora  than 
ten  years"  prior  to  the  acts  of  which  ho 
complained,  and  that  the  governor  of  Idaho 
knew  accused  had  not  been  in  the  stat« 
the  day  tbe  murder  was  committed,  "nor  at 
any  time  near  that  day,"  A  conspiracy  ia 
alleged  between  tbe  governor  of  tbe  state  vt 
Idaho  and  his  adviser*,  and  that  the  govern- 
or of  the  state  of  Colorado  took  part  ia 
the  conspiracy,  the  purpose  of  which  was  "to 
avoid  the  Constitution  of  the  United  SUt» 
and  the  act  of  Congress  made  in  pursuance 
thereof,  and  to  prevent  the  accused  from 
asserting  his  constitutional  right  under 
clause  2,  |  2,  of  article  4,  of  the  Constitution 
of  the  United  StatM  and  the  act  made  pur- 
suant thereof."  The  manner  in  which  th» 
alleged  conspiracy  had  been  executed  was  set 
out  in  detalL  It  was  in  effect  that  the  agent 
of  tia  state  of  Idaho  arrived  in  Denver, 
Thursday,  February  15,  1906,  but  it  was 
agreed  between  him  and  the  officers  of  Colo- 
rado that  the  arrest  of  the  accused  should 
not  be  made  until  some  time  in  the  night  of 
Saturday,  after  business  hours,— after  tb* 
courts  had  closed  and  Judges  and  lawyers 
had  departed  to  their  homes;  that  the  arrest 
should  be  kept  a  secret,  and  the  body  of  tiw 
accused  slioii'.i!  be  cland^tinely  hurried  out 
of  the  state  of  Colorado  with  all  possible 
■peed,  without  the  knowledge  of  his  friends 
or  his  oonnsal;  that  he  was  at  tlis  usual 
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place  of  buaineu  during  Tbunda^,  Tridtij, 
^  IWi]  Saturdftf,  but  no  attempt  waa  made  to 
purest  him  until  11;30  o'clock  r.  u.  Satur- 

*  daj,«wben  hfa  hous;  wag  Buirounded  and  lie 
turetted.  Mojer  was  arrested  under  the 
same  fircumstances  at  8:43,  and  he  and  ac- 
euaed  "thrown  into  the  county  jail  of  the 
at/  and  countf  of  Deover."  It  is  further 
Alleged  that,  in  pursuance  of  the  oonspiracj, 
between  the  bouni  of  B  and  0  o'clock  on 
Eunday  morning,  February  18,  the  officers 
of  the  state  and  "certata  armed  {piards,  be- 
ing a  part  of  the  forces  of  the  malitia  of  tbe 
•tata  of  Colorado,"  provided  a  special  train 
(or  tbe  purpose  of  forcibly  remoTing  bim 
from  the  state  of  Colorado,  and  between  laid 
hours  ha  waa  forcibly  placed  on  said  train 
•ad  removed  with  all  possible  ipeed  to  the 
state  of  Idaho;  that  prior  to  his  removal,  and 
at  all  times  after  his  incarceration  in  the 
jail  at  Denver,  he  requested  to  b«  allowed 
to  communicate  with  bis  friends  and  his 
connael  and  his  family,  and  the  privilege  was 
absolutely  deniiid  him.  The  train,  it  Is  al- 
leged, made  no  atop  at  any  considerable  sta- 
tion, but  proceeded  at  great  and  unusual 
«peed;  and  that  he  was  accompanied  by  and 
•UTTOunded  with  armed  guards,  members  of 
tbe  state  militia  of  Colorado,  under  the  or- 
ders and  directions  of  the  adjutant  general 
«f  tbe  state. 

I  submit  that  the  facts  In  this  case  are  dif- 
ferent in  kind  and  transcend  in  consequences 
those  in  tbe  cases  of  Kar  v.  nilnois  and  Ma- 
hon  V.  Justice,  and  differ  from  and  transcend 
them  as  the  power  of  a  state  transcends 
the  power  of  an  individual.  No  individual 
«r  individuals  could  have  accomplished  what 
Um  power  of  the  two  states  accomplished; 
tM  individual  or  individuals  could  have  com- 
manded the  means  and  succeM;  could  have 
Buds  two  arrests  of  prominent  citiieni  by 
invading  their  homes;  could  have  command- 
ed the  resources  of  jails,  armed  guards,  and 
special  trains;  could  have  successfully  tim«d 
all  acts  to  prevent  inquiry  and  judicial  in- 
terference. 

The  accused,  as  soon  as  he  could  have  done 
so,   submitted  his  rights  to  the  considera- 
tion of  the  courts.    Ue  could  not  have  done 
so  in  Colorado,  be  could  not  have  done  so  on 
^the  way  from  Colorado,    At  the  first  instant 
JJthat  the  state  of  Idaho  relaxed  Its  restrain- 

*  ing  power,  be  invoked  the  aid  ot'habeas  cor- 
pus successively  of  tbe  supreme  court  of  the 
state  and  of  the  circuit  court  of  the  United 
States.  He  should  not  have  been  dismissed 
from  court,  and  the  action  of  tbe  circuit 
court  in  so  doing  should  be  reversed. 

1  «l»  dissent  in  Nos.  £50,  261,  2«fi,  206, 
<j«i  207. 


JASPEB  C  NICHOLS. 

This  case  is  governed  by  the  decision  la 
Pettibone  v.  Nichols,  ofils,  p^  111. 

[No.  iSO.] 

Argued  October  10,  11,  1M6.     Dedded  Jh- 
cember  8,   ISOS. 

APPEAL  from  the  Circuit  Court  Of  the 
United  States  for  the  District  of  Idaho 
to  reriew  a  judgment  refusing  to  discharge, 
on  habeas  corpus,  a  person  held  in  custody 
to  await  a  trial  for  murder,  because  of  the 
methods  by  which  his  personal  presence  is 
the  state  waa  secured.    AlBnned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  P.  Kichardson,  Clarence 
S.  Osnow,  and  John  H.  Uutphy  for  appd- 
lant 

Messrs.  James  H.  Hawley  and  W.  K 
Borah   for  appellee 

Mr.  Justice  Harlnn  delivered  the  opInloB 
of  the  court  t 

This  cose  doM  not  differ.  In  principle  or  1b 
its  facts,  from  Pettibone  v.  Nichols,  just  de- 
cided. Moyer  was  also  charged  with  the 
murder  of  Steunenberg,  and  was  arrested  In 
Oolorado,  upon  tbe  warrant  of  the  governor 
of  that  state,  and  taken  to  Idaho,  and  de- 
livered to  its  authorities.  He  was  embrsced 
in  the  same  indictment  with  Pettibone,  and 
was  held  in  custody  for  trial  under  that  in- 
dictment. He  sued  out  a  writ  of  habeaa_ 
corpus  from  the  supreme  court  of  Idoho^S 
but  the  writ  mt^dismisaed  by  that  court  (Ex> 
parte  Moyer,  85  Pae.  SBT),  and  a  writ  of 
error  has  been  prosecuted  to  this  conrti 
That  Is  ease  No.  2»a  on  our  prespnt  docket. 
He  then  sued  out  a  writ  of  habeas  corpus 
from  the  circuit  court  of  the  United  State*) 
and  hie  discharge  being  refused  by  the  court, 
he  prosecuted  the  present  appeal. 

For  the  reason  sUt«d  in  Fettibone's  Caaa, 
the  final  order  1*  affirmed. 

The  final  order  of  the  circuit  court  of  the 
United  States  for  Idaho,  in  Haywood  t. 
Nichols,  No.  251,  on  appeal,  isamni.cii  on  tlie 
authority  of  Pettibone  v.  Nichols,  203  U.  S. 
l'J2.  51  L..  ed.  14S,  27  Sup.  Ct.  Itcit.  Ill,  from 
which,  as  to  tbe  facts  or  the  questions 
involved,  it  does  not  differ.  The  orders  im 
Pettibone  t.  Whitney,  No.  EOS,  Morey  t. 
Whitney,  No.  268,  and  Haywood  v.  Whitney, 
No.  267, — each  of  which  cases  Is  here  upon 
writ  of  error  to  the  supreme  court  of  Idaho, 
involves  tbe  same  question  as  those  deter- 
mined in  Pettibone  v.  Nichols,  and  hy  agree- 
ment is  to  depend  upon  the  judgment  In  that 
case, — must  also  be  a~ 
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SztiAdltion— fugitlTei  from  Jnitice. 

1.  The  belief  of  the  sccDaed,  when  lekv- 
iag  the  demtMidin^  itste,  that  he  had  not 
committed  U17  ciima  Against  the  lawa  of 
that  state,  does  not  prevent  hie  being  a  fu- 
gitive from  justice  within  the  meauiag  of 
the  pTovision  of  U.  S.  Const,  art.  4,  g  2,  and 
U.  S.  Hev.  EUat.  {  6278  (U.  S.  Comp.  Btat. 
IfiOl,  p.  as97),)  relating  to  eztraditioa  pro- 
ceedings. ■ 
Extradition— fogitlTes  fiom  Jnatln. 

8.  To  bs  a  fugitive  from  justice  within 
the  meaning  of  the  provisions  of  U.  S. 
Const,  ait.  4,  S  2,  and  U.  S.  Kev.  BUt  § 
627S,  relating  to  extradition  proceedings,  it 
is  onlj  necessary  tliat  the  accused,  having 
been  In  the  demanding  state  when  the  crime 
was  committed,  thereafter  leave  that  state 
and  be  found  within  the  territorf  of  an- 

[No.  U6.] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mas- 
sachusetts to  review  a  judgment  diacharglng 
a  writ  of  habeas  corpus  to  inquire  into  a  de- 
teotion  under  an  order  of  arrest  in  extradi- 
tion proceedings.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  8.  Minor  and  Frsd  H. 
Williams  for  appellant. 

Messrs.    Dana   Malone  and    Frederlo 
Qreenhalge  for  appellee. 


■   'The  appellant  was  indicted  in  the  supreme 
court  of  New  York,  count;  of  Erie,  for  the 
erime  of  grand  larceny,  first  degree,  alleged 
to  have  boen  committed  in  that  county 
the  ISth  day  of  May,  1904. 

Upon  that  indictment  a  warrant  of  arrest 
was  issued,  bnt  the  accused  was  not  arrest- 
ed, for  the  reason  that  he  waa  not  found 
within  the  eUte. 

Then  tha  district  attorney  of  Erie  county 
^plied  to  the  governor  of  New  York  for  a 
requisition  npon  the  governor  of  Masaachn- 
setts  for  Appleyard  as  a  fugitive  from  Jus- 
tice. The  application  was  based  npon  the 
above  indictment  and  nnmerous  accompany- 
ing affidavits,  stating,  among  other  things, 
that  the  accused  was  then  in  Massachusetts. 
A  requisition  was  accordingly  mad?  upon 
the  governor  of  that  commonwealth  for  the 
^tprehension  of  Appleyard,  and  his  delivery 
to  a  named  agent  of  New  York,  who  was 
authorized  to  receive  and  vmrvj  him  to  the 


latter  stata^  to  be  there  deiJt  with  Meordii^ 
to  law.  With  that  mquiaition  went  properly 
authenticated  copies  of  all  the  papers  whisk 
had  been  submitted  to  the  governor  of  Nov 
York  by  the  district  attorney  of  Erie 
county. 

The  governor  of  Massachusetts  reoeived 
the  requisition,  and,  pursuant  to  the  stat* 
utes  of  that  commonwealth,  referred  it  to 
the  attorney  general  for  examination  and  re- 
port. Giving  the  accused  full  opportunitjt* 
to  be  heard  and  to  introduce 'evidence,  of? 
w4iich  he  availed  himself,  that  officer  exam- 
ined the  case  and  reported  that  the  requisi- 
tion wsa  In  regular  and  proper  form  and 
that  there  was  no  sufficient  reason  why  tt 
should  not  be  honored.  The  governor  there- 
upon issued  a  warrant  for  the  arrest  of  Ap- 
pleyard and  his  delivery  to  the  agent  of  New 
York,  to  be  taken  to  that  state,  the  offloee 
who  should  execute  the  warrant  being  re> 
quired  to  give  the  accused  such  opportunity 
to  sue  out  a  writ  of  habeas  corpus  as  waa 
prescribed  by  the  laws  of  Massachusetts  in 
such  cases.  Appleyard,  having  bean  arrested 
applied  for  a  writ  of  habeas  corpus  to  the 
supreme  judicial  court  of  Masaaohusetta. 
This  fact  ia  stated  in  ths  return  of  the  offl> 
cer  holding  tbe  accused,  and  is  not  denied. 
That  court,  after  hearing  an  argum'Snt,  de- 
nied the  application,  and  remanded  the  pe- 
titioner to  the  custody  of  the  agent  of  New 
York,  to  be  held  in  accordance  with  the  war- 
rant issued  by  the  goremor  of  Massacbn* 

The  accused  then  applied  to  the  drcott 
court  of  the  United  States  for  a  writ  of 
habeas  corpua,  alleging  that  the  warrant  of 
the  goTcmor  of  Maosachnsetts  and  the  or- 
der for  his  delivery  to  the  agent  of  New 
York  were  Issued  without  authority  of  law, 
and  contrary  to  tbe  Constitution  and  laws, 
as  well  of  the  United  States  as  of  Massa- 
chusetts, and  "especially  contrary  to  S  2, 
article  4,  of  Uie  Constitution  of  the  United 
SUtes,  and  of  i  6278  of  the  Revised  Stat- 
utes of  the  United  States  (U.  B.  Comp.  SUt. 
1901,  p.  3597),  in  that  your  petitioner  is 
not  a  fugitive  from  justice."  The  writ  waa 
issued  and  a  return  was  made  of  the  above 
facts. 

At  the  hearing  in  the  oircult  court  the 
accused  requested  a  ruling  that,  on  tbe  evi- 
dence, it  did  not  appear  that,  within  tha 
meaning  of  the  Constitution  and  laws  of  the 
United  States,  he  was  a  fugitive  from  jus- 
tice^ and,  also,  that  he  should  be  discharged 
from  custody  unless  it  appeared  positively, 
by  a  preponderance  of  proof,  that  be  "con- 
sciously fied  from  justice  when  he  left  the 
state  of  New  York."  Those  requests  were 
denied.  But  the  court  granted  a  request 
that  the  finding  by  the  governor  of  Maasa- 
ohusetts  aa  a  fact  that  the  accused  was  ft 
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n  fngttlva  from   jnstlea  ««■  not   eonclmtvv. 

>  Th«  eonrt  r«fiued*to  And,  ■■  fact*,  thftt  the 
uts  of  Appleyard  did  not  conatitate  a  crime 
nndsr  the  laws  of  Nev  York;  that  no  dime 
was  committed  by  him  In  that  state ;  and 
that  Appleyand  waa  not  in  Nbw  York  on 
Uay  18th,  1904,  the  date  of  the  alleged 
eiime.  It  consequently  diacbarged  the  writ 
of  habeas  corpus.  From  that  order  the 
Itreeent  appeal  waa  proeecated. 

It  cannot  be  eaid  that  the  appellant  ha* 
not  bad  ample  opportunity  to  teat  tihe  qnei- 
tion  wbetber  his  detention  was  in  rtolation 
of  the  Conetitutlon  and  lawi  ot  the  United 
Btatea.  He  baa  bad  three  heoringa  upon  that 
qneation;  flrat,  before  the  ezeoutire  autliori- 
ties  of  MEusachusetta,  then  before  the  *u- 
preme  judicial  court  of  that  eommonwealth, 
and  finally  before  Uie  einmlt  court  of  the 
United  Statee.  Upon  each  occaabn  be  in- 
•iated  that,  within  the  meaning  of  the  Con- 
■titation  and  lawi  of  the  United  8t&tea,  be 
eonld  not  be  regarded  aa  a  fugitive  from 
Juatice.  The  deciaion  at  each  hearing  waa 
advene  to  that  contention,  and,  nnteaa  this 
eourt  rereraea  the  judgment  of  the  cinmit 
oonrt,  be  miut  atand  hia  trial  upon  the 
charge  that  ha  committed  a  crime  againat 
the  laws  of  New  York.  In  view  of  the  bia- 
tory  of  this  caie  from  the  time  of  the  de- 
mand npon  the  governor  of  MaaMefaoaette 
for  the  lurrender  of  the  appellant,  this  oonrt 
ahould  heaitate,  by  diiturblng  the  ruling  be- 
low, to  further  delay  the  adminiatrstion  by 
New  York  ot  ita  criminal  law*  througfa  its 
own  judicial  tribunala.  Regularly,  the  ae- 
euaed  ahould  have  proaecuted  a  writ  of  er- 

Jlior  to  the  supreme  judicial  court  of  Maaaa- 

■  chnsett«  before'lnToking  the  jnriadietion  of 
the  circuit  court  of  the  Unitad  Statea  npon 
habeas  corpus.  Ex  parte  Royall,  117  U.  B. 
241,  251-2S3,  £9  L.  ed.  308,  871,  878,  0  Sup. 
Ct.  Rep.  734 ;  Maricnaon  v.  Boucher,  176  U.  B. 
184,  44  L.  ed.  124,  20  Bup.  CL  Rep.  78;  Min- 
nesota T.  Brundage,  180  U.  8.  409,  602,  40 
L.  ed.  S30,  640,  21  Sup.  Ct-  Rep.  4CS;  Reid 
V.  Jonei,  187  U.  S.  1S3,  47  L.  ed.  lie,  23 
Bup.  Ct.  Rep.  80.  But,  in  view  of  the  l«ng 
time  which  haa  elapsed  since  t}i«  goremor 
of  New  York  made  his  requisition  for  the 
surrender  of  the  accused,  and  aa  the  caae  is 
one  which  the  public  Interests  demand 
ahould  be  apeedily  determined,  we  think  the 
enda  of  justice  will  be  promoted  if  we  pro- 
eeed  to  a  final  judgment  on  this  appettL 

Upon  a  careful  scrutiny  of  the  record  we 
discover  no  ground  for  the  assertion  that  the 
detention  of  tlie  appellant  is  in  violation  of 
the  Constitution  or  laws  of  the  United 
Btataa.  The  crime  with  which  he  is  charged 
la  alleged  in  the  Indictment  to  h»ve  been 
eommitted  at  Buffalo,  New  Yoifc,  on  May 
IStb,  1W4.  It  la,  ««  think,  almndMitly  ••- 
tablished  I^  tin  aridanea  Uiat  ha  waa  par- 
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sonally  preaent  in  fliat  efty  m  that  day,  and 
that  tberesifter  he  left  New  Yo^  altbon^ 
there  waa  some  eridenee  to  the  effect  that 
on  the  partlcnlar  day  named  he  waa  not  in 
the  state.  In  hia  own  afDdavit,  submitted 
and  accepted  aa  evidence,  the  accused  speci- 
fied several  daya  when  he  was  in  Buffalo, 
prior  to  and  subsequent  to  May  ISth,  1B04, 
but,  aa  stated  by  the  attorney  general  of 
Maaaachnaetta  In  hia  report  to  the  govenuw 
of  that  commonwealth,  there  waa  in  that 
affidavit  no  statement  directly  denying  that 
he  waa  in  N«w  Yoric  at  the  time  and  plac« 
indicated  in  the  indictment. 

But  the  appellant  contended  below,  aa  ho 
does  ber^  that  he  had  no  htliaf  when  leav- 
ing New  York  at  any  time  that  he  had  vio- 
lated its  criminal  laws,  and  therefore,  within 
the  meaning  of  the  Constitution  and  laws 
of  the  United  States,  he  could  not  be  deemed 
a  fuj^tive  from  Its  jnstka.  This  contention 
cannot  be  sustained;  indeed,  it  eonld  not  be 
auatained  without  materially  impairing  the 
efficacy  of  the  constitutional  and  ststntorj 
provisions  relating  to  fugitives  from  justtoe. 
An  alleged  fugitive  may  believe  that  he  haa^ 
not  committed  any  orime  against  the  lawa  of  9 
the  state  in  which  he  ia  indicted, 'and  yet,* 
according  to  the  laws  of  such  state,  aa  ad- 
mioatered  by  Its  judicial  tribunals,  he  may 
have  dona  ao,  and  his  belief  or  want  of  be- 
lief may  be  without  foundation  in  law. 
It  la  the  province  of  the  courta  of  New  Yoric 
to  declare  what  ita  laws  are,  and  to  deter- 
mine whether  particular  act*  on  the  part  of 
an  alleged  offender  conatitute  a  crime  nnd^ 
euch  laws.  The  constitutional  proviaioB 
that  a  peraon  chained  with  crime  against 
the  laws  of  a  etate,  and  who  fiee*  from  its 
justice,  mnat  be  delivered  up  on  proper  de- 
mand. Is  sufficiently  compreben^ve  to  em- 
brace any  offoiae,  wnatevw  ita  nature,  which 
the  state,  mnalatently  with  the  Constitution 
and  laws  of  the  United  Btates,  may  have 
mode  a  crime  againat  its  lawa.  Kentucky 
V.  Dennison,  £4  How.  80,  SB,  16  L.  ed.  717; 
Ez  parte  Reggel,  114  U.  &  S42,  SfiO,  SB  L.  ed 
aSO,  262,  6  Sup.  Ct  Rep.  1148.  So  that  the 
simple  inquiry  mnat  be  whether  the  person 
whose  surrender  ia  demanded  is  in  fact  a 
fugiUre  from  juatice,  not  whether  he  com- 
tdoutlff  fled  from  justice  in  order  to  avoid 
prosecution  for  the  crime  with  which  he  la 
charged  by  the  demanding  state.  A  person 
charged  by  indictment  or  by  affidavit  before 
a  mogiatrate  with  the  commisaion  within  a 
state  of  a  erima  covered  by  Ita  laws,  and 
who,  after  the  date  of  the  oommlsrion  of 
such  crime,  leaves  the  state, — no  matter  for 
what  purpose  or  with  what  motive,  nor  un- 
der what  belief, — becomes,  from  the  time  of 
such  leaving,  and  within  th«  meaning  of  the 
Constitution  and  the  laws  of  the  United 
Stataa,  »  fngltire  finm  Jnatiee,  and  If  fooad 
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la  anotb«r  atwte  moat  b«  deltrered  up  bjr 
tlie  goremor  of  luch  ■btt«  to  tha  state  whose 
UwB  are  alleged  to  bare  been  vloltited,  on 
the  production  of  such  indictment  or  affida- 
vit, certified  aa  authentic  by  the  governor  of 
tha  state  from  which  the  accused  departed. 
Such  !•  the  command  of  the  supreme  law  of 
the  laod,  which  may  not  be  disregarded  by 
any  state.  The  eonatltntional  provlsioii  re- 
lating to  tugitlTes  from  justice,  ae  the  his- 
tory of  its  adoption  will  show,  ia  in  the  na- 
ture of  a  treaty  stipulation  entered  into 
for  the  purpoBO  of  securing  a  prompt  and 
efficient  administration  of  the  criminal  laws 
^  of  the  eeveral  atatea, — an  object  of  the  first 
N  concern  to  the  people  of  the  entire  country, 
■  and  which  each  etate  ia  bound,  in  fidelity  to 
the  Constltntlon,  to  recognize.  A  faithful, 
vigorous  enforcement  of  that  stipulation  is 
vital  to  the  harmony  and  welfare  of  the 
atatea.  And  while  a  state  should  tatce  care, 
within  the  limita  of  the  law,  that  the  rights 
of  It*  people  are  protected  against  ill^al 
aetion,  the  judidal  authorities  of  the  Union 
should  equally  take  care  that  the  prorisiona 
of  the  Conatitation  be  not  ao  narrowly  in- 
terpreted aa  to  enable  offenders  against  the 
laws  of  a  state  to  find  a  permanent  asylum 
in  the  territory  of  another  state. 

In  Roberts  t.  Reilly,  HO  U.  S.  80,  95,  07, 
£0  li.  ed.  544,  049,  0  Sup.  Ct.  Rep.  291,  this 
Qonrt  said  that  the  act  of  Congress,  |  S278 
of  the  Revised  Statutes,  made  it  the  duty 
of  the  executive  authority  of  the  state  in 
which  ia  found  a  peiaon  charged  with  crime 
against  the  laws  of  another  state,  and  who 
has  fled  from  its  Justice,  "^  cauaa  tha  arrest 
of  the  alleged  fugitive  from  justice  when- 
ever the  executive  authority  of  any  state 
demands  such  person  aa  a  fugitive  from  jus- 
tice, and  produces  a  copy  of  an  indictment 
found,  or  affidavit  made  before  a  magis- 
trate of  any  state,  charging  the  person  de- 
manded with  having  committed  a  crime 
therein,  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  state  from 
whence  the  person  so  charged  has  fled.  It 
must  appear,  therefore,  to  the  governor  of 
the  state  to  whom  such  a  demand  is  pre- 
sented, before  he  can  lawfully  comply  with 
it,  first,  that  tha  person  demanded  is  sub- 
■tantially  charged  with  a  crime  against  the 
lawB  of  the  state  from  whose  justice  he  is 
alleged  to  have  fled,  by  an  indictment  or  an 
affidavit,  certified  as  authentic  by  the  gov- 
ernor of  the  state  making  the  demand ;  and, 
second,  that  the  person  demanded  Is  a  fugi- 
tive from  the  justice  of  the  state  the  exec- 
utive antbority  of  which  makea  the  demand. 
The  Brat  of  these  prerequisites  is  a  question 
of  law,  and  ia  always  open  upon  the  face  of 
the  paper*  to  judicial  Inquiry,  on  an  appli- 
cation for  a  diacharge  under  a  writ  of  habeas 
eorpns.    The  second  ia  a  question  of  fact. 


which  tha  governor  of  the  state  upon  whom 
the  demand  is  made  must  decide,  upon  snch  g, 
evidence  as  he  may  deem  satiaf  actory.  How  J 
far  his  deciaion  may  be'reviewed  judicially* 
in  proceedings  in  habeas  corpus,  or  whether 
it  is  not  conclusive,  are  questions  not  settled 
by  harmoniouB  judicial  decisions,  nor  by  any 
authoritative  judgment  of  this  court.  It 
ia  conceded  that  tha  determination  of  the 
fact  by  the  executive  of  the  state  in  issuing 
his  warrant  of  arreat,  upon  a  demand  made 
on  that  ground,  whether  the  writ  contains  a 
recital  of  an  express  finding  to  that  eSect 
or  not,  must  be  regarded  as  sufilcient  to 
justify  the  removal  until  the  presumption  la 
its  favor  is  overthrown  by  contrary  proof. 
Ex  parte  Reggel,  114  U.  B.  042,  29  L.  ed.  25(V 
5  Sup.  Ct.  Rep.  1148." 

Replying  to  tha  suggestioI^  in  that  eass^ 
that  the  fugitive  waa  not  within  the  de- 
manding state  subsequent  to  the  finding  of 
the  indictment,  the  court  further  aaidt 
"The  ^pelUnt  in  his  affidavit  does  not  deny^ 
that  he  was  in  the  state  of  New  York  about 
the  date  of  the  day  laid  In  the  indictment 
when  the  ofllenae  is  alleged  to  have  been  cam> 
mitted,  and  statas,  by  way  of  inference  only^ 
that  he  wta  not  in  that  state  on  that  very 
day;  and  the  fact  that  he  has  not  been 
within  the  state  alnca  the  finding  of  the  in- 
dictment is  irrelevant  and  immaterial.  T» 
be  a  fugitive  from  justice,  in  tha  sense  of 
the  act  of  Congress  regulating  the  subject 
under  conaideration.  It  is  not  necessary  Uiat 
the  party  charged  ahould  have  left  the  state- 
in  which  the  crime  is  alleged  to  have  been 
committed,  after  an  indictment  found,  or 
for  the  purpose  of  avoiding  a  protecntioa 
anticipated  or  begun,  but  simply  that  having 
within  a  state  committed  that  which  by  its 
laws  constitutes  a  crime,  when  he  is  sought 
to  be  subjected  to  its  criminal  process  to 
answer  for  his  offense,  he  faaa  left  Its  juria- 
diction  and  is  found  within  the  territory  of 
another."  To  the  same  effect  are  Ex  parte 
Brown,28Fed.  Ba3,665;Re  White,  6C.C.A. 
29,  14  U.  S.  App.  ST,  65  Fed.  Gl,  57;  Ro 
Bloeh,  87  fed.  081,  9S3.  It  ia  suggested  that 
Roberta  v.  Reilly  was  substantially  modified 
in  Streep  v.  United  States,  160  U.  S.  128, 1S4, 
40  L.  ad.  3«5,  3S0,  IS  Sup.  Ct.  Rep.  244,  in 
which  the  court  had  occasion  to  construs  | 
1045  of  tha  Revised  Statutes  (U.  S.  Comp. 
Stat  1901,  p.  72S).  But  this  U  an  error. 
Interpreting  the  words  "fleeing  from  jus- 
tice" as  found  in  that  section,  the  court  ex-^ 
pressly  held  that  these  worda  must  receive  g 
4^e  same  construction  as  was  given  in  Rob-  * 
erts  V.  Reilly  to  like  words  in  g  5278  of  the 
Revised  Statutes,  the  inquiry  in  that  caaa 
being  whether  tha  aceuaed  was  a  fugitive 
from  justice. 

In  support  of  Us  oontention,  the  appellant 
refers  t«  Hyatt  v.  New  Toric,  188  U.  S.  691. 
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S7,  23  Sup.  Ct  Rep.  450.  That 
was  the  case  of  an  arrest  in  New  York,  vm- 
der  th«  warrant  of  tbe  governor  ol  that 
■tate,  of  aa  alleged  fogitive  from  the  jnatico 
of  Tennessee,  in  which  srtate  be  stood 
elisrged  by  indictment  with  crime  commit- 
ted in  that  state.  This  court  said  (p.  710, 
li.  ed.  p.  064,  Sup.  Ct.  Rep.  p.  462)  that  aa 
the  alleged  fugitive  "showed,  without  con- 
tradiction, and  upon  conceded  facts,  that  be 
was  not  within  the  state  of  Tennessee  at 
the  times  stated  in  the  indictments  found  in 
tbe  Tennessee  court,  nor  at  any  time  when 
the  acts  were,  if  ever,  committed,  be  was 
not  a  fugitive  from  justice  within  the  mean- 
ing of  the  Federal  statute  upon  that  sub- 
ject, and  upon  these  facts  the  warrant  of 
the  governor  of  the  state  of  New  York  was 
improperlj'  issued,  and  the  judgment  of  the 
court  of  appeals  of  the  state  of  New  Yorlc, 
discharging  the  relator  from  Imprisonment 
by  reason  of  such  warrant,  moat  be  af- 
firmed." The  present  case  is  a  wholly  differ- 
«tt  ene;  for  here  tbe  presumption  arising 
from  the  r«citals  in  the  warrant  of  arrest  in 
favor  of  its  validity  was  not  ererthrowD  by 
the  proof;  on  tbe  contrary,  it  appeared,  by 
ft  preponderance  of  evidence,  that  tlie  accused 
was  in  the  state  of  New  York  when  the  al. 
leged  crime  wa*  committed. 

Similar  views  to  those  expressed  in  Bob- 
•rta  T.  Reilly  have  been  expressed  by  state 
courts.  In  Kingsbury's  Case,  108  Mass. 
827,  22S,  the  contention  of  the  fugitive  from 
Justice  was  that,  as  she  went  into  the  de. 
manding  state  and  returned  to  her  Iiomein 
Uie  other  state  before  the  alleged  crime  was 
Imown,  she  could  not  l>e  deemed  to  liave  fled 
fram  justioe.  But  the  court  said:  "The  ma. 
terial  facts  are,  that  the  prisoner  ii  charged 
with  a  crime  in  the  manner  prescribed,  and 
has  gone  beyond  the  jurisdiction  of  the 
■tata,  m>  that  there  has  been  no  reasonable 
opportumty  to  proMouto  him  after  the  facts 
^  were  known.  The  fact  in  this  case,  that 
N  she  returned  to  her  permanent  home,  cannot 
7  Im  materiaL  .  ,  ,  It  is  sufficient 'that  the 
crime  of  larceny  liaa  been  properly  charged, 
and  that  the  prisoner  is  a  fugitive, 
and  a  requisition  baa  been  properly  made." 
In  State  ei  rel.  Burner  v.  Richter,  37  Minn. 
436,  433,  3G  N.  W.  9,  tbe  contention  was  that 
to  constitute  a  fugitive  from  justice  a  per- 
son must  have  left  the  state  where  the  crime 
was  committed  for  the  purpose  of  escaping 
the  legal  consequences  of  his  crime.  Refer. 
Ting  to  Roberts  v.  Reilly,  above  cited,  as  au- 
thoritative and  binding,  and  as  in  accordance 
with  its  own  views,  the  supreme  court  of 
Minnesota  well  said:  "The  sole  purpose  of 
this  statute,  and  of  tbe  constitutional  pro. 
Tision  wUch  it  was  designed  to  carry  into  ef- 
fect, was  to  secure  the  retnm  of  persons 
who  had  eomniitt«d  crime  within  one  static 


and  bad  left  it  before  answering  the  do* 
manda  of  justice.  The  important  thing  is 
not  their  purpose  in  leaving,  but  the  fact 
that  they  had  left,  and  hence  were  beyond 
the  reach  of  the  process  of  the  state  where 
the  crime  was  committed.  Whether  the 
motive  for  leaving  was  to  escape  prosecution 
or  something  else,  their  retum  to  answa 
the  charges  against  them  is  equally  within 
the  spirit  and  purpose  of  the  statute;  and 
the  simple  fact  that  tbey  are  not  within  tb* 
state  to  answer  its  criminal  process,  when 
required,  renders  them,  in  legal  intendment, 
fugitives  from  justice,  regardless  of  their 
purpose  In  leaving."  In  Re  Toorhees,  32  N. 
J,  Ii.  141,  ICO,  tbe  court  said:  "A  person  who 
commits  a  crime  within  a  state,  and  with> 
draws  himself  from  such  jurisdiction  with- 
out waiting  to  abide  the  consequences  of  suoh 
act,  must  be  regarded  as  a  fugitive  from 
the  justice  of  the  state  whose  laws  be  ha» 
infringed.  Any  other  construction  would  not 
only  be  Inoosslstent  with  good  sense  and 
with  the  obvious  import  of  the  word  to  bo 
interpreted  in  the  context  In  which  ft 
standf,  but  would  likewise  destroy,  for  most 
practical  purposes,  the  efficacy  of  the  entire 
constitutional  provision."  In  Ex  parte 
Sweoringen,  13  S.  C.  74,  BO,  tbe  court  held 
that  the  terms  "fugitive  from  justice"  "were 
intended  to  embrace  not  only  a  case  wiiero 
a  party,  after  oommitting  a  crime,  actually 
flees,  in  the  literal  sense  of  that  term,  froi>i„ 
the  state  where  snch  crime  was  conunittedaM 
but  alao  a  ease  where*a  citizen  of  one  state,* 
who,  within  the  territorial  limits  of  another 
state,  commits  a  crime,  and  then  simply  re- 
turns to  his  own  home.  Tbe  object  of  the 
Constitution  was  to  enable  a  state  whose 
laws  liad  been  violated,  to  secure  the  arrest 
of  the  person  charged  with  such  violation, 
even  though  such  person  might  be  beyond 
the  reach  of  the  ordinary  process  of  such 
sUte."  In  Re  Mohr,  73  Ala.  603,  612,  49  Am. 
Rep.  63,  the  oourt,  referring  to  the  words  la 
the  Constitution,  "who  sball  flee  from  justice 
and  be  found  in  another  state,"  said:  "There 
is  a  difference  of  opinion  aa  to  what  must 
be  the  exact  nature  of  this  flight  on  the 
part  of  the  criminal,  but  the  better  view, 
perhaps,  is  that  any  person  is  a  fugitive 
within  the  purview  of  the  Constitution, 
'who  goes  into  a  state,  commits  a  crime,  and 
then  retvrnt  home.'  "  In  Hlbler  v.  State, 
43  Tex.  1B7,  201,  the  court  said:  'The  words 
'fugitive  from  justice'  as  used  In  this  con- 
nection, must  not  be  understood  in  a  literal 
sense,  but  in  reference  to  tbe  subject-matter, 
considering  the  general  object  of  the  Con- 
stitution and  laws  of  the  United  States  in 
relation  thereto.  A  person  who  commits  a 
crime  in  one  state,  for  which  he  is  indicted, 
and  departs  therefrom,  and  is  found  in  an- 
other state,  may  well  be  regarded  as  a  fugi* 
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tive  from  jiutice  lit  tit<  Mnn  in  vhleh  It  i> 
li«r«  naed." 
Keferring  to  the  oplnloii  in  Pettlbone  t. 
NldioU  (jnst  d«dd«d)  903  D.  EL  192,  51  L. 
«d.  148.  27  Sap.  Ct  Rep.  Ill,  for  a  further 
diacaMlon  of  the  teuera]  mibject,  and  percelr- 
Ids  no  error  in  the  action  of  the  Circuit 
Coart,  Ita  final  order  it  afflrmed. 


<203  U.  8.  243) 

NORTHWESTERN  NATIONAL  LIFE  IN- 
SURANCE COMPANY,  Plfr.  in  Err., 


Deceaied. 

Conatitvtional  Uw— dna  pro«sa  Df  Uyr— 
equal  pioteetiott  of  the  Uwt— atate  tegn- 
lation  of  lUBUiancB. 

A  foreign  life  inmranM  company  do- 
ing buaineas  in  Mlsaouri  ia  neither  deprived 
of  its  libert;  or  property  withont  due  proo- 
ess  of  law  nor  denied  the  aqnal  protection 
of  the  laws  by  Mo.  Rev.  SUt.  g  78M,  which 
cnta  off  any  defense  by  a  life  insurance  com- 
pany, domestic  or  foreign,  based  up^n  the 
laUe  and  fraudulent  atatementa  in  the  ap- 

Elication,  no  leu  the  matter  miarepresented, 
I  the  judgment  of  the  jury,  actually  con- 
tributed to  the  death  of  the  Injured. 


tNo.34.] 


IN  ERROR  to  tha  Circuit  Oonrt  of  the 
United  States  tor  tha  Weatam  Diatrict 
«f  Mlaaouri  to  review  a  judgment  In  fftvor 
of  plaintiffs  in  an  action  on  two  polldea  of 
life  Inennince,  Affirmad. 
The  facta  are  st»t«d  in  tha  ojdnion. 
Messrs.  Stephen  S.  Brown,  W.  A.  Earr, 
and  John  E.  Dolman  for  plolntilT  in  error. 

MeaiTS.    Bobeit   A.    Hvwitt,   Jr.,   W.   H. 
Haynei,  Kendall  B.  Randolph,  and  W.  M. 
^  Fitch  for  defendants  in  error. 

'Mr.  JuBtlea  Hariut  deliTered  tha  opinio) 
of  the  court) 

Thii  waa  an  action  npon  two  polIdM  of 
iDiurance  issued  by  the  Northweatem  Na- 
tional Life  Insurance  Company,  a  Minnaaota 
corporation  doing  IiuaineBs  in  Hiasouri,  np- 
on the  life  of  Eber  B.  Eoloaoni  one,  dated 
November  2I*t,  1901,  the  other.  May  14th, 
1902;  each  for  the  mm  of  f5,00O,  payable  to 
the  estate  of  the  insured  within  ninety 
davs  after  the  acceptance  by  ths  company  of 
eatiafartory  evidence  of  hia  death  while  the 
polit^y  was  in  full  force. 

Each  policy  contained  these  provisions: 
This  policy  Bhali  not  be  in  force  until  the 
Aral  premium  is  paid,  and  tha  policy  deliv- 


ered to  and  accepted  by  the  Insured  while  in 
good  health.  At  any  time  when  this  policy 
has  l>een  two  years  continuoualy  in  force  It 
will  be  inconteatable,  except  for  fraud  and 
nonpayment  of  praminms  as  provided  harein, 
if  tha  age  of  the  insured  haa  t>een  correctly 
stated  in  the  application." 

The  application  for  insurance  woa  mode 
by  reference  a  part  of  the  policy,  the  lattw 
providing  tliat  tha  statements  and  answers 
therein  every  person  accepting  or  acquiring 
an  Interest  in  the  policy  "adopts  as  hia  own, 
and  warrants  to  be  full,  complete,  and  true, 
and  agrees  to  be  material."  The  application 
provides:  "No  obligation  shall  arise  under 
this  application  nntil  the  usual  policy  of  in- 
surance rtiall  be  issued  and  delivered  to  me, 
I  being  at  that  time  In  good  health,  and  the 
first  preminm  paid  tty  me,"  also,  "I  warrant 
the  statements  and  answera  aa  written  or 
printed  herein,  or  in  part  two  of  this  appll-g^ 
cation,  to  be  full,  complete,  and  true,  wheti)-J( 
er  written*by  my  own  hand  or  not,  and  agree* 
that  every  auch  statement  and  answer  Is 
material  to  the  risk;"  also,  "That  I  am  not 
afflicted  with  any  disease  or  disorder;  not 
have  I  hod  any  illness,  local  disease^  at 
personal  injury  not  herein  aet  forth." 

Among  the  questions  propounded  to  the  In- 
aured  and  his  anaweia — embodied  In  the  ap- 
plication— were  the  following:  "Q.  Haa  any 
company  or  aasodation  ever  postponed  or 
declined  to  grant  insuronos  on  your  llfeT 
A.  No.  Q.  If  so,  for  what  raoaon  and  by 
what  company  or  association.  A.  No.  Q. 
Has  any  physician  aver  given  an  unfavor- 
able opinion  upon  your  Ufa  with  raferanea 
to  life  insurance  or  otherwise  T  A.  No.  Q. 
Have  yon  ever  had  any  illneai,  local  ^'""fi. 
injury,  mental  or  nerroua  dissaae  or  Infirm- 
ity, or  ever  had  any  disease,  weakness,  or 
ailment  of  the  head,  throat,  lungs,  heart, 
stomach,  intestines,  liver,   kidneys,  bladder 


or  any  dlaeaae  or  Infirmity  whatever  T 
No.  Q.  Qive  noma  and  address  of  each  phy- 
sician who  has  prescribed  for  or  attended 
you  within  the  post  ten  years,  and  for  what 
disease  and  ailmental  Name,  Dr.  C  0.  Fat- 
ton,  McFoll,  Missouri,  (b.)  For  what  dis- 
ease or  ailment  T  A.  Bilious  attack,  f^ 
Has  your  husband  or  wife  or  any  other  im- 
mediate member  of  yonr  family  any  tuber- 
culous disease?  A.  Only  sister  hod,  aa  stat> 
ed." 

It  was  admitted  at  the  trial  that  the  la- 
snred  died  February  28th,  1903,  having  poU 
all  premiums  due  upon  his  policies,  and 
that  proofs  of  hji  death  were  made,  luc^ 
proofs  stating  that  be  died  of  progresslTO 

The  company  denied  all  liability  on  ita 
policiea,  upon  the  ground  that  each  of  tha 
onawera  to  the  abora  qnestions  was  n» 
true,  and  known  t«  b«  so  by  tha  appllcaaft 
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when  b«  made  tlmn.   And  »t  tbe  trUI  It  wu 
offered  to  b«  proved  (sad  the  offer  wM  re- 
jected, the  compui7  dul;  excepting)   that 
•aeh  anrwen  were  not  true,  and  when  made 
irvre  known  to  be  untras. 
There  wu  a  verdiot  for  the  plaintiffs,  the 
«  Kiecntore  of  the  insured,  for  the  amoant  due 
.on   the   two   policies,   namel7,*911,060,   for 
which  judgment  was  rendered  againet  the 
eompanf. 

The  caie  waa  brought  here  under  the  act 
«f  Manb  3d,  ISSl,  ch^.  517,  which  author- 
Ixea  an  appeal  or  writ  of  error  directly  to 
this  oonrt  from  a  oircoit  or  district  court 
«f  the  United  States,  in  any  case  in  which 
the  Constitution  or  law  of  a  state  is  claimed 
to  be  in  contraTention  of  the  Constitution 
Of  the  United  States.  SB  Stat,  at  L.  SSS, 
82S,  U.  S.  Comp.  Stat.  1901,  pp.  488,  640. 

When  the  policies  in  question  were  issued 
It  waa  provided  hj  the  statutes  of  Missouri, 
I  7800,  that:  "No  misrepresentation  made 
In  obtaining  or  securing  a  policy  of  insur- 
ance on  the  life  or  lives  of  any  person  or 
persons,  dtizens  of  this  atate,  shall  be 
deemed  material,  or  render  the  policy  void, 
unless  the  matter  misrepresented  ahsjl  have 
actually  oontritnted  to  the  oontingency  or 
•rent  on  which  the  policy  ia  to  become  due 
and  payable,  and  whether  it  so  contributed 
In  any  case  shall  be  a  question  for  the  jury;" 
and  by  i  7S91,  that  "in  suits  brought  upon 
life  policies,  heretofore  or  hereafter  issued, 
BO  defense  based  upon  miBrepresentation  In 
obtaining  or  securing  the  same  shall  be  valid 
vnlesa  the  defendant  shall,  at  or  before  the 
trial,  deposit  in  court  for  the  benefit  of  th« 
plaintiffs,  the  premiums  received  on  such 
policiea." 

Theae  proviriona  were  first  enacted  in 
1S74,  appearing  in  the  Revision  of  1B7S  as 
19  G&7S  and  5977,  in  the  Revision  of  1880 
as  If  fiB4S  and  7891,  and  in  the  prewnt  le- 
vision  as  Sg  7890  and  7891. 

At  the  trial  in  the  circuit  court  the  insur- 
ance company  made  several  requests  for  in- 
atmctions.  They  embodied  these  proposi- 
tions: That  the  statute  of  Uiasouri,  |  7600, 
waa  not  applicable  to  this  ease,  and  could  not 
be  applied  to  It  consistently  with  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States;  that  the  plaintiff  could  not  re- 
cover on  either  policy  if  it  appeared  that  it 
was  not  delivered  to  and  accepted  by  him 
while  he  waa  in  good  health;  that  if  the  in- 
Q  rared,  at  the  time  of  malung  bis  application 
g  for  a  policy  of  insurance,  knowingly,  falsely, 
"  and  fraudulently,  with  tha'purpose  to  mis- 
lead and  deceive  the  company,  misrepresent- 
ed in  the  application  any  matter  concerning 
hia  health,  life,  or  physical  condition,  which 
would  reasonably  affect  the  action  of  the 
company,  then  the  Misaouri  statute  was  not 
applicable  to  the  case;  that  if,  with  the  in- 


tention to  deceive  and  mislead  the  company, 
the  insured  made  In  his  application  an  un- 
true warranty  or  misrepresentation  concern- 
ing anything  material  to  the  risk,  or  if,  at 
the  time  of  the  application,  be  was  in  bad 
health,  and  knew  such  to  be  his  condition, 
but  fraudulently  and  falsely,  with  the  intent 
to  deceive,  stated  that  he  was  then,  and  had 
been  for  twelve  months,  in  good  health,  free 
from  all  ailments,  diseases,  weiikneBBea  and 
infirmities,  whereby  the  company  was  de- 
ceived into  Issuing  the  policy,  when  it  would 
not  otherwise  have  dose  so,  he  could  not  re- 
cover in  this  action. 

The  trial  court  refused  each  request  of  the 
company  and  an  exception  to  its  action  waa 
duly  taken;  and  it  charged  the  jury  (the 
company  excepting)  that  the  Missouri  stat- 
ute was  applicable  to  this  case,  and  not  un- 
constitutional, and  that  the  defendant  com- 
pany could  not  avoid  liability  on  Its  policy 
by  reason  of  any  representations  by  the  In- 
sured in  his  application,  unless  the  jury 
found  that  the  matters  to  which  such  repre- 
sentations had  reference  aottially  ooniribut- 
ed  to  tht  oontingetic]/  or  goeat  on  which  ihe 
policy,  by  its  tervw,  loat  to  heoom«  dne  and 
payable. 

Although  the  assignments  of  error  are 
numerous,  we  do  not  deem  it  necessary  to 
notice  any  questions  except  those  growing 
out  of  the  application  of  the  Missouri  stat- 
ute to  thia  caae. 

As  to  the  purpose  and  scope  of  that  stat- 
ute, we  need  only  refer  to  the  decisions  of 
the  highest  court  of  Missouri,  whose  prov- 
ince it  is  to  declare  its  meanlug  and  effect, 
while  It  is  the  province  of  this  court  to 
adjudge  whether  the  statute,  as  interpreted, 
is  in  conflict  with  the  Constitution  of  the 
United  States.  We  do  not  stop  to  inquire 
whether,  having  due  regard  to  its  words,  the 
statute  might  not  have  been  differently  con- 
strued by  the  state  court,  but  accept  Its^ 
judgment  as  indicating  what  it  is  to  be  tak-g 
en  to  mean.  In  Scbuermann  v.'Union  Cent.* 
L.  Ins.  Co.  1S9  Mo.  841,  053,  6S  S.  W.  723, 
reference  was  made  to  the  history  of 
business  of  life  Insurance  in  Missouri,  the 
court  saying:  "While  equality  of  rights  and 
privileges  should  be  the  general  aim  of  all 
laws,  and  special  reatricUona  and  burdens 
imposed  its  strict  exception,  yet  laws  have 
ever  been  enacted  by  the  state,  and  sus- 
tained, since  the  adoption  of  our  present 
Constitution,  as  before  its  adoption,  which 
were  made  to  operate  against  certain  classes 
of  the  community  only,  when  that  class  has 
occupied  some  peculiar  position,  or  when  it 
has  been  clothed  with  some  peculiar  oppor- 
tunities not  enjoyed  by  the  remainder  of 
the  community.  As  aaid  befc.e,  life  insur- 
ance companies  In  this  state,  prior  to  the 
adoption  of  S  7600,  eould,  and  by  a  practice. 
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almost  natvertal,  did,  insert  in  their  po1Iei< 
ft  alipulation  to  tbe  effect  that  any  antrue 
■tatement  or  answer  made  by  tie  applicant 
for  insnrance  {regardleBs  of  its  materiality 
or  regardless  of  tbe  intent  of  the  applicant 
In  malcing  same)  abould  avoid  the  policy, 
and  too  frequently  wben  demands  were  made 
npon  them  for  the  obligationa  of  the  policit 
tha  companies  availed  themselves  of  these 
harsh  provisions  without  a  return  by  them 
of  the  money  which  they  had  obtained  from 
the  insured  in  his  lifetime,  and  when  the 
untrue  statements  made  had  tittle.  It  any, 
effect  upon  t^e  risk  undertaken  by  the  insur- 
er. This  doctrine  of  warranties,  in  the  ex- 
tent to  which  it  bad  grown  and  was  applied, 
waa  something  peculiar  to  insurance  com- 
panies, and  was  therefore  thought  the  *nb- 
Ject  of  epedal  legislation,  in  a  law  which 
properly  undertook  to  affect  insurance 
panics  alone  in  that  particular.  By  a  long 
and  hurtful  practice  of  a  given  policy  pecul- 
iarly their  own,  insurance  companies  had 
stamped  themselvea  aa  a  clasa,  to  which 
alone  legislation  might  properly  address  it- 
self, in  that  regard." 

In  the  subsequent  case  of  Kern  v.  Supreme 
Lodge,  A.  L.  of  B.  ler  Mo.  471,  487,  67  B. 
W.  292,  the  court,  referring  to  the  statute, 
•aid  that  it  "was  enacted  to  correct  the 
evil  that  had  grown  up,  of  peimitting  In- 
niranee  companies  to  make  every  etatement 
le  or  answer  a  warranty,  and  if  any  one,  bow- 
?  aver  trivial  or  however*  foreign  to  the  risk 
or  loss,  turned  out  to  be  untrue,  to  avoid 
tbe  policy  without  refunding  the  benefits 
the  company  had  received.  Tha  ctatnte 
draws  no  distinction  between  innocent  and 
fraudulent  miarepresentationa,  and  the 
courts  have  no  right  to  draw  any  Bucfa  dis- 
tinction. Tbe  test  applied  by  the  statute  Is 
whether  the  matter  misrepresented  shall 
have  actually  contributed  to  the  contingency 
or  event  on  which  the  policy  is  to  become 
due  and  payable,'  and  the  power  to  deter- 
mine that  question  ia  rested  by  the  statute 
In  the  jury,  and  not  in  the  court."  The  case 
of  Christian  v,  Connecticut  Mnt.  li.  Ins.  Co. 
143  Mo.  460,  45  S.  W.  208,  being  called  to  the 
attention  of  the  atate  court,  it  further 
•aid:  "In  that  case  no  distinction  waa 
drawn,  or  intended  to  be  permitted,  between 
Innocent  and  wilfully  fraudulent  misreprs- 
■entatloni.  The  purpose  was  to  give  full 
force  and  effect  to  tbe  statute,  and  to  hold 
that  no  misrepresentation,  whether  innocent 
or  fraudulent,  when  baaed  npon  a  warranty 
of  truth  by  the  terms  of  the  policy  or  not, 
shall  be  a  defense,  Sinless  the  matter  mis- 
represented shall  have  actually  contributed 
to  the  contingency  or  event  on  which  the 
policy  is  to  become  due  and  payable.' "  See 
tlao  Jenkins  v.  Covenant  Mut.  L  lu.  Oo. 
171  Mo.  3TS.  S8S,  71  8.  W.  SB8. 


We  take  it,  then,  thnt  the  statute.  If 
enforced,  cuts  off  any  defense  by  a  life  in- 
surance company,  t«sed  upon  false  and 
fraudulent  statements  In  tbe  application, 
unless  the  matter  misrepresented  actually 
contributed  to  tbe  death  of  the  insured.    Is 


ease,  deprive  the  insurance  company  of  ita 
"liberty"  or  property  without  due  process  of 
law,  or  deny  to  it  tbe  equal  protection  of  the 
lawsl  Although  the  statute  in  some  degree 
restricts  the  company's  power  of  contract- 
ing, and  is  so  worded  that  the  beneficiariM 
of  its  policy  may  sometimes  reap  the  fruits 
of  fraud  practised  npon  It  by  the  ioeuTed, 
we  cannot,  for  that  reason,  hold  that  tbe 
state  may  not,  so  far  as  the  Constitution 
of  tbe  United  States  is  concerned,  regulate 
the  busineas  of  life  Inaurance  to  the  BXt«nta 
Indicated.  It  is  true  that  this  court  haaj| 
•aid  that  the  liberty*guaranteed  by  the  14tli* 
Amendment  against  deprivation  otherwis* 
than  by  due  process  of  law  embraces  the 
right  to  pursue  a  lawful  calling  and  enter 
into  all  contracts  proper,  necaaaary,  and 
essential  to  the  earrying  out  of  the  purpose* 
of  such  calling.  Allgeyer  v.  Louisiana,  18S 
U.  S.  era,  589,  41  L.  ed.  B32,  B3S,  IT  Bup. 
Ct.  Rep.  427.  It  Is  true,  also,  that  a  corpora- 
tion of  one  state,  dtrfng  business  in  an- 
other atate,  under  such  dreumstancea  aa 
to  be  directly  subject  to  its  procesa  at 
the  instance  of  suitors,  may  invoke  tbe  pro- 
tection of  that  clause  of  the  14th  Amend- 
ment which  declarea  that  no  atate  shall 
'deny  to  any  person  within  its  jurisdiction 
tbe  equal  protection  of  the  laws."  Blake  t. 
McQung,  172  U.  8.  239,  200,  201,  43  L.  ed. 
432,  440,  19  Sup.  Ct  Rep.  100.  But  It  la 
equally  the  doctrine  of  this  court  that  the 
power,  whether  called  police,  governmental, 
legislative,  exists  in  each  state,  by  ap- 
propriate legislation,  not  forbidden  by  its 
own  Constitution  or  by  tbe  Constitution  of 
the  United  States  to  determine  for  ita 
people  all  questions  or  matters  relating  to 
its  purely  domestic  or  Internal  affaira,  and, 
"to  regulate  the  relative  rigftts  and  dutiea  of 
all  peraona  and  corporations  within  its  ju- 
risdiction, and,  therefore,  to  provide  for 
the  public  convenience  and  the  public  good." 
Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio,  173  U.  & 


I  are  informed  by  the  decisions  of  tba 
Buprems  court  of  hCaaonil  that  life  Insnr* 
anee  companies  doing  bnainesa  in  that  stats 
often  secured  contracts  under  which  they 
could  defeat  all  recovery  npon  a  policy,  and 
retain  all  premiums  paid  by  the  insured,  it 
It  appearad  la  proof  that  the  application  for 
insurance  contained  an  inaccurate  or  on- 
tm*  atatement,  howavor  laneeentiy  inada^ 
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as  to  mattera  luTliig  no  ml  or  rabBtantial 
ooimectioQ  wtiatem  with  the  death  of  the 
bunred,  and  which  were  In  no  mubs  mate- 
rial to  the  riek.  Tbli  woi  deemed  an  evil 
practice,  to  be  remedied  hj  legialation.  Of 
eonne,  the  stata,  if  it  had  aeen  propw,  might 
hare  excepted  from  the  operation  of  the 
•tatat«  caaes  in  which  the  imnred,  hf  hie 
npresentations  when  obtaining  a  policy,  per- 
2  petrated  a  fraud  upon  the  company,  or  mad« 
7  (mtme  statementB  in  hia 'application  as  to 
matten  material  to  the  riafe.  But  that  rem- 
ed7  waa  deemed  Inadequate  to  prevent 
wrong  and  injuatiee.  The  state  decided  to 
go  to  the  root  of  the  evil,  and  therefore,  In 
anbertance,  it  establiahed,  aa  a  rule  of  con- 
duct for  all  life  insurance  companies,  do- 
tnaatic  and  foreign,  doing  buainese  in  the 
stat^  Uiat  repreaentaUona,  of  whatever  na- 
ture, mode  to  the  oompanj  hy  the  tnsnred, 
ahonid  not  defeat  recovery  npon  a  policy 
nnleaa  mich  representations.  Is  the  judgment 
of  a  jury,  aetoallj'  contributed  to  the  con- 
tingency or  event  on  which  it  waa  to  be- 
come duo  and  payable.  Surely  the  itate 
could  make  nich  a  isolation  In  relation  to 
its  own  corporations;  for  a  corporation  can- 
not sxert  any  power,  nor  make  any  contract, 
forbidden  by  the  law  of  its  being.  Bnch  a 
restriction  aa  that  founded  In  the  Mlisouri 
statute,  if  embodied  In  the  original  charter 
of  a  life  inanraoce  corporation,  would,  of 
eonroe,  be  binding  upon  it  in  the  state  grant- 
ing inch  charter,  and  could  not  be  disregard- 
ed. If,  however,  no  such  reatrlction  was  im- 
posed by  ita  charter,  It  could  yet  be  imposed 
by  snbeequent  legislation,  unless  the  state 
had  precluded  Itself  from  so  doing  by  some 
eontract  {if  a  binding  one  could  be  made) 
which,  as  to  its  obligation,  was  protected  by 
Um  Federal  Conatitutlon.  The  business  of 
life  Insurance  ia  of  inch  a  pecnliar  character, 
affects  so  many  people,  and  ia  so  intimately 
connected  with  the  common  good,  that  the 
■tato  creating  the  insurones  corporations 
and  giving  them  authority  to  engage  in 
that  business  may,  without  transcending 
the  limits  of  legislative  poww,  regulate  their 
offalra,  m>  far,  at  least,  as  to  prevent  them 
from  committing  wrong  or  injustice  in  ths 
•xercias  of  their  corporate  functions.  The 
stato  may  well  say  to  its  own  corporate 
creatures  engaged  In  the  business  of  life 
insurance  that  they  shall  not  refuse  to  pay 
what  they  agreed  to  pay  simply  because  of 
some  representation  made  by  the  insured 
which  did  not  actually  contribute  to  the 
eontingency  or  event  on  which  the  agree- 
ment to  pay  depended.  If  a  life  insurance 
■  eorporation  does  not  approve  such  a  re- 
jj  striction  npon  the  conduct  of  its  affairs  it 
*  Is  Ito  privilege  to  cease  doing'bnsinesi. 
Now,  if  the  statuto  in  question  is  not  In- 
valid as  to  life  Insoranice  eoiporations  of 
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Missoori,  it  is  not  pererived  that  the  stato 
may  not  moke  Its  provisions  applicable  to 
corporations  of  other  states  doing  business 
in  its  territory  with  ito  sanction  or  under  ito 
license.  That  Ulssouri  could  forUd  life  ia- 
surance  oompajiies  of  other  states  from  do- 
ing any  business  whatover  wIfMn  Its  llmlta, 
except  upon  the  torms  prescribed  by  the  stat- 
ute in  qnestion,  cannot  be  doubted,  in  view 
of  the  decisions  of  this  court.  If  it  could 
go  that  far,  why  may  it  not  declare^  aa  It 
has  in  effect  done,  by  this  statute,  that  ito 
provisions  sball  apply  to  foreign  life  insor- 
ance  companies  doing  business  In  Missouri 
under  ita  license  T  It  would,  indeed,  be  ex- 
traordinary if  the  state  could  compel  ito 
own  life  insurance  companies  to  respect  this 
statute,  but  could  not  enforce  its  provisions 
against  a  foreign  corporation  doing  busi- 
ness within  its  limits^  with  ita  consent,  ex- 
press or  implied — especially  against  on* 
which,  as  Is  the  case  here,  came  into  tha 
stato  for  purposes  of  business  after  such 
stotutory  provisions  were  enacted.  As  ths 
present  etatuto  is  applicable  alike  to  all  life 
icBurance  companies  doing  business  in  Mis- 
souri, after  ita  enactment,  there  is  no  rea- 
son for  saying  that  It  denies  the  equal  pro- 
tection of  the  lawa.  Equally  without  foun- 
dation is  the  cont«ntIon  that  tike  statute 
if  enforced,  will  be  inconsistent  with  the 
lilierty  guaranteed  by  the  Mth  AmendmenL 
The  liberty  referred  to  in  thst  Amendment 
is  the  liberty  of  natural,  not  artificial,  per- 
sons. Nor,  in  any  true,  constitutional  sense, 
does  the  Missouri  stotnto  deprivs  life  In- 
surance companies  doing  business  In  that 
stato  of  a  right  of  property.  Tliis  is  too 
plain  for  discussion. 

What  has  been  said  disposes  of  the  only 
questions  we  need  to  determine,  and  the 
judgment  Is  affirmed. 


Indians— treaty  as  gtanL 

1.  A  title  in  fee  may  psas  under  a  treaty 
with  the  Indians  without  the  aid  of  an  a«t 


Courts — following  deddons  of  state  courts. 
2.  Dedaioas  of  the  courts  of  a  state  re- 
specting the  title  acquired  by  individual  In- 
dians under  the  treaty  of  September  24, 
1319,  with  the  Chippewa  Nation,  to  the 
lands  therein  reserved  for  their  use,  will  not 
be  disturbed  by  the  Supreme  Court  of  tlia 
United  States,  where  they  have  become  a 
rule  of  property,  and  do  not  clearly  invoivs 
a  mislnterpretotion  of  the  words  of  tbo 
tntXj. 
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Iwilim    treaty  u  giuit 

S.  As  all«iiabl«  ttUe  In  fae  simple  vhlch 
mdM  not  be  effected  b^  rMtrictiotia,  la  a 
•ubcequent  patent,  upon  the  power  of  alien- 
ktloD,  pawsd  nnder  ttte  retemLtion  of  640 
■Area  of  luid  for  the  Hie  of  the  ehildren  of 
Bokowtonden  *nd  their  helra,  msde  by  the 
tittnty  of  September  24,  1819,  irith  the  Chip- 
ptwa  Nation,  for  the  oewoa  of  Indian 
landa  to  tha  Unitwl  Btataa. 

[No.  8.] 

Bnbmitted  October  10, 1B06.   Dedded  Decem- 
ber 3,  1906. 

IN  ERHOR  to  tbe  Supreme  Court  of  the 
State  of  Ifiehigan  to  rvrlsw  a  judgment 
which  afBrmed  a  jndgnieiit  of  the  Circuit 
Court  of  Baf  Coanty,  la  that  state.  In 
favor  of  defendant!  in  an  action  of  eject- 
ment.   AfBrmed. 

See  aame  ease  below,  ISa  ICch.  ZSB,  K 
N.  W.  14. 

The  facts  tn  atatad  In  the  opinion. 

Heasra.  Henry  M.  DnfQelO,  Nathaniel  T. 
Cmtchflald,  Jamea  Van  Kleedc,  and  Thomaa 
E.  Webster  for  plaintiff  in  error. 

Mr.  Chester  Ik  Collins  for  defendants  in 


■  *Mr.  Justice  Harlan  delHared  tlie  opiidon 
of  the  court: 

Thie  action  of  ejectment  was  bronj^t  to 
recover  the  posioasion  of  certain  lands  la 
Bay  county,  Michigan,  which  the  plaintiff, 
Ann  Frauds,  claims  as  tenant  for  her  own 
life,  and  which  are  thus  described  In  the 
declaration;  "The  east  half,  the  Bokowton- 
den reserve,  excepting  land  heretofore  owned 
and  occupied  by  F.  A.  Elalaer,  and  10  acavs 
heretofore  owned  and  oocnpled  by  Edward 
McQnlness,  being  in  Township  Fourteen, 
north  range  fonr  east,  and  being  a  part  of 
the  Bolcowtonden  reserve,  conveyed  by  the 
United  States  to  the  children  of  Bokowton- 
den and  thdr  heira,  by  patent,  dated  No- 
vember 8th,  A.  D,  1827." 

The  defendanta  pleaded  the  general  iasne, 
giving  notice  that  they  would  ^ow  that  for 
more  than  twenty  years  next  preceding  the 
eommeneameitt  of  title  action  tbey  and  their 
grantors  had  been  I&  open,  notoriona,  exclu- 
sive, and  adverse  poeaessiou'and  occupancy 
of  the  lands  fn  question  under  claim  and 
color  of  title. 

At  the  conclusion  of  tbe  evidence  the  jury, 
by  direction  of  the  oourt,  returned  a  vwdict 
for  tbe  defendants,  npoa  which  judgment 
was  rendered.  That  judgment  waa  affirmed, 
upon  writ  of  error,  by  tbe  atipreme  court 
of  Michigan. 

By  the  treaty  of  September  Uth,  1819, 
Bade  at  Saginaw  in  the  territory  of  Mich- 
l^n,  and  proclaimed  Marsh  2Eth,  1S20,  be- 


tween the  United  States  and  the  Chippewa 
Nation  of  Indiana,  the  landa  comprehended 
witliin  certain  boundaries  were  forever  ceded 
to  the  United  SUtea.  But  from  that  oesslns 
certain  tracts  were  reserved  for  the  use  of 
the  Chippewa  Nation  of  T»<Tl^Hf  And  by 
article  3  of  the  treaty  it  waa  provided 
that  "there  aliall  be  reserved,  for  the  use  of 
each  of  the  persons  hereinafter  mentioned- 
and  their  heirs,  wldch  persons  are  all  In- 
dians by  descant,  tbe  following  tracts  of 
land:  .  .  .  For  the  use  of  the  children  of 
Bokowtonden,  six  hundred  and  forty  acrei^ 
on  the  Kawkawllng  river."  7  SUt.  at  L. 
203. 

Bnbaequently,  November  flth,  1827,  a  pat- 
ent waa  signed  by  President  Adams.  It  pur> 
ported  to  have  l>een  issued  pursuant  to  that 
treaty,  for  a  tract  of  640  acres  on  Eawkaw- 
ling  river,  described  by  metes  and  bounds, 
"unto  the  said  cldldren  of  Bokowtonden,  and 
their  heirs  forever,"  the  patent  containing 
these  words:  "But  never  to  be  conveyed  by 
thur  helia  without  the  consent  and 
permission  of  the  President  of  the  United 
SUtes." 

The  particular  land  here  in  qnestlon  is  a 
part  of  the  840  acres  reesrved  by  tbe  above 
treaty  for  the  use  of  the  children  of  Bokow- 
tonden and  their  beire,  and  embraced  by  the 
patent  of  1S2T.  What  rights  were  acquired, 
under  and  by  virtue  of  the  treaty,  by  those 
ehildieni  In  Jones  v.  Meehan,  ITS  U.  8.  1, 
8,  21,  44  L.  ed.  49,  S2,  BT,  20  Sup.  Ct.  Rep.  1, 
4,  9,  where  one  of  tbe  questions  was  as  to 
the  nature  of  the  title  that  passed  under 
Indian  treaty  ceding  lands  bo  the  United 
States,  and  wliich  required  a  certain  number  « 
of  acres  to  be  set  apart  from  tbe  ceded  lands^ 
'tor  a  named  Indian  chief,  this  court  said;  * 
"^as  it  a  mere  right  of  occupancy,  with  no 
power  to  convey  the  land  excei^  to  the 
United  States  or  by  thdr  consentT  Or  waa 
it  substantially  a  title  In  fee  simple,  with 
full  power  of  alienationT  Undoubtedly,  the 
right  of  the  Indian  nations  or  tribes  to  their 
'  within  the  United  BUtes  was  a  right 
■session  or  occupancy  only;  tbe  ntU> 
mate  title  in  fee  In  those  lands  was  In  the 
United  BUtee;  and  the  Indian  title  could 
not  Im  conveyed  by  the  Indians  to  anyone 
but  tlie  United  States,  without  ths  consent 
of  the  United  Statea,"— -dting  Johnson  v. 
MTntosh,  8  Wheat  643,  JJ  L.  ed.  081;  Cher- 
okee Nation  V.  Georgia,  S  Pet.  1,  IT,  8  L  ed. 
~\  SI;  Worcester  v.  Georgia,  S  Pet  616,  644, 

L.  ed.  483,  498;  Doe  ex  dem.  Mann  v.  WIl- 

in,  2S  How.  4fiT,  4«3,  16  L.  ed.  684,  686i 
United  States  v.  Cook,  19  Wall  691,  22  L. 
ed.  210;  Uuited  SUtea  v.  Eagama,  118  U.  8. 
376,  381,  30  L.  ed.  228,  230,  0  Sup.  Ct  Rep. 
UOS;  ButU  V.  Northern  P.  R.  Co.  119  U.  S. 
«>,  ST,  80  L.  ed.  330,  SOS,  7  Sup.  Ct  Rep. 
lOOi    But  In  that  case,  after  an  extended  la- 
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Thw  of  prerioiu  decisloiiB,  Wb  caart  farther 
Hdd:  "Tin  clear  renlt  of  thie  eoriea  of  de- 
dsioiti  is  ttist  when  the  United  Btatea,  In  » 
treaty  irith  *n  Indian  tribe,  and  u  part  of 
the  eonaideration  for  the  cesaion  by  the 
tribe  of  a  tract  of  eoantry  to  the  United 
Btatea,  make  a  Teserration  to  a  chief  or 
other  member  of  the  tribe  of  a  epecifled 
number  of  sectiona  of  land,  whether  already 
Identified,  or  to  be  Burveyed  and  located  in 
the  fnttuB,  the  treaty  itself  conTerts  the 
reacrred  leettone  Into  indiTidual  property; 
the  reservation,  unleaa  accompanied  by 
words  limiting  Ita  effect,  ia  aqolvalent  to  a 
present  grant  of  a  complete  title  in  fee 
•imple;  BOd  that  title  is  alienable  by  the 
grantee  at  hi9  pleaanre,  unleaa  the  United 
Btatea,  by  a  provision  of  the  treaty,  or  of 
an  act  of  Congress,  bare  ezpreaely  or  im- 
pliedly prohibited  or  restricted  its  aliena- 
tion." 

Did  an  aUcnable  title  In  fee  simple  pass  to 
Ae  children  of  Bokowtonden  by  virtue  of 
the  treaty  of  1819,  18201  That  question 
was  under  consideration  In  the  courts  of 
Michigan  a  long  while  ago  and  was  an- 
(wcred  in  the  affirmative ;  and  it  would  seem 
ttat  thdr  construction  of  the  prorislons  in 
^  question  has  become  a  rule  of  property  in 
j;  tlwt  stat«.  In  Stockton  v.  Wllliama,  WallE. 
"Ch.  (Mich.)  120,  1E9,  decided  In  1843, 'the 
question  was  elaborately  discnsaed  and  fnlly 
flonsidered.  The  treaty  In  that  case-^the 
Hm«  one  Involved  here — contained  these 
words:  "There  sliall  be  reserved  for  the  use 
of  e«ch  of  the  persons  hereinafter  mentioned 
•ad  their  heirs,  which  persons  are  all  In- 
dkns  by  descent,  the  following  tracts  of 
k&d.  ...  For  the  nsB  ...  of  Mo- 
Utebenoqua  .  .  .  cftch,  itz  hundred  and 
forty  acns  of  land,  to  be  located  at  and  near 
the  Grand  Traverse  of  the  Flint  river  in  meh 
■uumer  as  the  President  of  the  United 
SUtes  may  direct."  7  BUt.  at  L.  2(M.  The 
chancellor  said:  "It  makes  no  mention  of  a 
patent,  nor  does  it  require  the  President  or 
other  officer  of  the  government,  after  the 
lands  have  been  located,  to  do  any  act  wbat- 
«ver  recognizing  the  right  of  the  several  rea- 
weea  to  ttie  different  Motions.  All  It  re- 
quired of  the  President  was  to  have  the 
lands  located,  at  and  near  a  particular  place 
pointed  out  by  the  treaty.  To  locate  does 
not  mean  to  patent,  but  to  have  the  sareral 
sections  surveyed  and  marked  out,  and  a 
■tap  made  of  them,  shovring  the  partlenlaT 
flection  t)etonging  to  each  of  the  reservees. 
This  was  done;  and,  when  it  was  done,  this 
part  of  the  treaty  was  fully  executed  on  the 
part  of  the  government.  Nothing  further 
was  required  to  carry  it  into  effect,  and  the 
title  then  vested  in  the  respective  reservees, 
twlMS  we  hold  the  treaty  itself  to  be  olear- 
tj  defective  in  not  providing  for  tlia  axeen- 


tlon  of  its  several  atlpulatlona  A  patent, 
although  the  usual,  is  by  no  means  the  only, 
mode  in  which  the  title  to  the  public  dom^n 
can  pass  from  the  govemmant  to  an  Individ- 
ual. It  may  pass  bj  an  act  of  CongresB,  or 
by  a  treaty  stipulation,  as  well  as  by  a 
patent.  The  Indian  title  to  the  land  re- 
served did  not  pass  to  the  United  Btatea  by 
the  treaty,  which  operated  as  a  release,  by 
both  the  Indians  and  government,  of  all  in- 
terest either  had  In  the  lands  reserved  to  the 
respecttra  reservees,  in  fee  simple;  and  It 
would  be  a  violation  of  the  treaty  for  the 
government  to  claim  the  land  in  question.* 
Upon  appeal  the  supreme  court  of  Mchlgan, 
1  DougL  M9,  SE8,  fie4,  aaid:  "The  fint  qnes-e 
tion  to  be  determined  is.  What  estat*  passed  S 
t«  the  reserves  •under  the  treaty  1  The  Sd* 
article  is  In  the  following  words:  There  shall 
be  reservfld  for  the  use  of  each  of  the  per- 
sons hereinafter  mentioned,  and  their  heirs, 
which  persons  are  all  Indians  by  descent,  tha 
following  tracts  of  land,'  etc.  Tor  the  use  of 
Mokitchenoqna,  sis  hundred  and  forty  acres 
of  land,  to  be  located  at  and  near  the  Grand 
Traversa  of  the  Flint  river,  in  such  manner 
as  the  President  of  the  United  States  may 
direct.'  It  is  very  clear  that.  If  a  fee-simple 
estate  was  intended  to  be  granted,  the  par- 
ties to  the  treaty  were  nnfortunate  in  the 
choice  of  terms  by  which  to  give  effect  to 
that  Intention;  and  yet  it  Is  difficult  to  con- 
ceive that  any  other  estate  was  in  ths  con- 
templation of  the  parties  at  the  time  of  its 
existence.  WUi,  then,  the  8d  article  warrant 
such  a  eonstniot4anT  It  will  be  observed 
that  the  resOTvation  is  to  the  use  of  Mo- 
Idtchenoqna  and  her  hetra.  No  limitation  as 
to  the  time  of  holding,  or  restriction  upon 
the  right  of  alienation,  Is  contained  in  ths 
grant.  The  use  of  the  word  heira  clearly 
implies  that  such  an  estate  was  granted  as 
would,  upon  her  death,  deaeend  to  her  legal 
repreoentatives.  Here,  then,  are  all  the  es- 
sential elements  of  a  fee-simple  estate.  This 
oonstniction,  we  think,  is  justified  by  th« 
words  of  tlw  3d  artidc,  and  is  strengthened 
by  tlie  fact  that  it  corresponds  not  only  with 
an  opinion  given  iiy  the  Attomsy  Oensral 
of  the  United  States  to  the  Seeretaiy  erf 
War  (lAnd  Lairs,  pt.  2,  pp.  M,  B7),  but  wItA 
the  opinion  of  the  Senate, — a  branch  of  the 
treaty-making  pewer,^ — which  is  certainly 
entitled  to  great  consideration.  8  Senate 
Doa  1830,  No.  187.'  Again,  in  the  same 
ease,  the  court  said:  The  location  of  the 
lands  became  a  duty  devolving  on  the  Pres- 
ident by  the  treaty.  This  duty  he  oonid  ex- 
ecute without  an  act  of  Congress;  tin 
treaty,  when  ratified,  being  the  supreme  law 
of  the  land,  which  the  President  was  bound 
to  see  executed.  It  was  impossible  to  de- 
scribe the  tract  granted  to  any  of  the  res- 
ervees In  Um  tTM^,  as  It  Is  mirtter  U 
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Ustorj  that  Bone  «f  the  landa  ceded  hkd 
arer  been  snireyed.  But  localltf  1b  given  to 
^  the  grant  by  the  terms  of  the  treaty,  with 
•  Ml  authority  to  locate  afterward*  by  ■•■nr- 
Toy  making  It  deflnlte.  Bmith  y.  United 
8Ut«8,  10  Pet.  331,  0  L.  ed.  444.  ThU  au- 
thority being  executed,  the  grant  then  be- 
came aa  valid  to  the  particular  section  dea- 
ignated  by  the  Prealdeut  aa  though  the  de- 
■eription  had  been  incorporated  la  the 
treaty  Iteelf.  We  are,  therefore,  of  opin- 
ion that  a  fee  almple  paaaed  to  the  reaer- 
Tee,  Mokitcfaenoqus,  by  force  of  the  treaty 
itself,  and  that  tbe  rights  of  the  partiea 
eonld  In  no  wise  be  affected  by  the  subse- 
quent act  of  the  Preaident  directing  a  pat- 
ent to  be  issued." 

In  Dewey  v.  Campan,  4  Ulch.  fiS5,  66S,  the 
eonit,  interpreting  tbe  same  treaty,  eaid: 
"A  title  In  fee,  under  this  clause  of  the 
treaty,  passed,  by  this  language,  to  Hie  res- 
erree.  The  term  'reaerration'  was  equiva- 
lent to  an  absolute  grant.  Tbe  title  pasBcd 
as  effectually  as  if  the  grant  had  been 
executed.  Tbe  title  was  conferred  by  the 
treaty;  It  was  not,  however,  perfect  until 
the  location  was  madej  the  location  was 
neceasry  to  give  it  identity.  The  location 
was  duly  made,  and  thus  the  title  to  the 
lend  In  controversy  was  consummated  by 
givii^  identity  to  that  which  wae  before  un- 
located."  In  Campan  v.  Dewey,  9  Mich.  3S1, 
433,  reference  was  made  to  Stockton  v.  Wil- 
lUms,  1  Dougl.  (Mich.)  646,  above  dted,  the 
court  saying:  "This  decision  has,  for  sixteen 
years,  been  recognized  as  the  law  governing 
the  titles  under  this  treaty,  at  least,  and 
these  must  be  quite  nunieroua,  many  of 
which  have  donbtlees  been  bought  and  sold 
on  the  faith  of  this  decleion.  We  are  there- 
fore eompelled  to  recognixe  it  aa  a  rule  of 
property  which  we  era  not  at  liberty  to 
disturb."  These  casee  were  not.  In  any 
senrc,  modified  by  Auditor  Oeneral  v.  Wll- 
Hams,  94  Mich.  180.  63  N.  W.  1097,  which 
was  tbe  case  of  an  Indian  treaty  which 
expressly  provided  that  the  land  there  in 
question  should  never  be  sold  or  alienated  lo 
any  person  or  persona  whomsoever,  without 
the  consent  of  the  Secretary  of  the  Interior 
for  the  time, — manifestly  a  different  case 
from  the  present  one,  in  which  tbe  treaty 
eontained  no  restriction  upon  alienation. 

The  result  of  the  cases  cited  Is:  I.  That 
this  court  and  the  highest  court  of  Michigan 
concur  in  holding  that  a  title  In  fee  may 
«  psBS  by  a  treaty  without  the  aid  of  an  act 
7af  Congreasi'and  without  a  patent.  2.  That 
the  construction  of  tbe  treaty  here  involved, 
whereby  the  reepeetive  Indiana  named  In  ita 
3d  article  are  beld  to  have  acquired  by  tbe 
treaty  a  title  In  fee  to  the  land  reeerved  for 
tbe  use  of  tbemselvM,  boa  become  a  rule  of 


property  In  the  state  where  the  land  la  sit- 
uated. That  rule  of  property  should  not  be 
dlaturbed,  unless  It  clearly  Involves  a  mis- 
interpretation of  the  words  of  tbe  treaty 
of  1819.  We  agree  with  the  state  court  In 
holding  that  a  title  in  fee  passed  by  tbe 
treaty  to  the  children  of  Bokowtonden,  and 
that  the  patent  issued  in  1827  only  located 
or  made  deflnite  the  boundaries  of  the  tract 
reserved  to  them  by  the  treaty.  It  follows 
that  the  words  In  the  patent  of  1827,  '^ut 
never  to  be  conveyed  by  them  or  their  heirs 
without  the  consent  and  permission  of  tbe 
President  of  the  United  States,"  were  in- 
effectual aa  a  restriction  upon  the  power  of 
alienation.  The  President  had  no  authority, 
in  virtue  of  his  office,  to  impose  any  such 
restriction;  certainly  not,  without  the  aa- 
thority  of  an  act  of  Congress,  and  no  such 
act  wae  ever  passed.  The  children  of  Bo- 
kowtonden having,  then,  obtuned  by  tbe 
treaty  the  right  to  convey,  there  is  no  reason 
to  doubt  that  title  eonld  be  acquired  by  pre- 
scription. The  evidence  ahowe  that  the  de- 
fendants and  those  through  whom  they 
claim  hav«  had  peaceable,  adverse  possession 
of  the  premlee*  in  question  continuously 
for  more  than  half  a  century  prior  to  the 
commencement  of  this  action. 

Without  assigning  otber  gronnde  in  sup- 
port of  the  ruling  below,  the  judgmmt  ol 
the  Supreme  Court  is  affirmed. 


(30!  U.  S.  188> 

ST.    MART«    FRANCO-AMEMCAN    PB- 
TEOLEUM  COMPANY,  Plff.  in  Err., 

STATE  OF  WEST  VIRGINIA. 

Constitutional  law — due  process  of  law — a^ 
pointing  stste  auditor  te  accept  servict 
upon  corporation. 

1.  A  domestic  corporation  whose  prin- 
cipal ofHce  end  works  are  outside  the  stats 


I90S,  chap.  39,  requiring  every  foreign  and 
nonresident  domestic  corporation  to  appoint 
the  state  auditor  to  accept  service  of  pioo- 
ess,  and  exacting  an  annual  fee  of  $10  for 
his  services,  although  the  prior  laws  left  it 
to  the  corporation  to  appoint  an  attornej 
for  that  purpose. 
Constitutional  Uw— equal  protection  of  the 

Uwa — appointing  state  auditor  to  accept 

service  upon  corpoiation. 

SL  The  equal  protection  of  the  laws  is 
not  denied  to  a  domestic  corporation  whose 
principal  office  and  works  are  outside  the 
state,  by  W.  Va.  Acts  1905,  chap.  39.  requir- 
ing everv  foreign  and  nonresident  domeetia 
corporation  to  appoint  tbe  state  auditor  to 
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IN  ERROR  to  tbv  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
nriew  a  judgment  awarding  a.  peremptory 
writ  of  mandunua  to  compel  a  Donreaident 
domestic  coiporation  to  appoint  the  state 
auditor  to  accept  sonioe  of  procew.     Af- 

Statemeut  by  Mr.  Chief  Justice  Fnllei: 

This  la  a  writ  of  error  to  review  a  judg- 
ment of  the  supreme  court  of  appeala  of 
West  Virgiiua  awarding  a  parenptoTy  writ 
•f  mandamus,  oommoiiding  th«  Sk  Mary's 
Fionoo-Ametican  Petroleum  Company,  by 
power  of  attorney,  duly  exeented,  acknowl- 
edged, and  filed  in  the  oiHce  of  the  auditor 
for  tlM  state  of  West  Virginia,  "to  appoint 
•aid  auditor  and  his  sncceaaoia  in  <^ce,  at- 
torney In  fact  to  aeoept  serrice  of  process 
and  notice  in  this  state  for  said  Bt.  Mary's 
ftanco- American  Petrolenin*  Company,  sjid 
by  the  some  instrument  to  declare  its  con- 
sent tliot  service  of  any  process  or  notice 
in  this  state  on  said  attorney  in  fact,  or 
his  acceptance  thereof  indorsed  thereon, 
sliall  be  equlTaient  for  all  purposes  to,  and 
■lutll  be  and  constitnts,  due  and  l^ol  serr- 
ice npon  the  aoid  St.  Mary's  Franoo-Ameri- 
ean  Petroleum  Company,  and  that  the  pe- 
titioner recover  from  the  respondent  her 
eoats  about  the  prosecution  of  her  petition 
in  this  court  in  this  behalf  expended." 

It  was  agreed  by  the  parties  that  no  rule 
to  show  cause  need  be  issued  on  the  petiti 
for  mandamus,  nor  any  alternative  writ,  but 
that  the  petition  might  stand  as  snch  writ, 
and  the  cose  !>•  determined  on  demurrer 
thereto,  which  was  filed. 

Th«  petition,  among  other  tiling*,  averred 
that  the  St.  Mary's  Company  was  "a  non- 
resident domestic  corporation,  orgoulxed, 
diartered,  existing,  and  carrying  on  its  cor- 
porate business  under  and  by  virtue  of  the 
laws  of  the  state  of  West  Virginia,  but  hav- 
tog  its  principle  office  and  place  of  business 
and  chief  works  in  the  city  of  Lima,  in  the 
state  of  Ohio;"  that  the  corporation  "was 
organized,  and  now  exists  by  virtue  of  a 
ehortar  issued  to  it  by  the  secretory  of  state 
of  the  state  oS  West  Virginia  on  the  ISth  day 
of  January,  1902 ;"  and  that  "on  the  17th  day 
of  Pebruaiy,lW2,  the  taid  defendant  corpora- 
tion, by  power  of  attorney,  duly  and  legally 
executed,  filed,  and  recorded,  appointed  one 
Wm.  M.  0.  Dawson,  a  re^dent  of  the  coun- 
ty of  Kanawha  in  the  state  of  West  Vir- 


i,  to  accept  service  on  behalf  of  ndd 
corpoi-ation,  and  as  a  person  upon  whom 
service  may  be  hod  of  any  process  or  notice^ 
and  to  make  retoma  of  its  property  for  tax- 

At  the  time  the  company  was  incorporated 
S  8  of  chapter  G3  of  the  stats  Code  read: 

"Where  the  legislature  has  the  right  to 
alter  or  repeal  the  charter  or  certificate  of 
incorporation  heretofore  granted  to  any 
joint  stock  company,  or  to  alter  or  repeal 
any  law  relating  to  such  company,  nothing 
contained  iu  this  chspter  shall  be  oonstmed 
to  surrender  or  impair  such  right.  And  the^ 
right  is  hereby  reserved  to  the  legislature  to  ^ 
alter  any  charter  i«*certiflcate  of  incorpora-  ■ 
tion  hereafter  granted  to  a  joint  stock  com- 
pany, and  to  alter  or  repeal  any  law  appli- 
cable to  such  oompony.  But  in  no  cose  shall 
such  alteration  or  repeal  affect  the  right  of 
the  creditors  of  the  company  to  have  its  as. 
sets  applied  to  the  discharge  of  its  liabilities, 
or  of  its  stockholders  to  have  the  surplus, 
if  any,  whicfa  may  remajn  after  discharging 
its  liabiUtiea  and  the  expenees  of  winding 
up  its  affairs,  distributed  among  themselves 
in  proportion  to  their  respective  interests." 

And  I  24  of  chapter  54: 

"Every  suoh  corporation  having  its  prin- 
cipal ofllce  or  pisce  of  business  in  this  state 
shall,  within  thirty  days  after  organization, 
by  power  of  attorney  duly  executed,  appoint 
some  person  residing  in  the  county  in  this 
state  wherein  its  business  is  conducted,  to 
accept  service  on  behalf  of  said  corporation, 
and  upon  whom  service  may  be  had  of  any 
process  or  notice,  and  to  make  such  return 
for  and  on  behalf  of  said  corporation  to  the 
assessor  of  the  county  or  district  wherein  its 
business  is  carried  on,  as  is  required  by  the 
41st  section  ot  the  2Mh  chapter  of  the  Code. 
Brery  such  corporation  having  its  principal 
office  or  place  of  business  outside  ttds  stat« 
■hall,  within  thirty  days  after  organLeing, 
by  power  of  attorney  duly  executed,  appoint 
some  person  residing  in  this  state  to  ac- 
cept service  on  behalf  of  said  corporation, 
and  upon  whom  serrlee  may  be  had  of  any 
process  or  notice,  and  to  make  return  of  its 
property  in  this  state  for  taxation  as  afore- 
said. The  said  power  of  attorney  shall  be 
recorded  in  the  otBce  of  the  clerk  of  the 
county  court  of  the  county  in  which  the 
attorney  resides,  and  filed  and  recorded  in 
the  ofBce  of  the  secretary  of  state,  and  the 
admission  to  record  of  such  power  of  attor- 
ney shall  be  deemed  eviJenoe  of  compliance 
with  the  requirements  of  this  section.  Cor- 
porations heretofore  organized  may  comply 
with  said  requirements  at  any  time  within 
three  months  after  the  passage  of  this  act. 
Any  eoiporation  failing  to  comply  with 
•aid  rsqairemente  within  six  months  after 
the  passage  of  this  act  shall  forfeit  not  less 
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•  tbMi  two  hundred  nor  mora'tbatt  flT«  hun- 
dred doll&rs,  and  ihall,  moreover,  during  the 
coutiuuaiice  ol  auch  failure,  be  deemed  a 
nonreeident  of  thU  state,  and  Its  property, 
real  and  personal,  shall  be  liable  to  attach- 
ment in  like  manner  as  the  property  of  non- 
resident defendants;  any  corporation  failing 
•0  to  comply  within  twelre  months  after  the 
passage  of  this  act  shall,  by  reaaon  of  such 
failure,  forfeit  it*  charter  to  the  state,  and 
the  provisions  of  g  6,  chapter  20,  Acts  1S8&, 
relfttiTe  to  notice  and  pubiication,  shall  ap- 
ply thereto." 

On  the  22d  day  of  February,  IME,  the 
legislature  of  West  Virginia  passed  an  act 
—chapter  39  of  the  Acts  of  190G — which  is 
as  follow*: 

"Bee.  1.  The  auditor  of  this  state  shall  be, 
and  he  is  hereby  constituted,  the  attorney  in 
fact  for  and  on  behalf  of  ev«ry  foreign  cor- 
poration doing  business  in  this  state,  and  of 
ererj  nonresident  domestic  corporation. 
Erery  snch  corporation  shall,  by  power  of 
attorney,  duly  executed,  acknowledged,  and 
Aled  In  the  auditor's  office  of  this  state,  ap- 
point Mid  anditor  and  his  successors  in 
ofBee,  attorney  in  fact  to  accept  service  of 
process  and  notice  in  ttils  state  for  such  cor- 
porations, and  by  tha  same  instrument  It 
•hall  declare  it*  consent  that  service  of  any 
process  <w  notice  in  this  state  on  Mid  attor- 
ney in  fact,  or  his  acceptance  thervof  in- 
dorsed thereon,  ehall  be  eqniralent  for  all 
parpoaes  to,  and  shall  be  and  oonstitnte, 
due  and  legal  service  upon  said  eor7>oration. 
"Sec.  2.  Snch  foreign  or  nonrealdait  do- 
mestic corporation  shall,  at  the  time  of 
taking  out  it*  charter,  ot  proenrlng  it*  au- 
thority to  do  business  In  Uiis  stats^  a*  the 
case  may  be,  pay  to  the  anditor  as  its  said 
attorney  tlO  for  his  serrlce*  as  raeh  for  the 
then  current  year  ending  on  the  80th  day  af 
April  next  ensuing;  and  on  or  before  the  1st 
day  of  May,  for  each  year,  such  eorporati(~ 
shall  pay  to  said  auditor  the  like  sum 
tlO  for  his  services  a*  anch  attorney.  And 
all  snch  corporations  as  have  heretofore  tak- 
^  «n  out  charters,  or  procnred  authority  to  do 
« business  in  this  state,  shall,  tor  tha  flseal 
•  year 'commencing  on  the  1st  day  of  Hay, 
1906,  pay  the  sum  of  $10  to  the  anditor  as 
the  fee  for  loeh  attorney  to  receive  service 
of  process,  and  annually  thereafter  a  like 
■um,  and  such  corporation  shall  not  be 
quired  to  pay  any  fee  to  the  person  who 
may  have  bean  heretofore  appointed  its  at- 
torney to  reedve  aerrlee  of  process.  All 
moneys  received  by  the  anditor  under  this 
chapter  shall  belong  to  the  state,  and  be  by 
him  Immediately  paid  into  the  state  treas- 
nry.  The  auditor  shall  keep  in  a  well  bound 
book  In  bia  office  a  true  and  accurate  ae- 
eonnt  of  all  money*  *o  raoeiv«d  and  paid 


"Sec.  S.  The  poatoSeeaddreu  of  auchcor- 
poration  *hall  be  filed  with  the  power  ot  at- 
torney, and  tnere  ahall  be  filed  with  the  au- 
ditor, from  time  to  time,  etatements  of  anj 
changes  of  address  of  said  corporation.  Im- 
mediately after  being  aerved  with,  or  ac- 
cepting, any  such  process  or  notice,  the  au- 
ditor ahall  msjie  and  file  with  said  power  of 
attorney  a  copy  of  such  process  or  notice 
with  a  note  thereon  indorsed  of  the  time 
of  service  or  acceptance,  as  the  case  may  be, 
and  transmit  such  process  or  notice  by  re^s- 
tered  mail  to  such  corporation  at  the  ad- 
dress last  furnished  as  aforesaid.  But  no 
anch  proceM  or  notice  snail  be  served  on  tb« 
auditor  or  accepted  by  him  leas  than  ten 
days  befor«  the  return  thereof. 

~ec.  4.  In  addition  to  the  auditor,  any 
such  company  may  designate  any  other  per- 
I  In  this  state  u  its  attorney  in  fact,  np- 
whom  service  of  process  or  notice  may  be 
made  or  who  may  accept  such  service.    And, 
when  such  local  attorney  is  appointed,  proc- 
in  any  suit  or  proceeding  may  be  served 
on  him  to  the  same  effect  as  if  the  Mme 
re  served  on  the  auditor. 
'See.  6.  Failure  to  pay  the  attorney's  fee 
hereinbefore  required  shall  have  all  tht 
fores  and  effect,  and  subject  such  corpora- 
tion to  the  same  penalties  and  forfeitures^ 
as   are   or   may   be   proacribed   by   law   for 
failure  to  pay  the  license  tax  required  to  be 
paid  by  such  corporation.  ^ 

"Sec  6.  Any  corporation  failing  to  comply  w 
with  thiPproviskms  of  this  act  in  so  far  as* 
it  relate*  to  tbo  appointment  of  the  auditor 
as  its  statntory  attorney,  within  ninet; 
days  from  It*  incorporation,  ahall  forfdt 
1100  as  a  penalty  for  such  failure,  and  upon 
failure  to  pay  such  penalty,  the  charter  of 
such  corporaUen  shall  theraby  be  forfeited 
and  void.* 

The  company  refused  to  comply  with  tha 
act,  and,  thereupon,  this  proceeding  was  in- 
stituted. 

Meaars.  W.  E.  ChiltDa  and  CIdlton,  Ma^ 
Corkh,  &  Ohlltoa  for  pWntlff  in  error. 
Hr.  Clarke  W.  Mcy  for  defendant  in  otiAh 

:A 

■Mr.  Chief  Jnstiee  Fulla  delivered  th«  opfn-  ■ 
Ion  of  tb*  court: 

It  ia  argued  that  the  act  of  February  ta, 
ISOfi,  is  invalid  under  th*  I4th  Amendment, 
in  that  it  deprives  the  company  of  liberty 
of  contract  and  property  without  due  proe- 
ess  of  law,  and  denies  it  the  equal  protection 
of  the  laws.  But,  in  view  of  repeated  deal- 
aions  of  this  court,  the  contention  Is  with- 
out merit.  The  state  had  tlie  dear  right  to 
r^ulate  it*  own  creations,  and  a  fortiori, 
foreign  corporations  permitted  to  transaat 
hnaines  wititfai  Its  border*. 
In  taia  '■■**-"  it  put  all  nosiMUcnt  te> 
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mactie  eoiponttoiu,  whlok  deeted  to  hare 
tliair  places  of  bndneu  knd  works  onUtda 
of  the  state,  uid  «U  foreign  eorpontioiu 
eaming  into  tli«  (t«t«,  on  the  same  footing 
in  recpeet  of  tha  Mrrlce  of  procui,  uid 
Ue  law  [q>eratad  on  mil  tb«ae  alike. 

Sneh  a  oUaaificatian  was  reaaonalila,  and 
not  open  to  conitltutional  objection.  Orient 
Ina.  Ca.  t.  Dagga,  172  U.  B.  G57,  663,  48  L. 
ad.  662,  SM,  19  Bop.  Ct.  Rep.  281;  Wat«n- 
Fieree  Oil  Go.  t.  Texaa,  177  U.  B.  43,  44  L. 
■d.  S«3,  20  Sup.  Ct.  Hep.  S18;  Central  Loan 
ft  T.  Co.  T.  Campbell  CommlMion  Co.  178  U. 
a  84,  43  L.  ed.  023,  10  Sup.  Ct  Rep.  846; 
National  CouDctl,  J.  O.  V.  A,  iL  t.  State 
Council  of  Virsinia,  2C&  D.  B.  tSl.  B1  L.  ad. 
132.  27  Snp.  Ct.  Rep.  4G;  Northweatem  Nat 
Ll  Ini.  Co.  T.  RiECa.  203  n.  8.  243,  51  L.  ed. 
les.  27  Sup.  Cc  Rep.  126;  Bmonon,  14tb 
AmcDdment,  chap.  16. 

It  ta  trne  tiwt  the  prior  lair  left  It  to 
the  eorpcwatlon  to  appoint  an  attorney  to 
repraaent  it,  and  that  the  act  of  Febraary, 
180S,  changed  this  io  aa  to  make  the  auditor 
meh  attorney,  but  tU*,  at  the  moat,  waa  no 
more  than  an  amendmant  aa  to  the  appoint- 
ment of  an  agent,  and  when  the  St.  Mary'i 
Company  accepted  ita  charter  it  did  ao  anb- 
3  }ect  to  the  right  of  amendmeiit.  And  we 
■  iigrea  with  the  atate  court  that  thaTrequire- 
ment  of  the  payment  of  flO  to  the  auditor 
for  the  nae  of  the  atate  doe«  got  amount  to  a 
taking  of  property  without  due  proceaa,  or 
an  unjust  diacriminatioiL  Charlotte,  0.  A 
A.  R.  Co.  T.  Gibbea,  142  O.  8.  386,  36  L.  ed. 
1061,  12  Sup.  Ct  Rep.  2GE;  New  York  ez 
nL  New  Yoric  Electric  Unee  Co.  t.  Squire, 
149  U.  &  176,  » li.  ed.  666,  12  Snp.  Ct  Eep. 
88a    If  the  act  ia  raUd,  that  la. 

The  objection*  going  to  the  expediency  or 
the  hardahipa  and  Injustice  ol  the  act,  and 
Ub  alleged  bict»uiateQcy  with  the  state  Con- 
■titaHon  and  laws,  are  matters  with  which 
wa  have  nothing  to  do  on  thi*  writ  of  error, 
and  the  queatlou  whether  the  pro*iaion  that 
the  oorporation  shall  not  be  required  to  pay 
any  fee  to  anyone  theretofore  apptdnted  aa 
attorney  ia  invalid  or  not  requirea  no  offluld- 
vation  on  this  record. 

Judgntvit  aAi'iued- 

L  IT*) 


Appeal — moot  qnettlDa, 

1.  The  validity  of  the  action  of  the 
FUllppine  authontlea  In  auapending  the 
writ  of  habeas  corpus  la  a  moot  queation, 
irtilch  does  not  oal]  for  determination  by  the 
Supreme  iConrt  ot  the  tJnited  Statea  on 
wnt  or  error,  where  the  anapenaion  wai 
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yoked  on  the  dar  wben  copy  of  the  petltloB 
for  the  writ  of  error  was  serred  on  op- 
posing counsel,  and  more  than  two  montna 
befors  the  writ  was  leaned. 
A^eal— fflatinctioB  betwean  appeal  and  writ 
■4  eROT. 
2.  Appeal,  and  not  writ  of  error,  ia  tht 
proper  mewod  of  obtaining  a  review  in  the 
Supreme  Court  of  the  United  States  of  » 
Siial  order  of  tlw  supreme  oourt  of  the  Phil- 
ippine lalaads  in  a  habeaa  corpua  caae,  un- 
der tte  act  of  Jnly  1,  IKffi,  (32  Stat  at  U 
ohap.  1369,  pp.  691,  69S,  C.  S.  Comp.  Stat 
Supp.  1906,  p.  K4),  I  10,  providing  that 
ju^menta  and  decrees  of  the  latter  court 
can  only  be  reviewed  "in  the  same  manner, 
under  the  same  regulations,  and  by  the 
same  procedure,  aa  far  aa  aj^licable,  aa  the 
final  judgments  and  decrees  of  Uie  drcult 

[Ho.  214.] 


IN  ERROR  to  the  bupreme  Court  of  the 
Philippine  Island*  to   review   a   denial 
of  an  application  for  a  writ  of  habeas  cor* 
pu*.    Diamisaed. 
The  facts  are  stated  in  the  opinion. 
MeasTB.  Frederic  S.  Coudert  and  Howard 
Thayer  Eiogabnry  for  plaintiff*  in  error. 
Solioitor  General  Hoyt  for  defendanta  is 

•Mr.   Chief   Justice    Fuller   delivered   thaC 
opinion  of  the  court: 

Application  for  the  writ  of  habeas  corpus 
waa  made  to  the  supreme  court  of  the  Phil- 
ippine lalands,  August  2,  1906,  on  behalf  of 
one  Bareelon,  seeking  to  be  discharged  from 
alleged  Illegal  detention  in  the  province  of 
Batangaa.  An  order  to  ahow  cause  waJ 
granted,  returnable  August  4,  to  which  re- 
turn was  mad^  the  eauae  heard,  and  the  ap- 
plication denied  on  the  ground  that  the. 
writ  of  habeas  corpus  had  been  suapendedi^ 
and'that  the  action  of  the  Philippine  an-* 
tborities  In  tliat  regard  was  not  open  to 
judicial  review. 

Petition  for  the  allowance  of  a  writ  of 
error  from  this  court,  dated  October  19,  and 
serriee  of  copy  thereof  acknowledged  by  re- 
apondents  the  aame  day,  waa  flied  January 
S,  1B06,  and  the  writ  of  error  thereupon  al- 
lowed and  issued  on  that  day. 

The  second  clause  of  f  9  of  article  1  of  the 
Constitution  of  the  United  State*  provideat 
•The  privU^e  of  the  writ  of  habeas  corpus 
ahall  not  be  auspended,  nnleaa  when,  in  eases 
ot  rebellion  or  invasion,  the  public  safety 
may  require  it." 

The  7th  paragraph  of  g  S  of  the  act  of 
Congress  of  Jnly  1,  1902  (S2  Stat  at  L. 
chap.  1869,  pp.  091,  692),  nadat  That  tha 
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privilege  of  tie  writ  o(  habeas  corpus  shall 
Bot  b«  suspended,  unless  when,  in  cases  of 
lebellion,  insurrectioii,  or  inraaion,  the  pub- 
lic safety  msy  require  it;  in  either  of  which 
events  the  same  may  be  suspended  by  the 
President,  or  by  the  governor,  with  the  ap- 
proval of  the  Philippine  Oommission,  where- 
ever,  during  such  period,  the  necessity  for 
inch  suspension  shall  exist." 

Tbe  record  discloses  that  on  January  31, 
1905,  the  Philippine  Commission  adopted  tbe 
following  resolution: 

"Whereas  certaiii  organiied  bands  of  la- 
drones  exist  tn  the  provinces  of  Cavite  and 
Bataugas,  who  are  levying  forced  contribu- 
tioM  upon  the  people,  who  frequently  re- 
quire them,  under  compulsion,  to  join  their 
bands,  and  who  kill  or  maim  in  the  most 
barbarous  manner  those  who  fait  to  respond 
to  thefr  unlawful  demands,  and  are  there- 
fore terrifying  the  law-abiding  and  inoSen- 
•ive  people  of  those  pTorinces;  and 

"Whereas  these  bands  have,  in  several  in- 
■tancea,  attacked  police  and  constabulary  de- 
tachments, and  are  in  open  insurrectioii 
against  the  constituted  authorities;  and 

"Whereas  it  is  tMlieved  that  these  bands 
hare  numerous  agents  and  confederates  liv- 
ing within  the  municipalities  of  the  said 
provinces;  and 

"Where;is,  because  of  the  foregoing  condi- 
tions, there  exists  a  st«te  of  insecurity  and 
0  terrorism  among  the  people  which  makes  it 

*  impossible  in  the  ordinary  way  to  conduct 

•  prelinunarj*  investigations  before  justices  of 
the  peace  and  other  judicial  officers: 

"Now,  therefore,  be  it  resolved.  That,  the 
public  safety  requiring  it,  the  civil  governor 
Is  hereby  authorized  and  requested  to  sus- 
pend the  writ  of  habeas  corpus  in  the  prov- 
inces of  Cavite  and  Bataugas." 

Whereupon,  on  the  same  day,  the  dv]l 
fovemor  issued  the  following  proclamation: 

"Whereas  certain  organized  bands  of  la- 
drones  exist  in  the  provinces  of  Cavite  and 
Batangas,  who  are  levying  forced  oontribu- 
tions  upon  the  people,  who  frequently  n- 
quire  them,  under  compulsion,  to  join  their 
bands,  and  who  kill  or  maim  in  the  most 
barbarous  manner  those  who  fail  to  respond 
to  their  unlawful  demands,  and  are  there- 
for* terrifying  tlie  law-abiding  and  inoffen- 
■Ive  people  of  those  provinces;  and 

"Whereas  these  bands  have,  in  several  in- 
■tances,  sttai^ked  police  and  constabulary 
detachments,  and  are  in  open  insurrection 
against  the  constituted  authorities,  and  it  is 
believed  that  the  said  bands  have  numerous 
agents  and  confederates  living  within  the 
municipalities   of   the    said   provinces;    aud 

"Whereas,  because  of  the  foregoing  con- 
ditions, there  exists  a  state  of  insecurity 
Knd  terrorism  among  the  people  which 
makes  it  Impossible  in  the  or^nary  way  to 


conduct  preliminary  investlgationB  before 
justices  of  the  peace  and  other  judicial 
otGcers : 

'In  the  interest  of  the  public  safety.  It  i> 
hereby  ordered  that  the  writ  of  habeas  cor- 
pus is  from  this  date  suspended  In  th« 
provinces  of  Cavite  and  Bataugaa." 

But  we  must  take  notice  of  the  fact  that 
on  October  19,  1905,  the  dvU  goventor  is- 
sued a  proclamation  revoking  that  of  Jan- 
uary 31,  1905,  as  follows; 

"Wheresa  the  ladrona  bands  which,  up  to 
a  recent  date,  infested  the  provinces  of  Ca* 
vlte  and  Batangas,  have  been  practically  de- 
stroyed, and  the  members  thereof  killed  or 
captured  or  have  aurrendered,  ao  that  tb« 
necessity  for  the  eontinuanee  of  the  suspen- 
sion of  the  writ  of  habeas  corpus  in  theS 
'aforesaid  provinces,  which  was  made  necea-  > 
sary  by  the  conditions  therein  prevailing  on 
the  8Ist  day  of  January  last,  no  longar  sk- 

"Now,  therefore,  I,  Luke  B.  Wright,  go»- 
emor  general  of  the  Philippine  Islands,  being 
duly  authorized  and  empowered  thereto  by 
tin  Fhilipinne  Commission,  do  hereby  pro- 
claim the  revocation  »f  the  suspension  of 
the  writ  of  habeas  corpus  in  the  provinces 
of  Cavite  and  Batangas  which  was  made  by 
me  on  tbe  31st  day  of  January  last." 

This  proclamation  wiped  out  the  baaia 
of  the  decision  sau^t  to  be  reriewed  on  the 
day  when  the  copy  of  the  petition  for  writ 
of  error  was  served  on  opposing  counsel,  and 
more  than  two  months  before  the  writ  of 
error  was  issued.  The  question  ruled  by  tbe 
court  below,  and  solely  argued  before  ns,  be- 
came, in  effect,  a  moot  queathm,  not  calling 
for  determination  here.  Mills  v.  Green,  1S9 
U.  S.  661,  U  L.  ed.  293,  IB  Sup.  Ct  Eep. 
1S2. 

But  the  disposition  of  tAis  writ  of  error 
must  be  rested  on  another  ground. 

The  proceeding  is  in  habeas  corpus,  and  la 
a  dvU,  and  not  a  criminal,  proceeding. 
Cross  V.  Burke,  146  U.  S.  SZ,  SB,  36  L.  «L  S»a, 
69S,  13  Bup.  Ct  Rep.  22.  Section  10  ot  th« 
Philippine  act  of  July  1,  1902,  (32  Stat,  at 
L.  chap.  1369,  pp.  691,  695,  V.  S.  Oomp.  Stat. 
Supp.  IBOfi,  p.  164),  provideai 

"That  the  Supreme  Court  Of  the  United 
Slates  shall  have  jurisdiction  to  review,  re- 
vise, reverse,  modify,  or  affirm  the  final  J«d^ 
ments  and  decr«es  of  the  supreme  oourt  of  tha 
Philippine  Islands  in  all  actions,  caaea,  catia. 
es,  and  proceedings  now  pending  therdn  or 
hereafter  determined  thereby  In  whiob  tha 
Constitution  or  any  statute,  treaty,  titte^ 
right,  or  privilege  of  the  United  States  Is 
involved,  or  in  causes  In  which  tbe  valna  In 
controversy  exceeds  twenty-five  thousand 
dollars,  or  In  which  the  title  or  posseaston  of 
real  estate  axceeding  in  valae  the  sum  of 
'  twenty-Ava  thmiaand  dollar^  to  ba  aaos^ 
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tained  by  tin  oath  of  either  party  or  of 
otbcr  competent  witneues,  is  involved  o> 
brougbt  in  question;  and  such  final  judg- 
Bients  or  decrees  may  and  can  be  reviewed, 
«  revised,  reverted,  modified,  or  affirmed  by 
r  aaid  Supreme  Court  of  the  United  Statea^m 
appeal  or  writ  of  error  by  the  party  ag- 
grieved, in  the  same  manner,  imder  the  same 
regulations,  and  by  the  same  procedure,  as 
far  aa  applicable,  as  the  final  judgment*  and 
decrees  of  the  drcult  courts  of  the  Uidtod 
BUtes." 

Final  orders  of  the  dnnit  or  district 
•onrta  of  the  UoiUd  States  in  habeas  corpus 
tan  only  1m  reviewed  by  appeal,  and  not  by 
writ  of  error.  Ee  Morrissey  (Morrissey  v. 
Peiry)  137  U.  S.  167,  les,  34  L.  «d.  644,  046, 
II  Sup.  Ct.  Kep.  57;  Kiee  v.  Ames,  180  U.  S. 
ri,  373,  4S  L.  ed.  077,  BBl,  21  Sup.  Ct.  Rep. 
406,  407.  In  the  latter  ease  the  conrt  said: 
"Motion  is  made  to  HiamioM  the  appeal 
Bpon  ttw  groimd  that  there  is  no  prorisioii 
•f  law  allowing  an  appeal  in  this  class  of 
ease&  Prior  to  tba  court  of  appeals  act  of 
1891,  prorision  was  made  for  aa  appeal  to 
tha  circuit  court  in  habeas  eorpni  cases 
from  the  final  decision  of  any  court,  justice, 
or  judge  inferior  to  the  circuit  court'  (Rev. 
SUL  S  763,  U.  S,  Comp.  Stat.  1901,  p.  694) ; 
and  from  the  final  decision  of  cnch  circuit 
eenrt  an  appeal  might  be  taken  to  tbla  court 
(R«T.  Stat.  S  7B4,  as  amended  March  S,  18S6, 
chap.  363,  23  Stat,  at  L.  437,  U.  S.  Comp. 
But.  1801,  p.  595). 

"^he  law  remained  in  tills  condition  until 
the  conrt  of  appeals  act  of  March,  1891  [20 
StaL  at  L.  828,  chap.  617,  U.  S.  Comp.  Stat. 
1901,  p.  649],  was  passed,  the  5th  section  of 
which  pennits  an  appeal  directly  from  the 
district  court  to  this  conrt  "in  any  case  in 
which  the  constitutienality  of  any  law  of 
the  United  SUtes,  or  the  validity  or  con- 
•trnctiou  of  any  treaty  made  under  ita  au- 
thority, la  drawn  In  question.'  In  this  con- 
nection the  appellee  insists  that  an  appeal 
will  not  lie,  bnt  that  a  writ  of  error  is  the 
proper  remedy.  In  support  of  this  ws  are 
dted  to  the  case  of  Bucklin  t.  United  BUtes, 
169  U.  S.  680,  40  L.  ed.  304, 16  Sup.  Ct.  Hep. 
1B2,  in  which  the  appellant  was  convicted  of 
the  crime  of  perjury,  and  sought  a  review  of 
the  judgment  against  him  t>y  an  appeal, 
which  we  held  must  be  dismissed,  upon  the 
ground  that  criminal  cases  were  reviewable 
here  only  by  writ  of  error.  Obviously  that 
ease  has  no  application  to  this,  since,  under 
the  prior  sections  of  the  Revised  Statutes, 
above  cited,  which  are  taken  from  the  act 
of  IS42,  an  appeal  was  allowed  In  habeas 
H  corpns  cases.  The  observation  made  in  the 
S  Bucklin  Case  that  'there  waa  no  purpose  by 
*  that  act  to'aboliib  the  general  distinction, 
at  common  law.  between  hu  appeal  and  a 
writ  of  erroT,  ma;  be  supplemented  by  say- 


ing that  it  was  no  purpose  of  the  act  of 
1891  to  change  the  forma  of  remedies  there- 
toforo  punned.  Re  Lennon,  160  U.  8.  393,  3T 
L.  ed.  1120,  14  Sup.  Ct.  Rsp.  123;  Nisbimur* 
Ekin  7.  United  States,  142  V.  S.  051,  3S  L. 
ed.  me,  12  Snp.  Ct.  Rep.  336;  Gonzales  ▼. 
Cunningham,  164  U.  6.  612,  41  L.  ed.  57% 
17  Sup.  Ct.  Rep.  182." 
Writ  of  error  dismissed. 


(M!  U.  8.  483) 

STATE  OF  NEW  JESSET,  Appt, 


Bankruptcy — piefeiences-^raacbise  tax, 

1.  The  claim  of  the  state  of  New  Jer- 
sey against  the  estate  of  a  bankrupt  cor- 
poration organiEcd  under  the  laws  of  that 
state,  bnt  doing  no  business  and  having  no 
property  there,  for  the  "annual  license  fe* 
or  franchise  tax"  on  its  outstanding  capital 
stock,  imposed  under  N.  J.  Oen.  Stat.  1895, 
g§  2SI,  252,  267,  26S,  260,  is  for  a  tax  legal- 
ly due  and  owing  to  the  state,  which,  under 
the  bankrupt  act  of  July  1,  18SS  {30  Stat- at 
L.  563,  chap.  641,  U.  S.  Comp.  Stat.  1901,  p. 
3447),  3  S4a,  must  be  paid  in  advance  of 
dividends  to  creditors. 

Bankruptcy— preferences— fisnchlie  tax. 

2.  The  finding  of  the  state  board  of  as- 
sessors as  to  the  amount  of  outstanding  cap- 
ital stock  of  a  corporation,  mode  tor  the 
purpose  of  fixing  the  amount  of  the  annual 
license  fee  or  franchise  tax  Imnosed  by  N, 
J.  Oen.  Stat.  1695,  Jg  261,  ZG2,  257,  258,  260 
is  not  conclusive  on  the  bankruptcy  court, 
in  view  of  the  provisions  of  the  bankrupt 
act  of  July  1,  18S8,  S  fl4a,  that,  in  case  any 
question  arises  as  to  the  amount  or  legal- 
ity of  any  tax  entitled  to  priority  of  pay- 
ment under  that  section,  the  same  shall  b* 
heard  and  determined  by  the  court. 
Bankruptcy — pieferances — franchise  tax. 

3.  The  franchise  tax  assesBed  under  N* 
J.  Oen.  SUt.  1695,  S3  261,  202,  207,  208,  260  m 
the  basis  of  the  capital  stock  of  a  corpora- 
tion issued  and   outstanding  on  the   1st  of 


meaning  of  the  bankrupt  act  of  July  1,  1803, 
3  64a,  providing  that  taxes  must  be  paid  ia 
advance  of  the  paTUient  of  dividends  to 
creditors,  although  such  tax  may  not  have 
been  collectible  until  after  the  eorporatlon 
adjudged  a  bankrupt. 


[No.  49.J 


APPEAL  from  the  United  States  (Srcnlt 
Oourt  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  judgment  which  affirmed  a 
judgment  of  the  District  Court  for  the 
Nortbon  District  of  Illinois,  which  had,  in 
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turn,  affirmad  tlw  finding  of  a  referM  ii 
bsAkruptc}',  denying  to  the  state  of  New 
Jeraej  ■.  preference  for  alleged  frandilM 
taxes  do*  from  the  estate  of  a  bankrupt 
corporation.  Eeverrcd  and  remanded  to  the 
District  Oourt  for  furtlier  procsedings. 
See  same  ease  below,  TO  0.  0.  A.  388,  137 

red.  ssa 

*  Statement  hj  Mr.  Justice  Day: 

•  'Tbls  is  an  appeal  from  the  judgment  of 
Hie  elrcnit  court  of  appeals  for  the  serentb 
drci^t,  afGrming  the  order  of  the  district 
eourt,  which  affirmed  the  finding  of  tbe 
referee  in  bankmptcj,  denying  to  the  state 
of  New  Jersey  a  preference  for  alleged  fran- 
chise taxes  from  the  estate  of  a  bankrupt, 
the  Cosmopolitan  Power  Company. 

On  December  21,  1903,  the  claim  for  the 
state  was  filed,  under  the  proTlsions 
Ma  of  the  bankrupt  law.  [30  Stat,  at  L. 
5U,  chap.  Ml,  U.  8.  Comp.  SUt.  1901,  p. 
M47.]    The  claim  U  set  forUi  as  follows: 

Tax— 1002    C6,T60  00 

Interest  to  October  U, 
1903   891  £0 

Costs  on  injunction  pro- 
ceedings, because  of 
Bonpayment  of  taxes. .         S8  16 

Tax— 1903  «J»0  00 

Interest  to  Oetobsr  IS, 
1903  ST  BO 

•9^264  90 

The  Cosmopetitaa  Power  Company  Is  a 
eorporation  organised  under  the  laws  of  the 
state  of  New  Jersey  on  April  80,  1900,  for 
tike  purpose  of  dealing  In  en^nes,  ntaohinea, 
•tc.  By  its  charter  It  had  power  to  do  bus- 
taiess  in  any  state  or  tevritory  of  the  Unit- 
ed States.  While  it  had  Its  principal  office 
In  tfas  state  of  New  Jersey,  located  under 
the  terms  of  its  oertiflcate  of  Incorpontloii, 
It  had  no  property  in  that  state,  and  con- 
ducted its  business  in  the  state  of  Illinois. 
^  The  capital  stock  of  the  corporation  on 
If  January  1,  190S,  was  forty  millions  of  dol- 
•  Isis,  of  which  there  was  ten  milllons'out- 
■tanding.  On  May  13,  1902,  Its  capital  stock, 
pursuant  to  the  laws  of  New  Jersey,  was 
reduced  to  12,600,000.  The  company  was  ad- 
judicated a  bankrupt  on  April  £3,  1003,  upon 
an  Inroluntary  petition  Bled  In  the  district 
eourt  for  the  norUiem  district  of  Illlcois. 

On  November  7,  IOCS,  the  state  board  of 
assesson  of  New  Jersey,  the  company  hav- 
ing  failed  to  make  return,  lerled  an  assess- 
ment for  the  license  or  frandiise  tax  In  ques- 
tion for  the  year  190S  in  the  sum  of  IC.TSO.- 
00.  On  June  1,  1903,  there  was  assessed 
against  the  company  for  the  year  beginning 
January  1,  1003,  a  ain^lar  tax  ea  ontatwad- 


'  ing  capital  stock  in  the  sum  of  $2,600.00,  In 
accordance  with  the  return  of  tiM  companj 
filed  on  May  1,  1003. 

On  February  12,  190*,  the  sUte  of  New 
Jersey  filed  its  motion  before  the  referee 
for  the  payment  of  sold  taxes  as  a  prefer- 
ential debt  The  referee  disallowed  the  1908 
tax  altogether,  and  allowed  the  1902  tax  as 
a  general  claim  against  the  estate  for  the 
sum  of  94,946.08.  This  reduction  was  mads 
from  the  assessment  for  the  year  1902,  be- 
canse  tihe  state  board  had  made  the  assess- 
ment upon  the  basis  of  940,000,000  of  out- 
standing capital  stock,  whereas,  in  fact,  only 
£10,000,000  was  then  isined  and  outstand- 
ing, upon  which  basis  the  referee  made  the 
allowance^  The  district  court  affirmed  the 
order  of  the  referee.  Upon  appeal  to  the 
circuit  ooort  of  appeals  that  court  modified 
the  Judgment  of  the  district  court  so  as  to 
allow  the  taxes  claimed  for  the  year  1903, 
as  a  general  debt,  and  in  otiier  respects 
affirmed  the  district  oonrt  TO  a  a  A.  3S8; 
137  Fed.  868.    The  esM  was  then  brou^t 


Messrs.  Edward  D.  DsOtli,  Bobert  H.  iSo' 
Carter,  and  Levy  Uayer  for  appellant. 

Ueasrn.  Frederick  D.  SUber  and  HoraM 
Knt  Tcnai^  for  i^ipellee.  k 

*Ur.  Justice  Day  deUvered  the  opinion  of* 
the  court: 

The  proTlslons  of  the  banknipt  law  gor- 
eming  the  payment  of  taxes  are  found  In  | 
84a.  act  of  1898  (30  SUt.  at  L.  683,  chap. 
641,  U.  a  Comp.  Stat  1901,  p.  S44T},  which 

"See.  S4a.  The  conrt  shall  order  the  trus-  • 
tee  to  pay  all  taxes  legally  dne  and  owlng^ 
by  the  bankrupt  to  the  Unlted'SUtes,  sUte,  • 
county,  district,  or  municipality.  In  advancs 
of  the  payment  of  dividends  to  ereditori^ 
and,  upon  filing  the  recdpts  of  the  proper 
public  officNS  for  such  payment,  he  shaD 
be  credited  with  tlie  amount  thereof,  and  In 
e  any  qnestion  arises  as  to  the  amount 
I^ality  of  any  sudi  tax,  the  same  shall 
be  heard  and  determined  by  the  court" 
The  statute  of  the  state  of  New  Jersey 
len.  But  1B96,  Sg  261,  262,  2ST,  2S8,  200) 
by  its  title  undertakes  to  provids  for  the 
imposition  of  sUte  taxee  upon  eerUin  cor- 
porations, and  for  the  collection  thereof.  It 
requires  the  corporation  to  make  return  to 
the  state  board  of  asiesBors  on  or  before  the 
first  Tuesday  in  May  of  each  year,  and  to 
pay  an  annual  liceose  fee  or  franchise  tax 
of  a  certain  per  cent  on  lU  capital  stock 
issued  and  ouUtandlsg  on  January  1  of 
each  year,  up  to  and  including  $3,000,000;  a 
different  per  cent  on  sums  in  excess  of  83,> 
000,000,  and  not  exceeding  96,000,000,  and  oi 
outstanding  capital  stock  sxoeedlng  96,000,- 
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WO,  t60  per  million  or  »aj  ptrt  thereof. 
«BM  tte  rorpOTKtion  •btU  fail  to  malu 
tarn  the  Htate  board  shall  aicaiMii  and  fix 
Oe  amount  of  tha  uuKwl  Uceiwe  too  of 
franchise  tax,  and  alwll  report  to  the  eomp- 
troller  on  or  before  the  flrat  Mondaj  in 
Juoe  the  basis  and  emoost  of  the  tax  aa  re- 
turned by  esoh  cempanj'  to,  or  ascertained 
hy,  the  beard,  which  shall  then  become  dui 
and  payable,  and  It  ahall  be  the  dnt;  of 
the  state  treasurer  ta  receive  the  same.  If 
the  tax  renuuns  unpaid  on  July  1st  after  the 
wme  become!  due  it  diall  thenceforth  bear 
interest  at  ttie  rate  of  1  per  cent  per  month. 
That  the  tax  shall  M  »  debt  dne  from  the 
company  to  the  state,  for  which  it  may 
»i«iTit«in  an  action  at  law  for  reeorery 
thereof,  after  the  same  shall  have  been  in 
■rreftn  for  the  pwiod  of  one  month,  and  the 
tax  shall  be  a  preferred  debt  in  eaaea  of  in- 
MlTency,  and  ia  caaes  of  aneara  for  three 
months  ttia  state  may  apply  for  an  inji 
tien  to  restrain  the  eompsny  from  exercl*- 
hg  it*  corporate  franchiee;  and  Uutt  if  any 
•aeporatien  ahall  be  delinquent  for  two 
^  jsMS  its  charter  ahall  be  roid,  unless  further 
9  time  be  given  for  the  payment  of  taxes. 
^  tt^  contended  for  the  appellee  that  these 
imvisiDns  do  not  entitle  the  state  to  the 
paymmt  of  its  claim  as  a  preferred  tax 
within  the  meaaiug  of  the  baolcrupt  act.  It 
to  iaaisted,  in  the  drat  place,  that  a  proper 
•onstrsetlon  of  the  set  of  IS98  does  not  le- 
^ra  Uie  payment  of  taxes  ta  a  state  wbers- 
fa  the  l>anlcrupt  has  no  property,  and  tiie 
•tate  no  means  of  collecting  tJle  tax  from 
p»uperty  within  its  jurisdiction.  And  it  is 
^ged  'Uiat  ths  taxes  to  be  paid  are  those 
legaHy  4m»  and  owing  to  tlie  United  States, 
state,  Bona^.distriet,  or  mnninpality,  which 
dses  not  eDBtemplate  pay  mat  t*  nay  and 
aH  states^  but  only  to  tb>  state,  which, 
tt  la  in^sted.  8b«nld  be  kiterpretad  wtth  the 
KmiUtion  stated. 

It  is  to  be  Boted  Oat  ttere  is  «  vwy  sig- 
■tteuit  diArenee  In  this  leipeet,  in  the  act 
af  ISSe,  from  the  provisions  of  tbe  baakmpt 
Mt  of  1867  (14  etst.  at  L.  S30,  Omp.  170), 
&o  law  ia  fosce  laet  before,  and  doubtless 
fa  tbe  view  tt  Congnsa  when  tte  preaent 
faw  was  dfafted.  That  set  of  ISST  gave 
ptority  •!  payment  to  nil  debts  due  to  the 
Onited  States,  and  all  taxes  and  asaees- 
manta  aodar  ttie  Uws  thereof,  all  debts  dne 
to  the  state  In  whid  tbe  proceedings  in 
bankruptcy  were  pending,  and  all  taxes  and 
asseasments  made  under  the  laws  of  suoA 
state,  and  provided  that  nothing  contained 
fa  the  act  ehonld  interfere  with  the  asaesa- 
ment  and  collection  of  taxes  by  the  author- 
ity of  the  United  StsCea  or  any  stste. 

He  requirement  of  the  present  law  ts  s 
irida  departure  from  the  act  of  1BS7,  and. 
■padOnaiy  obligee  tbe  tmtoa  to  paf  ri» 


taxes  legally  due  and  owing,  without  dis- 
tinction between  the  United  States  and  the 
state,  county,  district,  or  municipality. 

An  arguroeirt  is  made  as  to  the  alleged  In* 
justice  of  this  requirement,  in  that  it  may 
take  away  fiom  the  local  creditors  in  the 
state  whets  the  property  of  the  corporation 
is  situated  practically  all  the  assets  of  the 
corporation  in  favor  of  the  state  where  the 
corporation  Is  organized,  but  has  no  bosi- 
ness  or  property.  And  it  is  urged  that  toe 
permit  a  state,  under  such  circumstances,  to^ 
have  a  preference  in  the  payment  of'taxes,* 
would  give  to  It  on  advantage  which  it  could 
not  otherwise  obtain  for  went  of  charge  or 
lien  upon  the  property.  But  coneiderations 
of  this  character,  however  properly  ad* 
dressed  to  the  legislative  branch  of  the  gov- 
emmant,  can  have  no  place  In  InQuencing 
judicial  determination.  It  is  the  province 
ef  the  eonrt  to  enforce,  not  to  make,  the 
laws,  sad,  if  the  law  works  inequality,  the 
redress,  if  any,  must  be  had  from  Congresh 

The  question  Is,  Is  the  claim  a  tax  l^ally 
dne  and  owing  to  the  state  of  New  Jersey  f 
We  have  been  eitad  to  many  cases  in  tba 
state  of  New  Jersey,  some  of  which,  u  is 
alleged,  maintain  tbe  theory  of  the  appeUont 
that  tUa  Is  a  tax,  and  some  Uie  eontrmi7 

Without  undertaking  to  analyze  these 
numerous  eases  or  to  harmouize  the  views 
expressed  by  different  judges,  we  think  ths 
weight  of  judicial  decision  in  that  state 
favors  the  view  that  this  ia  a  tax  Imposed 
upon  the  right  of  the  corporation  to  continue 
to  be  a  oorporaflon,  with  power  to  exerciss 
its  corporate  franaliisea,  baaed  upon  the 
smount  of  Its  capital  stock  iasoed  aod  out- 


ihiger  Ufg.  Co.  62  N.  J.  I^ 
239,  42  I.R^  BG2,  41  AtL  840,  it  was  saldt 

"rnte  act  of  1884  (Famph.  L.  p.  232)  Is  en- 
tttled  'An  Act  to  Provide  far  the  Imposition 
of  State  Taxes  upon  Certain  Corporations 
and  for  the  OoOection  Tlieraof,' 

"Jjx  this  oot  this  imposition  is  called  a 
yearly  Ueensa  fes  or  tax. 

"In  a  aupplement  passed  to  the  act  of 
1884  (fuapL  L.  1891,  p.  ICO)  it  U  styled 
's  tax.' 

"In  a  fnithar  supplement,  passed  in  1892 
(Pomph.  L  p,  IM),  it  ia  called  'an  annual 
license  fee  or  franchise  tax.' 

"It  i«  wholly  immaterial  what  name  may 
be  given  to  it.    The  fact  that  It  Is  called  a 
'license  fee*  or  franchise  tax*  cannot  validate 
it.    It  is  levied  under  an  act  passed  to  au- 
thorice  the  imposition  of  state  taxes,'  and  It^ 
is  none  the  leas  an  interdicted  imposition  • 
[having  reference  to  the  oharter'then  being* 
etffisidered],  and  none  the  less  a  tax  because 
ft  is  given  a  new  name. 

'AIQmui^  waSer  aar  adjndlsatkm%  ft  to 
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■at  ft  tu  «■  propeitj  la  »  •»■•  wbkli 
Mnga  It  witbin  Article  4,  §  7.  pantgraph  12, 
of  our  atite  Oanstitation,  it  is  r  t&z  on  ths 
Mtpital  atock  of  the  eorpontiou.  OtherwiM 
tb«  act  would  be  mamfestlj  void  far  want 
«f  a  title  «zpressiiig  ita  objact,  and  tlia  atat* 
would  ba  deprived  of  all  ita  nvaniM  «iri« 
tbe  act  of  1802.  The  hsneUsa  of  Oa  oam- 
pany  is  tha  riglit  to  iiold  property  and  ex- 
•rdae  ita  corporate  privileges.  Tha  Sd^ksm 
Cooit  of  tike  Ihiited  SUtea  baa  decided  tliat 
where  a  eorporatioa  is  ezempted  from  tax- 
ation, it  ia  not  mibject  to  a  tax  on  its  fran- 
eUaa.  Wilmington  ft  W.  B.  Co.  t.  Esid,  13 
Wan.  2M,  20  L.  ed.  S8S." 

While  we  ta^e  this  view  erf  Uia  dedalsna  ef 
tba  sapreme  oourt  of  New  Jeraej,  and  EaacA 
tte  conclusion  that  tba  claim  fai  question  ia 
for  a  tax  within  tha  moaBing  of  tha  law 
as  eonatraed  bj  that  ooart,  ttia  bankraptc; 
act  ia  a  Federal  atatnta,  tbe  ultimata  inter- 
pretation of  which  ia  in  the  Federal  oonrts. 
It  ia  donbtleaa  tme,  as  was  said  in  tha  (pin- 
ion of  the  learned  judga  apealdng  for  tha 
aircntt  court  of  appeala,  in  thia  eaa^  tbat  if 
tha  highaat  court  of  the  atata  riuraU  dedde 
that  a  given  atatnta  impoaed  no  tax  witUn 
the  meaning  of  the  law  as  inter^ated  b/  It, 
a  Federal  court.  In  passing  upon  tlta  hank- 
rnptoT  act,  would  not  oon^Ml  itm  atate  to 
acc^  a  pieference  from  tba  banknv^  es- 
tate upon  a  diSerent  view  of  tha  Tmm.  6aB- 
eeding  the  doctrine  that  tha  mMafay  of  a 
aiatate  la  a  atata  questton,  cxoapt  wbore 
ligbta,  the  subjeot  of  adJoJaaMon  fay  the 
Federal  courts,  have  accmed  before  Ita  ao>- 
•truction  by  the  state  court,  ar  tha  queatieB 
•f  contract  within  the  protection  of  tha  Fed- 
•tml  ConatitntioD  is  involved,  stlD  a  atata 
court,  while  entitled  to  great  considanUiMi, 
cannot  eoucluaively  decide  that  to  be  a  tax 
within  the  meaning  of  a  Federal  law  pro- 
viding for  the  payinent  of  taxes,  which  ia 
not  to  in  fact.  The  section  (S4a)  Itaelf  de- 
j^  Clares  that.  In  eaae  ol  disputea  aa  to  tbe 
ft  amount  or  legality  of  any  such  tax,  they 
■  ahall  be  beard  and  determined  by  the  court. 
The  atata  court  may  construe  a  atatute  and 
deflne  ita  meaning,  but  whether  Ita  eonatruc- 
tjon  creates  a  tax  within  ttie  meaning  of 
a  Fedeial  atatute,  giving  a  preferenca  to 
taxes,  ia  a  Federal  question,  of  ultimata  de- 
cision in  thia  court. 

We  are  of  opinion  that  this  claim  was  for 
a  tax.  The  language  of  tha  act,  aa  we  have 
said,  ia  very  broad,  and  includes  all  taxes. 
It  ia  not  necessary  to  enter  upon  a  discus- 
rion  of  tlie  different  forms  which  taxes  may 
take.  Generally  apoaking,  a  tax  ia  a  pecun- 
iary burden  laid  upon  Individuate  or  prop- 
arty  for  the  purpoae  of  anpporting  the  gov- 
ernment. Wa  think  thia  exaction  la  of  that 
efaaraeter.  It  is  required  to  be  paid  by  the 
•oiparation  aftar  organisation  i>  iacltiHM. 


The  amoont  b  flzad  faf  fiia  atatnta^  to  be 
paid  <»i  tha  outstanding  capital  atoeic  of  the 
coiporatiou  each  year,  and  capable  of  being 
enforced  by  aation  against  tha  will  af  the 
taxpayer,  Aa  waa  said  by  Mr.  Justice  field, 
peaking  lor  ths  oourt  in  [Meriwether  t. 
Qarrett]  103  U.  8.  C72,  M  L.  ed.  107. 

"Taxes  a*e  not  dalits.  It  waa  ao  held  by 
thia  court  in  tbe  ease  of  Lane  County  t. 
Oregoa,  7  Wall.  71,  R  L.  ed.  lOL  DebU  ara 
obUgationa  for  tlie  pafment  af  money  found- 
ad  upon  contract,  axpMss  or  implied.  Taxsa 
are  imposts  It^ed  for  ttie  support  of  the 
govemment,  or  for  some  special  pniposa  an- 
thorited  by  tt.  The  oonseat  of  the  taxpayer 
>■  not  neceasary  t*  Uieir  enfsrcamanL  They 
operate  tw  invitUM.  Nor  la  ittir  natora  af- 
fected  by  tba  fast  Uat  in  aomo  states— and 
we  believe  in  Temiasaaa — an  action  of  debt 
may  be  inatitated  for  their  recovery.  Tha 
form  ef  procedure  cauot  change  thair  diai^ 

It  ia  ui(ed  by  tha  s^dle^  and  upon  thia 
gniud  tha  eass  was  daaUed  in  tha  elie^ 
court  of  an>«al^  that  tUa  la  In  no  jnak 
aenaa  a  tax  levied  by  «»statak  but  is  tha 
result  of  a  eontsaat  by  whicb  tba  eorpoi*i 
tian  waa  brought  Int*  wi  iai  si  *.  ths  eoflald* 
antioD  bekig  tha  payn^  •!  aanoal  shim 
lor  the  privilagBS  givan  tfe^  tbs  stata^  f«> 
whath  na  Men  la  gtra*  vgrn  Ihs  pn^ar^n 
bat  only  a  right  of  aefion  for  OA  nesv-; 
ary.  ■  Bat  tUa  hnpoalUon  ia  in  na  Just  scbm* 
a  aantxaA  Vhs  amotmt  t«  ba  paid,  fixed  by 
the  atatnt^  li  aabfact  to  aontrol  and  dianga 
at  tbe  wOlot  tha  atata.  It  ia  Invoaad  npoa 
an  corpo(stioii%  lAathai'  oiganiaed  beloia  at 
«ft«r  tba  paaaaga  of  tha  aet.  The  oorpora^ 
tion  ia  net  eonaoHeA  in  Sslng  tha  amomtt  of 
the  tax,  and  nnder  tba  lawa  of  New  Jeraaj 
the  chartar  of  SMh  eorporationa  as  this  maj 
be  amended  or  repealed.  Hancock  v.  Singer 
Mfg.  Co.  62  N.  J.  L.  2BB-.32S,  «  LILA.  flS% 
41  AtL  StO. 

The  form  of  the  collection  of  taxes  ia  left 
to  the  dlBcrition  of  the  taxing  power;  bodi»' 
times  a  lien  la  provided,  aometimea  a  aum- 
mary  method  of  collection  Is  awarded;  ia 
other  caaei,  an  action  for  debt  is  given;  sn^ 
as  in  the  present  case,  with  tha  right  of  pro- 
hibition of  the  exercise  of  corporate  fra» 
cliiiea  by  injunction  for  failure  to  pay. 

We  think,  then,  that,  as  denominated  !■ 
the  statute,  thia  was  a  tax  imposed  by  tha 
state  upon  the  corporation  for  the  privilega 
of  existence  and  the  eontiiuied  right  to  exci^ 
ciae  iti  franchise. 

Tha  atata  which  created  this  corporatioa 
had  the  rlg^  to  llx  the  terms  of  ita  exlst- 
ance,  and  to  provide,  if  it  saw  flt  so  to  do^ 
that,  for  tha  continued  existence  of  Ita  fraa* 
chiae,  the  corporation  should  pay  aertaia 
sums  to  the  state,  fixed  by  the  amonnt  of  its 
yearly  oatatandinf  capital  atoek.   Nanr  Vodt 
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ex  r«l.  MetropoIKui  Street  R.  Co.  t.  New 
York  State  Tu  Oomn.  IM  U.  8.  1-3T,  GO 
L.  ed.  65-76,  SS  Sup.  Ct.  Rep.  705,  et  aeq. 

Goming  to  ttie  apeeifiQ  objections  to  ttM 
dalm  for  the  jeaT  1902,  the  claim  wh«  pre- 
■ented  upon  the  bftiia  «f  ^40,000,000  of  out- 
■tanding  capital  etock,  when  in  fact  there 
waa  onl7  110,000,008  of  lucfa  stock,  the  u- 
■esBment  by  the  state  board  being  upon  the 
former  Bum,  and  made  upon  Hie  failure  of 
tlie  corporation  to  report  But  we  do  not 
tliiiik  the  flndinf  of  the  state  board  Is  con- 
olusive.  The  tax  ia  to  be  assessed  upon 
etpital  stock  actoallj  outattnding.  It  may 
wel)  be  doubted  wfaeth«r  the  board  had  power 
to  tax  any  otiier  stock.  But  be  ttiat  as  It 
maj,  S  <4a  speciflcaUy  proTides  that  in  case 
any  question  arises  as  to  the  amount  or 
^lepillty  of  taxes,  tb*  taffls  shall  be  heard 
gaud  determined  by  the  court,  with  a  Tiew 
•  t«*«scertaining  the  amount  really  due.  We 
do  not  ^ink  it  was  the  Intentioa  of  Con- 
greas  to  conclude  tAie  bankruptcy  courts  by 
tba  findings  of  boards  of  this  character,  and 
that  the  claim  should  have  been  upon  the 
basis  of  the  capital  stock  actually  ontstamd- 
tag. 

The  amount  claimed  for  the  year  1003,  it 
la  insisted,  bad  not  accrued  at  tile  time  cf 
tlie  adjudication  in  bankruptcy,  w^ieb  was 
on  April  23,  1903,  the  return  b^ng  made  on 
May  2,  1900,  and  tfae  asseasnmt  was  not 
made  unt^  July  1,  1903;  but  the  annual 
return,  required  to  be  made  to  the  board  on 
mt  before  the  Drat  Tuesday  In  Uay,  )■  upon 
Um  baaia  of  the  capital  stock  Ismed  aad  out* 
•landing  the  first  of  January  preeadlng  the 
naldng  of  the  return.  Tlie  bankrupt  act  re- 
qnlrea  the  payment  of  all  taxes  legally  due 
and  owing.  We  think  the  tax  thus  aasessed 
upon  that  basis  was  legally  due  and  owing, 
although  not  collectlbla  until  afUr  the  ad- 
Jndication. 

We  reaijb  the  eonelnsion  that,  nnder  the 
bankruptcy  act,  these  taxea.  In  the  amounts 
bcreinbefore  indicated,  were  entitled  to  pref- 
•notial  payment  in  favor  of  the  state  of 
New  Jersey,  and  that  the  Circuit  Court  of 
Appeals  erred  in  reaching  a  contrary  eon- 
elusion. 

Its  judgment  will  be  rerersed  and  the 
cause  will  be  remanded  to  the  District  Court 
for  further  proceedings  in  conformity  with 
this  opInk>n. 

Mr.  Justice  Harlan  (with  whom  concurred 
Hr.    Chief   Justice   Fuller  and   Mr.    JuaUee 

Peckham)    dissenting: 

The  Chief  Justice,  Mr.  Justice  Peckham, 
and  myseH  dissent  from  the  opinion  of  the 
court.  In  our  judgment  the  "taxes"  owing 
by  a  bankrupt  to  a.  state— which  g  64a  of  the 
bankruptcy  act  [30  Stat,  at  L.  603,  chap. 
Ul,  U.  8.  Comp.  Stat.  1901,  p.  M47]  pro- 


rides  dtall  be  paid  in  adranee  of  Ehe  pay- 
ment of  dlridends  to  creditors — do  not  em- 
brace an  'annual  Hcenae  fee  or  franeUat 
tax"  (the  words  of  the  New  Jersey  statnta], 
whioh,  strictly,  is  not  a  property  twTi  but^ 
only  an  exaction  by  the  state  for  the  prtrl- J 
t^:e  given  to  a  corporatloa*  to  do  eertata* 
business  under  its  charter.  We  think  the 
banlcruptey  act  should  be  so  construed.  It 
cannot  be  otherwise  construed  without  doing 
gross  injustice  to  Hiose  creditors  of  tbe 
bankrupt  corporation  who  have  business 
transaetions  with  it  at  its  place  of  buslneaa. 
Here  tbe  bankrupt  eorpoistlon  did  no  busi- 
ness In  New  Jersey.  So  far  as  appears,  it 
did  not  faSTB,  nor  expect  to  have,  any  con- 
nection with  that  state  except  to  become 
incorporated  under  its  laws.  It  had  its  teat 
of  operations  and  all  its  tangible  property  in 
tbe  state  of  Illinois.  It  had  no  property  in 
New  Jersey.  Ita  scheme  was  to  get  a  char- 
ter from  New  Jersey  and  then  go  to  anotbw 
state  for  purposes  of  its  business.  We  do 
net  tUnk  that  Congress  Intended  that,  in 
tbe  dlstrlbntion  of  the  assets  of  a  bank- 
rupt, Reference  should  be  giren  to  the 
claim*  of  a  state  wUch  have  Uieir  origin  ii^ 
and  are  wtelly  baaed  upon,  a  bargain  with 
tbe  state  whereby  certain  priTiteges  ar* 
granted  fn  exchange  for  certain  payments^— 
privileges  which  tbe  state  may  grant  or 
withhold  at  pleasure.  In  our  opinion  the 
word  "taxes'  in  the  bankruptcy  art  waa  in- 
tended to  embrace  only  burdens  or  chargaa 
in^oead  in  itmtvm,  and  whleh  were  In  their 
nature  and  In  reality  "taxes,"  as  disHn* 
guirted  from  goTemmental  exactions  i<a 
privileges  granted.  The  claim  of  New  Jer- 
sey, whatever  its  true  amount,  should  not 
be  given  priority,  but  dould  be  placed  upon 
the  same  footii^  with  elaims  of  other  cred- 
itors. This  view  is  consistent  with  tha  aet 
of  Congresa. 

<10>  U.  a  4M> 
DNrriSD    STATES    ex   ret    OEOBSE    A. 
LOWJtT  and  Planters  Compreaa  Company, 
PUfa.  in  Brr., 


Patcnt»— Appeal    fiom    iatetlecntorj    deci- 
sion. 

An  appeal  from  a  decision  of  the  pri- 
mary examiner  upon  a  motion  to  dlssolra 
an  interference,  holding  that  the  party  had 
the  right  to  make  the  interfering  claims, 
may  be  prohibited  by  tbe  rules  of  the  Pat- 
ent Office  without  infringing  the  right  of 
appeal  in  interferences  given  by  XJ,  S.  Rev. 
Stat.  SS  4S2,  483,  4904,  4009,  U.  8.  Comp. 
Stat.  1901,  pp.  272,  33S9,  3390,  since  tbe  ap- 
peal therein  provided  for  must  be  deemed 
limftad  to  final  dedalons  upon  the  qnesUo> 
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of  diIoiUt  «f  InTastion,  whioh,  under  thaaa 
■tafntes,  ii  tlie  sole  question  for  datennln*- 
tkia  ta  ltit«tf  ersDM  cuu. 


IN  BRROB  to  the  Court  of  Appeal!  of  tlia 
District  of  ColuinbU  to  nview  ft  judg- 
ment which  reversed  s  judgment  ol  the  Su- 
preme Court  of  thst  District,  granting  a 
mandamus  to  i«quirB  the  Commissioner  ol 
Patents  to  direct  the  board  ol  examiners  In 
ehlef  to  take  jurisdlotion  of  ao  appeal  from 
S  ruling  of  the  primaij  examlaer,  upon  a 
motion   to    dissolve    an   interference.     Af- 

See  same  case  below,  W  App.  D.  C.,L 
The  facts  are  stated  ia  the  opinion, 
Messrs.    Ollrer   HitcheU,    Edmund   Wet- 
more,   and   U^fen,   Qusltmsji,  &   Baa   for 
flaintiSs  in  error. 

Assistant  Attorney  General  McKejnolds, 
aad  Jolm  U.  Coit  for  defendant  in  error. 

■      Ur.  Jnstiee  HcKenna  delivered  the  o^nlon 
«f  tlie  courti 

I^iis  ts  a  petition  for  mandamus,  filed  in 
ttie  supreme  court  of  the  District  of  Colum- 


bia, requiring  the  Commissioner  of  Patents 
to  direct  the  board  of  examiners  In  eliief  to 
reinstate  and  take  jurisdiction  of  the  appeal 
of  petitioners  from  Uie  decision  of  the  pri- 
mary examiner,  refusing  to  dissolve  an  in- 
terference between  a  patent  granted  to  Low- 
Tj  and  an  a^Ucation  for  a  patent  bf  one 
William  lb  Spoon.  TIib  supreme  court 
granted  the  m^nH.mna  its  judgment  was 
reversed  by  the  court  of  appeals. 

The  question  in  the  case  is  whether  Uia 
rule  of  the  Patent  Office  which  denies  an 
appeal  from  a  ruling  of  a  primary  examiner, 
upon  motion  to  dissolve  an  interference^  ia 
contrary  to  the  Revised  Statutes,  and  there- 
fore void.  Rule  124  provides  that  "from  a 
decision  of  a  primary  ^raminflr  aflS.rming 
the  pateatahility  of  tie  claim  or  the  appli- 
cant's right  to  make  the  same,  no  appeal 
can  be  taicen." 

PlaintifTs  in  error  attack  the  rule  aa  in- 
consistent with  the  sections  of  the  Revised 
Statutes   which   provide   for    intaiferencea.  ^ 
These  sections  are  inserted  in  the  ma^in-t^ 
'The   facta    are  as   follows:      Jjowtj   waa* 
granted  a  patent  for  a  bale  of  fibrous  ma- 
terial January  zg,  1B9T.    As  Interference  was 
declared  between  his  patent  and  application  ^ 
of  one  William  Spoon,  to  which  interfennce  <■ 
Lowry  was  made  a  party.    Ha 'Moved  to* 


tBev.  Stat.  Sec  4901,  U.  B.  Oomp.  SUt. 
1901,  p.  1389.  Whenever  an  application  is 
mads  for  a  patent  wlileli,  in  the  opinion  of 
the  Commlsnoner,  would  Interfere  with  any 
pending  application,  or  with  any  unexpired 
p»tent,  lia  diall  sive  notice  tliwMf  to  the 
applicants,  or  appliesnt  and  patentee,  as  the 
— s  may  be,  and  sliaU  dirrat  the  primary 


missioner  may  issue  a  patent  to  the  party 
who  is  adjudged  the  pnor  inventor,  nnless 
the  adverse  party  appeals  from  tlie  decision 
of  the  primary  exammer,  or  of  the  board  of 
•xaminera  in  diief,  as  the  case  may  be, 
within  such  time,  not  less  tlian  twenty  days, 
as  tlia  Commlsaiooer  sliall  preicrilw. 

Rev.  Stat  Sea.  4009,  U.  S.  Comp.  Stat. 
1901,  p.  33901  Every  applicant  for  a  patent 
or  for  the  reissue  of  a  patent,  any  of  the 
elaims  of  which  have  been  twice  rejected, 
and  every  party  to  an  interference,  may 
appeal  from  the  decision  of  the  primary 
examiner,  or  of  the  examiner  in  charge  of 
Interferenoes  in  such  case,  to  the  board  of 
examiners  in  chief,  liaving  once  paid  Uts 
fee  for  such  appeal- 
Rev.  Stat.  Sec  4910,  U.  S.  Comp.  Stat. 
ISOI,  p.  1391.  If  such  party  is  diesatisfled 
with  the  dedsiou  of  the  examiners  in  chief 
he  may,  on  payment  of  the  fee  prescribed, 
appeal  to  the  Commissioner  in  person. 

Rev.  Stat.  Sec.  4911,  U.  B.  Cemp.  Stot. 
I90I,  p.  8391.  It  such  party,  except  a  party 
to  an  interference,  is  dlesatiafied  with  the 
decision  of  the  CommlssMner,  he  may  ap- 
peal to  the  supreme  court  of  the  distnct  <rf 
Xblumbia,  sitting  In  bMW. 


See.  B.  <Act  of  February  B,  1S93  [27 
SUt.  at  L.  430,  ehap.  74,  U.  S.  Oomp.  Stat 
1901,  p.  3391].)  That  the  determination  sf 
appMUS  from  the  dedsion  of  the  Commis* 
sfoner  of  Patents,  now  vested  in  the  goientl 
term  of  the  supreme  eourt  of  the  District 
of  Columbia,  in  pursuance  of  the  provisions 
of  section  seven  nnndred  and  eighty  of  the 
Revised  BUtntes  of  the  United  SUtes,  re- 
lating to  the  District  of  Columbia,  diall 
hereafter  be,  and  the  same  is  hereby,  vest«d 
in  the  court  of  appeals  created  by  this  act; 
and  In  addition,  any  party  aggrieved  by  a 
decision  of  the  Commissioner  of  Patents  ta 
any  interference  case  may  appeal  tharefnim 
to  said  eourt  of  appeals. 

Rev.  SUt  Sec  482,  U.  8.  Comp.  Stat 
1901,  p.  E72.  The  examiners  In  ehief  shall 
be  persons  of  competent  legal  lenowlodge 
and  scientific  ability,  whose  duty  ia  shall  be, 
on  the  written  petition  of  the  appellant,  to 
revise  and  determine  upon  the  validity  of 
the  adverse  decisions  of  examiners  upon  ap- 
plications for  patents,  and  for  reissue*  of 
patents,  and  in  interference  cases;  and, 
when  required  by  the  <C(»nmisBianer,  tliey 
shall  hear  and  report  upon  elsims  for  «x- 
tensions,  and  perform  sneh  otlier  like  dnttss 
as  he  may  aasign  them. 

Rev.  SUt  Sec  4S3,  U.  8.  Oomp.  Stat 
1901,  p.  272.  The  ConmiisalMiar  of  Patenta, 
subject  to  the  approval  of  Uia  BecreUry  of 
the  Interior,  may,  from  time  to  time,  estab- 
lish regulations,  not  inconsistent  with  law, 
fur  the  wmduct  of  prooeedings  in  tha  Patani 
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Hwolve  Hie  Interference  upon  tbe  gnmnd, 
smong  othen,  tbnt  Spoon'i  press  woa  in- 
operktire.  The  prinikiy  ezunlner  grsntad 
Ae  tnotloii  Hid  Bpoon  appealed  to  the  board 
«f  examiners  in  cblei,  wbo  conflrmed  the  de- 
daion.  Upon  petition  ot  Spoon  ttie  Commis- 
■huCT  of  Patent!  remwided  the  case  to  the 
prinuuy  examiaer  for  further  coneideration, 
Slid  the  l&tter  officer,  upon  the  filing  of  ad- 
ditionsl  atBdavits,  decided  that  Spoon's  ap- 
plication discloaed  an  operative  device.  From 
this  decision  ui  appeal  was  taken  to  tlie 
board  of  esaminen  in  chief,  whidi  was  dis- 
mlased  by  that  board  for  want  of  juriidic- 
tlon.  Thereupon  Lowry  petitioned  the  Com- 
nisdoner  to  direct  the  board  to  issue  an 
•ppeaL    The  petition  was  denied,  the  Acting 


"Tbv  rale  prohibiting  an  appeal  from  a 
decision  npon  a  motjon  holding  tliat  a  partj 
has  the  right  to  matce  the  claim  of  tiie  iaane 
la  in  accordance  witb  tdie  practiea  wiilch  has 
pBTailed  in  this  office  for  many  years,  and 
has  the  support  of  all  dednona  of  the  courts 
which  have  been  renderEd  on  the  subject. 
There  seems  to  be  no  reason  for  regarding  it 
aa  inconaistent  with  the  statute.  It  seems 
Tery  clear  that  the  decision  in  this  case  is 
not  a  flnal  adverse  decirion,  since  it  is  not  a 
ruling  tfaat  Lowry  is  not  entitled  to  his  pat- 
ant.  That  is  a  matter  whitA  may  be  deter- 
■lined  in  the  further  proceedings,  and  there- 
fete  it  is  clear  tbat  the  decision  riJatia  to 
ft  Bieiv  {nterioentoiy  mattM. 

mw  peUtkn  is  danJed." 

Lowiy  fllsd  another  petition,  appealing  to 
tka  CMUoiMioneT  'in  person,"  to  direct  the 
board  of  examiners  In  chief  to  entertain  his 
^ipeaL  The  petition  was  considered  and 
denied.    Ja  paaslng  on  ttie  petition  the  Com- 


*^iider  the  express  provisions  of  rule  124 
ibere  is  no  spp««J  to  the  examiners  in  chisf 
frotn  such  deci^on  rendnwl  on  an  interlocu- 
tory motion.  It  is  believed  that  there  is 
aothlng  in  that  rule  inconsistent  with  law, 
and  that  therefore  it  has  the  force  of  law. 
H  The  right  of  appeal  In  Interferences  given  in 
JJ  gtoeral  terms  In  the  statute  ts  a  very  differ- 
■  cut  thing  from  tha*  right  of  appeal  on  all 
motions  in  the  interference^  To  permit  ap- 
peals on  motions  would  multiply  litigation 
and  extend  tte  proceedings  in  interferences 
beyond  all  reasonahle  limits.  It  would  work 
great  hardship  to  partlea.  Ilia  appellate  tri- 
bonals  of  this  office  ars  no  more  required  to 
give  cases  pieceme&l  consideration  than  are 
the  appellate  courts.  The  whole  ease  should 
be  ready  for  iqtpeal  when  the  appeal  pro- 
Tided  for  by  the  statute  is  taken. 

Tt  is  to  be  particularly  noted  that  there 
has  been  no  decision  aa  to  tha  rival  claims  of 
tte  partiaa  to  this  tatorfsrsBoa.    It  has  not 


been  decided  wUch  party  Is  entitled  to  the 
patent,  ff  it  should  at  any  time  be  dedded 
that  Spoon  is  entitled  to  the  patent,  Lowry 
will  have  the  right  of  appeal,  but  until  such 
final  decision  la  rendered  the  statute  gives 
him  no  right  of  appeal 

"It  would  seem  upon  general  principles  of 
law  that  Lowry  could  then  present  for  de- 
termination  by  bis  appeal  any  question 
which,  In  his  opinion,  vitally  affects  the 
qnestlan  which  puiy  Is  entitled  to  the 
patent.  The  only  ground  upon  which  he 
can  reasonably  claim  the  right  of  appeal  on 
this  motion  Is  that  the  queation  vitally  af- 
fects bis  claimed  right  to  a  patent,  and  If  H 
does  that,  he  can  raise  It  at  final  hearing  and 
contest  it  before  the  various  appellate  trt- 
bunals,  including  the  court  of  appeals. 

"The  refusal  to  permit  the  present  ap- 
peal on  motion  is  therefore  not  a  denial  of 
an  opportunity  to  have  the  matter  reviewed 
by  the  several  appellate  tribunals  mentioned 
la  the  statute." 

And  further:  "No  good  reason  is  seen  for 
changing  the  provlsiotts  in  Rule  124  here  la 
controversy,  which  was  adopted  and  ap> 
proved  l^  a  long  line  of  Commissioners  of 
Patents,  among  whom  have  bMttsomaof  tlio 
ablest  patent  lawyers  In  the  country,  and 
which  rule  baa  been  acquiesced  in  by  patent 
attorneys  practising  before  tlte  office  for  the  n 
last  quarter  of  a  century."  <j 

*nere  Is  quite  a  sharp  controversy  be-  ■ 
twean  the  parties  as  to  tbe  effect  of  the  ml- 
Ing  of  the  Commissioner.  Plaintiffs  in  error 
are  apparently  convinced  tbat  the  ruling  of 
ttie  primary  examiner  involves  a  fundament- 
al right  whieh,  if  not  decided  on  Lowry's  ap- 
peal, will  be  forever  foreclosed  to  him  for 
review.  A  different  view  Is  expressed  by 
defendant  in  error.  However  this  may 
bc^  we  think  tha  question  in  the  case 
is  in  quite  narrow  compass.  The  stat- 
utes involved  are  not  difficult  of  in- 
terpretation. The  determining  sections  are 
4SZ,  4S3,  4904,  and  4909  (U.  B.  Comp. 
6UtlS01,pp.2T2,338e,3390).  PlainUffsln 
error  put  especial  stress  npon  §3  4SZ  and 
4909.  Section  482  provides  for  the  appoint- 
ment of  examiners  In  chief,  "whose  duty  It 
shall  be,  on  the  written  petition  of  the  ap- 
pellant, to  revise  and  determine  upon  the 
validity  of  the  adverse  decisions  of  examin- 
ers ...  in  interference  cases."  Section 
4909  provides  ttiat  "every  party  to  an  in- 
terference may  appeal  from  the  decision  of 
the  primary  examiner  w  of  the  examiner 
In  charge  of  interferences  in  such  case,  to 
the  hoard  of  examiners  In  (Atief."  The  con- 
tention is  that  this  section  gives  the  right 
of  appeal  onreservedly  and  any  limitation 
of  it  by  a  rale  is  void,  buch  might  not  ba 
the  resold  even  if  there  was  no  qualification 
of  thoBS  ssctlons  in  otkar  seotlcMia.    Aa  Mid 
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by  tlio  OoTmntMtopwa  Tha  rigbt  of  Rppnl 
In  IntarferencM  given  in  general  termB  in 
the  sUtute  la  a  Tery  different  thing  from  tho 
light  of  appeal  on  all  motioni  In  the  Inter- 
feranM."  It  cnlainljr  could  not  have  been 
the  intention  to  deatro^  all  diatinctiona  in 
procedure.  But  we  are  not  left  to  inference. 
Th*  atntute  U  expliciL  It  limit*  the  decla- 
ration of  int«rferance8  to  the  question  of 
priority  of  inrantlou.  Section  4901  prorlde* 
that  in  eaae  of  conflict  of  an  application  for 
ft  patent  ntltih  a  pending  appU^tion  or  with 
an  unexpired  patent  (ai  in  tiie  eaae  at  bar), 
the  Commiarioner  ahaU  ^re  notioe  thereof, 
"and  ahall  dlreet  the  primarj  examiner  to 
pooeed  to  determine  the  qneotion  of  prior* 
Up  cf  uHwrtton."  (Italiea  ovn.)  And  it 
li  povldad  ttmt  the  Conunia^oner  aball  ia- 
IM  ft  pataat  to  tlw  paztT  adjadcad  tlM  vdor 


InTeutor,  imleaa  the  adrerBe  party  appealin 
from  the  dedaton  of  the  primary* examiner? 
or  examiners  in  chief,  aa  the  eaae  may  be. 
The  hiatoiy  of  the  aectiona  and  the  rule* 
are  gone  into  at  length  by  the  court  of  ap- 
peals in  its  opinion.    We  need  not  repeat  the 
discuiaion.    It  auswera  the  detailed  reaaon- 
ing  of  plaintiffa  in  error.    We  concur  with 
the  view*  expressed,  that  the  statutei  pro- 
vide only  for  appeals  upon  the  question  of 
priority   of   invention.     Appeals   on   other 
questions  are  left  to  the  n^latiou  of  the 
Patent  Office  under  the  grant  of  power  oon* 
taiued  in  |  483. 
Judgment  afBrmtd. 

ISx,  Jastlea  Pedcliftm  tad  Ur,  Jnatica  Day 


3,GoogIc 


aiLl.  VAT.T.Tnr,  a.  A  H.  B.  CO.  t.  LYOH. 


(203  u.  a.  ie£) 

QILA.   VALLEY,   GLOBE,   A,  NORTHERN 
RAILWAY  COMPANY,  tlfl.  in  Err, 

A.  J.  iiYOH. 

Trial— jMtltm  tvt  }ni7— lUtHteBM. 

L  BriitoiM  tending  t«  ibow  tlwt  %  apnr 
imilroMl  tra«k  wu  not  %  mi*  and  proper 
itnictan  f  w  Um  wNraUon  of  eu«  ia  suffl- 
dant  to  «uT7  to  tM  inr;,  on  the  quecUon 
of  the  negligeBM  of  tne  nilwi.]r  comp&njr, 
en  ectioB  to  recover  tor  the  Inlling  of  a 
bnkemkn  while  ridlns  on  «  ear  which 
ehmged  over  the  end  of  the  epur  traok,  kI- 
Humgh  the  eridence  for  the  rtllwaj  eom- 
penj  taeded  to  ahow  that  the  Mddeut  wu 
one  t*  the  negllgenoe  of  »  fellow  eerrant  In 
ordering  the  ear  to  be  dataehad  from  the 
tndn  and  «ngiiM.a 
AfgtA    pte]«fflcUl  uttt—  lartrietlone. 

K.  CHuugins  the  jury  that,  unleei  an  es- 
aldent  to  a  rulwar  bnkeman  waa  eaneed 
aaUT  b;  the  negl^Bnee  of  the  conductor, 
the  defendant  rauwaT  oompany  wae  liable, 
•van  If  erroneoQi  tn  that  "sole  eanee"  te  not 
•jnonTmone  wHh  "proximate  aLtue,"  doea 
irot  prejndice  the  defenduit,  where  farther 
batniaUoii%  given  at  Ha  raqneat,  were  to 
the  effeet  that,  if  the  eondoetor'e  aegligenoe 
waa  the  proximate  eanee  of  the  aeeident, 
there  aoBld  be  no  reoovery,  and  the  oourt'a 
attention  waa  not  ipedfiuIlT  drawn  to  the 
objeetton  to  the  word  '•ole.'t 
Tiial-H-eccptios  of  evidene*— expert  teatl- 
iBony. 

i.  The  disoretion  of  the  trial  court  la 
■ot  ahneed  by  permltttnc  wttneeeea  who 
have  bad  practical  raflroad  experlenee  and 
are  familiar  with  overhead  atruetnrea  and 
baCen  to  testify  aa  to  whether  a  hnlfar  at 
the  end  of  »  spur  toaek  wae  a  roaaouably 
aaf  e  and  propar  ona,  and  as  to  wheUier  rea- 
Moable  and  proper  care  had  been  exereieed 
to  so  bntlding  an  overhead  itrueture  a*  to 
prevent  the  ubb  of  the  hand  biakes  on  a 
Cr^ht  car  nntn  about  100  feet  from  the  end 
tt  the  ep«r  traek^ 
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[NO.M.] 
Novamher    13,    IMB. 
10,  IMt 


Decided 


IN  ERROR  to  the  Supreme  Court  of  tho 
Territory  of  Aiiiona  to  reriew  a  jndg- 
meot  which  afflnned,  on  a  second  appeal, 
a  judgment  of  the  Distriot  Court  of  Gila 
County,  tn  that  territory,  in  favor  of  plain- 
tiff In  an  action  to  recover  damages  for  the 
allied  ne^igent  killing  of  a  railway  «m- 
ployae.    Afflrmed. 

See  aame  ease  halow  (Arts.)  BO  Paa.  837; 
•■  flnt  appeal,  71  Pae.  957. 

f  'Statement  by  Mr.  Jnatlea  Peekham: 

The  defendant  in  error,  who  waa  plaintilT 

halow,   reoovered   a   Judgment   againet  the 

nflread  eompany,   plaintlS  In  error.  In  a 

trU   evnrt  fat  Aiicon*  tarritoiy,  for  the 


negligent  killing  of  her  son,  which  judgment 
was  affirmed  by  the  supreme  court  of  tha 
tsrri.tory,  and  the  company  bringi  the  cose 

The  deceased  waa  a  brokeman  and  had 
been  employed  by  the  dofendoot  company 
OB  auch  for  a  few  weeJca  before  the  accident 
occurred  in  which  he  lost  hii  life.  He  act- 
ed aa  one  of  the  brakemenupoo  the  freight 
train,  whiidi  was  pushed  up  on  a  spur 
tnek  that  ran  from  the  main  line  in  tha 
town  ol  Globe,  in  tha  territory,  to  a  miniog 
station,  about  MO  yards  away.  Ths  acoi- 
dent,  whloh  resulted  in  Uie  death  of  the 
deceased,  ooeurred  on  this  spur  track  on 
tha  14th  of  July,  lOOa  The  grade  of  tha 
spnr,  after  leaving  ths  main  line,  was,  for 
a  short  dlstaaee,  leveL  It  then  became 
quite  steep  npgrode,  getting  ateepor  and 
steeper,  nntU  it  again  became  level,  under 
what  is  tettmed  the  tramway  house.  This 
was  a  atmoturs  erscted  over  ths  tracks,  and 
the  bottom  of  it  was  only  £  feet  above  the 
top  of  the  freight  eais,  and  from  that 
tramway  struetore  to  the  end  of  the  rood 
the  grade  was  ahont  level,  and  Uia  dis- 
tance a  little  over  a  hundred  feet.  The 
trade  ended  on  a  traatle,  with  a  buffer  at 
the  end,  which  was  not  ealculatad  to  resist 
a  eat  pushsd  by  an  ongine,  but  only  to 
atop  one  pushed  by  hand  or  by  the  wind. 
The  trestle  ended  at  the  vide  of  a  esfion,  and 
there  was  at  that  point  an  ahrupt  fall  to  tha 
bottom  of  the  eaSon  of  IB  feM,  There  was 
a  eurve  on  the  spur  trade,  which  would 
prevent  the  engineer  from  seeing  the  end 
of  his  train,  snd  he  would  have  to  obtain 
aignals  from  others  in  ordsr  to  run  his  en- 
gine. The  upgrade  was  so  ata^  that  only 
a  few  ear*  eonld  he  taken  up  from  the  m^n 
trade  at  any  one  time. 

On  the  occaalon  of  the  aoddent  the  trataj 
atarted  from  the  maia'llne,  and  was  pushed* 
up  grade  by  the  engine  ta  the  rear.  The  de- 
oesaed  was  on  top  of  the  front  car  of  the 
train,  being  farihsBt  away  from  the  engine 
at  tha  time  fiia  train  waa  being  pushed  up. 
Tbe  oondnotor  was  on  the  car  next  to  that 
of  the  deeeased,  and  by  his  orders  the  en- 
gineer shoved  the  train  as  rapidly  as  be 
eould,  and  ran  it  at  the  rata  of  6  or  0  milsa 
an  hjonr,  and  then  after  a  ahovv  the  two 
eaia  on  which  were  the  deeeased  and  tha 
conductor  were  detaehed  from  the  train  and 
passed  along  at  that  rate  of  speed  under  tha 
tramway  hooae  and  on  to  ths  level  porti<ni 
of  the  road,  which  ended  Id  about  a  hu» 
A«d  feet  at  the  side  of  the  cation.  He  de- 
ceased was  unable  to  oontrol  the  speed  of 
the  eais  with  hla  brakes,  and  the  car  on 
which  be  was  riding  passed  along  and 
knocked  away  ths  buffer  and  plunged  down 
te  the  bottom  of  tha  cafion.    Bye 


•Ed.  Note.— For  esns  tn  polat.  i 

tU.  Nots.—For  i«SM  la  point,  i 

lU.  Note.— For  cases  tn  point,  i 

2T  8.0-10. 


••  veL  U,  Oat  IHc.  KsMcr  eiil  Bsrrsat  I  UU. 
leveL  «,c«[t.Dls,  Trtsl  H  nc  1U- 

W  VOL  n  OeaL  Sis.  SrldsBCS^  H  »M.  »L 
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ST  8UFBSMB  OOUBT  BEPOBTSft. 


Oct.  : 


•f  Ut«  ueident  imniBdiatriy  deaeendAd 
th«  Bide  of  tlia  eaSon  and  found  at  Ui«  bot- 
tcon  tho  car  and  th*  doad  bodj  of  the  dfr 

Ther«  waa  evldenoa  tending  to  ahow  tltat 
tha  apur  track  waa  not  a  aafe  and  praper 
■tmetun  to  operate  OT«r  Ita  langth  with 
can,  tot  the  reoaon  thai  the  tramway  houae 
was  80  doM  to  the  top  ol  the  eara  whan 
paaaing  under  it  that  the  brakaa  eonid  not 
be  handled,  and  there  waa  not  auffiaient 
length  of  road  after  the  train  paaaed  under 
the  faouae  during  wliieh  to  get  the  eara  un- 
der control  and  atop  thcan  before  thejr  ar> 
rived  at  tbe  end  of  the  tradi  and  the  aide 
ta  the  cafioik  The  onl;  wajr  In  which  it 
ought  ever  to  liara  been  dona  waa  to  liare 
tha  engiae  at  all  time*  attached  to  tlie  train, 
and  even  then,  il  auTUilng  got  ont  of  order 
with  the  engine,  the  train  waa  not  under 
eontrol  of  the  brakeman,  on  aooount  of  Um 
tramway  Ixmae.  The  buffer  at  the  and  of 
the  traok  waa  alao  aaaertod  to  be  ioauffloient, 
and  witneaaea  were  called  wh»  tavtlQed  that 
tba  tiaek  waa  not  a  leaaonahlj  aafe  one  upon 
which  to  emduot  the  bnalneaa  of  the  road. 

Tb.t  companj,  on  ita  part,  gave  erldanea 
tending  to  alww  that  tba  track  waa  properly 
•onatrueted;  that  the  buffer  waa  niffl- 
3  eleni  for  the  purpoae  intandad,  and  that  the 
7  whole  etntctaiatvaa  a  leaaonably  lafa  plaee, 
and  that  the  aeotdent  waa  eanaed  rimply 
by  tha  flagrant  negllgtmee  of  tiie  eonductor, 
in  ordering  the  two  eara  to  be  datadied  from 
the  train,  and  thna  taken  away  from  the 
eontrol  of  the  engine.  It  alM  gave  aridenea 
that  the  buffer  waa  not  to  ba  naed  at  the 
and  of  the  tr»6k  to  atop  eara  in  motltai,  nor 
were  the  band  brakea  iataadad  to  be  ao 
oaed  at  that  apot,  aa  it  waa  intended  that 
the  engine  ahonid  eontrol  tba  «an 
■honld  not  ba  thai*  detachad  Aram  them. 
They  therefore  inaiat  that,  whan  the  epera- 
tkM  waa  properly  parforwad,  the  mattera  of 
the  low  ahed,  ihort  traek,  and  inanfOdaat 
buffer  were  immaterlaL  It  waa  all  predkat- 
•d  upon  the  fact  that  the  eara  ahonid  be  un- 
der tbe  eontrol  of  the  englna,  and  ahonid  net 
W  detaehed  tharrfrom,  aa  thaaa  ean  wwa^ 
■nder  the  ordwa  of  the  eondactor. 

Ux.  Frank  W.  Btmatt  for  plaintiff  In 

e     Ur.  Waten  Darls  for  defaadaat  In  error. 

7  'lb.  Jnatlea  FacUiam,  after  making  the 
fer^lTig  atatemant,  dallrered  the  o^nion 
af  the  court: 

Tbe  flrat  queaUon  praaantad  by  ttte  plain. 
tiff  in  error  ia  founded  apon  an  exoaptioa 
to  the  refuaal  of  tt»  eomt  ta  inatrnot  the 
Jury  to  landCT  a  rardlat  fcr  the  plaintiff  tn 
amr,  «■  the  gromt  ttai  there  wm  na  ari- 
ti^  Hat  tha  raHaoad  aamgaay  waa  gailtr 


of  negllgenoe  by  failing  to  provide  a  rcaaok- 
ably  aafe  place  for  the  aervanta  of  the  com- 
pany to  work  ini  that  tba  canaa  of  the  ae- 
cideait  waa  the  gnwa  negiigenoe  of  tha  eon- 
ductor in  ordering  the  eara  to  be  detached 
from  tha  train  and  angina,  and  that  auch 
nef^igaaua  waa  that  of  a  fdlow  aervant  of 
the  deoaaaed,  and  did  not  form  tbe  baate  for 

recovery  againat  tbe  defendant.  We  are 
of  opinion  tha^  taking  tha  whole  evidence^ 
enough  waa  proved  on  the  part  of  tha  plain- 
tiff below  to  make  it  proper  to  aoid  the  caae 
to  tbe  jury  oa  Uie  question  of  the  ne^igenca 
of  the  company. 

The  next  queatioa  ariaaa  in  regard  ta  tha 
diarga  of  the  court  upon  the  proziraata,^ 
oauae  of  tha  acctdcnt,  whether  It  waa  tta^ 
negligenoa  of  Mm  defendant  aonqiaay  in  not^ 
ftimiahing  a  proper  and  reaaoaiably  aala 
plaee  fbr  ita  employeea  to  work,  er  that  It 
waa  the  negUgenM  of  the  conductor  {a  fcl* 
low  aervant  of  the  deceaaed]  in  ordering  tha 
detached  from  the  engine.  The  conii 
ohaiged  that— 

Tha  eondnator  of  the  train  waa  a  fellow 
aarvant  of  tha  man  who  waa  fcHled,  and  If 
tha  aotUent  waa  bnnght  about  aolely  by 
the  negtigance  of  the  oonduetor  of  the  train, 
then  the  defendant  company  la  not  llablat 
or  If  the  aoddant  waa  brought  about  by  tha 
negiigenoe  of  the  conductor  and  the  negU- 
genee  of  the  man  wha  waa  klBed,  the  d» 
fendant  company  la  not  liable.  If,  however, 
the  acddeat  waa  eauaed  by  a  fallora  of  tha 
defendant  aompany  to  provide  a  reaaonably 
aafe  ptaaa  to  poform  ik»  woA  in  wUA 
tha  man  who  waa  killed  waa  engaged,  th«a 
tha  defendant  eompany  la  liable  la  damagaa 
for  the  death.  If  K  waa  ncgllgatt  ia  not 
providing  auch  aafe  place. 

"The  fundamental  qneation,  therefor^  for 
yon  to  determine  in  thla  eaaa  la.  What  wna 
the  canaa  of  thia  aoeidantt  what  bnni^t  ft 
about  T 

If  you  And  that  tUa  aeddent  waa  cauaad 
aolely  by  tha  aetien  of  the  conductor  in  tha 
method  whiah  he  employed  in  putting  ssia 
on  the  apur  at  tba  time  in  qneation,  than 
yon  ahonid  And  a  vardlot  for  the  defendant 
company,  and  yen  ahould  not  award  any 
damagaa  to  tha  plaintiff  In  thia  caae;  or  If 
you  ahould  find  that  tha  dead  man  haa, 
through  hia  own  n^ligenoe,  brought  about 
thia  aeddent  or  contributed  to  it,  then  yon 
ahonid  And  for  the  defendant,  and  yon 
should  not  award  any  damagaa  in  thia  eaaa, 

-On  tha  other  band.  If  you  And  that  tba 
defendant  company  waa  negligent  la  not 
providing  a  teaaoaably  aafe  place  for  the 
parformaooa  of  the  work,  yon  ahould  find 
for  the  plaintiff  and  award  her  damagea, 
provided  thai  tha  n^Uganea  of  tha  defend- 
ant In  net  providing  audi  a  aaSa  plaaa  wM 


lyCOOglC 
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tba  oKOM  of  tlu  teddcnt,  or  eontribotod  to 
th»  Aoeident. 

"To  find  for  Um  plklntiff.  It  !■  not  enoanh 
f!  thkt  jou  sbonld  And  that  tbe  pramUw  were 
7  nnaaie,  or  that  the  d«feiidftnt*aoiiipMqr  wu 
Mgligent  In  that  reapect,  in  not  proridlng 
a  aafe  plane;  you  nuat  also  find  that  the 
plaee  waa  uniaata,  and  that  the  aoddent  waa 
bronght  about  or  contributed  to  bj  reaaon 
of  that  anaaf  e  plaoa.  That  ii,  if  joa  ihould 
And  that  the  aet  of  the  oonduotor  wae  the 
■olo,  or  if  7on  ahould  find  that  it  waa  the 
proximate,  or  the  proouiing,  csuae  of  the 
Mddent,  then  yon  abould  not  award  dam- 
ages; but  if  jOu  And  tliat  the  acddent  waa 
«ana«d  b^  the  acta  of  the  conductor  and  also 
hj  the  negligence  of  the  defendant  oompauj 
in  not  providing  a  aafe  place  to  do  the  work, 
then  yon  should  find  damages  for  the  plain- 
tiff. In  other  worda.  In  order  to  award  dain- 
KgM  to  tlie  plaintiff,  fou  mnat  find,  first, 
that  the  defendant  companjr  waa  negligent 
In  not  prvvidlng  a  aafe  plaos  to  do  the  work, 
and  that  such  negligence  waa  the  oanae  of 
the  accident  or  contributed  thereto.  If  you 
Ind  the  acddent  waa  brought  about  solely 
bj  the  acta  of  the  conductor,  you  should 
»et  award  damagea.  If  th»  act*  of  tlie  eon- 
dnetOT  alone  did  not  eanaa  the  acddent,  but 
tiia  acddent  waa  contrlbntad  to  by  the  neg- 
Hgenee  of  the  defotdant  company  by  not 
jntridlng  a  safe  place  to  work,  then  yon 
ahould  award  damage*.' 

Again: 

*Was  the  plaoe  where  ths  deceoaed  waa 
wnridng  a  reasonably  aafe  place  for  the  per* 
formance  of  the  work  to  be  done  there, — a 
isaaonably  safe  place,  considering  the  char- 
Mter  of  the  work  to  be  done  and  the  charao- 
tar  of  the  premises? 

If  yon  find  it  waa  not  reasonably  aafe, 
and  tJm  defendant  eompany  waa  negligent 
1b  that  respect,  did  that  fact  have  anything 
to  do  with  the  acddent,  or  was  it  caused  by 
Am  negUgmee  of  tha  eondnctor  of  the  train 

"V  it  was  caused  solely  or  procured  or 
brought  about  by  the  negligence  of  the  oon- 
dnetor,  then  the  defendant  ia  not  liable.  If 
th«  negligence  of  the  defendant  company 
eontrlbuted  to  tlie  acddent,  then  the  dafend- 
■nt  Is  liable,  [woTided  the  dead  man  hlm- 
•elf  waa  not  guilty  of  «ny  negligenoe  which 
ig  sontrtbuted  to  the  acddent." 
^  The  company  now  finds  fault  with  this 
•  aharge,  on  the  gronnd*that  It  waa  error  to 
dtarge  that  unless  tha  acddent  waa  caused 
eolely  by  tha  action  of  the  conductor,  the 
defendant  waa  liable ;  that  "sola"  cauae  is 
not  eynonymons  with  "proximate"  causa,  as 
the  acUon  of  the  conductor  may  not  have 
bean  the  sole^  altiiongh  at  the  same  time  it 
WMj  ban  bMn  tha  "prmdmata,"  eaoaa,  and 


if  it  waa  the  prozimata  nuiaa^  the  oompany 
would  not  be  Uable.  The  rule  would  seem 
to  be  that  If  the  negligenoe  of  the  company 
had  a  shara  In  causing  the  injury  to  tlN 
deoeaeed,  the  company  was  liable,  notwith- 
atanding  tha  negligence  of  a  fellow  serrant 
contributed  to  the  happening  of  the  acd- 
dent. Grand  Trunk  R.  Co.  v.  Cuniminga,  108 
U.  8,  700,  87  L.  ed.  2M,  1  Sup.  Ct.  Kep.  463 1 
BUla  T.  New  York,  L.  E.  ft  W.  B.  Oo.  95 
N.  Y.  646,  SSS.  But,  in  addition  to  the  main 
charge  above  set  forth,  the  court  oharged 
tha  jury  at  the  requeat  of  the  counsel  for 
defendant  as  follows:  that  if  the  mannsr 
of  throwing  the  cars,  as  taatifled  to,  were 
unaafa,  and  the  conductor  caused  the  can 
to  b«  so  thrown  by  that  unsafe  method,  and 
if  such  act  of  the  eonductor  waa  the  proxi- 
mate cause  of  tha  acddent,  and  that  such 
uns&fs  method  waa  adopted  by  the  con- 
ductor without  the  authority  or  direction  of 
the  defendant,  tha  plaintiff  cannot  recoTeri 
that  if  the  jury  beUered  that  the  acddent 
to  the  daeeaaed  was  proximately  caused  by 
the  negligenoe  of  the  oonductor,  it  waa  Im- 
material whether  the  deceased  had  had  pre- 
vious experience  as  a  brakeman,  or  not; 
that,  although  the  Jury  might  believe  from 
the  Bvidence  that  other,  bettor,  and  aafer 
applianoea  might  have  bean  used  by  the  de- 
fendant company,  yet  tha  defendant  waa 
not  thereby  rendered  Uable  in  this  action, 
if  the  [woxlmate  cauae  of  the  acddent  waa 
the  negligence  of  the  eonductor  in  the  man- 
ner in  which  he  conducted  the  work  on  the 
oecaaion  in  question;  that,  aa  tlie  conductor 
was  the  fdlow  servant  of  the  deceased,  the 
defendant  oould  not  be  held  liable  if  the  ao- 
ddant  waa  proximately  caused  by  negli- 
gence on  the  part  of  the  conductor;  that  if 
the  Jury  believed,  from  ths  evidenoe,  that 
the  applianeea  furnished  by  the  defendant 
company  were  defective,  yet  if  they  further 
believed,  from  the  evidence,  that  the  oob-^ 
ductor  was  negligent  in  the  manner  in  whloh^ 
ha*eonducted  the  work  on  the  occaaion,  and* 
that  such  negligenoe  waa  the  prozimata 
cause  of  the  accident,  without  which  such 
acddent  would  not  liaT*  happened,  then  the 
jury  ahould  find  for  the  defendant. 

We  think  the  defendant  reoeived  no  preju- 
dice from  the  charge  aa  given,  taken  in  ooo- 
nectlon  with  the  defendant's  requeata  to 
charge,  which  were  complied  with.  If  tha 
defendant  had  desired  to  obt«ln  a  more  ape- 
cific  charge  in  relation  to  the  diatinctlon  be- 
tween "sole"  and  "proximate''  cause  of  tha 
acddent,  aa  applied  to  the  negligence  of  tha 
conductor,  the  court  should  have  had  ita  at- 
tention apedfleally  drawn  to  the  abjection 
to  the  word  "aolo,"  and  the  particular  free- 
dom from  liability  asserted  if  the  negU- 
genes  of  tha  eonduetOT  wen  the  ^oximata 
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MMiM  of  the  aeddent,  u  dbUngnlihad  from 
tlie  sole  eauae.  A  general  ezoeption  to  the 
charge  as  given  would  not  raise  the  ques- 
tion. Congress  &  B.  Spring  Co.  v.  Edgar,  99 
U.  a  64S,  0S9,  25  L.  ed.  4S7,  491.  The  re- 
quests to  charge  as  given  show  the  jur7 
had  its  attention  drawn  to  the  proiiinBte 
cause,  and  that  if  the  oonductor**  negligoiae 
were  the  proximate  cause,  the  plalntiS  could 
not  recover. 

A  third  question  arises  upon  the  admis- 
sion of  evidence.  Certain  of  the  witnesses 
for  plaintiff  were  called  to  prove  that.  In 
their  opinion,  the  company  had  not  fur- 
nished a  reasonablj  safe  place  for  its  em- 
ployees to  worlc  in.  This  was  objected  to 
on  the  ground  that  the  witnesses  testifying 
to  it  were  not  properly  experts  and  should 
not  be  permitted  to  testify.  One  witness, 
who  testified  that  the  buffer  was  not  a  rea- 
sonably safe  and  proper  one,  said  that  he 
had  been  railroading  tor  fifteen  years,  fol- 
lowing the  business  of  trackman  during  that 
time;  that  it  was  bis  business  to  go  over 
the  trade  and  see  if  it  was  in  proper  shape, 
and  that  he  had  had  something  to  do  with 
the  construction  of  a  railroad;  that  he 
was  familiar  with  the  construction  of 
tracks,  trestles,  and  buffers;  that  that 
was  what  he  had  iisd  to  do;  that  overhead 
structures  came  under  another  department; 
^  that  he  considered  it  unsafe  for  the  reason 
^  that  the  buffer  would  afford  an  obstruction 
•  to  the  wheels  and'that  the  car  would  slide 
off  the  trucks  and  go  over  into  the  ravine. 

Another  witness  said  that  he  had  been 
working  on  railroads  for  twenty  years,  and 
that  from  his  experience  he  had  had  occa- 
sion to  become  acquainted  with  structures 
over  tracks,  over  bridgca  and  highwaya,  and 
buffers  at  the  end  of  chutes  and  tracks,  snd 
as  to  the  control  of  the  cars,  their  operation 
and  the  operation  ol  the  brakes  on  the  cars, 
the  stopping  cars,  the  resisting  power  of 
buffers,  etc.  He  said  that,  in  his  opinion, 
the  tramway  house  wu  too  close  to  the  top 
of  a  car,  and  that  it  was  an  Impediment  to 
the  operation  of  ths  hand  brake  of  the  car, 
and  that  the  buffer  at  the  end  was  not  an 
effective  obstruction.  Evidence  waa  given 
by  other  witnesses,  by  depositions,  tn  regard 
to  the  structure  over  the  railroad  track  and 
the  character  of  the  buffer. 

In  the  cases  of  all  the  witnesses,  we  think 
the  question  of  the  admissibility  of  their 
evidence  was  one  within  the  reasonable  dis- 
oretion  of  the  trial  court,  and  that  the  dis- 
cretion was  not  abused.  All  the  witnesses 
bad  hnd  practical  experience  on  railroads, 
and  were  familiar  with  structures  and  the 
character  of  buffera  mentioned  in  the  evi- 
dence. There  was  oertainly  enough  to  call 
njoa  the  aouit  to  decide  upon  the  admlad- 


bility  of  their  opinions  under  these  drcum- 
stances,  and  we  ought  not  to  interfere  with 
the  decision  of  the  trial  court  in  this  ease. 
Congress  fc  E.  Spring  Oo.  r.  Edgar,  aupra; 
Chateaugay  Ore  ft  Iron  Co.  v.  Blake,  IM 
U.  8.  476,  4S4,  S6  L.  ed.  010,  SIS,  IS  Sup.  Ot. 
Rep.  731. 

There  is  no  error  in  the  record  and  th* 
judgment  is  affirmed. 

(303  U.  B.  4«1) 

ONITBD   STATES    ex   reL   REBECGA   J. 
TAYLOR,  Plff.  in  Err.. 

WILLIAM  H.  TAFT,  SecreUry  of  War. 

Eiror  to  District  of  Columbia  court  of  ap- 
peals—question tespectlng  Federal  au- 
thority. 

The  validity  of  an  authority  exei^ 
cised  under  the  United  States  was  not 
drawn  in  question  so  as  to  sustain  the  ap- 
pellate Jurisdiction  of  the  Supreme  Court 
of  the  United  States  over  the  court  of  ap- 

Esals  of  the  District  of  Columbia,  under 
'.  C.  Code,  I  233,  by  a  petition  for  man- 
damus to  compel  the  restoration  to  her  posi- 
tion in  the  classified  dril  service  of  a  clerk 
whose  contention  is  not  that  the  President 
and  his  representstlves  were  without  aa> 
thorlty  to  dismiss  her,  but  that  her  dis- 
missal was  Ill^iai  l>ecause  the  requisite  foi^ 
mail  ties  prescribed  by  the  dvil  service  regu- 
lations were  not  observed.* 

[No.  KM.] 


IN  ERROR  to  the  Court  of  AppeaU  of  tks 
District  of  Columbia  to  review  a  judg- 
ment which  afllrmed  a  judgment  of  the  Sa- 
preme  Court  of  the  District,  denying  a  writ 
of  mandamus  to  compel  the  restoration  of 
a  clerk  to  her  former  position  in  the  dasal- 
fied  civil  service.  Dismissed  for  want  ot  Jn- 
liadiction. 

Bee  same  case  below,  24  App.  D.  C  95. 

SUtement  by  Mr.  Chief  Justice  FnUei:  ^ 
'Relator  was,  on  May  12,  1902,  a  clerk  In> 
the  classified  dvil  service  of  the  United 
States,  snd  employed  tn  the  War  Depart- 
ment. On  that  day  an  article  purporting  to 
be  signed  by  her,  and  '"■'^'"g  very  serious 
reflections  on  the  President  of  the  United 
States,  appeared  In  a  newspaper  published 
at  Washington.  Soma  days  thereafter  the 
Secretary  of  War  directed  that  relator  be 
called  upon  to  state  whether  she  waa  ths 
author  of  the  publication,  and,  if  so,  it  was 
ordered  that  her  attention  should  be  In- 
vited to  I  8  of  dvil  service  rule  U.,  and  that 
ahe  be  allowed  three  days  In  whidi  to  anb- 

•M.  Nats.— For  easss  la  paint.  *m  veL  II,  0«k, 
PlC.  CourU,  I  USI. 
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nit  Mij  anfwar  or  stfttement  ihe  mlgbt 
wi>h  to  mftke. 

To  this  relator  uuwered,  admitting  that 
•ba  wu  the  author  of  Uie  article,  but  in- 
abtlag  that  ehe  had  not  been  notified  of 
may  dtarge  oalllng  for  aniwer  under  tbe 
nle. 

Thereupon  the  Beeretary  entered  an  or- 
der diamiuing  her  from  the  eervlce,  and 
fltod  a  memorandum  aaiignlng  a«  reaaon 
therefor  the  publication  of  the  article. 

Relator  then  filed  ber  petition  for  manda- 
mtia  in  the  aupreme  court  of  the  Diatriet,  to 
eorapel  the  Seeretaiy  to  reitore  ber.  The 
petition  redted  |S  S  and  8  of  civil  aerrioe 
rale  H.,  and  assigned  oe  ground*  of  relief 
that  the  procedure  was  not  in  oonformltjr 
with  the  executive  regulation!  set  out,  in 
that  no  reasona  for  removal  had  been  fur- 
nished relator,  and  also  In  that  the  real  rea- 
aon of  ber  removal  was  became  of  her  po- 
Utleal  opinlona  and  the  expression  of  them. 

The  Secretary  answered  the  petition,  set- 
ting oat  the  facts  in  detail,  denying  that 
relator  was  removed  on  aoconnt  of  her  po- 
litical opinions,  and  averring  that  the  action 
was  taken  because  of  the  publication  of 
the  artiele,  containing  derogatory  and  disre- 
speetfnl  statements  of  and  concerning  the 
President  of  the  United  SUtea  in  relation 
to  hia  conduct  aa  Commander  in  Chief,  and 
which  he  decided  "was  prejudidal  to  order 
and  the  effldency  of  said  War  Department, 
and  such  offense  as  rendered  the  further 
oonnection  of  tbe  petitioner  with  said  serv- 
ice  Incompatible  with  the  best  interesta  of 
3  tbe  same."  And  while  insisting  that  aU 
■  acts  done  or  caused  to  be  done  b^hlm  were 
in  conformity  with  the  dvll  service  rules, 
the  Secretary  submitted  that  tbe  petitioner 
showed  by  her  petition  "no  vested  right,  ti- 
tle or  interest  in  or  to  the  employment  for- 
mnly  exerciaed  by  her  in  the  office  of  the 
Adjutant  General  of  the  United  States 
Army,  and  that  the  relation  of  such  peti- 
tioaer,  as  an  employee,  to  the  executive  civil 
eervice,  in  respect  of  appointment,  promo- 
tion, and  removal,  is  a  matter  wholly  witbin 
the  competence  and  cognizance  of  the  politi- 
cal department,  and  the  action  of  the  head 
of  an  executive  department  in  respect 
thereof  is  not  subject  to  be  reviewed,  re- 
versed, set  aside,  or  controlled  by  a  court 
of  law,  nor  can  bis  action  in  that  behalf 
be  commanded,  directed,  or  aompeUed  by  the 
writ  of  mandamus,  aa  the  petitioner  in  her 
wii  petition  baa  prayed." 

Belator  filed  a  demurrer  to  the  answer, 
which  was  overruled,  whereupon  she  elected 
to  stand  by  the  demurrer,  and  judgment  was 
•ntered  denying  the  writ.  The  judgment 
WBS  affirmed  by  tbe  court  of  appeals   (£4 


i.  TAYLOR  T.  TAPT. 


Mr.  Noble  E.  Dawion  for  plaintiff  In  v 
•or. 
SoUdtor  Qeneral  HOTt  far  defendant  In 


Mr.  Chief  JuaUoe  Folia  dellverad  tha 
opinion  of  tbe  court: 

Thia  ease  comes  before  na  on  a  motlcs 
to  dismiss  the  writ  of  ermr  for  want  of 
jurisdiction.  The  right  to  suob  a  writ  is 
given  In  I  233  of  the  Coda  of  tbe  District  of 
Columbia  (31  St^  at  L.  1189,  1227,  chap. 
SS4),  wblcb  reads; 

■Any  final  Judgment  or  dacrse  of  tbe 
eonrt  of  appeals  may  be  re-examined  and 
affirmed,  reversed,  or  modified  by  tbe  Su- 
preme Court  of  the  United  Btates,  upon  writ 
of  error  or  appeal.  In  all  cases  in  whidi  the 
matter  in  dispute,  exdnsire  of  casts,  shall 
exceed  the  sum  of  five  thousand  doUan,  fat^ 
tha  same  manner  and  under  the  same  regn-  j 
lations  aa  existed  in*caaes  of  wiita  of  erm* 
on  judgmenta,  or  appeala  from  decreea  ren- 
dered In  the  snpreme  oouit  of  tbe  Diatrlot 
of  Columbia,  on  February  ninth,  elghtaan 
hundred  and  ninety-tbiee,  and  also  in  casea, 
without  regard  to  the  sum  or  value  of  tbe 
matter  in  dispute,  wherein  is  involved  tbe 
validity  of  any  patent  or  copyright,  or  in 
which  la  drawn  In  qneation  tbe  validity  of  A 
treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States." 

If  tbia  writ  of  error  can  be  maintained, 
ft  is  on  the  ground  that  the  validity  of  an 
authority  exerdsed  under  tbe  United  Stataa 
was  drawn  In  question. 

The  relator  ^d  not,  however,  question  tha 
a.utbority  of  tbe  Preaident  or  bis  represent- 
atives to  dismlflB  ber,  if  tbe  required  for- 
malities had  been  complied  with.  What  sha 
claimed  was  that  there  were  certain  rulea 
and  regulations  of  tbe  civil  service  wblch 
were  not  observed  in  tbe  matter  of  ber  dis- 
mlasal,  and  that,  therefore,  such  dismissal 
waa  illegaL 

But  this  contention  did  not  draw  In  ques- 
tion the  validity  of  an  authority  exerdsed 
under  tbe  United  States,  but  the  oonstrui^ 
tion  and  application  of  regulations  of  tha 
exerdae  of  auch  authority. 

As  Mr.  Justice  Gray  said.  In  South  Caro- 
lina V.  Seymour  ( United  States  ex  rel.  South 
Carolina  v.  Seymour]  163  U.  8.  3S3,  38  L. 
ed.  742,  14  Sup.  Ct.  Rep.  871,  referring  to  an 
identical  provision  of  the  laws  of  the  Dis- 
trict prior  to  tbe  Code:  "In  order  to  coma 
witbin  thia  dbuse,  the  validity,  and  not  tba 
construction  only,  of  a  treaty  or  statuta 
of  the  United  States,  or  of  an  authority  ax* 
erdsad  under  the  Unitad  Btatea  moat  ba 
diraotty  dnwn  in  qneation.'' 
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Afld,  prior  to  thftt  mm,  we  bftd  dlipoMd 
of  the  ume  qaMtlon  In  United  Stktee  r. 
Lynoli,  187  U.  8.  280,  84  I.,  ed.  700,  11  Sup. 
Ot  Rep.  114.  Ttttt  wu  a  peUUon  for  » 
writ  of  manduttus  ftgftlnit  the  Fourth  Au- 
ditor uid  the  Second  Comptroller  of  tlia 
TieMurj,  to  compel  them  to  audit  the  ec- 
eount  of  petitlonar,  who  was  an  officer  in 
the  Kary.  It  was  ineiited  tliat  hj  the  dii- 
allowanee  of  petitioner'e  claim  for  mileage 
these  offlcen  exerdeed  a  discretion  which 
they  did  not  poaaeae;  that  thi*  waa  an  in- 
^T«lid  DzeroiM  of  an  authority  under  the 
«  United  Statee ;  and  that  hence  the  validly 
•  of  the  authority  waa  drawn  in  qaeaUon.  We 
held  otherwise,  and  aaid; 

*frhe  Talidity  of  a  atatnte  Ii  not  drawn 
In  queetlon  every  time  righta  claimed  under 
anch  itatute  are  oontrovertad,  nor  la  the 
Talidity  of  an  authority,  every  Uma  an  act 
done  by  aneh  anthoilty  la  diaputed.  .  .  • 
"What  the  relator  sought  waa  an  otitr 
ooerdng  these  ofQsers  to  prooeed  in  a  par- 
tloular  way,  and  thia  order  the  supreme 
eonrt  of  the  Diatrict  declined  to  grant.  If 
we  were  to  rerens  that  Judgment  upon  the 
ground  urged,  it  would  not  be  for  want  of 
power  in  the  Auditor  to  audit  the  aoconnt, 
and  in  the  OomptioIIer  to  rerlas  and  pass 
upon  it,  but  beeaose  those  offioers  bad  dis- 
allowed what  they  ought  to  have  allowed 
and  erroneoualy  eonstrued  what  needed  no 
eonatmction.  This  would  not  (n  any  de- 
gree iavoWe  the  Talidity  of  their  anthor- 
Ity.- 

Unlted  SUtea  to.  reL  Bteinmeta  t.  Allen, 
1*2  U.  8.  MS,  4S  U  ed.  S6S,  £4  Sup.  Ct.  Sep. 
410,  ia  not  to  the  contiary,  for  there  the 
validity  of  a  rule  oonstitnting  the  authority 
of  eertaiu  offloera  in  the  Fittent  OfBoe  wu 
drawn  In  qneation. 
Writ  of  error  difmlsaed. 


(iDi  n.  B.  4U) 

Bx  parte  ABRAU  CL  WISNER. 

Svnoral  ofcamet  dlrerae  dtisensUp— non- 
toiidence  of  both  parties — consent. 
1.  A  anlt  which,  by  reason  of  the  non- 
reeldence  of  both  parties,  could  not  have 
been  brought  in  the  Federal  dnniit  court  in 
the  first  inatanee,  cannot  be  removed  to  that 
oourt  from  a  state  court,  under  the  acts  of 
Ibrch  3,  1B8T  (24  Stat,  at  L.  562,  chap.  S73) , 
and  August  13,  1SS8  (25  Stat,  at  L.  433, 
^ap.  660), 1  on  the  ground  of  diverse  dtlien- 
sUp,  at  least,  where  the  piaintlH  resistl  such 
removal,  even  if  the  consent  of  both  parties 
could  confer  jurisdiction.* 
Mandamus— to  lem&nd  cane  to  itate  conrL 
i,  Mandamua,  rather  than  prohibition, 
It  the  proper  remedy  where  the  circuit  court 
of  the  United  States  refuses  to  remand  to 
the  state  court  from  whidt  it  waa  removed 


'D.  e.  Comn.  BL  ItO.  p.  Ht. 
*Zd.  Noto.— For  cufli  In  potDt,  sM  TsL  O,  Cent 
Bit.  Bamovsl  of  CkUiei,  |  13. 


[Nos.  9,   10,  Orl^naLI 


PETITION  for  a  writ  of  mandamus  to 
compel  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  tlie 
Eaatem  District  of  Miaeouri  to  remand  a 
cause  to  the  Circuit  Court  of  the  City  of  St. 
Louis,  from  which  it  was  removed.  Award- 
ed.   Also  a 

PETITION  for  awrit  of  prohibition  to  et^ 
prooeedings  in  tbe  Circuit  Court  of  the 
United  States  for  the  Eaatem  Division  of 
the  Eastern  District  of  Missouri  in  a  cause 
alleged  to  have  been  removed  improperly  to 
that  court  from  the  Circuit  Court  of  the 
aty  of  St  Louis.    Itemiased. 

Statement  by  Ur.  Chief  Joatlee  Tnller; 

Abram  C  Wliner,  a  dtizen  of  the  state 
of  Kflchigan,  commenced  an  aetton  at  law, 
on  February  IT,  a.  n.  1906,  In  the  circuit 
court  tn  and  for  the  dty  of  St.  Louis  and 
state  of  Mlasonri,  against  John  D.  Beards- 
ley,  a  dtlaen  of  the  state  of  Louisiana,  by 
filing  a  petition,  together  with  an  affidavit, 
on  which  that  court  issued  a  writ  of  attach- 
ment, in  the  usual  form,  directed  to  the 
sheriff  of  St.  Louis.  The  sheriS  retnmed  no 
property  found,  but  tliat  he  had  garaisheed 
the  Miaaiadppl  Valley  l^nst  Company,  a 
corporation  of  Ulssourt,  and  also  had  served 
Beardaley  with  summons  in  the  dty  of  St. 

Saturday,  Maroh  17,  a.  d.  1906,  the  gar- 
nishee answered,  and  on  Uie  same  day 
Beardsley  filed  Us  petition  to  remove  the 
action  from  the  state  court  into  the  circuit 
court  of  the  United  States  for  the  esBtem 
division  of  the  eastern  district  of  Uissaurl,Q 
on  the  ground  of  diversity  of  dtizeushlp,|g 
togethei*with  the  bond  required  in  such  case.* 
An  order  of  removal  was  thereupon  entered 
by  the  state  court  and  the  transcript  of  ree- 
ord  was  filed  in  the  drenit  oourt  of  the  Unit- 
ed SUtes. 

Monday,  March  19,  Wisner  moved  to  r^ 
mand  in  tiiese  words; 

•nHow  at  this  day  oomea  plaintiff,  by  hia 
attomeye,  Jones,  Jonea,  ft  Hoeker,  and  ap- 
pearing spedally  for  tite  purposes  of  thia 
motion  only,  saving  and  reaerving  any  and 
all  objections  which  he  haa  to  ths  maiiifold 
imperrectiouB  In  the  mode,  manner,  and 
method  of  the  removal  papers,  and  express- 
ly denying  that  this  court  has  Jurisdlctioa 
of  this  cause,  or  of  the  plaintiff  therein,  re> 
apectfully  moves  the  court  to  remacd  tliia 
cause  to  the  circuit  court  of  the  city  of  St. 
Louis,  from  whence  it  was  removed,  for  ths 
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naaon  that  this  stilt  does  not  InToWe  ft 
eontroTers7  or  dispute  properlj  within  tlie 
jurisdiction  of  this  court,  uid  tlwt  it  ap- 
pears upon  the  face  of  the  record  herein  that 
the  plnintiS  ia  a  dtizen  and  resident  of  the 
state  of  Michigan  and  the  defendant  a  dtl- 
ten  and  resident  of  the  state  of  Louisiana, 
and  the  cause  is  not  one  within  the  original 
Joriadiction  of  thia  court;  hmce  this  oonrt 
cannot  acqnir«  Jnrisdietlon  bj  remov«L" 

The  motion  was  heard  and  denied  April 
I;  1900,  the  circuit  court  referring  to  FouUi 
V.  Gra^,  120  Fed.  160,  and  Rome  Petroleum 
t  Iron  Co.  T.  Hughes  Specialty  Well  Drill- 
ing Co.  130  Fed.  G85,  aa  representing  the  dif- 
ferent Tiews  of  the  eonrt«  below  on  the  ques- 
tion involved. 

On  April  23,  Wiener  applied  to  this  court 
for  leave  to  file  a  petition  for  mandanms  as 
well  aa  a  petition  for  prohibition ;  leave  was 
granted,  and  roles  entered,  retumahle  Ua; 
14,  1900,  and  the  cases  submitted  on  the  Te- 
tania to  the  rules. 

Messrs.  J.  J.  Darilngton,  JaniM  C  Jones, 
H.  S.  Ibcartne7,  G.  G.  B.  Drummond.  Oliver 
A  Meeartne;,  and  Jones,  Jones,  A  Hocker 
lor  petitioner. 

Messrs.  John  H.  Hoon,  BdwarS  C  EHot, 
■■d  GeOTKs  H.  WHliuns  for  respondent. 

7  *3b.  Chief  JustlM  Fnllet  delivered  the  oiJn- 
Imi  of  the  eourt: 

By  article  3  of  the  OonatUntloB  the  Judi- 
cal power  of  the  United  States  was  "vested 
!■  one  Supreme  Court,  and  In  snch  infoior 
MVrt*  as  the  Congress  may,  from  time  to 
ttae,  ordain  and  estabUsh." 

And  the  Judicial  power  was  extended  "to 
aD  eases.  In  law  and  equity,  arising  under 
this  Constitntion,  the  laws  of  the  United 
Btatas,  and  treaties  made,  or  which  shall 
1w  made,  under  their  authority;  to  all  cases 
tfaetiiig  amhaMadon,  other  public  minls- 
tan,  and  consuls;  to  all  eases  of  admiralty 
■ad  maritime  furisdlotlon;  to  oontroversies 
to  which  the  United  States  shall  be  a  party ; 
to  controversies  between  two  or  more  states ; 
between  a  state  and  dtlien*  of  another 
itatc;  between  dtlzens  of  different  states; 
between  eitlsens  of  the  same  state  olaiming 
hads  under  grants  of  dlfTerent  states,  and 
between  a  state  or  the  cltlioia  thereof,  and 
foreign  states,  citizens,  or  subjects." 

The  Supreme  Court  alone  possesses  Jnris- 
ffictlon  derived  immediately  from  the  Con- 
■titution,  and  of  which  the  I^slatlve  power 
cannot  deprive  it  (United  States  v.  Hudson, 
7  Oranch,  32,  3  L.  ed.  269) ;  but  the  jurisdic- 
tion of  the  circuit  courts  depends  upon  s<Mne 
act  of  Congress  (Turner  v.  Bank  of  North 
America,  i  Dall.  S,  10,  1  L.  ed.  71S,  TIQ; 
Molntlre  v.  Wood,  7  Cranch,  604,  KM,  3  L. 
W.  4a>,  421;  Shddon  t.  8U1.  8  How.  441, 
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448,  IS  L.  ed.  1147,  1160;  Stevenson  t.  Fain, 
196  U.  a  IBS,  167,  49  L.  ed.  142,  143,  26  Sup. 
Ct.  Hep.  6).  In  the  latter  case  we  saidt 
"The  use  of  the  word  'controrersie^  as  in 
contradistinction  to  the  word  'cases,'  and 
the  omission  of  the  word  'all'  In  respect  of 
oontroversies,  left  it  to  Congress  to  define  the 
oontroversies  oror  which  the  courts  it  was 
emponrered  to  ordain  and  establish  might 
exercise  jurisdiction,  and  the  manner  in 
which  It  was  to  be  done." 

The  1st  section  of  the  act  of  March  3, 
1687  (24  Stat,  at  L.  562,  chop.  S73],  aa  oor>^ 
rected  by  the  act  of  August   13,  ISS8    (25S 
Stat* at  li.  433,  chap.  866),  sjnended  H  !,•' 
S,  and  3  of  the  act  of  Congress  of  March  3, 
I87S  (IB  SUt.  at  L.  470,  diap.  13T,  U.  a 
Comp.  Stat.  1901,  p.  608),  as  follows: 

"That  the  circuit  courts  of  the  United 
States  shall  have  original  oognisance^  con- 
current with  the  conrts  of  the  several  states, 
of  all  suits  of  a  eivil  nature,  at  eommon  law 
or  la  equity,  where  the  matter  In  disputs 
exceeds,  exclusive  of  interest  and  oosts,  the 
sum  or  value  of  two  thousand  dollars,  and 
arising  under  the  Oonctitntiim  or  laws  of 
the  United  States,  or  treaties  nuUt^  or  which 
shall  be  made,  under  their  aothority,  or  In 
which  eontroTBTsy  the  United  States  are 
plalntifTs  or  petitioners,  or  in  which  there 
shall  be  a  eontroreny  betwem  eltisens  of 
different  states,  In  which  the  matter  in  dis- 
pute exceeds,  ozdnrive  of  tntarsst  and  costs, 
the  sum  or  vahie  aforesaid;  .  .  .  But 
no  person  shall  be  arrested  in  one  district 
for  trial  in  snother  In  any  dvll  action  be- 
fore a  droolt  or  district  eoort;  and  no  civil 
suit  shall  be  brought  before  either  of  said 
courts  against  any  person  by  any  original 
process  or  proeeeding  in  any  othtv  district 
than  that  whereof  he  is  an  inhabitant)  but 
where  the  jurisdiction  Is  founded  only  on 
the  tact  that  the  action  la  between  dtlsens 
of  different  states,  suit  shall  be  brou^t  only 
In  the  district  of  the  residence  of  dther  the 
plaintm  or  the  defendant;    .    .    . 

"Sec.  2.  That  any  suit  of  a  dvil  nature,  at 
law  or  in  equity,  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  or  treat- 
ies made,  or  which  shall  be  made,  undsr 
their  authority,  of  which  the  drcoit  courts 
of  the  United  States  are  given  original  juris- 
diction by  the  preceding  section,  which  may 
now  be  pending,  or  which  may  hereafter  be 
brought,  in  any  state  court,  may  be  re- 
moved by  the  defendant  or  defendants  there. 
In  to  the  dronit  court  of  the  United  States 
for  the  proper  district.  Any  other  suit  of  a 
dvil  nature,  at  law  or  in  equity,  of  which 
the  circuit  courts  of  the  United  States  are 
given  jurisdiction  by  the  preceding  section 
and  which  are  now  pending,  or  which  may 
hereafter  be  toinght.  In  any  state  oourt, 
nis7  be  ramored  Into  the  drmit  court  of  tiis 
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IJ  United  Statei  for  the  proper  diatrict  tij  tbe 

•  defendBiit*or  defeadanta  tberein,  being  non- 
tesidenta  of  that  itate.  And  when,  in  uiy 
•oft  mentioned  In  this  eection,  there  ahall 
be  A  controversy  which  ie  wholly  between 
citizen*  of  different  states,  and  which  can 
be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  defendants  actual- 
ly interested  in  such  controversy  may  re- 
move said  suit  into  the  circuit  c<>urt  of  the 
United  States  for  the  proper  district.  And 
where  a  suit  is  now  pending,  or  may  be 
hereafter  tirought,  in  any  state  court.  In 
which  there  ia  a  controversy  Iwtween  a  citi- 
een  of  the  stats  in  which  the  suit  is  brought 
ftod  a  dtizsn  of  another  itste,  any  defend- 
ant, being  sneh  oitiien  of  another  state, 
may  remove  such  suit  into  the  circuit  court 
of  the  United  States  for  the  proper  district, 
at  any  time  before  the  trial  thereof,  when  It 
shall  be  made  to  appear  to  said  circuit  court 
that,  from  prejudice  or  local  influence,  he 
will  not  be  able  to  obtain  justice  in  such 
state  court,    ,    ,    , 

"Whenever  any  cause  ihaH  be  removed 
from  any  state  court  into  any  drcuit  conrt 
of  tha  United  States,  and  the  circuit  conrt 
ahall  dedde  that  the  cause  was  improperly 
removed,  and  order  the  same  to  be  remanded 
to  the  state  court  from  whence  it  came, 
•ach  remand  shall  be  immediately  carried 
Into  eseoution,  and  no  appeal  or  writ  of  error 
from  the  decision  of  the  circuit  court  so  re- 
manding such  cauae  shall  be  allowed." 

Section  8,  as  amended,  provided  for  peti- 
tion and  bond  for  "^he  removal  of  such  suit 
into  the  circuit  conrt  to  be  held  in  the  diS' 
triot  where  such  suit  is  pending." 

As  it  is  the  nonre^ent  defendant  sImib 
who  is  authorized  to  remove,  the  circuit 
court  tor  the  proper  district  Is  evidently 
tlie  drouit  court  of  the  district  of  tha  res- 
idence of  tha  plalntHT. 

And  ft  is  settled  that  no  suit  is  removable 
under  S  2  unless  It  be  one  that  plaintiff 
eonU  have  brought  originally  In  the  drcuit 
court.  Tennessee  t.  Union  &  Planters' 
Bank,  162  U.  8.  4H,  38  L.  ed.  511,  14  Sup. 
Ct.  Eep.  654;  Mexican  Nat  K.  Co.  v.  David- 
ton,  IGT  U.  S.  208,  39  L.  ed.  876,  IB  Sup. 
Ct.  Rep.  603;  Cochran  t.  Hontgomery 
County,  109  U.  S.  27%  60  L.  ed.  ISB,  2«  Sup. 
Set  Rep.  68. 

*  'In  Shaw  t.  Qnlncy  Min.  Co.  (Bx  parte 
Shaw)  146  n.  S.  444,  448,  30  L.  ed.  TBS,  770, 
12  Sup.  Ct  Rep.  B36,  SSS,  Mr.  Justice  Qray, 
spealcing  for  the  court,  In  disposing  of  the 
question  whether,  under  |  1,  "a  corporation 
Incorporated  In  one  stats  of  the  Union,  and 
having  a  qbusI  place  of  business  in  another 
state  in  which  It  has  not  been  incorporated, 
nay  be  sued  in  a  drcuit  eaort  of  the  United 
SUtea  held  In  the  Utter  sUta,  by  a  dtlnn 
«f  a  different  atate^"  aaU: 


This  question,  npon  which  there  has 
been  a  diversity  of  opinion  in  the  circuit 
courts,  can  be  best  determined  by  a  review 
of  the  acts  of  Congress,  and  of  the  decisions 
of  this  court,  regarding  the  original  Juris- 
diction of  the  drcuit  courts  of  the  United 
States  over  suits  between  dtlzens  of  dif- 
ferent states. 

"In  carrying  out  the  provision  of  the  Coa- 
stitution  which  declares  that  the  judicial 
power  of  the  United  States  shall  extend  to 
controversies  iMtween  citizens  of  different 
states,'  Congress,  by  the  judiciary  act  of 
September  24,  1789,  chap.  20,  S  II,  conferred 
Jurisdiction  on  the  drcuit  court  of  snits  of 
a  dvil  nature,  at  common  law  or  in  equltji 
'between  a  dtizen  of  the  state  where  th* 
suit  is  brought  and  a  dtizen  of  another 
stats,'  and  provided  that  'no  dvil  suit  shall 
be  broug:bt'  'against  an  inhabitant  of  tb* 
United  States,'  'in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  In  which 
he  sbsJl  be  found  at  the  time  of  serving- 
the  writ.'    I  SUt  at  L.  78,  79." 

And,  after  obserrations  in  relation  to  the- 
□se  of  the  word  "inhabitant"  in  that  act,. 
and  referring  to  the  act  of  May  4,  1868  (11 
Stat,  at  L.  272,  chap.  27],  i  I,  and  the  act 
of  Uarch  3,  1876  (16  Stat,  at  L.  470,  chap. 
137,  U.  8.  Comp.  Stat  1901,  p.  608),  |  I, 
Mr.  .Justice  Gray  thns  continued: 

"The  act  of  1887,  both  In  its  original  form^ 
and  as  corrected  In  1S88,  re-enacts  the  ral» 
that  no  dvil  suit  shall  be  brought  against 
any  person  In  any  other  district  than  that 
whereof  he  is  an  inhabitant,  but  omits  tha 
clause  allowing  a  defendant  to  be  sued  !■ 
the  district  where  he  la  found,  and  adds 
this  clause;  'But  where  the  jurisdiction  [of 
either]  is  founded  only  on  the  fact  that  tlie 
action  Is  between  dtlzeus  of  different  states, 
suit  shall  be  brought  only  in  the  district  ofs 
the  residence  of*either  the  plaintiff  or  the* 
defendant'  24  Stat  at  L.  653,  chap.  373;  26 
Stat,  at  L.  434,  chap.  800,  U.  S.  Comp.  Stat 
1901,  p.  G08.  As  has  been  adjudged  by  this 
court,  the  last  clause  is  by  way  of  proviso 
to  the  next  preceding  clause,  which  forbids 
any  suit  to  be  brought  In  any  other  district 
than  that  whereof  the  defendant  is  an  fa> 
habitant ;  aod  the  effect  la  that  'where  tli» 
jurisdiction  ia  founded  upon  any  of  th* 
causes  mentioned  in  ibis  section,  except  the- 
dtizenship  of  the  parties,  it  must  be  brought 
in  the  district  of  whldi  the  defendant  Is  an 
inhabitant;  but  where  the  jurisdiction  !■ 
founded  solely  upon  the  fact  that  the  partlea 
are  dtisens  of  different  states,  the  suit  maf 
be  brought  in  the  district  In  which  either 
the  plaintiff  or  the  defendant  resides.*' 
HcCormick  Harveating  Co.  v.  Walthers.  134 
U.  B.  41,  43,  33  L.  ed.  833,  834,  10  Snp.  OL 
Rep.  486.  And  the  general  objeet  of  tU> 
act,  as  appears  upon  its  face,  and  aa  ham 
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bMn  often  declared  hj  tblt  court.  Is 
contract,  not  to  enlarge,  the  jurUdiction  of 
the  drcuit  courts  of  the  United  States. 
Smith  T.  -Lyon,  133  V.  8.  31G,  320,  SS  L.  ed. 
4QG,  637,  10  Sup.  Ct.  Rep.  303;  Be  PemiByl- 
T»ni»  Co.  I3T  U.  8.  451,  4M,  M  L  ed.  738, 
T4D,  II  Sup.  Ct.  Rep.  Ml;  Tfsk  t.  Henario, 
142  n.  S.  4C9,  467,  3S  L.  ed.  1079,  10S2,  12 
Sup.  Ct.  Rep.  207. 

"A*  to  natural  peraoDB,  therefore.  It 
«ot  be  doubted  that  the  effect  of  this  act, 
read  In  the  light  of  earliar  acta  upon  the 
•ame  subject,  and  of  the  Judicial  conttrDC- 
-tlon  thereof.  Is  that  the  phrase  'district  of 
-the  reeidence  of  a  person  U  equiTalent  to 
'district  whereof  he  is  an  Inhabitant,'  and 
-cannot  be  construed  aa  giving  jurisdiction, 
%j  reasMi  of  cittzenabtp,  to  a  circuit  court 
tield  In  a  state  of  which  neither  part?  Is  a 
«itlHn,  but,  on  the  contrary,  restricts  the 
JmiBdiction  to  the  district  lu  wbicb  on  ' 
the  parties  realdce,  within  the  atate  of  which 
lie  Is  a  citizen ;  and  that  this  act,  therefore, 
having  taken  awA7  the  alternative,  per- 
mitted in  the  earlier  acts,  of  suing  a  person 
In  the  district  Id  which  he  shall  be  found,' 
requires  any  mit,  the  jurisdiction  of  which 
la  founded  only  <»i  its  being  between  dtlzens 
of  different  states,  to  be  brought  in  the 
•tate  of  whieh  one  Is  a  citizen,  and  In  the 
district  therein  of  which  he  Is  an  Inhabitant 
•nd  realdent." 

In  short,  the  acts  of  1887,  1888  restored 
the  rule  of  178R,  as  we  stated  In  Cochran 

c  Uontgomery  County,  supra. 

7  *  In  the  present  case  neither  of  the  parties 
was  a  cIU7:en  of  the  state  of  IHssouri,  In 
which  state  the  suit  was  brought,  and,  there- 
fore, it  could  not  have  been  brought  in  the 
circuit    court   In   the    first   instance. 

Wisncr  did  not,  of  choice,  select  the  state 
Mnirt  as  the  forum,  since  he  could  not  have 
cned  In  the  circuit  court  under  the  act,  be- 
cause neither  he  nor  Beardsley  was  a  dtlcen 
«f  MisBonri.  And  the  question  of  jurisdic- 
tion rektes  to  the  time  of  commencing  the 
mlL 

But  ft  is  contended  that  Beardsley  was 
entitled  to  remove  the  case  to  the  circuit 
court,  and  as,  by  hia  petition  for  removal, 
he  waived  the  objection  so  far  as  he  was 
personally  concerned  that  he  was  not  sued 
In  hie  district,  hence  that  the  circuit  court 
obtained  jurisdiction  over  the  suit.  This 
does  not  follow,  Inasmuch  as,  in  view  of  the 
Intention  of  Congress  by  the  act  of  1887  to 
contract  the  Jurisdiction  of  the  drcutt 
courts,  and  of  the  limitations  imposed  there- 
by, jnrisdiction  of  the  suit  could  not  have 
obtained,  even  with  the  consent  of  both 
parties.  As  we  have  heretofore  remarked: 
"Jurisdiction  an  to  the  subject-matter  may 
\m  limilpii  in  vnrioiis  ways  as  to  civil  and 
«riinlna)  easetj  casos  at  eomoKn  law  or  In 


equity  or  in  admiraKy;  probate  cases,  or 
cases  under  spedal  statutes;  to  particular 
classes  of  persons;  to  proceedings  in  partis* 
ular  modes;  and  so  on."  Louisrille  Trust 
Co.  T.  Comlngor,  184  U.  S.  IB,  ES,  46  L.  ed. 
413,  416,  22  Sup.  Ct  Rep.  293.  In  Central 
Trust  Co.  V.  McGeorge,  161  U.  S.  12B,  38 
U  ed.  08,  14  Sup.  Ct.  Rep.  28S,  it  was  as- 
sumed, howerer,  that  the  requirement  that 
no  suit  should  be  brought  in  any  other  dis- 
trict than  that  of  the  plaintiff  or  of  the 
defendant  might  be  waived,  where  neither 
resided  therein,  because.  In  that  case,  the 
nonresident  pl^ntiff  had  sued  in  the  circuit 
court  and  the  nonresident  defendant  had 
answered  on  the  merits,  which  showed  th* 
consent  of  both  parties,  and  not  unnaturally 
led  to  the  result  announced,  while  In  this 
ease  there  was  no  such  consent.  As  was 
stated  by  Mr.  Justice  Brewer,  in  Kinney  ▼. 
Columbia  Sav.  t  L.  Asso.  191  U.  8. 78,  82, 48 
L.  ed.  103,  105,  24  Sup.  Ct.  Rep.  3D,  32:  ^ 
"A  petition  and  bond  for  removal  are  in  thejj 
nature  of  process.  They,  constitute  the* 
process  by  which  the  case  Is  transferred 
from  the  atate  to  the  Federal  courL"  When, 
then,  Beardsley  filed  his  petition  for  remov- 
al, he  sought  affirmative  relief  In  another 
district  than  his  own.  But  plaintiff,  in  re- 
sisting the  application,  and  moving  to  re- 
mand, dented  the  jurisdiction  of  the  circuit 
court.  In  St.  Louis  ft  S.  F.  R.  Co.  v.  Mo- 
Bride,  141  n.  S.  IZ7,  3S  L.  ed.  6S0,  II  Sup. 
Ct.  Rep.  082,  where  the  plaintiffs  were  eitl- 
lens  and  residents  of  the  western  district 
of  Arkansas,  and  commenced  their  action  In 
the  circuit  court  of  the  United  States  for 
the  district,  and  the  defendant  was  a  corpo- 
ration and  dtiEen  of  the  state  of  Missouri, 
it  was  held  that,  as  the  defendant  appeared 
and  pleaded  to  the  merits,  he  thereby  waived 
his  right  to  challenge  thereafter  the  juris- 
tfictioa  of  the  court  over  falm,  on  the  ground 
that  the  suit  had  been  brought  in  tha 
wrong  district.  And  there  are  many  other 
cases  to  the  same  effect. 

Our  conclusion  is  that  the  case  ahonld 
have  been  remanded;  and,  as  the  drenlt 
court  had  no  jurisdiction  to  proceed,  that 
mandamus  Is  the  proper  remedy. 

Mandamus  awarded;  petition  for  prohl- 
bitlMi  dismissed. 

iSx.  Justice  Brewer  ooncnrred  in  the  reanlt. 


(SOS  U.  8.  614} 

ILUNOIS    CETfTRAL   RAILROAD    COM- 
PANY, Plfl.  in  Err.. 

J.  U.  McKENDREE. 

Error  to  state  court— Federal  question— cer- 
tificate. 
1.  The  eartUeata  of  a  atate  oonrt  thai 
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to  nooTsr  duntgaa  for  the  mf ^tion  of  nt- 
tte  becanM  of  &  fioUtlon  of  tba  qaftrantina 
ngnlatlona  ftromnlgated  bj  the  Secr«tM7 
of  Agrienltnn  under  cover  of  tbe  act  of 
Pebmuy  2,  IS03  (3S  Stat,  st  li.  791,  chap. 
349,  n.  a  Oomp.  Stkt.  Snpp.  I90S,  p.  tu), 
Inelatad  thst  such  statute  v&s  nnconaUtu- 
ttonaj,  and  that,  eren  If  eoDBtitntlonal,  did 
not  BTitliorice  nch  r^nUtionB  or  glre  a 
rmnedf  In  damage*,  removei  anj  doubt  aa 
to  whether  a  Federal  inieBtioii  was  raiied 
within  the  meanliu;  and  intent  of  U.  B.  Rev. 
Stat.  I  709,  V.  S.  Oomp.  Stat  1001,  p. 
ST6,  govcmlu^  write  of  error  to  state  oourta, 
where,  after  a  demarrer  to  tbe  snawsrof  the 
railway  eompanj  Betting  forth  the  nneon- 
■titntlonality  of  the  law  aad  the  action  of 
the  Soovtsrj  thereunder  had  been  Bostalned, 
verdict  and  jndgmant  were  rendered  agafnat 
the  defendant.* 
COBUBorM—^tuinuitine  regnlatione. 

2.  Qnarantine  regulatione  promulgated 
b7  the  Secretary  of  ^rlenlture  acting  under 
Mver  of  the  aet  of  February  2,  1903,  enti- 
tled "An  Aet  to  Enable  the  Secretary  of 
Agriculture  to  More  Effectoally  Suppress 
and  Prevent  the  Spread  of  ContaglouB  and 
Infections  Dtseaws  of  Live  Stock,  and  for 
Other  Purposes,"  are  void  as  in  szceae  of 
the  powers  conferred  by  that  aet,  where,  on 
their  face,  they  apply  aa  wril  to  intrastate 
■■  to  Intentate 


[No.  13.1 

Submitted  December  14,  1905.  Reitond  to 
dooket  for  oral  argument  December  IS, 
190B.  Suggestion  of  lack  of  jurisdiction 
•nbmitted  April  IS,  IBOd.  Decided  De- 
cember 17,  1900. 

IN  ERSOR  to  the  Clrcait  Conrt  of  Car- 
lisle Connty  in  tbe  State  of  Kentucky  to 
reidew  a  judgment  In  favor  of  plaintiff  in  an 
action  to  reoorer  damages  from  a  railway 
company  for  the  Infection  of  cattle  beeanse 
of  a  violation  of  qnarantine  regulations 
promulgated  by  the  Secretary  of  Agricul- 
tnre.  Reversed  and  remanded  for  further 
proceedings 

Statement  by  Mr.  Jnetlee  Day: 
Defendant     fn     error,     plaintiff     below, 
brought  an  action  againat  the  railroad  com- 
^pany  aa  a  common  carrier  operating  a  rall- 
groad    through    Oarllete   county,   Kentucky, 
•aettlng  forth 'that   the   defendant   received 
•ertain  cars  of  Infected  cattle  and  trans- 
ported them  to  Arlington,  Oarlisle  county, 
Kentucky,  where  they  were  unloaded  July 
13,  1903,  and  placed  in  atock  pens  where  the 
cattle   of  the  plaintiff,   rightfully   running 
loose  upon  the  commons,  could  and  did  come 
In  contact  with  the  Infected  cattle,  and  con- 
tracted Texas  cow  fever.    That  the  company 
knew  or  oould  have  known,  by  the  azercise 
•f  iMMitable  eare,  that  the  eattte  had  in- 


fections gemu  when  unloaded,  having  bean 
bronght  from  an  infected  district.  In  oon- 
Blet  with  well-knows  quarantine  laws. 

A  general  demurrer  was  interposed  by  da- 
fendant  and  overruled. 

After  an  anawer  of  general  denial  the  de- 
fendant filed  an  amended  anawer: 

"Further  aniwering  herein,  the  defendant 
saya  that  the  claims  of  the  plaintiff  herein 
aaaerted  are  based  upon  a  certain  alleged 
act  of  Congress  of  the  United  States  of 
America  approved  February  2,  1S03,  entitled 
'An  Act  to  Enable  the  Secretary  of  Agri- 
culture to  More  Effectually  Suppress  and 
Prevent  the  Spread  of  Contagioua  and  In- 
fectlouB  Diseaaea  of  Uve  Stock,  and  for 
Other  Pnrpoaea,*  which  act  is  published  and 
contained  In  volume  32,  United  States  Stat- 
utes at  I«rge,  beginning  at  page  701,  chi^ 
ter  MB,  and  also  in  a  suppIemeDt  to  the 
United  SUtes  Compiled  Statutes  issued  In 
1903,  by  tho  West  Publishing  Company,  St. 
Paul,  Ulnneaota,  beginning  at  page  372  of 
aaid  volume  (U.  B.  Comp.  Stat.  Snpp.  1905, 
p.  (113),  and  said  claims  are  further  based 
upon  cert^n  alleged  regulations  adopted  and 
promulgated  by  the  Secretary  of  Agriculture 
on  March  13,  1903,  pursuant  to  tbe  authority 
attempted  to  be  conferred  upon  him  by  aaid 
alleged  aet  of  Congress  above  mentioned,  ap- 
proved February  2,  1B03. 

"The  defendant  says  that  said  act  of  Con- 
gress hereinbefore  mentioned,  and  said  reg- 
olatlona  adopted  by  the  Secretary  of  Agri- 
culture, aa  hereinbefore  stated,  are  each  and 
all  of  them  repugnant  to  and  in  contraven- 
tion of  the  Constitution  of  the  United  Statea 
of  America,  and  in  excess  of  the  powers  of^ 
Congress  and  of  the  Secretary  of  Agrienl-n 
ture  under  the* Constitution  of  the  United* 
States,  and  they  are  each  and  all,  therefore, 
unconstitutional  and  void,  and,  under  tho 
Constitution  of  the  United  States,  this  de- 
fendant has  the  right,  privilege,  and  immu- 
nity of  being  exempt  tram  the  assertion  or 
prosecution  of  any  elalma  against  it  based 
upon  or  arising  under  such  act  of  Congresa 
or  said  regulation,  or  any  of  them,  and  this 
defendant,  aa  permitted  by  J  709  of  the  Re- 
vised SUtutea  of  the  United  SUtes  [U.  a 
Comp.  Sut.  1901,  p.  579),  hereby  epedal- 
ly  sett  up  and  claims  and  pleads  in  defense 
of  tills  action  the  right  and  privilege  and 
immunity  which  Is  secured  to  it  by  the  Con- 
stitution of  the  United  BUtea,  to  be  ex- 
empt from  all  suits  and  prosecutions  and  all 
daima  againat  It  based  upon  oi  arising  un- 
der anch  unconstitutional  and  void  act  ot 
Congress  and  regulations  adoptod  or  pro- 
mulgated by  the  Secretary  of  Agriculture." 

A  demnirer  waa  filed  1^  the  plalnUS  to 
the  amended  anawer. 

The  plaintiff  filed  an  amended  petition,  the 
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•fflrmatlTa  »neg«tloiw  of  wUeb  ww«  «an- 
ttorerted. 

Tliia  uaended  patlUoti  Hts  fortli: 

"Tht  plftiatlff,  J.  n.  MeKadree,  eomeo, 
■ad  bj  leave  of  Uw  court  kmendji  Ua  petl- 
tloo,  and  M7«  that  the  defendant,  JDinota 
Oentral  Bailroad  Gompanr,  on  the  13th  daj 
of  June,  1003,  recSiTed  one  ear  of  cattle  i^ 
Brand  Junction,  Tenneaeee,  to  be  traniprart- 
•d  to  the  town  of  Arllng^n,  Kentucky,  and 
on  the  13tb  day  of  aaid  month  unloaded 
them  in  the  stock  pena  in  aidd  torn. 

"That  the  tovn  of  ArlinKtoa  ft  a  imall 
town,  located  on  defendant's  road  in  this, 
Carllale  county,  and  defuidant's  stock  pena 
are  located  adjacent  to  the  public  highway 
■ad  eommons,  and  tliat  Grand  Junction, 
Tennessee,  ia  located  on  defendant's  road 
and  south  of  the  qnarejitine  line  that  waa 
MtabUshed  on  the  14th  day  of  March,  1903, 
by  and  under  the  oditin^  quarantine  lawa, 
and  that  said  quarantine  line,  'beginning 
on  the  Hiaiissipi^  river,  at  the  sonthaaat 
comer  of  the  state  of  Missouri,  at  the  west- 
ern boundary  of  Tenneaaea.'  [Here  follows 
^  a  description  of  the  quarantine  line  through 
2  the  body  of  the  state  of  Tenneaaea  aa  act 
•  forth  in  amendment  No.  4  to  B.  A.  I.,*Ot- 
dar  No.  107.]  And  that  the  defendant!  re- 
catred  said  cattle  south  of  aald  quarantine 
line,  and  transported  them  north  and  out 
of  a  quarantine  district,  and  south  of  the 
nJd  quarantine  line,  and  transported  them 
north  through  the  state  of  Tennessee  into 
thia  county  and  state,  and  unloaded  them 
fat  the  town  of  Arlington,  and  placed  them 
tn  their  stock  perns  adjacent  to  the  public 
highway  and  commona,  where  plainttfTa 
cows  came  In  contact  with  the  gsnn  of  T«z- 
aa  cow  ferer  that  said  cattle  had  on  them 
when  put  in  the  pens  as  aforeaald;  that 
nid  atock  pens  were  suffered  and  pennitted 
to  remain  open  and  exposed  to  cattle  after 
the  removal  of  said  cattle,  without  diain- 
feeting,  or  any  other  effort  to  protect  ex- 
posed atock,  and  plalntlff'a  cows  contracted 
Texas  oow  fever  from  said  germa  produced 
from  said  cattle  while  in  said  stock  praa, 
to  the  damsge  of  pIsJntilf. 

"Wherefore  he  prays  aa  In  hla  original 
petition." 

file  court  sustained  the  demurrer  to  the 
amended  answer  of  the  defendant,  aad  upon 
the  Issue  joined,  the  case  waa  aant  to  the 
]ary.  A  verdict  and  judgment  were  ren- 
dered against  the  railroad  company,  and  in 
favor  of  the  platntifF  below. 

There  waa  no  dispute  as  to  the  transpor- 
tation of  the  cattle  from  a  point  south  ol 
the  quarantine  line  to  a  point  north  there- 
of, and  the  placing  of  them  in  pens  at  Ar- 
Hngton.  The  court,  over  the  defandanfa  oh- 
Jaetion,  ■nhmlttad  the  eaae  to  the  jury  upon 


eattk  w«n  Inf  eetad,  and.  If  ao,  whatber  tl» 
plaintUTs  cattle  contracted  the  dlseaas  ttvm 
them  while  they  were  in  the  pans  of  tha  d» 
fendant  company  at  Arlington. 

The  prasldlng  judge  of  the  OarHale  eli- 
euit  court  filed  the  foUowiug  certlflcata: 

"I,  R.  J.  Bugg,  aole  preaiding  Judge  of  th« 
circuit  court  of  Carlisle  county,  in  the  state 
of  Kentucky,  now  and  at  the  time  of  the 
trial  of  the  above  entitled  cauaa,  do  hereby 
certify] 

■That,  upon  the  trial  of  said  cauae,  tha 
defendant,  Illlnoli  Central  Railroad  Com- 
pany, relied  for  Ita  defense  upon  eertala^ 
rights,  privil^es,  and  Immunitiea  specially*^ 
claimed  by  it  under*the  Constitution  of  the* 
United  States  of  America,  and  It  Inaiated 
upon  its  said  rights,  privilegee,  and  Immuni- 
tiea throughout  the  trial  of  aaid  action,  and 
in  the  assertion  of  them  It  claimed  and  con- 
tended that  the  various  regulationa  and  or- 
ders made  and  pmnulgated  by  tha  Secra- 
tary  of  Agriculture,  and  offered  In  evldanea 
on  behalf  of  the  plaintiff  herein  over  tha 
objections  of  defendant,  were  nneonstltn- 
tional,  null,  and  void,  aa  being  in  excess  of 
the  powers  conferred,  or  which  could  be  eon- 
ferred,  by  act  of  Congress  upon  the  Secre- 
tary of  Agriculture  under  the  Constitution 
of  the  United  States  of  America,  and  that 
the  said  act  of  Congress,  approved  Febnisry 
2,  1903,  under  which  the  Secretary  of  Agri- 
culture assumed  to  promulgate  aaid  orders 
and  r^ulatlona,  was  itself  unoanstltntlonal, 
null,  and  void,  as  being  in  conflict  with  tha 
Constitution  of  the  United  States  of  Ameri- 
ca, and  in  excess  of  the  powers  cenferred 
by  It  upon  the  Congress. 

"Said  defendant,  Illinois  Central  R^Iroad 
Company,  further  contended  throughout  th« 
trial  of  sold  cause  that  no  right  of  aotioB 
against  It  accrued  to  the  plaintiff  by  reason 
of  any  of  the  alleged  r^ulatlona  or  wdera 
made  or  promulgated  by  the  Secretary  of 
Agriculture,  and  offered  In  evidence  upon 
the  trial  of  this  action,  or  by  reason  of  the 
alleged  failure  on  tha  part  of  tha  defendant 
to  observe  or  to  comply  with  any  of  said 
regulations  or  orders,  on  the  ground  that 
the  aaid  regulationa  or  orders  did  not  as- 
sume or  attempt  to  give,  end  that  the  said 
act  of  Congress  did  not  assume  or  attempt 
to  give,  to  the  plaintiff  herein,  or  to  any 
other  In  like  situation,  a  remedy  by  way  of 
civil  actloD  against  the  defendant  herein  for 
ita  alleged  breach  of  any  of  said  regulationa 
or  orders  mode  or  promulgated  by  the  Beo- 
retary  of  Agriculture,  and  throuf^out  tha 
trial  of  said  action  the  defendant,  Ulrnols 
Central  Railroad  Company,  specially  set  np 
and  claimed,  even  If  said  set  of  Congress 
and  said  reflations  and  ordera  were  valid 
under  the  Constitution  and  laws  of  the 
United  KatM,  atUl  It  had  a  ri^t,  privU<g^ 
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a  9t  immnnH;  imder  the  uld  tet  of  Conxran 

S  or  the  Mild  regulations  or  ordBra,  from  an7 

•  Babilitj  to  tha'pIiOntiff,  J.  U.  MaKendrM, 

in  m  civil  action  for  dAm^gei  claimed  on  m> 

eount  of  iU  alleged  breach  of  uid  r^ula- 

tiona  or  orders. 

"la  allowing  the  aald  r^ulaUons  or  or- 
ders of  the  Secretary  of  i^rieultnre  to  bo 
given  in  evidence  before  Um  jury,  and  in 
orermling  the  motion  of  defendant  to  per- 
emptorily instruct  the  jury  *»  return  a  ver- 
dict In  its  favor,  the  Carliale  circuit  court 
disallowed  the  various  oontentlons  made  as 
above  stated  on  behalf  of  the  Illinoia  Cen- 
tral Bailroad  Company,  and  denied  the 
claims  made  by  it  of  the  rights,  piivil^ea, 
or  immunities  spedaUy  claimed  by  it  as 
above  stated,  and  held  that  the  various 
claims  made  by  it  were  not  well  founded  in 
law  under  the  Oonstitntlon  and  laws  of  the 
United  States  of  America,  and  the  claims 
af  the  plaintiff  herein  were  establbhed  and 
a  judgment  in  bis  favor  rendered  solely  by 
reason  of  defendant's  allied  breach  of  said 
T^ulations  and  OTders." 

The  testimony  tended  to  riiow  that  the 
eowe  of  the  plaintiff  came  In  contact  with 
eattle  transported  by  the  railroad  company 
fi«m  a  point  south  of  the  quarantine  line 
■et  forth  in  the  amended  petition. 

On  March  13,  1903,  the  Secretary  of 
Agriculture,  acting  under  cover  of  the  act 
of  February  2,  1S03  (92  SUt  at  L.  791, 
chap.  346,  TT.  S.  Comp.  Stat.  Supp.  1905,  p. 
ei3),  entitled  "An  Act  to  Enable  the  Secre- 
tary of  Agriculture  to  More  ESeetually 
Snppttts  and  Prevent  the  Spread  of  Con- 
tagions and  Infectious  Diseases  of  live 
Stock,  and  for  Other  Purposee,"  established 
a  quarantine  line  from  west  to  east  through- 
out the  United  States,  from  Califonua  to 
Maryland,  and  forbidding  the  bansporta- 
tlon  of  cattle  from  points  south  of  the  line 
to  points  north  of  the  line,  except  in  the 
manner  In  the  said  order  speeifled. 

Section   B   of    the    order    providedi 
TlolsUon  of  these  regulations  is  puniAable 
by  a  line  of  not  less  than  one  hundred  dol- 
lars nor  more  than   one  thousand   dollars, 
or  by  imprisonment  not  more  than  one  year, 
or  by  both  such  fine  and  imprisonment." 
^     By   amendment  of  March    1*,   1904,   the 
••  Secretary  of  Agriculture  adopted  as  a  qnar- 
•^aotlne  line  a  Une  running  from  wesfto  east 
of  the  state  of  Tennessee,  from  the  south 
of  which  the   cattle  s<ad  to  have  Infected 
those  of  the  plaintiff  were  transported  and 
placed  in  pens  in  a  manner  not  in  conformity 
with  the  order. 

Ueasis.  J.  H.  DlcUnaon,  EdmnnS  F.  Tra- 

tae,  and  Blewett  Lee  for  plaintiff  in  error. 

Attorney  Oeneral  Moody.  SoUeitor  Oenenl 


Hoyt,  and  Assistant  Attorney  General  H^ 
Reynolds  for  the  United  States. 
No  brief  was  filed  for  defendant  Ai  error.^ 

Hr.  Justice  Say  delivered  the  opinicoi  of> 
the  court: 

Tb^  govemmeot  objects  to  the  jurisdie- 
tion  of  this  court  to  entertain  the  writ  of 
'  upon  the  ground  that  no  Federal  quea- 
tlOB  is  raised  within  the  intent  and  meuiing 
of  I  700  of  the  Revised  Statutes  (U.  £ 
Comp.  Stat.  I90I,  p.  STS).  But  we  are  of 
opinion  that  such  queetions  were  raised,  and 
that  we  are  required  upon  this  record  tA 
review  the  judgment  of  the  state  court. 

An  inspection  of  the  record   showe  that 

le  case  aa  made  by  the  plaintiff  below 
upon  the  amended  petition  was  to  recover 
damages  for  the  infection  of  his  eattia  he- 
cause  of  coming  in  contact  with  cattle  traa»- 
ported  by  the  riilroad  company  fmia  a 
point  south  to  a  point  north  of  the  qnsian- 
tine  line  established  by  the  Secretary  of 
Agriculture,  In  a  manner  violative  of  regn- 
lations  for  the  transportation  and  keeping 
of  cattle  estabUshed  by  the  Secretary's  w 

It  was  not  an  action  to  recover  for  ne^- 
gence  upon  common- law  principlea.  Tb^ 
complaint  was  amended  in  such  form  as  t*^ 
count  upon  the  supposed  right  of  action  ae-^ 
CTuing  to  thr plaintiff  because  of  the  viola-* 
tion  of  the  Department's  order.  The  de- 
murrer of  the  plaintiff  to  the  answer  of  the 
railroad  company,  setting  forth  the  uncon- 
stitutionality of  the  law  and  the  action  of 
the  Secretary  tbowmder,  was  sustained. 

The  certificate  of  the  court  below  is  gives 
as  to  the  extent  and  character  of  the  Ted- 
eral  righta  and  immunities  claimed  by  the- 
defendant  and  clearly  states  that  the  d^end- 
ant  alleged  the  unoonatitutionality  of  the 
statute  ana  order,  that  the  order  was  in 
excess  of  the  power  given  the  Secretary,  and 
that  the  statnta  gave  no  remedy  in  dam- 
agea. 

The  oonrt  left  the  case  to  the  Jury  under 
instructionB  to  find  a  verdict  for  the  plaln> 
tiff  If  It  hod  been  shown  that  the  plaintilTs 
cattle  were  infected  by  coming  in  contact 
with  those  transported  by  the  nUlroaA 
company.  It  therefore  necessarily  decided 
that  the  act  was  ctmstitutional  and  gave  a 
right  to  recover  damages  for  breach  of  the- 
requirements  of  the  Secretary  made  In  pur- 
suance thereof,  and  that  the  Secretary's  or- 
der was  nnt  in  excess  of  the  statutory  power 
given.  The  amended  ooroplaint,  as  we  have 
said,  counted  upon  the  liability  In  this  fonn. 
The  traverse  of  the  amended  complunt  made 
the  issue.  The  certificate  did  not  originate 
the  Federal  question.  "It  is  eleraentary  that 
the  certificate  of  a  court  of  la^t  resort  n*  a 
state  may  not  Import  a  Eederal  question 
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into  ft  record,  whar«  otharwlM  mch  quMtlon 
loM  not  ftriie;  It  U  aquaH;  elomeaitftry  Uwt 
■noh  a  certiflcat«  aa.j  ■am  to  elucldat*  tlie 
dstermiaation  wbether  a  Fedaral  qnaaUon 
•ziat*."  Rector  t.  Citj  Deposit  Banle  Co. 
ZOO  U.  B.  406-412,  SO  L.  ed.  SZT'«2S,  26  Snp. 
OL  Bep.  289,  200;  Marrin  t.  Tnnt,  IM  U. 
a  212,  223,  SO  U  ad.  157,  181,  20  Sop.  Ot. 
Bep.  31. 

Tliia  eaaa  comei  vlUiin  the  principle  de- 
cided In  Nutt  T.  Knot,  200  U.  S.  12,  00  L. 
ed.  S4S,  20  Sup.  OL  Sep.  21S,  In  wUeli  tbe 
eourt  Bald! 

"A  put7  who  Inriste  tliat «  Judgment 
not  be  rendered  ftgalnst  him  coneletenUy 
with  the  atatatee  of  the  United  Statn  nuty 
tw  hirly  held,  within  the  meaning  of  |  TOO, 
to  »aaart  a  right  and  immanltr  mider  aneta 
■tatntea,  althon^  the  ttattttea  may  not  give 
Um  party  hlmaelf  a  p«raoual  or  affirmatlre 
Sright  that  wold  ba  enforced  by  direct  anlt 
f  Bg^net  Ua'adveraary.  Snch  haa  been  the 
rlew  talcen  in  many  easea  where  the  author- 
ity of  thla  ooQit  to  reriew  the  final  Jndg- 
mmt  of  the  atcte  oonrta  waa  inTolved.  Lo- 
gan County  Nat.  Bank  v.  Townsand,  130  U.  S. 
ST,  SS  L.  ed.  10T,  II  Snp.  Ct.  Rep.  4B6t  Du- 
b^ne  A  8.  C.  B.  Oo.  v.  Richmond,  IS  Wall.  3, 
■1  L.  ed.  118;  Swope  t.  Leffingwell,  105  U. 
B.  3,  SO  L.  ed.  039 ;  Anderton  v.  Carkiu,  135 
U.  S.  493, 486, 34  L.  ed.  272,  274,  10  Bup.  Ct 
Rap.  006 ;  UcNnlta  ▼.  Loehridge,  141  U.  S.  S2T, 
•6  I.,  ed.  7Se,  12  Snp.  Ct  Bep.  II ;  Metropol- 
itan Nat.  Bank  t.  Claggett,  141  U.  B.  S20, 
SS  L.  ad.  841,  12  Sup.  Ct  Rep.  60;  McCor- 
mlek  T.  Uarket  Nat.  Bank,  160  U.  B.  038, 
MS,  41  L.  ed.  S17,  820,  17  Snp.  <%.  Rep.  433; 
California  Nat  Bank  v.  Kennedy,  167  U.  S. 
982,  42  L.  ed.  108,  17  Snp.  Ct  R^  831." 

To  the  came  elfeot  la  Rector  t.  CSty  De- 
poett  Bank  Co.,  aupro. 

Upon  tUa  record,  read  In  the  light  of  the 
eertifleate,  we  think  the  defoidant  tiUaed 
Federal  queationa  as  to  the  ecmatltntlonallty 
of  the  law,  and,  if  oonatitntional,  whether 
the  Secretary's  order  waa  within  the  power 
therein  conferred,  and  the  right  to  a  per- 
■onal  acUon  for  damages.  In  such  manner  as 
to  give  this  eonrt  Jurisdiction  of  them  under 
I  700,  RsT.  Stat 

The  railroad  oompany,  b;  Qia  proceed- 
inga  and  Judgment  in  thia  ease,  waa  denied 
the  all^t^  Federal  rights  and  Inununitlea 
qtedaUy  set  up  In  the  proceedings.  In  tha 
nforcement  of  a  statute  and  departmental 
iwders  arerred  to  be  beyond  tha  eonrtitn- 
tional  power  of  Oougress  and  the  authority 
of  the  Secretary  of  Agricnlture,  and  in  the 
rendition  of  a  judgment  for  damages  In  an 
action  under  the  atatnte  and  order,  in  op- 
poaitlon  to  the  insistenee  of  the  defendant 
that,  eren  If  constitutional,  the  atatuta  did 
not  confer  anah  power  or  authorise  a  Jodg- 
■aot  for  damagea. 


The  Mwetitutional  objections  urged  to  tha 
Talldity  of  the  sUtute  of  February  2,  1003, 
aad  the  Secretary's  order.  No.  107,  purport- 
ing to  Im  made  under  authority  of  the  atat- 
nte, raise  questions  of  far-reaching  Impor- 
tance aa  to  the  power  of  Congresa  to  author- 
ize the  head  of  an  ezecative  department  of 
the  gOTemment  to  make  orders  of  this 
character,  alleged  to  be  an  attempted  dele- 
gation of  the  leglslatlTe  power  solely  rested 
by  the  Constitution  in  Congress.  These^ 
qaestiona,  it  ia  suggested  by  the  counsel  forg 
the  guverament,  hare  become 'academic  by* 
reason  of  the  paautgs  of  the  later  act  of 
March  3,  1006,  to  enable  the  Secretary  of 
Agriculture  to  estohlish  and  maintain  quar- 
antine districts,  to  permit  and  rebate  tha 
movement  of  cattle  and  other  live  itock 
therefrom,  and  for  other  purposes.  33  Stot 
at  L,  1264,  chap.  IttO,  D.  a  Comp.  Stat 
Supp.  I90S,  p.  017. 

But  we  are  of  opinion  that  It  is  unneces- 
sary to  determine  them  In  this  case.  We 
think  the  defendant  was  right  la  the  con- 
tention that,  if  the  act  of  February  2,  1903, 
waa  conatitutional,  and  rightfully  conferreil 
the  power  upon  tha  Secretary  of  Agricul- 
ture to  make  orders  and  regulations  eon- 
eemlng  Interstato  commerce,  there  waa 
no  power  conferred  upon  the  Secretary  to 
make  rq;aIations  concerning  tntroatat* 
B,  over  whldi  Congress  haa  no  con- 
trol, and  concerning  which  we  do  not  think 
thla  act.  If  it  could  be  otherwise  auBtained, 
Intended  to  confer  power  upon  him.  Assum- 
ing, then,  for  this  purpose,  that  the  Secre- 
tary was  legally  authorized  to  make  ordera 
and  r^ulationa  concerning  interstate  com- 
merce, we  flod  that  on  March  13,  1003,  he 
adopted,  In  the  order  No.  107,  the  following- 
r^ulatlon: 

*%.  Whenever  any  state  or  territory  lo- 
cated above  or  below  said  quarantine  line, 
as  above  designated,  shall  duly  SBtahligh  a 
different  quarantine  line,  and  obtain  tha 
necessary  legislatim  to  enforce  said  last- 
mentioned  line  strictly  and  completely  with- 
in  the  boundaries  of  said  stato  or  territory, 
and  said  last  above-mentioned  line  and  the 
measures  token  to  enforce  it  are  satisfac- 
tory to  the  Secretary  of  Agriculture,  he  may, 
by  a  special  order,  temporarily  adopt  said 
state  or  torritmy  line. 

-Said  adoption  will  apply  only  to  that 
portion  of  said  line  spedfled,  and  may  cease 
at  any  time  the  Secretary  may  deem  it  best 
for  the  intereats  involved,  and  in  no  inatanee 
shall  s^d  modification  exiat  longer  than  the 
period  speolfled  In  said  sperial  order;  and, 
at  the  expiration  of  snch  time,  UJd  quaran- 
tine line  shall  revert,  without  further  ov-w 
der,  to  the  line  first  above  described.  S 

'"Whenever  any  atoto  or  territory  shall' 
astaUIsh  a  quarantine  line,  for  above  pur- 
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poses,  differently  located  from  the  nbore- 
deecnlied  line,  uid  iluiJl  obtain  hj  l^ida- 
tion  tlie  necea«aT7  Ibwb  to  enforce  the  Mune 
C(»npletel7  and  atrietlj,  and  ihaJl  desire 
e.  modification  of  the  Federal  qturantine  line 
to  a^ee  with  such  date  or  territory  line, 
the  proper  authorities  of  snch  etate  or  teni- 
tory  shall  forward  to  the  Secretary  of  Agri- 
culture a  true  map  of  deaeriptiou  of  such 
line  and  a  copy  of  the  laws  for  enforcement 
of  the  same,  duly  aathentlcated  and  ~ 
tided." 

And  afterward,  on  Uareh  14,  IMS,  the 
Secretary  adopted  the  quarantine  line  agreed 
to  be  utablished  by  the  state  of  Tennessee, 
and  eald  to  run  about  tlie  middle  of  the 
•tate,  and  from  the  south  of  which  the  cat- 
tle in  this  ease  were  tranaported,  and  pro- 
Tided: 

"And  whereas  siJd  quarantine  line,  aa 
aboTB  set  forth,  is  eatisfactory  to  this  De- 
partment, and  legislation  has  been  enacted 
by  the  state  «f  TenneMee  to  enforce  t^d 
quarantine  line,  therefore  the  ahore  line  ii 
adopted  for  the  state  of  Tenneaae*  by  this 
Department  for  the  period  beginning  with 
the  date  of  this  order  and  ending  December 
81,  1903,  in  lien  of  the  qoarantiae  line  de- 
scribed in  the  order  of  March  13,  1603,  for 
■aid  area  nnleas  otherwise  orde^." 

The  terms  of  order  107  apply  to  all  cat- 
tle transported  from  the  south  of  this  line 
to  parts  of  the  United  Btatea  north  thereof. 
It  would,  therefor*,  Include  cattle  trans- 
ported within  the  state  of  Tennessee  from 
the  south  of  the  line  aa  well  as  those  from 
ontelde  that  state;  there  is  no  exception 
In  the  order,  and  in  terms  it  include*  all 
cattle  transported  from  the  south  of  the 
line,  whether  within  or  without  the  state 
of  Tennessee.  It  Is  urged  by  the  govern- 
ment that  it  was  not  the  intention  of  the 
Secretary  to  make  provision  for  intrastate 
oommerce,  as  the  recital  of  the  order  shows 
an  Intention  to  adopt  the  state  line,  when 
the  state  by  its  legislature  has  passed  the 
iiecessary  laws  to  enforce  the  same  eom- 
H  pletely  and  strictly.  But  the  order  in  terms 
f  applies  alike  to*  Interstate  and  intrastate 
commerce.  A  party  prosecuted  for  violating 
this  order  would  be  within  its  terms  if 
the  cattle  were  brought  from  the  south  of 
the  line  to  a  point  nortli  of  tlie  line  within 
the  state  of  Tennesaee.  It  Is  true  the  Sec- 
retary recites  that  legislation  liaa  been 
passed  by  the  state  of  Tennessee  to  enforce 
the  qiiarantioa  line,  bnt  he  doe*  not 
limit  the  order  to  Interstate  commerce 
coming  from  the  south  of  the  line,  and,  as 
we  have  said,  the  order  in  terras  covers  it. 
We  do  not  say  that  the  state  line  might 
not  be  adopted  in  a  proper  ease,  In  tl  a  ex- 
ercise of  Federal  authority,  if  limited  in  Its 
affect  to  interstate 


below  the  Una,  but  that  Is  not  tlie  presoit 
order,  and  we  must  deal  with  it  aa  we  And 
it.  Nor  have  we  the  power  to  so  limit  the 
Secretary's  order  a*  to  make  it  ^ply  only 
to  intwvtate  oommerce,  which  It  is  urged 
is  all  that  is  here  involved.  For  aught  that 
appears  upon  the  face  of  the  order,  the 
Secretary  Intended  It  to  apply  to  aU  oom- 
merce, and  whether  he  would  have  made 
such  an  order,  if  strictly  limited  to  inter- 
state commerce,  we  have  no  means  of  know- 
ing. The  order  is  in  terms  single  and  in- 
divisible. In  United  SUtea  v.  Reese,  92  U. 
B.  214,  S21,  23  L.  ed.  CSS,  CBS,  upon  this  sub- 
ject, this  court  aald: 

"We  are,  therefore,  dhrectly  called  upon 
to  decide  whether  a  penal  statute,  enacted 
by  Congress,  with  its  limited  powers,  which 
is  In  general  langusge  tiroad  enough  to  cover 
wrongful  acts  without  aa  well  ea  within  the 
constitutional  jurisdiction,  can  be  limited  by 
judicial  eoustniction  so  aa  to  make  it  oper- 
ate only  on  that  which  Congress  may  right- 
fully prohibit  and  punish.  For  this  purpoaa 
WB  must  talce  theae  sections  of  the  statute 
as  they  are.  We  are  not  able  to  reject  a  part 
which  Is  unoonstltutional  and  retain  the  ra- 
mainder,  because  it  Is  not  possible  to  sepa- 
rate that  which  is  unconstitutional.  If  there 
be  any  such,  from  that  which  ia  not.  "Hie 
proposed  effect  Is  not  to  be  attained  by 
striking  out  or  disregarding  words  that  are 
in  the  section,  hut  by  inserting  those  that 
are  not  now  there.  Each  of  the  sectlona 
must  stand  as  a  whole,  or  fan  altogethar.p 
The  language  is  plain.  There  ia  no  room  forg 
constructioVnnleM  it  he  aa  to  the  effect  of 
the  Constitution.  The  question,  them,  to 
be  determined,  is  whether  we  can  introduea 
words  of  limitation  Into  a  penal  atatuta  so 
to  make  it  spedflg^  when,  aa  Kcpresaed, 
it  is  general  only." 

And  the  court  declined  to  make  mdt  Hml- 
Ution. 

And  in  Trade-Uark  Caaes,  100  U.  &  8^ 
99,  2S  L.  ed.  SSO,  S68,  the  court  aald: 

',  we  should.  In  the  case  before  ua,  on- 
dertake  to  make,  by  judicial  eonstmetion,  » 
law  which  Congreaa  did  not  make^  it  is 
quite  probable  we  should  do  what,  if  the 
matter  were  now  before  that  hody,  it  ironld 
iwilllog  to  do;  namely,  make  a  trade- 
mark law  which  Is  only  partial  in  Ita  opera- 
tion, and  which  wonid  complicate  the  rights 
which  partiea  would  hold.  In  some  instances, 
under  the  act  of  Congreaa,  and  in  othen  un- 
der state  law.  Cooley,  Const.  Lim.  178, 
179;  Com.  v.  Hitcbings,  5  Oray,  432.' 

And  aee  United  Statea  v.  Ju  Toy,  IM  0. 
a  353,  SG2,  203,  49  L.  ed.  1040,  lOU,  lOf*. 
SB  Sup.  Ct.  Rrp.  044. 

We   think  theae   principles   apply   to   the 

.se  at  liar,  and  tbat  this  nnler  of  the  Sec- 
retary, undertald^  to   maks 
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ngnaltlon  wlUi  U^ilf  p«utl 
b  alngla  In  cbarsctar,  uid  IncludM 
merce  whollj'  wIUiIii  the  vUte,  thereby  ex- 
Mediiig  4U7  aathodtf  which  Gongrew  fai- 
tsnded  to  oonfer  np<ai  Mm  t^  the  Mt  In 
qDestion,  if  the  tame  it  a  Talld  enaetmenL 
We,  therefore,  find  it  nnnecesBary  to  poM 
span  the  Other  qnestion*  vblch  vere 
thonght  to  be  InTolred  in  the  oee  at  bar. 
The  Indgment  of  the  ctate  court  will  be 
rereraed  and  the  oauae  remanded  to  It  for 
further  proceedings  not  InoonBlatent  with 
thii  opinion. 

Mr.  Jnitloe  ttrVfnnf  oonenn  in  the  i^ 


KOI  U.  B.  Ui) 

njJNOIB    CENTRAL    RAILROAD    COM- 
PANY, PUT.  in  Err, 

T.  a  EDWARDS. 


Babmltted  December  14,  190S.  Reitoied  to 
docket  for  ami  argumsnt  December  18, 
lOOS.    Dedded  December  IT,  1906. 

TK  ERROR  to  the  drcnlt  Oonrt  of  Carlisle 
X  Coontj  in  the  State  of  Kentucky  to  re- 
view a  Judgment  In  faror  of  plaintiff  In  an 
■etleo  to  reeorer  damages  from  a  railway 
eompany  for  the  Infectbn  of  cattle  because 
of  a  Tiolation  of  quarantine  regulations  pro- 
mulgated by  the  Seeretary  of  Agriculture. 
Rerened  and  remanded  for  further  proceed- 
ings. 

Messn.  J.  H.  DicUnson,  Edmnnd  F.  Tra- 
tae,  and  Blewitt  Lee  for  plaintiff  in  error. 

No  brief  was  filed  for  defendant  in  error. 

Par  Mr.  Jostles  Day; 

This  ease  inTolres  the  same  qnestlone, 
I^OD  similar  facta  as  No.  IS,  Just  dedded. 
Oounml  filed  a  written  stIpnUtion  that  it 
■hall  be  controlled  and  determined  by  the 
ruling  made  In  that  esse.  The  Judgment  la 
rvrersed,  and  eauae  remanded  to  the  state 
MUrt  for  fnrther  proceedinga  not  Ineonslst- 
•Bt  with  this  opinion. 

1  the  re- 


ODMMONWEAI/TH  OF  PENNSTLTANIA. 

latentate     eonuneicc — state     TCgnUtion— 
peddlers  and  dranuner^ 

Intentats   eonuneroe   Is   unlawfully 


by  a  mvnielpal  ordinance  e«netlng 
a  license  fee  from  a  person  employed  by  a 
forel^  corporation  to  solidt,  within  the 
mumdpality,  orders  for  groceries,  which  the 
eompany  flUs  by  shipping  goods  to  him  for 
the  deliTery  to,  and  collection  of  the  pur- 
diase  price  from,  the  customer,  who  has  tha 
right  to  refuse  the  goods  If  not  equal  to 
sample,  *uch  goods  always  being  shipped  in 
diitinct  packages,  corresponding  to  the  Bev> 
eral  orders,  except  In  toe  case  of  brooms, 
which,  aftto'  being  tagged  and  marked,  Illca 
the  other  articles,  according  to  the  number 
ordered,  sre  then  tied  together  in  bundles 
of  about  a  dosen,  wrapped  up  ooaveniently 
for  shipment.* 

[No.  47.1 


IH  ERROR  to  the  Superior  Court  «f  Oe 
Stoto  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  conviction  in  th* 
Court  of  Qnarter  Sessions  of  Northumber- 
land County,  in  that  stoto,  for  violating  a 
munldpal  ordinance  exacting  a  license  fee 
from  the  person  solidting  orders  for  a  for- 
eign corporation  and  delivering  the  goods  to 
tha  customer.    Reversed. 

See  same  case  below,  20  Pa.  Super.  CL 
384. 

The  facts  are  stoted  In  the  opinion. 

Messrs.  Campbell  H.  Toorheea  and  Phlb- 
nMn  S,  Earshner  for  plaintiff  In  error. 

Mesara.  S.  P.  Wolverton  and  Harry  & 
Knight  for  defendant  in  error.  - 

*Mr.  Justice  Holrnei  deHvered  tha  opinion? 
of  the  court: 

This  case  comes  here  upon  a  writ  of  etror 
to  the  superitH-  court  of  Pennsylvania,  as 
appeal  to  the  supreme  court  of  the  stoto 
having  been  disallowed  by  the  last-named 
court.  The  superior  court  affirmed  a  con- 
viction of  the  plaintiff  in  error  for  violating 
an  ordlnanoe  of  the  borough  of  Sunbury, 
whidh  made  it  unlawful  to  solicit  orders  for, 
sell,  or  dsliver,  at  retail,  either  on  the  streeU 
or  by  traveling  from  house  to  bouse,  foreign 
or  domestic  goods,  not  of  the  parties'  own 
manufacture  or  productioi^  without  a  license^ 
for  which  a  laige  fee  was  required.  In  the 
court  of  quarter  sessions,  where  the  plain- 
tiff In  error  was  convicted,  the  ease  was 
heard  upon  an  agreed  stotement  of  facta. 
Upon  these  facta  the  plaintiff  In  error  asked 
for  a  ruling  that  his  acta  were  done  in  carry- 
ing on  interatote  commerce,  and  that  tha  ^ 
ordinance  was  void  as  to  him,  under  clause  g 
3, 1  S,  artlde  1,  of  tha!*Constitutioii,  the  com-  • 
merce  clause;  and  saved  his  rights.  The 
14th  Amendment  also  was  relied  upon,  but 
it  is  unnecessary  to  stato  detoils  eoncem- 
ingthat 

•» 
Dia. 


,y  Google 


W  SUPREME  COURT  REPOETEIL 


Oct.  Tekh, 


The  following  li  a  shortened  statement  of 
the  facts  agreed.  An  Ohio  eorpor«.tIoa  «m- 
ployed  an  ngent  to  tolicit  In  Sunbuiy  retail 
orders  to  the  Mmpany  for  groceries.  When 
the  company  hud  received  a,  large  niimher 
of  such  orders  it  filled  them  at  Its  place  of 
business  in  Columbus,  Ohio,  bj  putting  np 
the  objects  of  the  several  orders  in  distinct 
pockeges,  and  forwarding  them  to  the  de- 
fendant by  rail,  addressed  to  him  T<w  A. 
B.,"  the  cuatomer,  with  tha  number  of  the 
order  also  on  the  package,  for  further  iden- 
tiflcatlon.  The  company  ultimately  kept 
the  orders,  but  it  kept  no  book  accounts 
with  the  customers,  looking  only  to  the 
defendant.  The  defendant  alone  hod  an- 
thoritj  to  receive  the  goods  from  the  rail- 
road, and  when  be  received  them  he  de- 
Krered  them,  as  was  his  duty,  to  the  cus- 
tomers, for  cosh  paid  to  him.  He  then  sent 
the  money  to  the  corporation.  The  cus- 
tomer hod  the  right  to  refuse  the  goods  If 
not  equal  to  the  sample  shown  to  him  when 
he  gave  the  order.  In  that  or  other  cases 
of  nondelivery  the  defendant  returned  the 
good*  to  Columbus.  No  shipments  were 
made  to  the  defendant  except  to  fill  such  or- 
ders, and  no  deliveries  were  made  by  him  ex- 
cept to  the  parties  named  on  the  packages. 
b)  the  case  of  brooms,  they  were  tagged  and 
marked  like  the  other  articles,  ocaording  to 
the  number  ordered,  but  they  then  were 
tied  t<^theT  Into  bundles  of  about  a  doxen, 
wrapped  up  conreniently  for  shipment.  The 
defendant  had  no  license,  but  relied  upon 
the  ioTalidity  of  the  ardlnsnce,  aa  we  have 
i^d. 

It  the  acts  of  the  plaintiff  In  error  were 
done  In  the  oonrae  of  commerce  between  sev- 
mtl  states,  the  law  is  established  that  his 
twjuest  for  a  ruling  was  right,  and  that  he 
•hould  have  been  discharged.  Robblns  t. 
Taxing  District,  lEO  U.  B.  4B9,  49T,  30  L.  ed. 
«M,  eST.  1  Inters.  Com.  Rep.  40,  T  Bup.  Ct. 
Bep.  G02;  Leisy  v.  Hardin,  13fi  U.  8.  lOD, 
M  L.  ed.  lES,  3  Inters.  Com.  Rep.  SB,  10  Sup. 
OL  Rap.  (P81;  Caldwell  t.  North  Carolina, 
187  U.  B.  622,  4T  L.  ed.  330,  23  Sup.  Ct.  Rep. 
^  22S.  It  will  be  seen  from  the  insertion  of 
;  the  statement  concerning  the  brooms  that 
•  a  ground'relied  upon  by  the  prosecution  to 
■Totd  that  conclusion  was  that  the  goods, 
or  at  least  this  part  of  them,  were  not  in 
the  original  packages  when  deliTered,  and 
that  therefore  the  ease  did  not  fall  within 
the  dedsions  last  dt«d,  but  rather  within 
Austin  V.  Tennessee,  179  D.  B.  343,  4S  L. 
•d.  224,  21  Bup.  Ct.  Rep.  132;  Hay  t.  New 
Orieans,  ITS  U.  B.  496,  44  L.  ed.  IIOS,  20  Sup. 
Ot  Rep.  976;  and  Cook  t.  Marshal]  County, 
IflS  U.  &  2S1,  40  L.  ed.  471,  25  Sup.  Ct  Rep. 
SS3.  In  other  words,  It  was  contended  that 
the  brooms,  before  they  were  sold,  had  be- 
«miM  mingled  with,  or  port  of,  the 


mass  of  goods  In  the  state,  and  so  subject 
to  the  local  law.  But  the  doctrine  as  to 
original  packages  primarily  concerns  the 
right  to  sell  within  the  prohibiting  or  talc- 
ing state  goods  coming  into  it  from  outiide. 
When  the  goods  have  been  sold  before  ar- 
rival the  limitations  that  atill  may  be  found 
to  the  power  of  the  state  will  be  due,  gen- 
erally, at  least,  to  other  reasons,  and  ne 
shall  consider  whether  the  limitations  may 
not  exist,  Irrespective  of  that  doctrine.  In 
some  cases  where  there  is  no  executed  sa1& 
Hence  the  prosecution,  whatever  Its  assump- 
tion on  the  point  last  mentioned,  sought  to 
show  that  there  wae  no  sale  until  the  goods 
were  delivered  and  the  cash  paid  for  them. 
The  superior  court  contented  Itself  with  tha 
Bu[^estion  that  the  contract  would  have 
been  satisfied  by  the  delivery  of  articles 
corresponding  to  sample,  slthougb  bought  at 
the  next  door.  Tha  argument  submitted  to 
us  goes  farther,  and  affirms  that  the  order 
was  not  accepted  and  did  not  bind  the  cor- 
pwation  until  the  delivery  took  place. 

The  answer  to  the  latter  of  the  two  pod- 
ttons  Just  stated  is  simple.  The  fair  mean- 
ing of  tha  agreed  fact  that  the  orders  wera 
given  to  agents  employed  to  solicit  them  is 
that  the  company  offered  the  goods,  and  that 
the  orders  were  acceptances  of  offers  from 
the  other  side.  If  there  were  the  slightest 
reason  to  doubt  that  the  contracts  wera 
made  with  the  company  through  lU  au- 
thorized agent  at  the  moment  when  the 
orders  were  given,  which  we  do  not  per- 
ceive that  there  Is,  certainly  the  contrary 
could  not  be  assumed  In  order  to  eusttda 
a  conviction.  It  is  for  the  prosecution  to  m 
make  out  its  case.  We  may  mention  here,iQ 
in  parenthesis,  that  of  course  It'does  not  * 
matter  to  the  question  before  ns  that  tha 
contract  was  made  In  Pennsylvania.  Bren- 
nan  v.  Titusville,  163  U.  S.  280,  38  L.  ed. 
TIS,  4  Inters.  Com.  Rep.  668,  14  Bup.  Ct. 
Rep.  829.  The  other  suggestion,  that  tha 
company  would  have  been  free  to  deliver 
any  articles  equal  to  sample,  as  well  ff 
bought  In  FennsylTonla  as  If  coming  from 
Ohio,  of  course  assumes  that  there  was  a 
contract-  With  regard  to  this  argument  It 
might  be  an  interesting  question  whether 
the  shipments  described  amounted  to  aa- 
thorized  appropriations  of  the  goods  to  tha 
contracts,  notwithstanding  the  fact  that  th* 
deliveries  were  to  be  only  for  cash;  but  ws 
are  not  required  to  go  into  audi  nice  tie*. 
The  decisions  already  In  the  books  go  as  far 
OS  It  Is  necessary  for  na  to  go  In  order  to 
decide  this  case. 

•^Commerce  among  the  aeveral  states'*  It 
a  practical  conception,  not  drawn  from  tha 
"vritty  diveraltiea-  (  [YaHes  t.  Ooogh] 
YelT.  33)  of  th*  law  of  salea.  Swift  k  Oo. 
T.  United  States,  196  U.  B.  STS,  SS8,  SSSk 
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4B  L.  ed.  818,  626,  626,  26  Sup.  Ct  Rep.  276. 
Tha  broDQU  were  ipeciflcally  appropriated  to 
■pedfic  contracts,  Ui  a  practical  if  not  in  a 
technical,  mbw.  Under  audi  cireumitancea 
it  is  plain  that,  wherever  might  have  been 
the  title,  the  transport  of  ttie  hrooms  for 
tbe  purpose  of  fulfilling  the  contracts  w«a 
protected  commerce.  In  Brennan  r.  Titus- 
Tllle^  supra,  pictures  were  sold  by  sample, 
as  the  brooms  were  here,  and  although  the 
pictures  were  consigned  to  the  purchasers 
directly,  the  railroad  collecting  the  price, 
there  was  no  discussion  of  the  questiMi 
whether  the  title  had  passed.  In  American 
Eip.  Co.  V.  Iowa,  190  U.  B.  133,  143,  49  L. 
•d.  417, 122,  25  Sup.  Ct.  It«p.  1S2,  thst  ques- 
tion was  referred  to  only  to  be  waived.  In 
Oaldwell  V.  North  Carolina,  supra,  the  pic- 
tures were  consigned  to  the  defendant,  an 
tgttit,  as  here,  vrith  the  additional  facts 
that  tha  pictures  and  frames  were  sent  in 
large  packages,  which  were  opened  by  the 
■gent  Ml  their  arrival,  and  that  the  plc- 
torea,  then  for  the  first  time,  were  put  into 
their  proper  frames,  and,  for  all  thai  ap- 
pears, then  for  the  first  time  appropriated 
to  qtsdfic  purchasers.  In  the  court  below 
•  ftll  the  judges  agreed  that  the  title  did  not 
Spass  Qntn  deliver;.  1Z7  N.  C.  S21,  B2S,  627, 
"17  8.  K.  138.  This  court  intiinated"nothing 
to  the  contrary.  On  the  special  verdict  it 
wen  might  be  thst  the  sale  was  by  sample, 
M  in  Brennan  v.  TitusvIIIe.  It  was  dedded 
that  the  Intervention  of  an  agent  made  no 
difference  in  the  result.  The  superior  eonrt 
distinguished  that  case  as  one  that  neces- 
Huily  Involved  interstate  commerce  because 
It  called  for  the  skill  of  the  seller,  but  no 
such  fact  appears  in  the  case  or  was  referred 
to  aa  a  ground  of  decision,  and  there  Is  no 
•ufflclent  warrant  for  aasuming  It  to  be 
true. 

Some  argument  was  made,  to  be  sure,  thst 
•Ten  If  the  defendant  was  engaged  In  inter- 
state commerce  when  he  delivered  the  goods, 
■tOl  the  ordinance  bound  him.  American 
Steel  &  Wire  Co.  T.  Speed,  192  U.  S.  600, 
48  L.  ed.  638,  24  Sup.  Ct.  Rep.  306,  was  es- 
pecially relied  npon.  But  that  decision  did 
not  moiUj  the  cases  that  we  have  cited.  It 
dealt  with  a  case  where  a  mass  of  nails  and 
Iron  wire  wss  collected  at  Memphis  from 
other  states,  by  a  mannfacturer,  for  all 
purposes;  some  of  tbe  goods  to  be  sold  on 
tiie  spot,  some  ultimately  to  be  forwarded 
to  pnrehaseiB  in  other  states,  but  no  pack- 
age being  consigned  to  or  intended  for  any 
■pecdal  customer,  or  free  from  the  chance 
of  being  sold  by  a  new  bargain  in  Tennessee. 
Under  such  circumstances  the  goods  were 
liable  to  taxation  In  that  state.  Hie  dis- 
tinction between  that  case  and  the  present 
4osa  not  need  forthar  emphsda.    In  view  of 
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the   many  declstons   upon  the   matter  w 
deem  further  ergument  unnecessary  to  show 
that  the  judgment  below  was  wrong. 
Judgment  reversed. 


{tn  17.  8.  lOl) 
FREDEBICK  L  GRAIIT  SHOE  OOUPANT, 
Appt, 

W.  M.  LAIRD  COMPANT. 

Appeal— la    bankruptcy    cases— dtstlaetloB 
between  appeal  and  writ  of  anor. 

Writ  of  error,  and  not  appeal.  Is  Um 
only  method  of  revievring  an  adjniUcatlOB 
of  bankruptcy  entered  on  a  direeted  ver- 
dict on  a  jury  trial  demanded  as  of  right 
by  the  alleged  bankrupt  under  the  bankrupt 
act  of  July  1,  1898  (30  Stat,  at  L.  G51,  chapu 
641,  U.  S.  Comp.  SUL  1901,  p.  3420),  |  IS, 
for  tbe  determination  of  the  issues  aa  to 
Insolvency  and  the  e 
baakruptoy.* 


[No.  68.] 


APPEAL  from  the  District  Court  of  ths 
United  SUtea  for  the  WesUm  District 
of  New  York  to  review  oa  adjudicstlon  of 
bankruptcy  entered  on  a  directed  verdict 
at  a  jury  trial  demanded  as  of  right  by  the 
alleged  bankrupt  for  the  determination  of 
the  issues  as  to  insolvency  and  the  oommls- 
sion  of  the  acts  of  bankruptcy.  Diamisssd 
for  want  of  jurisdiction. 

Statement  by  Mr.  Justice  White; 

In  July,  1903,  the  W.  U.  I^ird  Company 
of  I^ttsburg,  Pennsylvania,  commenced  pro- 
ceedings in  the  district  court  of  the  United 
States  for  the  western  district  of  New  York 
to  cause  the  Frederick  L.  Grant  Shoe  Com- 
pany, a  corporation  doing  business  In  Roch- 
ester, New  York,  to  be  adjudicated  involua- 
tary  bankrupts.  The  petition  was  solely 
made  by  the  Laird  Company,  it  averring, 
among  other  things,  that  the  shoe  company 
had  less  than  twelve  creditors,  and  that  the 
petitloncs'  was  a  creditor  and  had  provabla 
unsecured  claims  against  the  shoe  company 
amounting  in  the  aggregate  to  more  than 
{600.  The  nature  of  the  claim  wss  detailed 
at  length,  and  showed  that  it  was  one  for 
unliquidated  damages  aggregating  $3,732.80, 
asserted  to  hsTS  been  suffered  by  reason  of 
bresches  of  an  aliped  express  warranty  ta 
the  sale  of  merchandise.  The  alleged  bank- 
rupt answered,  denying  its  insolvency  and 
the  commission  of  any  of  the  acts  of  bank- 
ruptcy averred  in  the  peUtioa,  and  de- 
manded a  trial  by  Jury  of  the  uU  Issueo.   Q 


•BO.  Note.— Fer  m 


ini. 
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«Iw  dentsd  balng  Indebted  in  aaf  unonot 
to  tha  patitloner. 
Soon  ftftarwarda  t  motion  wu  made  to 
SdinnlH   the  petition   on  the  giotind  that, 

•  becaiue  of  the  natnn  of  the  ekim  held*b7 
the  Laird  Compuiy,  that  eompuif  wu  not 
•  creditor  and  th«  holder  of  %  pn>T*b]« 
elalm  for  anj  unonnt  against  the  ilioe  com- 
pany withlo  the  meaning  of  subdivielou  b 
of  j  19  of  the  bankrnptcr  act,  and  eonee- 
quently  waa  not  entitled  to  file  a  petition  In 
baiikmptey  agafnit  the  alleged  debtor.  The 
motion  to  diamise  we«  denied  by  the  dia- 
taict  Judge.  12S  Pod.  670.  In  the  order  en- 
tered It  waa  directed  that  the  claim  of  the 
petitioner  be  liquidated  by  the  Jory  at  the 
Jnry  trial  demanded  by  the  allied  bank- 
rupt for  the  determination  of  the  iesuea  aa 
to  inaolTenoy  and  the  commiaelon  of  acta 
of  bankruptcy.  On  the  petition  of  the  al- 
leged bankrupt  to  Teview  thle  order  it  waa 
afOrmed  by  the  eircnit  court  of  appeals  for 
tbe  aecond  circuit  «  C.  G  A.  Ti,  130  Fed. 
881. 

A  trial  of  the  iMoea  thai  r^sed  waa  had 
before  a  jury  in  Hay,  190B,  and,  •>  recited 
tn  llie  reoord,  "at  the  oloae  of  all  the  evi- 
dence, the  court  haTing  directed  the  jury  to 
find  a  verdict  that  tbe  said  alleged  bank- 
rupt did,  within  four  montlii  of  the  flUng 
■f  the  petition  herein,  commit  aa  act  of 
bankruptcy,  tn  that  It  traneferred  a  por- 
tion of  Ite  property  to  the  German-Ameri- 
can Bank  of  Roeheater,  mie  of  ita  creditor*, 
with  the  intent  to  prefer  lald  German- 
American  Bank  over  Iti  other  creditor!,  and 
that,  at  the  time  of  laid  transfer,  laid  al- 
leged bankrupt  waa  Iniolvent,  and  that  the 
petitioner  bu  a  provable  claim  agalnit  eaid 
allied  bankrupt  for  damage*  for  the  breach 
irf  warranty  in  the  aale  of  ahoea,  and  that 
the  amonut  of  mch  claim  of  the  petitioner 
la  the  nun  of  t3,4H.OO,  the  faij  found  a 
Terdict  accordingly."  An  order  waa  there- 
apon  entered  adjudicating  the  shoe  com- 
pany a  bankrupt,  and  declaring  tiiat  the 
elalm  of  the  Laird  Company  was  liquidated 
at  the  mm  of  93,404.00.  The  present  appeal 
was  then  taken. 

For  the  purpose  at  the  appeal,  and  recit- 
ing that  it  waa  purauaut  to  ijie  require- 
ments of  general  order  tn  bankruptcy  No. 
S6,  the  trial  Judge  made  and  Sled  findings 
of  fact  and  oonclaslons  of  law.  A  single 
question  of  jurisdiction  waa  also  certified 
2  aa  having  been  raised  at  the  opening  of  the 
g  hearing  in  6epteml>er,   ISDS,  by  motion  to 

•  dismiss,  substantially*  upon  the  grounds 
urged  in  the  previous  motion  to  dismiss, 
Thich  had  been  passed  upon  by  the  court 
of  appeals. 

Uessrs.  P.  M.  French  and  Sattcrlae,  Bta- 
mO,  Tajltw,  A  FrencA  te  i^ellant. 


Uesara.  Eirun  K.  Wood  and  IfcOulTa  * 
Wood  for  appellesk 

Mr.  Justice  Whits,  after  maUng  the  fore- 
going statement,  delivered  the  opinion  of 
the  conrti 

Without  eonsidering  whether  the  slioe 
company,  appellant  in  this  court,  ts  not  con- 
cluded by  the  declaion  of  the  circuit  court 
of  appeals  upon  the  petition  asking  a  mlsw 
of  the  order  of  the  district  court  in  bank- 
ruptcy, dmylng  the  original  motion  to  dis- 
miss, we  do  not  pass  upon  the  question  pre- 
sented by  this  appeal,  as  we  find  wa  are 
without  authority  to  do  so.  Elliott  r. 
Toeppner,  187  U.  8.  SZT,  4T  L.  ed.  300,  23 
Sup.  Ct.  Rep.  183.  In  the  dted  case,  answer- 
ing a  question  certified  from  the  United 
States  drcuit  court  of  appeals  for  tbe  sixth 
circuit,  It  was  held  that  a  judgment  that 
a  person  Is  not  a  bankrupt,  entered  by  a 
oourt  of  bankruptcy  on  a  verdict  of  not 
guilty  in  a  trial  by  jury,  demanded  as  of 
right  under  S  IS  of  the  bankruptcy  act,  waa 
reviewable  only  by  writ  of  error.  Bwtloii 
2Sa  of  tbe  bankruptcy  act,  which  authorizes 
appeals,  as  in  equity  cases,  to  be  tak^t  to 
the  circuit  court  of  appeals,  among  other 
cases,  from  a'  judgment  adjudging  or  re- 
fusing to  adjudge  the  defendant  a  bank- 
rupt, was  expressly  considered,  and  It  was 
held  that  the  provision  only  applied  to  judg- 
ments adjudging  or  refusing  to  adjudge  tho 
defendant  a  bankrupt,  "when  trial  by  Jury 
Is  not  demanded,  and  tlie  court  of  bank- 
ruptcy proceeds  on  Its  own  fin^bgs  of  fact.* 
The  reuoning  upon  which  the  decision  waa 
baaed  was,  in  substance,  that,  as  in  the 
character  of  proceeding  under  consideration 
the  right  to  a  trial  by  jury  was  absolute, 
such  a  trial  was  a  tri^  according  to  the 
course  of  the  common  law,  and  Judgments 
therein  rendered  are  revisabie  only  on  writ^ 
of  error.  P.  332,  L.  ed.  p.  202,  Sup.  Ct  Rep^g 
p.  13S.  As,  tn'the  esse  at  bar,  a  Jury  wsa* 
demanded,  the  trial  was  before  such  jury, 
and  their  verdict  determined  the  questions 
at  issue,  it  follows  that  the  record  should 
have  been  brought  to  this  court  by  writ  of 
error,  and  not  by  appeal. 

Appeal  dismissed. 


(tot  D.  a  BOB) 

WESTERN   UNION   TELEGRAPH    COM- 
PAIIY,  Plfl.  In  Err., 

CHARLES  B.  HUOEEIS. 

Error  to  state  court— what  ia  highest  court 
•f  sUta, 

An  inferior  state  court  Is  the  final 
court  of  the  state  where  the  Federal  ques- 
tion involved  can  be  decided,  and  Uiereforo 
is  the  court  to  whldb  a  writ  of  error  f  roat 
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tba  Supreme  Conrt  of  the  United  States 
Bust  be  directed,  wliers  the  bigheet  state 
Mini,  altbaugli  diHcutsing  tlie  Fedend  quea- 
tion  In  ita  opinion,  and  declaring  It  to  b« 
withoat  merit,  dismiaied  a  writ  of  error  to 
tlie  inferior  court  solelj  And  arprsuly  for 
want  of  jnrIsdlctIoiL« 

[No.  lli».J 


IN  EHROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
an  order  dismissing,  for  want  of  jurisdic- 
tion, k  writ  of  error  to  r«Tiew  a  jud^ent  of 
the  Corporation  Court  of  the  City  of  Dan- 
tUIi,  in  that  state.  Dismissed  because  writ 
WSB  directed  to  the  WTMtg  court. 

Bet  same  ease  below,  104  Vs.  240,  51  S.  E. 
BE. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Ruh  Tassftrt,  John  F.  Dillon, 
G<oi;ge  H.  Fearons,  and  Frauds  RaTmond 
Stark  for  plaintiff  In  error. 

No  counsel  for  defendant  In  raror. 

Ur.  Justice  Whit«  deliTcred  the  opinion 
of  the  court: 

B7  statutes  of  tbe  stats  of  Virginia  •  lia- 
bility to  forfeit  the  sum  of  (100  was  im- 
posed upon  a  telegraph  oompany  for  an 
•  omlsaion  to  promptly  transmit  and  deliver 
Stolegraina  received  by  it.  Va.  Coda  1B8T, 
■  Jl  12»I  *ieD2.  On  November  2, 1903,  Hughes, 
tbe  dafendant  in  error,  handed  to  tbe  West- 
ern Union  Telegraph  Company,  at  lis  office 
Ib  Danville,  Viisinia,  a  masaaga  to  be  trans- 
mitted by  wire  to  Pocahontas,  Virginia, 
and  there  delivered  to  the  addreasea.  In 
regular  oonrsa  sueh  meatage  would  have 
gone  by  way  of  Bhiefleld,  Wsat  Virginia.  It 
reached  that  point,  but  waa  not  sent  fur- 
ther. For  failure  to  make  delivery  Hughes 
med  tbe  tel^raph  company  In  the  corpora- 
tion conrt  of  the  dty  of  Danville  to  rocover 
tba  statutory  penalty,  and  obtained  a  judg- 
BeoL  Error  was  proseeutad  to  the  supreme 
eonrt  of  appeals  of  Virginia,  upon  tbe  oon- 
tantion  that  the  transmission  of  the  mea- 
aag*  In  question  was  interstate  commero^ 
and  not  subject  to  the  statutory  ngnlatlons 
of  ^Tginia,  heretofore  referred  to.  The 
appellate  court,  however,  held  (104  Va.  S40, 
SI  B.  E.  22S)  that  the  case  was  ruled  by  a 
prior  decision  (Western  U.  Teleg.  Co.  v.  B«y- 
Bolds,  100  Va.  4SS,  03  Am.  St.  R«p.  971,  41 
8.  E.  966),  and  that  such  decision  bad  not 
been  OTorruled  by  the  decision  of  this  court 
In  Hanley  v.  Kansas  City  Southern  R.  Co. 
1ST  U.  8.  eiT,  47  L.  ed.  333,  23  Sup.  a.  Rep. 
214,  and  being  of  opinion,  as  recited  on  its 
Journal,  '^bat  the  writ  of  error  was  Im- 
providently  awarded,"  and  that  it  had  "ao 


jurisdiction  to    entertain    tbe   aame,"   dla* 
missed  the  writ  of  error. 

Treating  the  order  of  dismissal  aa  a  final 
judgmoit,  we  are  now  asked  cm  this  writ 
of  error  to  reverse  the  ruling  of  the  su- 
preme court  of  appeals  of  Virginia.  This, 
bowerer,  we  cannot  do.  It  Is  Immaterial 
that  the  supreme  court  of  appaala  waa 
vested  by  the  state  Constitution  witb  ap- 
pellate Jurlsllction  In  all  caaea  involving  tba 
oonstltutionality  of  a  law  aa  being  repug- 
nant to  tbe  Constitution  of  Virginia  or  of 
the  United  States,  or  that.  In  tbe  opinion  de- 
livered by  the  conrt.  It  discussed  the  Fed- 
eral qnestion  and  declared  it  to  bo  without 
merit.  Tbe  fact  is  undoubted  that  the  writ 
of  error  was  dismissed  solely  and  expressly 
because  of  a  want  of  jurisdiction,  and  the 
effect  of  the  formal  entry,  adjudging  that 
the  court  waa  without  jurisdiction  to  pass 
upon  the  qneationa  presented  by  the  writ  of 
error,  cannot  Im  different  from  what  It. 
would  have  been  had  tbe  court  not  given  9 
expression  to  its  viewa'In  a  written  optn-* 
Ion.  Tha  ueceaaary  result  of  tba  ruling 
that  tba  court  had  not  jurisdiction  of  the 
writ  of  error  waa  to  determine  that  tbe  trial 
oourt  waa  the  flnal  court  where  tbe  ques- 
tions presented  by  the  writ  could  be  de- 
cided; and,  hence,  tbe  writ  of  error  should 
have  been  directed  to  that  court.  Missouri, 
E.  &  T.  R.  Co.  ▼.  Elliott,  1B4  U.  a  630,  G39, 
40  L.  ed.  673,  678,  W  Sup.  CL  Rap.  448. 

Writ  of  error  dlamiased. 


Carrlatii  stata  regulation  of  railway  ratei. 


rrom  Vlcksburg  to  iMridlan  crver  the  r«wd 
'  tbe  Alabama  ft  Vlcksburg  Railway  Com- 


pany, where  that  company,  under  the  gnisa 
of  a  '^billing  rata,"  gives  any  Vlckdmrg 
mercliant  reodving  a  car  load  of  grain  c" 


graJn  producta  over  tbe  Vlcksburg,  Shrsve- 
port,  ft  Fadflo  Railroad  a  rate  of  SVi  c«nta 
""'  pounda  on  any  grain  he  may  ship 
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which  aSlrm«d  a  decTM  of  tlu  Cbuicellorof 
Ulb  Fifth  C!hanceTr  District  «f  tb&t  atata, 
dismiasing  a  Ull  to  teatnin  th«  enforce- 
ment  of  an  order  of  the  Btkta  nflrosd  com- 
tnlaalon  «Bt&blIahiiig  »  rat«  on  grain  and 
grain  products.    Affirmed 

Bee  same  cose  below,  96  Miss.  067,  18  So. 
SU. 

Statement  by  Mr.  Jnstlca  Brewer: 
On  Norember  10,  1903,  the  rsHroad  com- 
misiion  of  MisBiasippi,  by  written  order,  di- 
rected tbe  Alabama  &  Vicksburg  Railway 
CcHnpany,  hereinafter  called  the  Viclcsburg 
company,  to  put  into  effect,  over  Its  line  of 
road  from  Vlckaburg  to  Meridian,  a  flat 
rate  of  3^  centi  per  100  pounds  on  grain 
aad  grain  products.  December  3,  1903,  an 
application  was  made  by  tbe  railway  com- 
pany to  the  chancellor  of  the  Qftb  chancery 
district  of  the  state  to  restrain  the  enforce- 
ment of  this  order.  July  II,  1904,  a  tem- 
porar?  Injunction  issued  on  the  filing  of 
the  bill  waa  diBSolved  and  the  bill  dismlBSed. 
On  appeal  to  the  supreme  court  of  the  state 
this  decree  of  the  chancellw  was  affirmed 
(86  MIsB.  667,  38  So.  366],  and  thereupon 
thia  writ  of  error  wai  sued  ont. 

MeBsra.  Hairy  H.  Hall  and  HcWIlUe  ft 
Thompson  for  plaintiffs  in  error. 
Messrs.  Hannis  Taylor,  C.  H.  Alexander, 
a  and  Monroe  UcClurg  for  defendant  in  error. 

*    ■Ur.  Justice  Brewer  deUvered  the  opinion 
of  the  court: 

The  facts  in  tbie  caae  are  few.  The  com- 
pany made  what  it  called  a  "rebilling  rate" 
of  S%  cents  per  100  pounda  on  grain  and 
grain  products  shipped  from  Vicksburg  to 
Meridian,  that  rate,  howerer,  being  applica- 
ble only  in  ease  of  ahipmenta  over  the  Vicka- 
burg,  Shreveport,  ft  Pacific  Railroad,  here- 
inafter called  the  Shreveport  road.  In- 
stead of  being  enforced  aa  solely  a  rebilling 
rate,  the  Tickaburfr  merchant  who  received 
a  car  load  of  grain  or  grain  products  over  the 
Shreveport  road  waa  pennltt«d  to  either  for- 
ward it  over  the  plaintiff's  rood  to  Meridian, 
or,  at  any  time  within  ninety  days,  in  lieu 
thereof,  send  a  similar  car  load,  no  matter 
whence  received,  from  Tiekaburg  to  Merid- 
ian at  the  same  rate.  It  waa  in  consequence 
.  of  this  effort  on  the  part  of  the  plaintiff 
S  to  favor  shippers  who  brought  grain  to 
■  Vicksburg  over  the  Shreveport  road  that  the 
railroad  commisBlon  made  the  order  declar- 
ing that  all  grain  products  shipped  from 
\lcln-burg  to  Meridian  should  be  at  tbe 
same  rate,  8^  cents  per  100  pounda.  The 
ordei  of  the  commission  merely  meant  thia: 
If  a  Vicksburg  merchant  who  received  a  car 
load  of  grain  over  the  Shreveport  road  was 
permittad  by  the  railway  company  to  ship 


over  tbe  Vicksburg  road  to  Meridian  any 
other  car  load  at  3U  cents  per  100  pounds, 
every  other  merchant  In  Viclesburg  sliould 
be  permitted  to  ship  at  the  same  rate,  el- 
though  he  Iiad  bod  no  dealings  with  the 
Shreveport  company.  It  is  unnecessary  to 
inqidre  whether  tlie  order  could  be  sustained 
if  it  appeared  that  tlie  plaintiff  received  only 
3^  cents  as  its  share  of  a  total  rate  on 
through  shipments  to  Meridian  from  the 
Northwest  1>y  the  Shreveport  road;  for  bere^ 
under  the  guise  of  a  rebilling  rate,  th4 
Vicksburg  merchant  who  dealt  with  tliis 
Western  road  waa  given  a  rate  of  3^  per 
cent  on  any  grain  that  be  might  see  fit  to 
ship  to  Meridian.  While  it  may  be  true 
that  a  local  railway's  share  of  an  inter- 
state rate  may  not  be  a  Intimate  basis 
upon  which  a  state  railroad  commission  can 
establish  and  enforce  a  purely  local  rate, 
yet,  whenever,  under  the  guise  or  pretense 
of  a  ret)il]ing  rate,  some  merchants  are 
given  a  low  local  rate,  the  commission  fa 
Justified  In  maldng  that  rate  the  rate  for  alL 
It  is  not  bound  to  inquire  whether  it  fur- 
nishes adequate  return  to  the  railway  com* 
pany,  for  the  state  may  Insist  upon  equality, 
to  be  enforced  under  the  same  conditione 
against  all  who  perform  a  public  or  quasi 
public  service.  When  voluntarily  the  Vicks- 
burg company  established  a  local  rate  of  3^ 
per  cent  from  Vicksburg  to  Meridian  for 
those  who  liad,  within  90  days,  made  a  ship- 
ment over  the  Shreveport  road,  it  estopped 
Itself  from  complaining  of  an  order  making 
that  rate  applicable  to  all  shipments,  no 
matter  whence  they  arose,  and  in  favor  of 
all  merchants,  whether  those  transporting 
over  the  Shreveport  road  or  not. 

We  are  not  unaware  of  our  decision  ta 
Tezaa  ft  P.  R.  Co.  t.  Interstate  Commeica 
Commission,  162  U.  S.  197,  40  L.  ed.  040,  B 
Inters.  Ckim.  Rep.  40S,  16  Sup.  Ct.  Rep.  6M,^ 
in  which,  on  review  of  the  interstate  com-g 
meree  act,  we  held  tbat*a  mere  Inequality  «(  ■ 
rate  was  not  always  proof  of  undue  dla- 
crimlnation,  but  we  were  passing  upon  an 
act  of  Congress,  and  seeking  to  ascertain  It* 
intent  and  scope.  There  was  no  Intimation 
that  it  was  not  within  the  power  of  Con- 
gress to  prescribe  an  absolute  equality  of 
rate.  In  the  present  case  we  are  not  oon- 
stralng  an  act  of  the  state  of  MiaeisaippI  or 
passing  upon  tbe  powers  which  by  It  are 
given  to  the  state  railroad  commission. 
Those  matters  are  settled  by  tbe  decision  of 
the  supreme  court  of  the  state,  and  til* 
question  we  hare  to  consider  is  the  power 
of  the  state  to  enforce  an  equality  of  local 
rates  as  between  all  parties  shipping  tor  the 
same  distance  over  the  same  road.  That 
a  state  has  such  power  cannot  be  doubted, 
and  it  cannot  be  thwarted  by  any  action  of 
a  railroad  company  which  does  not  involra 
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•a  Ktuti  loterstste  BUpment,  mltbouglk  dona 
with  A  tIbw  of  pmnoting  tlia  bnsinen  io- 
tansta  of  tha  eompanf,  Evao  if  •  itata 
iiwy  not  oompd  a  railroad  company  to  do 
bn^aM  at  a  loaa,  and  eoucAdlng  that  a 
nilrosd  conipanj  may  insist,  as  against  the 
power  of  tha  state,  upon  the  right  to  eatah- 
Hsh  such  rates  aa  will  afford  TSMonable  com- 
paiaation  for  the  aerrices  rendered,  jet, 
when  it  Tolmitarily  aatabliahea  local  rates 
far  *>Hna  shippers,  it  cannot  raaiat  the  power 
ol  tha  state  to  enforce  the  same  rates  for 
kU.  The  state  may  insist  upon  equality  as 
batween  all  its  citizens,  aad  that  aqualitj 
eannot  ba  defeated  In  reapact  to  anj  loeal 
■Upmenta  hj  arrangemauts  made  wiUi  or  to 
fkTOT  outside  eompanlea. 

We  aee  no  error  Id  the  mling  of  the  Bu- 
^ema  Court  of  the  State  of  lOarisslppi,  and 
tta  judgnuut  ta  afflnnad. 


<wt  u.  B.  en) 

UIQTBD  STATES  OF  AUERIOA 

V. 

JOHH  F.  SHIPP  at  al 

Cntampt— dlsobeyliix  order  ttariiiK  pm- 
CMdltig*— jurisdiction. 
L  Lack  of  jurisdletlon  in  the  Federal 
alreult  oourt  of  a  petition  for  habeas  cor- 
mis,  or  in  tlie  Supreme  Court  ol  the  appeal 
from  the  order  denying  the  writ,  does  not 
enabla  persons  to  disregard,  without  lia- 
bflitj  to  process  for  contempt,  the  order  of 
tha  Bnpromo  Court  that  "aU  prooeedings 
■gainst  the  appellant  be  atajed,  and  the 
■natody  of  aaid  appellant  ba  retained  pend- 
ing this  appeal,"  since  that  court  necesaa- 
ri^  has  Jurisdiction  to  decide  whether  the 
eoM  Is  properly  before  it.* 
Coatempt— purging  by  sworn  daniala. 

2.  Sworn  answera  denying  any  partid- 
potion  in  the  alleged  murder  of  a  prisoner 
undsT  sentence  of  death  in  a  state  court, 
ponding  his  appe^  to  tha  Federal  Supreme 
Oourt  from  an  order  of  a  circuit  court  de- 
nying relief  by  habeas  corpus,  are  not  sut- 
fldont  to  purge  the  afflants  of  a  charge  of 
eontampt  of  tha  Supreme  Court  by  taking 
part  In  such  murder  after  the  appeal  had 
boon  allowed  and  a  stay  of  proceedings  or- 
darod.t 

Contempt-^muTder  of  prisoner  pending  Us 
■ppe«L 

3.  Participation  In  the  murder  of  a  pris- 
oner under  sentence  of  death  in  a  state 
oourt,  with  intent  to  prarent  the  delay  at- 
tendant upon  an  appeal  to  the  Fedaral  Su- 
preme Court  from  an  order  of  the  circuit 
court  denying  relief  by  habeas  corpus,  and 
to  prerent  the  hearing  (^  such  appeal,  is  a 
eontempt  of  the  Supreme  Court,  where  such 
murder  was  committed  after  the  appeal  had 
been  allowed  and  that  court  liad  ordered 
that  "all  pTOeaedingi  against  the  appellant 

•Sd.  Note.— Fer  ouh  In  point  m*  toL  «.  Cent. 
IBd.  Not*— For  ouH  la  polBt,  wn  *oL  IS.  Cent, 
lad.  Notg.- Par  cue*  In  paint.  M«  lal.  10.  CsDt. 
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INFOBUATION  eharg^  a  contempt  of 
court  in  nnrdering  a  prisoner  under  am- 
tenca  of  death  fn  the  Criminal  Court  of 
Hamilton  County,  State  of  Tenneasee,  after 
his  appeal  to  ttio  Federal  Supreme  Court 
from  an  order  of  the  Circuit  Court  for  tha 
Northern  Division  of  the  Eastern  District 
of  Tennessae,  denying  relief  by  habeas  cor- 
pus, had  been  allowed  and  a  stay  of  proceed- 
ings ordered.  Certain  preliminary  legal  o^ 
Jectlona  oTermlad. 

The  facta  are  stated  In  the  opinion. 

Solicitor  General  Ho3rt  and  Attorney  Gen- 
eral Hoody  for  complainant. 

Messrs.  Jnilaon  Harmon,  Lewla  Shepherd, 
0.  W.  Chamlae^  Kobert  B.  Cooke,  Uartla 
A.  Fleming,  T.  P.  Shepherd,  Robert  Pritdi- 
ard,  and  Cllft  A  Oooko  for  defendanta.         ^ 

'Mr.  Jnstlca  Holmea  daHrered  the  opinion  ■ 
of  the  eonrt: 

Thia  la  an  information  diarglng  a  eon- 
tempt  of  this  court,  and  is  to  the  following 
effect.  On  February  II,  IMS,  one  Johnson, 
a  colored  man,  was  couTloted  of  rape  upon 
a  white  woman.  In  a  criminal  court  of  Ham- 
ilton county,  in  the  state  of  Tennessee,  and 
was  aentenead  to  death.  On  March  3  be 
preaented  a  petition  for  a  writ  of  batieao 
corpus  to  the  United  States  circuit  court, 
setting  up,  among  other  things,  that  aD 
negroes  had  been  excluded,  iUc^Ily,  from 
the  grand  and  peUt  juries;  that  his  couuMl 
had  been  deterred  from  pleading  that  fact 
or  challenging  the  array  on  that  ground, 
and  also  from  asking  for  a  change  of  venue 
to  secure  an  impartial  trial,  or  tor  a  oon- 
tinnance  to  allow  the  excitement  to  sub- 
side, by  the  fear  and  danger  of  mob  vio- 
lence ;  and  that  a  motion  for  a  new  trial  and 
an  appeal  were  prevented  by  the  same  fear. 
For  these  and  other  reasons  it  was  alleged 
that  ha  was  deprived  of  various  constitu- 
tional rights,  and  was  about  to  be  deprived 
of  his  life  without  due  process  of  law. 

On  Uarch  10,  after  a  bearing  upon  evi* 
denes,  the  petition  was  denied,  and  It  waa 
ordered  that  the  petitioner  be  remanded  to 
the  custody  of  the  sheriff  of  Hamilton  coun- 
ty, to  be  detained  by  him  in  his  custody  for 
a  period  of  ten  days,  in  which  to  enable 
the  petitioner  to  prosecute  an  appeal,  and, 
in  default  of  the  prosecution  of  the  appeal 
within  that  time,  to  be  then  further  pro- 
ceeded with  by  the  state  court  under  it* 
sentence.  On  March  17  an  appeal  to  thIa 
eoort  wM  allowed  by  Mr.  Justice  W"'*" 

Dtf.  CoDtonpt,  II  n.  U. 
Dig.  CoDUmpt,  I  in. 
Dts,  Contempt  II  «.  (L 
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On  tba  foDowlng  Mondttj,  Uareb  19,  a  ilmi- 
lar  order  waa  mule  hj  this  court,  And  It  wu 
ordered  further  "that  «11  proe«edingi  agaioat 
the  appellant  be  itajed,  and  the  custody  of 
said  appellant  be  retained  pendLog  this  ap- 

Ttie  aheriff  of  Hamilton  eountj  was  noti- 
fied ^>J  telegraph  of  the  order,  recelrlng  the 
nawB  before  6  o'clock  on  the  lame  day.  The 
ff  erenlng  papiri  of  Chattanooga  published  a 
S  fun  account  of  what  this  court  bad  done. 
•  And  It  U  alleged  that- the  sheriff  and  his 
deputies  were  informed,  and  had  reason  to 
believe,  that  an  attempt  would  be  made  that 
night  hj  a  mob  to  murder  the  prisoner. 
Nerertheless,  if  the  allegations  be  true,  the 
sheriff,  early  in  tbe  erening,  witiidrew  the 
eUBtomary  guard  from  the  Jail,  and  left 
only  the  night  Jailer  in  charge.  Subse- 
qnently,  it  is  allied,  the  sherilT  and  the 
other  defendants,  Trith  many  others  un- 
known, eimspired  to  break  Into  the  Jail  for 
Uie  purpose  of  lynohing  and  murdering 
Johnson,  with  Intent  to  show  contempt  for 
the  order  of  tUs  court,  and  for  the  purpose 
of  preventing  it  from  hearing  the  appeal  and 
Johnson  from  exercising  his  rights.  In 
furtherance  of  this  cousplraej  a  mob,  tn- 
elnding  the  defendants,  except  the  sheriff, 
Shlpp,  and  the  night  jailer,  Oibaon,  broke 
Into  the  jail,  took  Johnson  out  and  hanged 
Un,  the  sheriff  and  Gibson  pretending  to 
Ho  thdr  duty,  but  really  sympethtelng  with 
and  abetting  the  mob.  The  final  acts  as 
veil  aa  the  eontpiracy  an  alleged  a*  a  con- 

The  defendants  have  appeared  and  au- 
■wered,  and  certain  preliminary  qnestlons  of 
law  hare  been  argued  which  It  is  oonvenlent 
and  Just  to  hare  settled  at  tbe  outset  before 
any  further  steps  are  taken.  The  first  qaes- 
Uon,  naturally,  la  that  of  the  jurisdiction  of 
tUa  court.  Tbe  jurisdiction  to  punish  for 
a  eontempt  Is  not  denied  as  a  general,  ab- 
■tract  pn^Msition,  as,  of  course.  It  could  not 
be  with  success.  Bx  parte  Koblnson,  19 
Wall  SOS,  SIO,  22  L.  ed.  20S,  SOT;  Ex  parte 
Terry,  128  U.  B.  289,  302,  SOS,  32  L.  ed.  4W, 
408,  e  Snp.  Ct.  Eep.  77.  But  It  Is  argued 
that  the  circuit  court  had  no  Jurisdiction  in 
the  habeas  corpus  caae,  nnlesa  Johnson  was 
In  custody  In  rlt^tlon  of  the  Constitution 
(BeT.  Stat.  S  7BS,  U.  8.  Comp.  SUt.  1901,  p. 
B02),  and  that  the  appellate  jurisdiction  of 
thU  court  was  dependent  on  the  act  of 
March  8,  1891,  chap.  S17,  t  5,  28  SUt  at  L. 
827.  U.  a  Comp.  SUt.  1001,  p.  S49  (Be  Len- 
non,  150  D.  B.  SOS,  ST  L.  ed.  1120, 14  Sup.  Ct. 
Bep.  123),  and  by  that  act  did  not  exist  un- 
less the  ease  Involved  '^he  construction  or 
application  of  the  ConsUtutlon  of  the  United 
SUtea"  If  the  caae  did  not  Involve  the  ap- 
pUcatloa  of  the  Constitution  otherwiea  than 
tj  mj  of  pratsnaei  It  Is  said  that  this  eomt 


was  withont  jurisdiction,  and  that  its  order  ^ 
might  be   contemned  with  impunity.     And^ 
It  Is  urged*that  an  Inspection  of  tbe  eTi-<? 
dence  before  the  dmiit  court,  if  not  the  face 
of  the  petition,  shows  that  the  ground  al- 
leged for  the  writ  was  only  a  pretense. 

We  re^rd  this  argument  as  unsound.  It 
has  been  held.  It  is  true,  that  orders  made 
by  a  court  having  no  jurisdiction  to  make 
them  may  be  disregarded  without  liability 
to  process  for  contempt.  Ke  Sawyer,  124 
U.  S.  SOO,  SI  L.  ed.  402,  B  Bup.  Ct.  Rep.  482; 
Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117, 
fi  Sup.  Ct.  Kep.  724;  Ex  parU  Rowland,  104 
U.  S.  804,  28  L,  ed.  881.  But  even  if  the 
dretiit  court  had  no  jurisdiction  to  enter- 
Uin  Johnson's  petition,  and  if  this  court  had 
no  jurisdiction  of  the  appeal,  this  court, 
and  this  court  alone,  could  dedde  that  such 
was  the  law.  It  and  it  alone  necessarily 
had  jurisdiction  to  decide  whether  the  case 
was  properly  before  it.  On  that  question, 
at  least.  It  was  its  duty  to  permit  argu* 
ment,  and  to  Uke  the  time  required  for 
such  consideration  as  It  might  need.  See 
Mansfield,  C.  &  L.  If.  R.  Co.  r.  Swan,  111 
U.  S.  370,  387,  28  li.  ed.  462,  406,  4  Bup.  Ct. 
Rep.  610.  Until  lU  judgment  declining 
jurisdletlon  should  be  announced,  it  bad  au- 
thority, from  the  necessity  of  the  case,  U 
make  orders  to  preserve  the  existbg  oon* 
ditions  and  the  subject  of  the  petition,  juat 
Bs  the  sUU  court  was  bound  to  refi^n 
frofn  further  proceedings  nntil  the  same 
time.  Rev.  SUt  I  788;  act  of  March  3, 
1893,  chap.  228,  27  BUt.  at  L.  7B1,  U.  8. 
Comp.  But.  1901,  p.  697.  The  fact  that  the 
petitioner  waa  entitled  to  argue  his  ease 
shows  what  needs  no  proof,  that  the  law 
contemplates  the  possibility  of  a  dedslon 
either  way,  and  therefore  must  provide  for 
It  Of  course,  the  provision  of  Rev.  SUt 
I  T88,  that,  until  final  Judgment  on  the  af- 
peal,  further  proceedings  In  the  sUte  court 
against  the  prisoner  shall  be  deemed  vdd, 
applies  to  every  case.  There  Is  no  Implied 
exception  If  the  final  judgment  shall  happen 
to  be  that  the  writ  should  not  have  Issued 
or  that  the  appeal  should  be  dismissed. 

It  is  proper  that  we  should  add  that  we 
are  unable  to  agree  with  the  premises  upon 
which  the  conclusion  just  duiied  is  baaed. 
We  cannot  regard  the  grounds  upon  which 
the  petition  for  habeas  corpus  was  pre- 
sented as  frivolona  or  a  mere  pretense.  The  ^ 
murder  of  the  petitioner  has  made  it  Impoa-  *• 
eible  to  declde'that  ease,  and  what  we  have  • 
said  makes  It  unnecessary  to  pass  upon  it 
as  a  preliminary  to  deciding  the  qneatioB  be* 
fore  us.  Therefore  we  shall  say  no  mora 
than  that  It  does  not  appear  to  us  clear  that 
the  subject-matter  of  the  petition  was  be- 
yond ths  Jurisdiction  of  tbe  circuit  court, 
and  that,  in    our    opinion,  ths  faeU  that 
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might  hava  been  found  wonU  hvrt  reqidred 
Uie  grareat  and  moat  uuiotu  eonrideration 
b«fon  tbe  petition  conld  hare  b««n  denied. 
Another  general  question  It  t»  be  an- 
swered at  thie  time.  The  defwdanta  aer- 
•rallj  hare  denied  under  oath  in  their 
answer  that  they  had  anj^hlng  to  do  with 
the  murdBT.  It  ia  urged  that  the  awoni 
anawera  are  concliuire;  that  If  thej  an 
false  the  parties  maj  ha  prosecuted  for  per- 
jury, but  that  in  tliis  proceeding  they  are 
to  be  tried,  if  they  so  elect,  almply  by  their 
oaths.  It  has  been  luggested  that  the 
court  Is  a  party  and  therefore  leaves  the 
fact  to  be  decided  by  the  defendant.  But 
this  is  a  mere  afterthought,  to  explain 
■omething  not  understood.  The  court  li  not 
a  party.  There  is  nothing  that  affects  the 
judges  In  their  own  persons.  Their  oon- 
<em  is  only  that  the  ^w  should  he  obeyed 
and  enforced,  sod  their  Interest  Is  no  other 
than  that  they  represent  in  every  case.  On 
this  occasion  we  ahaH  not  go  into  the  his- 
tory of  the  notion.  It  may  be  that  it  was 
an  intrusion  or  perversion  of  the  canon  law, 
as  Is  suggested  by  the  propounding  of  In- 
terrogatories and  the  very  phrase,  "purga- 
tion by  oath."  (/ttrOBiMitum  purgatorium) . 
If  ao.  It  is  a  fragment  of  a  system  of  proof 
which  doea  not  prevaQ  in  theory  or  as  a 
whtde;  and  the  reason  why  it  has  not  dis- 
appeared perhaps  may  he  found  in  the 
rarity  with  which  contempts  occur.  It  may 
be  that  even  now,  If  the  sole  question  were 
the  Intent  of  an  ambiguous  act,  the  proposi- 
tion would  apply.  But  in  this  case  It  is  a 
question  of  personal  presence  and  overt  acts. 
If  the  presence  and  the  acts  should  be 
proved  there  would  be  little  room  for  the 
disavowal  of  Intent.  And  when  the  acts  al- 
leged consist  in  taking  part  In  a  murder  it 
eannot  be   admitted  that  a  general   denial 

g  and   affidavit   should  dispose   of  the  ease. 

■  The  outward  facts'are  nuttera  known  to 
many  and  they  will  be  ascertained  by  testi- 
sony  tn  the  usual  way.  The  question  was 
left  open  In  Be  Savin,  131  D.  B.  267,  33  h. 
•d.  ISO,  9  Sup.  Ct.  Bep.  eOB,  with  a  vidble 
leaning  toward  the  eouclndon  to  which  we 
eome,  and  that  conclusion  has  been  adopted 
by  stats  courts  In  decisions  entitled  to  re- 
spect. Huntington  v.  MoMahon,  4B  Conn. 
1T4,  em,  201;  Stat«  t.  Matthews,  3T  N.  H. 
4S0,  4S6;  Bates's  Case,  SB  N.  H.  126,  SZTj 
B«  Snyder,  103  N.  T.  178,  ISl,  8  N.  E.  i70; 
Crow  T.  State,  24  Tex.  12,  14;  State  ez  rel 
Mason  v.  Harper's  Ferry  Bridge  Co.  18  W. 
Vs.  884,  873.  See  Wartraan  r.  Wartman, 
Taney.  302,  370,  Fed.  Cae.  No.  17,210;  Oart- 
Wright's  Case,  114  Mass.  230;  Ellenbecker 
r.  District  Court,  IS4  U.  S.  31,  S3  L.  ed.  001, 
10  Sup.  Ct.  Bep.  424.  Whether  or  not  Rev. 
Stat,  g  728,  U.  S.  Comp.  Stat.  IBOI,  p.  683, 
■ppUea  to  tUs  eourt,  It  smbodlss  the  law 


so  far  as  It  goesi  We  see  no  reason  for 
emaaculating  the  power  given  by  that  seo- 
tion,  and  maldng  It  so  nearly  futile  aa  It 
would  be  it  it  were  construed  to  mean  that 
all  oontemnera  willing  to  run  the  slight  risk 
of  a  oonviotion  for  perjury  can  escape. 

The  question  was  tonehed,  in  argument, 
whether  the  acta  charged  conatitnte  a  con- 
tempt. Wa  are  of  opinion  that  they  do,  and 
that  their  diaraeter  does  not  depend  upon  a 
nice  Inquiry  whether,  after  the  order  made 
by  this  coiut,  the  sheriff  was  to  be  regarded 
as  bailee  of  the  United  States  or  sliU  held 
the  prisoner  in  the  name  of  the  state  aknet 
Either  way,  the  order  suspended  further 
proceedings  by  the  state  against  the  pris- 
oner, and  required  that  he  should  be  forth- 
coming to  abide  the  further  order  of  this 
court.  It  may  be  found  that  what  created 
the  mob  and  led  to  the  crime  was  the  unwill- 
ingness of  its  members  to  submit  to  the  de- 
lay required  for  the  trial  of  the  appeal. 
From  that  to  tbe  intent  to  prevent  that  de- 
lay and  the  hearing  of  the  appeal  is  a  short 
step.    If  that  step  is  takm  the  contempt  la 

These  preliratnariea  being  settled  the  trial 
of  the  ease  wIU 


an  U.  8.  GSI) 
BBNBST  GATEWOOD,  PIff.  In  Err., 

STATE  OF  NORTH  CAROLINA. 

ConstlttitlonsI  law— equal  protection  of  tha 

law*— dlaeilmlnatloB. 

1,  The  exception  in  favor  of  those  en- 
gaged In  the  business  of  manufacturing  or 
w^tesale  merchandising,  made  by  g  T  of 
N.  C  Laws  leOG,  chap.  638,  enacted  to  pre- 
vent dealing  In  futures,  does  not  make  that 
act  void,  as  repugnant  to  tbe  equal  proteo- 
tion  of  the  law  clause  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  where 
such  seotion  Is  Interpreted  by  tbe  highest 
state  eourt  simply  aa  a  declaration  that  the 
courU  shall  not  ao  eonstrue  the  act  aa  to 
prevent  persons  thus  engaged  from  buying 
and  selling,  for  future  delivery,  the  neoes- 
sary  commodities  required  tn  their  ordinary 
burinees,  and  not  as  relieving  them  from 
the  operation  of  the  provisloni  of  the  1st 
section  of  that  act  prohibiting  tbe  carry- 
ing on  of  a  "bucket  shop"  business,  or  from 
the  prohibitions  of  N.  C.  Laws  IS89,  chap. 
221,  oonoeming  the  making  of  gambling  con- 
ti«cta  for  fuwe  delivery. 
Error  to  state  eonrt — qnettions  reviewable— 

statutoty  construction. 
S.  The  eonstmction  given  by  the  high- 
est state  court  to  a  statute  of  that  state  Is 
conoluaive    on    the   Supreme    Court   of    the 
United  BtatM  In  detarmining,  on  writ  ^ 
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•rror  to  tlte  lUU  oonrt,  wlictlier  such  lUt- 

Dte  b  repugnant  to  ttie  Federal  Conatitu- 

tion." 

Enor  to  atats  court— qneations  nvicwable. 

8.  Any  unconstitutional  diaerunination 
fa)  N.  C.  lAwa  1005,  chap.  G38,  enacted  to 
prevent  dealing  in  Intorei,  which  maj  b< 
produced  b^  proTiBioni  nu«ing  a  prima  fa- 
cie presumption  ot  guilt  from  the  proof  of 
certain  acta  when  done  by  persons  generally, 
and  not  when  done  by  those  engaged  in 
manufacturing  or  wholesale  mercbandisiag, 
cannot  be  considered  on  writ  of  error  from 
the  Sopreme  Court  of  the  Unit«d  States  to 
f«Ytew  a  conviction  tinder  that  act,  where, 
from  the  state  of  the  record,  it  cannot  be 
affirmed  that  the  flndiug  of  the  Jury  as  to 
the  keeping  of  a  place  for  ^[ambling  in  fu- 
tures was  not  based  upon  independent  evi- 
dence, wholly  irrespective  of  anj  prsaump- 
tion  authoriied  hj  that  aat,t 
SUtntM— validity— mvaUfl  !■  part. 

4.  The  vaUdity  of  so  rnucU  of  H.  G. 
Laws  IMS,  chap.  S3S,  enacted  to  prevent 
daaling  in  futorea,  as  maJiea  Indictable  the 
carrying  on  of  a  "bucket  shop"  business, 
not  affected  by  any  repugnancy  to  the  due 
PKMWaa  of  law  or  equal  protection  of  the 
lawe  eUnae  of  the  Iltb  Amendment  to  the 
Federal  Constitution  of  the  provision!  of 
that  act  which  raise  a  prima  fade  presump- 
tion of  guilt  from  the  proof  of  certain  acta 
when  done  by  persons  geaerally,  and  not 
when  done  by  those  engaged  in  manufactur- 
ing or  wholesale  merchaiidlsing.^ 
Error  to  atate  court— quMtlou  nvlewabl& 

6.  The  oower  of  ths  state,  consistently 
with  the  due  process  of  law  elaose  of  the 
14th  amendment  to  the  Federal  Constitu- 
tion, to  enact  the  provialona  of  N.  C.  Laws 
1906,  chap.  638,  enacted  to  prevent  dealing 
In  futures,  which  raise  a  presumption  of 
guilt  on  proof  of  the  doing  of  eertain  acta 
■pedfled  in  that  statute,  cannot  be  cod- 
atdered  by  tbe  Supreme  Court  of  the  United 
States  on  writ  of  error  to  review  a  con- 
Tictloa  under  that  act,  where,  from  the 
state  of  the  record,  it  cannot  be  affirmed 
that  the  flndtn^c  of  the  jury  aa  to  the  keep- 
ing of  a  place  for  gambling  in  futures  was 
not  baaed  upon  independent  evidence,  wholly 
brupeetive  of  any  preaumption  authorized 
by  the  itatnte-t 
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■Ur.  Justice  White  delivered  the  opinkn  ' 
of  the  court: 

North  Carolina  In  1S8B  enacted  "An  Act 
to  Suppress  and  Prevent  Certain  Kinda  of 
Vlcioni  Contracts."  Laws  N.  0.  I8S9,  ehapy 
221.  This  law  waa  thus  aummarized  by  the 
supreme  court  of  that  state  in  State  v.  Ms- 
Ginnis,  138  V.  C.  724,  81  S.  E.  60: 

"Section  I  made  void  all  contracts  for  the 
sale  of  articles  therein  named  for  future  da- 
livery,  wherein  (notwithstanding  any  terma 
uaed)  it  U  not  Intended  that  the  articles 
agreed  to  be  sold  and  delivered  shall  be  ac- 
tually delivered,  but  only  the  difference  ba- 
tween  the  contract  price  and  the  market 
value  at  the  time  stipulated  shall  be  paid. 
Section  8  enacted  that  when  the  defenaa 
provided  by  that  act  ia  set  up  in  a  verlfled 
answer  the  burden  shall  be  upon  the  plain- 
tiff to  prove  a  lawful  eontract,  bat  tha 
anawor  shall  not  be  used  against  the  defend- 
ant on  an  indictment  for  the  transaction. 
Section  3  made  the  parties  to  snch  contract, 
and  agents  concerned  therein,  indictable,  and 
I  4  made  persona,  while  in  this  state,  con- 
senting to  beeome  parties  to  each  contrad* 
made  In  another  state,  and  all  agents  la 
this  state,  aiding  and  furthering  such  con- 
tract, msde  In  another  state,  indictabla" 

In    190S     there    waa    adopted    "An    Act 

,  .  to  Prevent  the  Dealing  in  Futures.** 
This  law  contains  seven  sectiona  The  flrat 
and  second  made  it  "unlawful  for  any  per- 
son, cmporation,  or  other  association  of  par- 
sons, either  aa  principal  or  agents,  to  es- 
tablish or  open  an  office  or  other  place  of 
baslnesi    .    .    ■    for  the  purpose  of  carry. 

engaging  In  any  and  business  as^ 
Is  forbidden  In  this  act  or  In  chapter  EZl  g 
•of  the  PubUo  l«wa   of  North  Carolina  of- 

and  affixed  a  penalty  for  so  doing. 
The  law  of  1889,  referred  to.  Is  the  one  of 
which  we  have  Juat  previously  given  a  sum- 
mary. 

The  acts  mads  punishable  by  the  Irt  and 
2d  sections  of  iha  aet  of  1005  were  thus  da- 
flnad  In  State  v.  MoGinnis,  aapra: 

"The  bnainesa  forbidden  by  the  aet  «f 
1606  Is — to  avoid  a  paraphraaia,  and  follow- 
ing the  usual  American  method  of  describing 

aet  by  a  word  or  a  phrase — the  bnslneaa 

running  a  "bucket  shop,'  which  Is  defined 
by  tbe  Century  dictionary  as  'an  eetablish- 
ninally  for  the  transaction  of  a 
stock  exchange  business,  or  business  of  a 
similar  character,  but  really  for  the  reglvtra- 
Lion  of  beta  or  wagers,  usually  for  small 
amounts,  on  the  rise  or  fall  of  the  pricea  of 
stocks,  grain,  oil,  etc.,  there  being  no  trana- 
fer  or  delivery  ot  the  stodc  or  oommoditiaa 
nominally  dealt  In.'" 


IN  ERROR  to  the  Supreme  Court  of  the    ■ 
State  of  North  Carolina  to  revie' 
Ylctlon    in  the    Superior    Court  of    Person 
County,    in    that    state,    of    carrying   on    i 
"bucket  shop"  buaineas.    Affirmed. 

See  same  case  below,  138  N.  a  740,  Gl 
a  E.  63. 
The  facts  are  stated  In  the  opinion. 
Messrs.  Robert  W.  Winston  and  Victor  S. 
Bryant  for  plaintiff  In  error. 
Maasra.  Walter    Claik,    Jr.    (bj    spadal   ' 
•Ed.  Note.— ror  CSHS  In  potat  SM  toL  ID.  Cant  I>la.  CoostltaUonsI  Law,  H  H«,  WT. 
tEd.  Neta— For  etarm  In  point  (M  va|.  IS.  Csot.  Die.  ConiUWUonal  Law,  H  lOtt,  KM.  ,    .  , 

lEd.  Noie.-  Is  point.  m-aX.  10.  C»nl.  Dli.  SututM.  I)  U-M.  ^        ,       ay^^fOO'JlC 


OATEWOOD  T.  NORTH  OABOLINA. 


IN 


The  3d  section  provided  tha.t  no  person 
should  be  excused  from  teatifjing  in  M>y 
prosecution  nndsr  th«  Kt  of  1689,  or  Ita 
•msndments,  on  tha  ground  of  aelMncrimi- 
tution,  the  section  granting  immunity  ti> 
mch  persMii  so  obliged  to  testify.  It  was 
declared  by  tbe  4th,  6tli  and  eth  Bectlons 
of  the  act  that  In  all  prosecntiona  for  a  tIo- 
latioB  of  tbe  provisions  of  tbe  act  of  18S9, 
or  thft  act  of  1905,  a  prima  facie  prsaumption 
of  guilt  should  arise  from  the  proof  of  eer- 
Wn  facta  stated  In  tbe  Beetlona  In  question. 
,^  These  sections  are  reproduced  In  the  mar- 
[n.t     The  7th  and  last  section  ef  the  act 


•   eontained 'provisions   ( 


mlng  dealing  i 
fntnres  by  those  engaged  In  tbe  business  of 
manufacturing  or  wholesale  merchandising, 
whkh  we  do  not  presently  reproduce,  as 
we  shall  hereafter  consider  the  section. 

Gatewood,  pUutlff  In  error,  was  Indicted 
for  the  offense  of  establishing  and  keeping 
an  office  and  place  of  business  for  tbe  pur- 
pose of  carTTlng  on  or  engaging  In  the  char- 
acter of  business  made  unlawful  by  the 
let  section  of  tbe  act  of  1S06;  that  is,  tbe 
opening  and  canyfaig  on  a  "bucket  shop." 
^e  Indictment,  moreover,  in  an  additional 
paragraph,  alleged  the  doing  of  certain  acts 
•s  though  It  was  Intended  to  charge  them 
as  tUstlnet  offenses  from  tbe  one  charged  In 
the  Snt  paragraph.  Tha  two  things  thus 
aDaged  were  as  f<^ows;  First.  That,  on 
ft  date  named,  the  accused  "unlawfully  and 
wilfully  did  post  and  publish,  from  infor- 
mation received  over  bis  wires,  the  fluctua- 
tions in  prices  of  grain,  cotton,  provisions, 
stocks,  bonds,  and  other  commodities,  con- 
trary to  the  form  of  statute  Id  such  case 
made  and  prorided,"  tbe  acts  so  charged  be- 
lag  thosa  from  tha  proof  of  which  It  was 
pnrlded  In  the  eth  section  of  the  act  of 
Itns  that  a  prima  fade  presumption  of  guilt 
wonid  arise  as  to  the  commluion  of  the 
sets  forbidden  by  the  lit  secttoa  of  that 
Mt.    Sectmd.    That,  on  a  data  named,  tb» 


accused  "unlawfully  and  wilfully  did  taka 
and  receive  from  E.  T.  Lea  an  order  or  cob- 
tract  to  purchase  on  margin  100  bales  ot 
cotton  for  future  delivery,  to  wit,  Augusta 
delivery,  at  T  60.100  per  pound,  and  thalg 
said  Lea  did  deposit  with  said* defendant  at* 
said  time  In  said  county  the  sum  of  $50.0ft 
by  way  of  margin  fluctuations  In  said  cot- 
ton, and  that  settlement  between  said  par* 
ties  for  said  cotton  was  agreed  to  be  mads 
upon  the  difference  in  value  of  said  cotton 
at  said  date  and  the  data  of  its  delivery, 
contrary  to  the  form  of  tbe  statute  in  such 
cases  made  and  provided,  and  against  tb« 
peace  and  dignity  of  tbe  state."  The  acta 
thus  charged  baing  among  those  from  which, 
when  proved,  there  would  arise  a  prima 
fade  presumption  of  a  guilty  violation  of 
certain  of  tha  provisions  of  the  act  of  1S69. 
Tha  case  was  tried  to  a  jury,  and,  as 
stated  In  the  record,  after  proof  and  hearing, 
a  special  verdict  was  returned.  By  this 
verdict  it  was  separately  found  that  the  do- 
fendant  had  committed  the  several  acts  sep- 
arately charged  In  the  Indictment;  that  la, 
in  separate  numbered  paragraphs  the  jury 
returned  that  tbe  defendant  had  kept  aa 
office  for  tha  unlawful  dealing  In  futures 
forbidden  by  the  1st  section  of  the  act  of 
1905,  that  he  had  posted  and  published  In 
such  office  tbe  fluctuating  prices  of  grain, 
etc.,  and  that  he  had  made  tbe  contract  for 
future  delivery  upon  margin  with  Lea.  The 
evidence  at  the  trial  upon  which  the  jury 
acted  Is  not  in  the  record.  The  court  then 
directed  a  general  verdict  of  guilty,  and 
judgment  was  entered  thereon.  A  motion 
for  a  new  trial  was  made,  "because  the  act 
of  1005,  chapter  — ,  is  in  conflict  with  tha 
I4th  Amendment,  |  1,  of  tbe  Constitution 
of  the  United  States,  to  wit,  the  guaranty  of 
equal  protection  of  the  laws."  The  newtrial 
having  been  refused,  and  a  fine  of  fS  and 
costs  having  been  Imposed,  the  ease  was 
taken  to  the  supreme  court  of  North  Caro- 


t  Sec.  1.  That  in  all  prosecutions  under 
•aid  act  and  amendment,  proof  that  the 
defendant  was  a  party  to  a  contract,  as 
•gent  or  prindpal,  to  sell  and  deliver  any 
micle.  thmg,  or  property  specified  or  named 
Id  said  act,  chapter  221,  Pahlic  Laws  of 
1689,  or  that  he  was  the  agent,  directly  or 
tndirectly,  of  any  party  in  making,  further- 
ing or  effectuating  the  same,  or  that  he 


big,  or  effectuating  the  same,  and  that  tha 
article,  thing,  or  property  agreed  to  be  sold 
and  delivered  was  not  actually  deliveTed, 
and  that  settlement  was  made  or  agreed  to 
ha  made,  upon  the  difference  In  value  of  said 
article,  thing,  or  property,  shall  constitute 
Bganiat  such  defendant  prima  fade  evidenoe 
•f  gullL 

Sw:.  S.  That  proof  that  anything  of  valoe 


agreed  to  be  sold  and  delivered  was  not 
actually  delivered  at  tbe  time  of  making  tha 
B)^ement  to  sell  and  deliver,  and  that  one  of 
the  parties  to  such  an  agreement  deposited 
or  secured,  or  agreed  to  deposit  or  secure, 
what  are  commonly  called  "margins,"  shall 
constitute  prima  facie  evidence  of  a  con- 
tract declared  void  by  chapter  221  of  tha 
Public  Laws  of  1889. 

Bee.  fl.  That  proof  that  any  person,  cor- 
poration, or  otner  association  of  persona, 
either  prindpals  or  agents,  shall  establish 
an  office  or  place  where  are  posted  or  pub- 
lished from  information  received  the  flnetn- 
ating  prices  of  grain,  cotton,  provisions, 
stocks,  bonds,  and  other  commodities,  or 
of  any  one  or  more  of  the  same,  shall 
constitute  prima  fade  evidence  of  being 
guilty  of  violating  |  1  of  this  act,  and  d 
duster  221  of  the  Pabllo  Laws  of  ISSS. 
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a   SUPBEUE  COURT  HEFOKTER. 


Oct.  Tbu, 


lina.  TIui,t  coart  afHrmed  thi  eoiiTltitioii. 
The  rouonlng  b^  which  the  tcUoD  of  th« 
court  was  controlled  wu  at&ted  mm  follows: 
*Upon  the  Autboritr  of  State  r.  MoOinnls, 
•t  this  tenn,  there  is  no  error."  And  in  the 
Judgment  of  affirmnnce  there  w«s  embodied 
the  record  and  opinion  In  State  t.  MeOInnie, 
and  such  record  and  opinion  are  contained 
g  in  the  transcript  before  uM. 
f  'The  Malgnments  of  error  and  the  a^u- 
ment  in  support  thereof  Involve  three  gen- 
eral contentfonB,  me..'  the  asserted  repugnan- 
cy of  the  statute  to  the  equal  protection  of 
the  law  clause  of  the  14th  Amendment,  and 
the  alleged  want  of  power  of  the  state  to 
enact  the  statute,  because  its  provisiane  not 
only  abridge  the  privil^es  and  Immnntties 
of  the  plaintiff  in  error  aa  a  citizen  of  the 
United  States,  but  also  deprive  him  of  his 
properly  without  due  prooees  of  law.  In  vio- 
lation of  the  same  Amendment.  The  con- 
tention tliat  the  itatnte  denied  the  eqnal 
protection  of  the  laws  reeta  upon  the  terms 
of  the  Tth  section,  reading  as  follows: 

"Sec.  7.  That  this  act  shall  not  be  oon- 
btrued  BO  as  to  apply  to  any  person,  flnn, 
oorporatlon,  or  hla  or  their  agent,  engaged 
In  the  business  of  msnufactaring  or  whole- 
sale merchandising,  b  the  purchase  or  sale 
of  the  necessary  commodities  required  In 
the  ordinary  conns  of  their  business." 

The  alleged  repugnancy  of  I  7,  and  conse- 
quently of  the  entire  act,  to  tht  equality 
diauae  of  the  14th  Amendment,  la  sought  to 
be  sustained  upon  two  groxmds:  First,  be- 
cause It  is  asserted  that  those  engaged  in 
the  business  of  manufacturing  or  wholesale 
merchandising  arc  permitted  to  commit 
without  offense  the  act  or  acts  which  are 
made  erinJnal  by  the  laws  of  1889  and  1906, 
irhen  done  by  any  other  person;  and,  sec- 
ond, beeanse^  even  If  the  ternu  of  the  7th 
Motion  do  not  effect  inch  a  result,  the  see- 
tfen  nevertheless  opMatss  to  produce  an  nn' 
Ivwful  Inequality,  slnoe  It  creates  a  prima 
hde  presumption  of  guilt  from  the  proof 
of  certain  acts  sa  against  all  persons  but 
those  engaged  in  the  business  of  manufac- 
turing  and   wholesale   merchandising. 

It  sufBces  to  say,  as  to  the  first  of  these 
propositions,  that  the  supreme  court  of  the 
•tate,  in  the  case  upon  the  authority  of 
which  it  placed  Its  decision  in  this,  express- 
ly decided  that  the  statute  did  not  operate 
the    asserted   discrimination.     Thus,   after 
expressly  holding  that  the  effect  of  (  T  was 
—  not  to   relieve  those   engaged   in   manufae- 
■*  turing    and    wholesale    merchandising   from 
*  the  operation  of  the  provisions  of  f  1  of*the 
act   of   I90S,   prohibiting  the   opening  and 
keeping  of  a  place  for  gambling  dealings  In 
futures,  denominated  by  the  court  a  "bucket 
shop,"  the  court:  came  to  oonddar  whether 
the  provistons  of  1 7  iterated  to  nUeva  i 


ufacturers  or  wholesale  merchants  from  the 
prohibitions  of  the  act  of  ISBO,  concerning 
oaldng  of  gambling  contracts  for  future 
delireiy.  Considering  this  subject,  the  cour^ 
in  express  terms,  dedded  that  the  7th  sec- 
tion did  not  have  that  effect,  since  the  deaK 
ings  which  were  prohibited  by  the  acts  of 
iaS9  were  alike  prohibited  as  to  all,  includ- 
ing manufaoturera  and  wholesale  merchants. 
The   court  said: 

'Section  7  does  not  oonfar  any  exclnaiv* 
right  or  privilege  upon  manufactarere  or 
wholesale  merchants.  It  does  not  authoriza 
them  to  engage  in  any  buslnesa  prohibited 
by  the  act  of  1889.  It  does  not  authorin 
them  to  speculate  In  cotton  or  other  com- 
modities. It  simply  provides  that  the 
courts  shall  not  construe  the  aet  of  190S 
liave  the  effect  of  prvventlng  .  .  . 
[manutaetnnrs  or  wludesala  merchanta] 
from  buying  and  selling  for  future  delivery 
the  necessary  commodities  required  In  their 
ordinary  business.* 

"But  a  purchase  for  aetoal  future  dellnor 
of  necessary  commodities,  required  In  tka 
OT^nary  coons  of  business,  and  not  for 
'wagering'  or  gambling  on  the  fluctuations 
of  ths  market,  would  not  be  against  tha 
statute.  The  statute  of  this  state  does  not 
prohibit  all  purehaaea  or  salea  for  future 
deHvery,  but  only  such  daallngl  as  are  tal 
the  nature  of  gambling  or  wagering  «ob- 
tracta.  Though  |  T  mentions  only  mans* 
facturen  and  wholesale  mareantlle  Mtab- 
lishments  as  anthorlied  to  make  bona  Ada 
dealings  In  futures/  this  was  done  unnsa 
easarily,  we  think,  and  only  out  of  abun- 
dant caution.  It  is  not  a  dlsoimlnatlo^ 
for  then  is  no  prohibition  upon  anyone  else 
or  any  other  business  to  bny  commoditlsa 
for  future  delivery  bona  flde  In  Uie  'ordinary 
eonrae  of  such  business,'  when  not  for  speet^ 
lative  or  gambling  purposes.  That  no  other 
businesBsa  or  persMU  are  mentioned  aa  aa-^ 
thorlzed  to  deal  bona  flde  for  the  purchase  of  2 
commodities  on  'margin'*ia  not  an  implied* 
restriction  upon  others  to  do  an  act  not 
forbidden  by  any  statute." 

In  the  argument  It  is  Insisted  tJwt  th* 
constmotlon  given  by  the  supreme  court  of 
North  Oarolina  to  the  statute  Is  wrongs 
since.  In  affect.  It  reads  out  the  provisions 
of  I  T,  snd  It  is  urged  that  it  Is  the  duty 
of  this  coutt  to  disrqard  the  Interpreta- 
tions afftzed  by  the  state  court,  thereby 
bringing  the  statute  within  the  prohibltloBa 
of  the  I4th  Amendment.  But  H  is  elemen- 
tary that,  under  the  dronmstances,  we  must 
follow  the  construction  given  by  the  state 
court,  and  test  the  constitutionality  of  the 
statute  under  that  view.  Armour  Packing 
Co.  V.  Lacy,  EOO  V.  8.  ttfl,  BO  L.  ed.  461,  M 
Bnp.  Ot  Bep.  238j    Snllay  t.  Kansas,  IM 
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OATEWOOD  T.  KORTH   OAKOLINA, 


in 


U.  8.  *a,  43S,  49  L.  ed.  648,  RO,  U  Sap- 
Ct.  Rep.  289,  and  cmm  ait«d 

As  ts  the  iflooiid  pmpoBition,  tiie.,  the  •■- 
Mrt«d  diMrimlafttion,  because  of  inequality 
produced  hj  the  engendering  a  prima  facie 
preiumption  of  guilt  from  the  proof  of  cer- 
tain arte  when  done  bj  person*  generally, 
and  not  raising  (uch  prima  facie  preaamp- 
tion  from  the  aame  acta  when  done  hj  thoie 
engaged  in  maanfaeturing  or  wholaaala  mer- ' 
ebandiaing,  we  think  the  quesUon  la  not 
open  en  tiiia  record.  As  we  have  itated,  the 
Indictment  distinctly  eliiirged  the  oommla- 
don  of  the  olTenae  prohibited  by  the  lat 
Mction  of  the  act  of  1906,  vir.,  the  keeping 
a  place  for  gambling  in  futures,  and  at  the 
■ame  time  in  a  aeparate  paragraph  charged 
the  dring  of  acta  from  which  the  presump- 
tion of  guilt  was  authorised  by  certain  seo- 
Uons  of  the  act  of  190S.  Upon  the  indict- 
ment so  framed  a  special  rerdiet  was  re- 
twned,  finding  that  the  prolilbited  place  of 
biuineaa  had  been  opened  and  kept  as 
charged,  and  that  the  other  acts  sepamtely 
charged  In  the  indictment  had  been  com- 
mitted. Now,  as  the  eridenoe  upon  which 
the  Jury  acted  Is  not  In  the  record,  and  as 
there  Is  nothing  In  the  Teidiat  tending  to 
show  that  the  separata  conclusion  as  to  the 
eommisslon  of  the  act  forbidden  by  |  1  of 
the  statute  of  1900,  vii.,  the  keeping  of  • 
plaoe  for  gambling  In  futures,  was  found  by 
_  the  forj  because  of  the  presumptions  au- 
2  thoilxed  by  the  statute,  it  cannot  be  af- 
•  firmed  that  the  finding  of  the  |iir7*aa  to 
the  keeping  of  the  place  for  gambling  !n 
futmea  was  not  based  upon  Independent 
ortdeneo,  wholly  braspectire  of  any  pre- 
sumption authoriied  by  the  act  of  ISOS. 
And  thia  eonehisJon  becomes  irresistible 
triien  It  is  eonstdered  that  there  is  nothing 
in  the  record  disclosing  any  request  made  to 
the  trial  court  for  inatruoUona  concerning 
the  effect  of  the  presumption  created  by  the 
aet  of  1905,  or  that  any  azpresa  rulings  on 
that  subject  were  made  by  the  court. 

The  contention  that  the  judgment  of  con- 
viction should  be  reversed,  eren  although 
It  does  not  ^tpear  that  the  same  waa  based 
■pen  Uie  presnmptfona  authorized  by  the 
act  of  190S,  because  of  the  inseparability  of 
the  alleged  unequal  prentmptlon*.  Is  with- 
out merit.  In  State  r.  McOInnls,  anpra, 
after  expressing  an  opinion  as  to  Uie  rigltt 
of  a  state  under  its  police  power,  witl<aut 
TiolatJng  the  14th  Amendment,  to  create 
premuuptionB  of  guilt  as  to  some  classes  of 
penons  which  would  not  be  applicable  to 
the  same  acts  when  done  by  other  elass«9, 
the  court  said; 

"But,  aside  from  what  we  hare  already 
said,  the  defendant  Is  Indicted  for  carrying 
on  a  'bucket  shop'  business.  The  l^lala- 
tnre  had  unqnestlmably  pawn  to  make  matk 


business  Indictable.  Booth  r.  BUnoIs,  184 
U.  S.  42S,  40  li.  ed.  623,  22  Sup.  Ct.  Rep. 
425,  and  other  c&ses  ciUd,  supra.  He  facts 
found  are  that  the  defendant  was  carrying 
on  the  forbidden  business.  It  can  In  no 
wise  afTect  the  validity  of  the  statute  mak- 
ing such  business  ladictable  that  the  pur- 
chase of  commodities  by  others  upon  'mar- 
gin' shall,  under  certain  circumstanoes,  rsiss 
a  prima  facie  case  that  such  purchases  were 
void,  and  under  other  circumstancea  shall 
not  constitute  such  prima  facie  evidence.  A 
statuts  may  be  void  In  part  and  valid  In 
part.  If  the  provision  as  to  prima  fade  evl* 
dence,  as  to  certain  purchases  upon  'margin,' 
were  null,  because  not  applying  to  all  pur- 
chases upon  'margin,'  this  would  In  no  wise 
invalidate  that  part  of  the  statute  which 
forbids  carrying  on  the  business  of  running 
a  'bucket  shop.'  The  defendant  Is  not  in- 
dicted for  buying  commodities  for  future  do- 
livery  upon  a  'margin;'  nor  are  manufao-« 
turers  and* wholesale  merchants,  nor  any-* 
one  else,  exempted  from  the  prohibition  of 
carrying  on  the  "bucket  shop'  business.  Up- 
on the  special  verdict  the  defendant  was 
properly  adjudged  guilty." 

This  ruling  as  to  the  separability  of  the 
statute  Is  ocnclustve,  and  refutes  the  con- 
tention that  the  entire  law  Is  rt^d,  eren 
upon  the  hypothesis  that  the  creation  of 
preeumpttona  as  to  one  class,  not  appUoa- 
ble  to  another  class  or  claasea,  was  repug- 
nant to  the  14th  Amendment. 

It  remains  only  to  consider  the  conten- 
tions that  the  statute  upon  which  the  con- 
vletlon  waa  had  was  repugnant  to  the  duo 
process  clause  of  the  14Ut  Amendment,  and 
was,  moreover,  void  because  it  abridged  the 
privileges  and  InununlUee  of  the  plaintiff 
in  error  aa  a  eitlsen  of  the  United  States. 
As  the  first  rests  solely  upon  the  propori- 
tlon  that  there  was  a  want  of  due  proeesa 
of  law,  because  the  state  was  widiout  power 
to  aiUthariKe  a  presumption  of  guilt  on  proof 
of  the  d^g  of  certain  acts  spedfled  In  tha 
statute,  it  is  disposed  of  by  what  we  have 
already  said,  ^d  as  the  secoad  was  not 
pressed  In  argument,  and  is  not  shown  by 
ths  record  to  have  been  raised  or  even  sug- 
gested in  the  eontt  bdow,  w  need  not  fn^ 
ther  oonaider  It. 


(lot  U.  8.  BBS) 

BOARD  OP  EDUOATION  OP  THE  KEN- 
TUCKY ANNUAF^  00NPE3tENCE  Of 
THE  METHODIST  EPISCOPAL 

CHURCH,  Plff.  In  Err., 

PBOFLB  OV  THE  STATE  OF  ILLINOI& 
Constitutional  law— privileges  tnd  Immtul- 

tiea— equal  protection  of  tbe  laws— rtato 

iBberituice  tax, 

Bxdndlng  foreign  coiporattoBS  frooi 
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th»  •zampUon  from  an  fnberitwiM  t»x  In 
fKTor  of  propertT  derlMd  for  «diiektioii«l  or 
raligion*  oaea,  whuJi  !■  nude  bj  IlL  act  May 
10,  1901,  ameDdlng  OL  Lam,  189S,  p.  301, 
doe*  not  abridge  priTlI(«w  or  IranmiiltlM 
of  dtizeoa  of  tiie  United  State*  or  den^  the 
e^iul  protectkm  of  tba  lam.* 

[No.  103.] 


IN  EREOB  to  tbe  Supreme  Court  of  the 
State  <rf  lUlnoia  to  reriaw  a  Jndgmant 
wfaidi  affirmed  a  judgment  of  the  Conntj 
Court  ol  Coolc  Conn^,  In  that  state,  im- 
poalng  an  inheritanoe  tax  on  property  da- 
Tlaed  to  a  foreign  oorporation  for  educa- 
tional and  raligiooa  pnrpoeee.    Affirmed. 

Be*  Hm*  caae  below,  21fl  m.  S3,  74  H.  E. 
SOS. 

Tbe  facta  are  stated  In  tba  opinion. 

Ueaacs.  Cbariea  H.  Aldrlcb,  Henry  S.  Uo- 
Anley,  and  lAwrence  Uazwell,  Jr.,  for  plain- 
tiff in  error. 

Ueasn.  Edwin  H.  Aahetaft  and  vmiam 
-  H.  Stead  for  defendant  In  error. 

s 

?  *  Vx.  Juattce  McKcnna  delivered  tlia  opin- 
ion of  the  eonrt: 

Tbia  writ  of  error  la  directed  to  a  Judg- 
ment of  tba  fupreme  court  of  the  atata  of  i 
niinoia  nutaining  a  tax  aatewed  against 
plaintiff  in  error  under  the  ioheritanee  tax 
law  of  that  state,  paaaed  Jnne  16,  18&6, 
entitled  "An  Act  to  Tax  Gifts,  Legaciea,  and 
Inberitancea  In  Certain  Caaaa,  and  to  Pro- 
Tide  for  the  Collection  of  the  8ame>"  Law* 
of  ie»,  p.  801. 

The  facta  are  as  followa;  Fanny  Speed, 
a  eitlcen  and  resident  of  Kentoeky,  died 
aeised  of  certain  real  estate  in  the  dij  of 
Chicago.  She  devised  a  one-half  Interest 
to  plaintiff  in  error,  to  be  naed  as  part  of 
ita  adueational  fund,  "to  be  held,  Inraated, 
and  adminiBtered"  a*  other  propertlea  form- 
ing a  part  of  that  fond.  The  will  was  pro- 
bated in  the  probate  court  of  Cook  oounfy, 
•tate  of  niinoia.  An  inheritance  tax  of 
90,260.60  was  assessed  by  the  count;  judge 
against  plaintiff  in  error,  based  on  the  Talue 
of  tbe  interest  devised. 

Plaintiff  in  error  waa  Incorporated  by  an 
act  of  tbe  le^sUtnre  of  tbe  state  of  Kentuc- 
ky to  form  an  educational  fund  for  the  pro- 
motion of  literature,  education,  art,  moral- 
ity, and  religion.  Its  funds  are  held  and 
used  exclusively  for  ancb  purposes,  and  are 
required  to  be  wholly  expended  within  Uie 
atata  of  Kentucky.  It  is  not  permitted  to 
make  dividenda  or  distribution  of  proUts  or 
assets  among  Its  members  or  stockholders. 
It  doea  not  have  or  maintain  an  office  In 
tbe  state  of  IllfnolB,  or  engage  in  ednoatlon- 
al  or  rellgiouB  work  therdn. 


From  the  action  of  the  eoimty  judge  Im- 
posing the  tax,  plaintiff  in  arm  appealed  to 
the  county  oonrt  of  Cook  eouutj  and  a»- 
signed  aa  gronnda  of  appeal:  (1)  That  hj 
reanm  of  ita  organization  and  the  purpose* 
of  its  organlcation,  aa  shown  by  the  recMd, 
K  waa  exempt  from  auch  tax  under  tbe 
act  of  Uay  10,  1901,  amending  the  act  of 
June  IS,  1S9S.  (Z)  For  that  the  impodtion 
of  Bueh  tax  upon  it  (the  plaintiff  in  MTor),3 
when  *earporBtIona  organized  for  like  pnr-r 
poae*  under  the  laws  of  the  state  were  ex- 
empt therefrom,  waa  In  conflict  with  tb* 
Constitution  of  the  state  of  niinoia,  and  tsb- 
dered  aaid  act  void  aa  to  plaintiff  In  error, 
as  in  eonSict  with  the  14th  Amendment  of 
the  Constitution  of  the  United  Statea,  in 
that  It  abridged  the  privileges  and  immonl- 
tfea  of  plMntiff  In  error,  who  waa  a  dtiaim 
of  the  United  States,  and  denied  to  It  tha 
equal  protection  of  the  laws,  llie  eoun^ 
court  anstained  the  tax  and  the  suprsm* 
oourt  affirmed  the  judgment.  This  writ 
of  error  was  then  sued  ont. 

The  asaignmeirt  of  errors  In  this  court, 
omitting  the  specification  of  error  Iiaaed  on 
the  Co^titutlon  of  the  state,  is  tha  aara* 
aa  that  In  the  atate  courts. 

It  is  enough  for  our  purpose  to  lay  that 
1  I  of  the  act  of  1896  aubjaoU  to  a  tax  aU 
property  ritnated  within  the  atate,  which 
shall,  by  will  or  by  the  intetaata  laws,  paaa 
from  any  person  who  may  die  seised  or 
poaseased  of  the  aame.  The  act  waa  amend- 
ed In  1901  by  adding  thareto  the  followinf 

"When  the  bmeflcial  Interest  of  any  prop- 
erty or  income  therefrom  shall  paaa  to  or  for 
tbe  naa  of  any  hospital,  religious,  education- 
al, Bible,  mlssionaiy,  tract,  sdeutlflc,  benar- 
olent,  or  charitable  purpose,  or  to  any 
trustee,  biahop,  or  minister  of  any  chnreb 
or  rellgtouB  denomination,  held  and  used  ex- 
clusively for  the  religtona,  edncational,  or 
charitable  uses  and  purposes  of  such  chunA 
or  rellgioos  denomination,  inatltntlon,  or 
oorporation,  by  grant,  gift,  bequest,  or  other- 
wise, the  same  sliall  not  be  subject  to  anj 
such  duty  or  tax;  but  this  provision  ehaS 
not  apply  to  any  corporation  which  has  tbe 
right  to  make  dividends  or  distribute  profit* 
or  asaets  among  Ita  mambera.' 

Tbe  supreme  court  decided  that  this 
amendment  did  not  apply  to  "corporatlona 
created  under  the  laws  of  a  aistar  stateL" 
And  also  daddad,  aa  bo  construed,  the 
amendment  was  not  repugnant  to  the  Ccm- 
stltntion  of  the  United  BUtes.    The  court 

"A  clear  distinction  exists  between  dome*-S 
tic  corporations  and  corporations  organized* 
under  the  laws  of  other  states.    Such  oor- 
poratlona  fall  naturally  into  their  respective 
rtassea     Over  the  me — that  whkh  the  atata 
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htu  created— the  et&te  has  certain  powers  of 
oontrol;  and  the  other  la  beyond  Its  Jurla- 
dictjon.  Those  of  Hs  own  iirea.tlo&  haT« 
been  endowed  with  corporate  powers  for 
the  purpose  of  Bubserring  the  fntereita  of 
the  state  and  Its  people;  those  which  have 
been  given  life  bj  the  laws  of  a  slater  state 
have  entirely  different  ends  and  objects  to 
accomplish.  The  lawmaking  poiwer  would 
find  many  weighty  considerations  authoris- 
ing the  classillcatlon  of  fordgn  and  domestle 
eorporatlons  into  different  classes  and  justi- 
fying the  creation  of  liability  on  the  part  of 
foreign  corporations  to  pay  a  tax  on  the 
right  to  take  property  by  descent,  devise,  or 
bei^uest,  under  the  laws  of  the  state,  and  at 
the  same  time  leaving  the  right  of  a  domes- 
tic eoiporation  so  to  take  free  of  any  such 
•xartion."    [216  lU.  28,  74  N.  H.  BU.^ 

It  will  be  seen  by  a  reference  to  the  as- 
rignment  of  erron  that  the  ground  of  the 
attack  by  the  plaintiff  in  error  on  the  va- 
lidity of  the  tax  sBSessed  against  it  Is  that 
the  imposition  of  the  tax  upon  H,  while 
other  corporations  organized  for  like  pur- 
poses under  the  laws  of  Illinois  are  exempt, 
renders  the  act  of  May  10,  1901,  void,  as 
to  plaintiff  in  error.  And,  In  tiielr  argument, 
counsel  say:  "It  Is  the  effect  given  by  the 
supreme  court  of  niinols  to  this  amendment 
(the  act  of  1901)  that  violates  the  rights 
claimed  by  the  plaintiff  in  error  under  the 
Oonstitution  of  the  United  States."  The 
eonstniction  of  the  set  by  the  supreme  eonrt 
we  must  accept  as  determining  the  meaning 
of  the  act.  In  other  words,  we  must  re- 
gard the  act  as  if  the  leglslatare  hsd.  In 
explicit  language,  excluded  from  its  pro- 
visions foreign  corporations.  If  this  ren- 
ders the  act  void,  plaintiff  In  error,  whether 
Its  argument  be  tenable  or  untenable,  Bcems 
to  be  pnt  in  the  dilemma  urged  by  the  de- 
fendant in  error,  and  an  affirmance  of  the 
fadgment  is  required.  If  the  act  of  May  10, 
1901,  la  Invalid,  it  cannot  give  exemption 
from  taxation  to  either  domestic  or  foreign 
eorporatjons,  and  plaintiff  In  error  was  right- 

S  ly  taxed  under   the  act  of  June    16,  IS95. 

■  Plaintiff  in  error,  of  course,  does  not  desire 
to  take  exemption  from  domestle  corpora- 
tions. It  desires  to  remove  the  discrimina- 
tory effect  of  the  amendment  of  May  10, 
ISOl,  by  including  In  Its  bounty  foreign  cor- 
porations. Can  thia  be  doneT  May  a  court 
by  conatruction  put  Into  a  law  that  which 
the  legislature  has  left  outT  There  ia  a 
difference  between  burdens  and  beneflts, 
and  it  may  well  be  that  a  law  which  con- 
fers the  latter  upon  some  persons,  and 
thereby  tnereases  burdens  on  others,  may  he 
declared  invalid  by  the  courts.  But  If  the 
oourta  may  strike  down  privileges,  may 
Qiey  extend  favors  and  make  object*  of 
hounty  those  whom  the  legislature  haa  ax* 


eluded  t  The  questions  raise  importtuitcoD- 
alderations,  but  we  may  pass  them,  becausa 
the  couteutlou  that  the  act  of  1901  Is  in* 
valid  encounters  an  Insuperable  obstacle  Is 
the  power  of  the  state  to  classify  objects 
□f  legislation  and  discriminate  between 
classes.  This  power  Is  not  unconstitutional- 
ly exercised  by  legislation  which  exempts 
tjie  religious  and  educational  institutions  of 
the  state  from  an  inheritance  tax  and  sub- 
jects educational  and  religious  institutiona 
of  other  states  to  the  tax.  Kegarding  alone 
the  purposea  of  the  inatitntions,  no  differ- 
ence may  be  perceived  between  them,  but  re- 
garding the  spheres  of  their  exercise,  and 
the  hene&ta  derived  from  their  exercise,  a 
difference  is  conaplcuons.  It  is  this  beneSt 
that  may  have  constituted  the  Inducement 
of  the  le^slation. 

FlaintifF  in  error  contests  the  claaslflea- 
tion  of  the  act  of  1901  and  the  conclnslona 
deduced  from  it  In  an  able  argument.  We 
do  not  reply  to  the  argument  In  detail,  be- 
cause we  have  defined  so  often  the  prind* 
pies  of  claasiflcation  that  ws  must  r^ard 
repetition  as  unnecessary.  An  observation 
or  two,  however,  may  be  worth  while.  It 
ia  contended  that  Uie  exempUon  of  the 
amendment  of  1901  "la  not  limited  by  the 
decision  of  the  eupreme  court  to  corporate 
takers  or  users,"  and  that  the  decision,  by 
treating  the  act  "as  a  grant  of  prlviltgea 
and  Intmunities  to  corporations,"  Ignored  — 
"the  test  of  use  found  In  the  inquiry  T^»g 
what  purpose  is  the  benefldal* interest  in* 
the  property  devoted  I'"  and  the  considera- 
tion that  there  was  no  necessity  for  corpo- 
rate agency  in  that  connection.  The  result 
□f  this  is.  It  Is  urged,  that  the  court  made 
the  "power  of  state  vialtatlon  and  control* 
over  corporations  "tlie  test  of  taxability  or 
nontaxability  upon  ths  right  ot  snooession." 
Denying  this  to  be  the  test,  and  contending 
that  the  teat  should  be  the  uae  to  which 
the  property  is  devoted,  and  the  question 
ot  tax  or  freedom  from  tax  determined 
thereby,  and  asserting  that  plaintiff  became 
a  person  within  ths  jurisdiction  of  the 
state  by  going  there  to  take  title  to  prop- 
erty there  situated,  and  by  probating  the 
will  of  Mrs.  Speed  as  evidence  of  such  title, 
It  is  deduced  that  it  was  not  competent  for 
the  state  to  tax  the  property  of  plaintiff  In 
error  at  one  rate  and  the  property  of  corpo- 
rations, organized  under  her  laws,  at  anoUt- 

It  must  be  kept  In  mind  that  the  contro- 
versies in  thia  case  depend  upon  the  power 
of  the  state  over  inheritances,  and  the  cour 
ditlons  she  may  put  upon  them  in  the  exer< 
else  of  that  power.  And  this  la  prominent 
in  the  decision  of  the  supreme  court.  In 
,  considering  this  power,  and  classiflcaHou 
In  the  exercise  of  this  power,  the  eonrt  toA 
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Into  aeeonnt  Uw  gnfttar  oontrol  and  direc- 
tion tlia  itAte  hAd  OTsr  domestic  ttias  ortr 
foreJpi  eorporaUotu.  It  did  not  put  out  of 
Ttew  the  OMi  of  propertj  expruaed  In  the 
act  of  1901,  nor  ignore  the  Gonildentlcn 
that  there  waa  no  necesilt;  for  a  corporate 
agency  to  execute  those  uaea.  The  caae 
preiented  eepedally  a  corapariaon  of  the 
rights  of  corporations,  bnt  the  dedalon  was 
hrosd  enough  to  eonilder  natural  person*. 
Tb  laTing  nioh  a  tax"  (an  inheritance  tax), 
the  court  said,  "^he  legtslature  may  con- 
sider the  relation  which  the  person  or  cor- 
poration giren  the  Tight  of  sneeeeaion  sua- 
taina  to  the  deceased,  to  the  property,  or 
to  tlia  state,  and  may  rqpilate  the  amount 
of  the  tax  to  be  required  in  view  of  such 
relation,  and  in  exercising  this  power  may 
1*7  a  tMX  on  the  rl^t  of  one  olaaa  of  persona 
•r  corporations  to  take,  and  may  dMm  it 
„vise  to  Impose  no  tax  upon  the  right  of 
gother  clasaea  of  peraons  or  corporaticni  to 
•  take."  A  Federal  court  wonid  hesitate  fat- 
dsed  to  put  impediments  on  tbla  power  or 
declare  Invalid  any  classification  of  persona 
or  corporations  that  had  reasonable  r^ard 
to  the  purposes  of  the  state  and  Its  leglsla- 
tlen.  And  H  cannot  be  said  that  if  a  state 
exempt  property  bequeathed  for  charitable 
or  educational  purposes  from  taxation  It  Is 
mreaaonable  or  arbitrary  to  require  the 
charity  to  be  exerdaed  or  the  education  to 
be  bestowed  within  her  borders  and  for  her 
people,  whether  exercised  through  persons 
•r  oorporationa. 
Judgment    ~ 
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UBS.  CAMnJ::.B  OAHKN,  Vn.  JuUe  Eakn, 
Era  Caben,  et  al.,  Plffi.  In  Err, 

JOHN  BREWSTER,  Tax  Collector  for  the 
Second  District  of  the  (Sty  of  New  Or- 
leans, State  of  Louisiana,  and  Andrew  H. 
Wilson,  President  Bchool  Board  of  the 
City  of  New  Orleans,  State  of  Loalslana. 

Constitutional  law— due  proceaa   of  Uw— 

state  Inheritance  tax. 

1.  Universal  legatees  under  tke  will  of  a 
person  who  dl«d  before  the  enactment  of  the 
Louisiana  Inheritance  tax  law  of  June  28, 
ItM,  are  not  deprived  of  their  property 
without  due  process  of  law  by  enbjeeting 
their  shares  to  the  tax  Imposed  by  that 
statute,  although,  under  the  Ijouialana  CSvtl 
Code,  the  ownerahip  of  the  property  passed 
to  such  legatees  upon  the  death  of  the  tes- 
tator. 
Conatltntleiial  law— eqtul  proteetloD  ef  the 

laws— state  Inberitance  tax. 

&  Rueeesslons  which  have  been  finally 
eloaed  and  administered  upon  may  be  ex- 
empted from  the  Inheritance  tax  imposed  by 
the  Loniuana  act  of  June  28,  IBOl,  without 


rendering  such  statute  void  aa  making  aa 
arbitrary  elaaaifleatlon  which  amounts  to  a 
denial  <k  the  equal  protectioB  of  tAie  lawa, 
where  the  highest  stat«  court  makes  the 
validity  of  tbe  tax  depend  upon  this  elassl- 
flcstion  by  dedding  that  the  state  can  tax 
the  proputy  until  It  has  passed  out  of  ths 
succession  of  the  testator. 

[No.  91-J 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana  to  review  a  judgment 
which  affirmed  a  Judgment  of  the  Civil  IHa* 
trlct  Court  for  the  Parish  of  Orleans,  In 
that  atate,  imposing  an  inheritance  ta& 
Affirmed. 
See  same  caae  below,  IIS  Ia.  S7T,  39  Soi 

n. 

The  fact*  are  stated  tn  the  opinion. 
Meaars.  Chatlea  Bosen  and  OnataTe  Lemit 
for  plaintiffs  In  error. 
Mr.  F.  C.  Zachaile  to 


The  case  involves  the  validity,  under  the 
Constitution  of  the  United  States,  of  a  bur- 
den impoaad  under  the  Inheritance  tax  law 
of  the  state  of  Loulalana,  passed  June  28^ 
IDM. 

Uathlas  Levy,  a  realdent  of  Kev  Orleans, 
died  In  that  dty  May  26, 1904.  He  was  un- 
married and  left  no  aacendanta,  and  wa% 
therefore,  without  forced  bdrs.  He  left  a 
last  will  and  testament  of  the  date  of 
December  2),  1903,  tn  which  be  named  axes- 
atOTS  and  made  sundry  particular  bequests 
to  charitable  instltutlona.  He  bequeathed  h 
the  balance  of  his  estate,  In  equal  ahares,  to  ] 
hia  two  nieeea,  Camille  Cahen  and*  Julie* 
Kahn,  constituting  them  thereby  hla  onl' 
versa!  l^atees  and  Instituted  hdrs. 

The  will  was  duly  probated  in  the  tSytt 
district  court  for  the  parish  of  Orleans,  Haj 
SO,  1904.  An  Inventory  of  his  estate  was 
taken  June  9, 1904,  and  a  supplementary  In- 
ventory August  3,  1904.  The  Inventories 
showed  the  total  apprised  value  of  the  es- 
Ute  to  be  904,876.00.  Of  tUs  amount,  after 
deducting  the  debts  and  charges  of  the  es- 
tate and  particular  legacies,  there  was  left, 
as  the  portion  going  to  tbe  universal  I^a- 
tees,  C42,92T.94. 

The  final  accounting  and  tableau  of  dis- 
tribution was  filed  August  3,  1904,  and  ap- 
proved and  homologated  by  Judgment  Au- 
gust IS,  and  the  funds  ordered  to  be  dis- 
tributed. 

October  10  a  motion  waa  made  for  a  nila 
on  the  executor*  to  show  eauaa  why  they 
iJwuld  not  pay  orar  the  legades  a*  oiderad> 
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In  answer  to  wUch  tha  ezecutora  replied 
tttat  tlie;  were  willing  to  do  lo,  but  that  It 
vaa  umounced  to  them  bj  the  president  of 
the  Bchocl  board  of  the  pariah  that  he  in- 
tended to  claim  In  beh&lf  of  Hid  boftrd  • 
t&x  under  the  inhcTitauea  tax  Uw  of  the 
state  on  the  funds  In  their  hsnda  "and  the 
■hares  conung  to  said  movers."  The  exec- 
store  also  alleged  the  nnconstitutlonelitj  of 
the  tax  and  prated  that  the  school  board 
of  the  parish,  through  its  president,  Andrew 
H.  Wilson,  be  made  a  party  to  the  proceed- 
togs.  Wilson  appealed  and  averred  that  the 
taxes  were  due  the  state,  and  not  to  the 
■ehool  board,  and  were  collectible  bj  the 
■tate  tax  collector,  and  "that  this  suit  and 
the  matters  at  issue  herein  should  be  liti- 
gated oontradlctorllj  with  the  state  tax 
oollector  for  the  district  in  which  the  de- 
eeosed  resided  when  he  departed  this  Ufs," 
The  tax  collector  appeared.  The  agents 
and  attomeya  in  fact  of  the  legatees  an- 
■wered  the  demand  of  the  school  board  to  be 
paid  the  tax  that  «10,000  of  the  estate  was 
in  United  States  bonds,  and  not  subject  to 
taxation  by  the  stata^  and  arerred  that  on 
Bluheritanee  tax  was  not  due  "to  said  board 
2  for  the  reason  that  said  act  has  no  ^pliea- 
■  tlon  to  the  property  ■under  this  succession 
m  the  legadea  due  to  said  morers  in  the 
■oUon  aforesaid;  that  to  gire  it  each  appU- 
Mtion  ironld  be  to  make  s^d  act  retroaa- 
ttve  and  dereat  ths  vested  rights  of  ths 
■aid  morere  in  said  rule,  which  wonld  be  In 
TlolatloD  of  the  Conatitntlon  of  this  state, 
and  eapedsllj  article  16S  thereof,  and  in 
violation  of  the  Gonstltntion  of  the  United 
States  of  America,  and  especially  |  9  of 
article  1,  and  the  Bth  and  14th  Amendmente 
thereof,  and  In  violation  of  the  laws  of  the 
state  and  of  the  land;  that  it  would  be  a 
deprivation  ol  pnperty  without  due  proci 
•f  law  and  a  denial  ef  the  equal  protect! 
«f  the  laws.  In  violation  of  the  Sth  and  14th 
Amendmenta  of  the  Constitution  of  the 
United  Stat«B  of  America.' 

Judgment  was  rendered  in  favor  of  the 
tax  collector,  eondemning  the  executors  to 
pay  the  tax,  leas  the  amount  of  ~  ~ 
Statee  bonds,  and  less  the  charitable  and 
TellgSouB  beqneste.  The  Judgment  was  af- 
flrmed  by  the  supreme  court  of  the  state. 

^e  law  Impoeea  a  tax  of  S  per  cent  "on 
direct  inheritances  and  donations  to  ascend- 
ants or  descendants,"  and  10  per  cent  upon 
donations  or  Inheritances  to  collaterals  or 
strangers.  It  Is  provided  that  the  tax  Is 
"to  be  collected  on  all  eucceesions  not  final- 
ly closed  and  administered  upon,  and  all 
■uecearfona  hereafter  opened."t 


ma 

It  will  be  observed  that  when  Levy  died.* 
M^  2S,  IB04,  and  when  the  will  was  probat- 
ed, May  30,  1004^  there  wsa  no  inheritanei 
tax  in  Louisiana.  The  act  In  oontroversr 
was  passed  June  28,  1904. 

ipport  of  the  attack  made  upon  the 
law,  it  Is  contended  that  an  inheritance 
tax  is  not  a  tax  on  property,  but  on  the 
right  or  privil^e  of  inheriting,  end  that 
the  right  in  the  case  at  bar  hod  been  excT' 
elsed  at  the  moment  of  the  testator's  death 
under  the  then-existing  law,  and  "to  pass 
a  law  exacting  such  a  tax  and  maVe  it  re- 
troactive so  as  to  devest  a  right  previously 
acquired  under  then-exlstlug  laws  is  a  dep- 
rivation of  property  already  acquired,  with- 
out due  process  of  law,  prohibited  bjr  the 
14th  Amendment  of  the  Constitution  of  tlw 
United  States.- 

To  sustain  their  i«vpositlonB  the  plain- ^ 
tiffs  in  error  cite  certain  articles  of  thejg 
Louisiana  Civil  Coda,}  And  It  !■  Biged*M> 
indubitable  that,  under  the  law  of  Loulsi- 
ana>  a  succession  is  acquired  by  the  legal 
heir  Immediately  after  the  death  of  the  de- 
ceased, and,  by  the  express  terms  of  the 
Ood<^  ttils  nde  applies  to  testamentaiy 
h^rs,  to  instituted  heirs,  and  universal  lega- 
tees. In  other  words,  that  the  acquisition 
of  the  sneeeeslon  Ixj  plaintiffs  in  error  w«a 
at  the  very  moment  of  Levy's  death,  and, 
therefore,  neoessarUy  before  the  act  In^ 
posing  inheritance  taxes  was  psssed.  Ta 
sustain  theb  view  plointlffi  in  error  dte  a 


tSection  1.  Be  it  enacted  by  the  general 
aasembly  of  the  state  of  Louisiana,  That 
there  is  now,  and  shall  hereaftat  be,  levied, 


solely  for  the  support  of  the  public  schools, 
a  tax  upon  all  inheritances,  Iwades,  and  do- 
nations: provided,  no  direct  inheritance  or 
donation  to  an  ascendant  or  descendant,  he- 
low  910,000  in  amount  or  value,  shall  bo  so 
taxed ;  a  spedal  tnheritauee  tax  of  >  per  seat 
on  direct  Inheritances  or  dmatloas  to  u- 
eendants  or  descendants,  and  10  pw  eent  for 
collateral  Inheritances  and  donatlone  to  eol- 
laterale  or  strangMi;  provided,  bequests  to 
educational,  reli^us,  or  charitable  Institu- 
tions shsll  be  exempt  from  this  tax;  and 
provided,  further,  that  this  tax  shall  not  bo 
enforced  when  the  property  donated  or  in- 
herited shall  have  borne  Its  Just  proportion 
of  tsxes  prior  to  the  time  of  such  donatlm 
or  inheritance;  thie  tax  to  be  collected  on 
all  successions  not  finally  closed  and  admin- 
istered upon,  and  all  successions  hereafter 
opened. 

^Article  940.  A  sueeessjon  Is  acquired  hj 
the  legal  heir,  who  is  called  by  law  to  the' 
inheritance,  Immediately  after  the  death  of 
the  deceased  person  to  whom  he  saeceeda. 

This  rale  applies  also  to  testamentary 
heirs,  to  instituted  heirs,  end  universal  leg-' 
atees,  but  not  to  particular  l^atees. 

Article  941.  The  right  mentioned  In  the 
preceding  article  Is  acquired  by  the  heir,  by 


the  c 


D  any  step  to  pvt  himself  fai  poassa 


lyCOOglC 


in 


S7  SU^EMB  OODBT  SEPOETXR. 


OoT.  Tebi^ 


noinbttr  of  eases  dedded  prior  to  tha  de- 
dtion  of  the  cue  at  bu,  and  the  cue  of 
Tnhuii  UniTeraitj  t.  Board  of  AueSBors, 
115  La.  1026,  40  So.  US,  decided  ilnoa  the 
decisinn  in  the  eaie  at  bar.  Having  estab- 
Bihed,  as  it  la  oontendcd,  that  tj  operation 
of  law  the  property  la  tranimitted  Imme- 
diately from  the  teatator  to  the  hein,  It  ia 
alao  contended  that  from  the  yaj  defini- 
tion of  an  inheritance  tax  none  could  be  im- 
poaed  on  plaintiffa  In  error  aa  legatee*  of 
Lavy. 

For  deflnltlona  of  an  fnheritanoe  tax 
plaintiffa  in  error  adduce  United  Statea  t. 
Perklna,  103  U.  S.  025,  41  L.  ed.  287,  10 
Sup.  Ct  Rap.  1073;  Uagons  t,  niinofa 
Tniat  ft  SaT.  Bank,  170  U.  B.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  R^.  1104;  Knowlton  t. 
Uoore,  178  U.  S.  41,  44  L.  ed.  960,  20  Sup. 
Ot  Rep.  747.  The  tax  was  defined  in  the 
PeiUns  Case  to  be  "not  a  tax  upon  the 
property  Itaelf,  but  upon  Its  transmission  by 
will  or  desoant;"  sad  in  the  Magoun  Case, 
"not  one  on  property,  bat  one  on  the  sue- 
ewaion."  In  Knowlton  t.  Hoore  it  was 
•aid  that  sn<A  taxes  "rest  in  their  easenee 
Kpon  the  principle  that  death  Is  the  generat- 
ing aonrce  from  which  the  particular  taxing 
power  takes  its  being,  and  that  It  Is  the 
power  to  transmit,  or  the  transmlaslon  from 
the  dead  to  the  living,  on  which  auch  taxea 
mn  more  Immediately  rested."  But  Oteae 
definitions  were  Intnided  only  to  distin- 
guish the  tax  from  one  on  property,  and  it 
^waa  not  Intended  to  be  decided  that  the 
S  t«x  must  attach  at  the  Instant  of  the 
*  death  of  a  testator  or'Intestata.  In  other 
words,  we  defined  the  nature  of  the  tax; 
we  6id  not  prescribe  the  time  of  its  imposi- 
tion. To  have  dona  the  latter  would  haTO 
bean  to  preeerlbe  a  rala  of  succession  of  es- 
tates, and  usurp  a  power  we  did  not  and  do 
not  poosesa.  There  Is  nothing,  therefore, 
h  thiMa  esses  which  restrains  the  power  of 
the  state  as  to  the  time  of  the  imposition  of 
tho  tax.    It  may  salect  the  moment  of  death, 

sIoB,  or  bat  expressed  aay  will  to  accept 
H. 

Thui,  children.  Idiots,  those  who  are  Ig- 
norant of  the  death  of  the  deoeased,  are  not 
the  leas  considered  as  being  seised  of  the 
•ncoeaalon,  though  tliey  may  be  merely 
seised  of  light,  and  not  In  fact. 

Article  042.  The  heir  being  considered 
seised  of  the  succession  from  the  moment 
of  its  being  opened,  the  right  of  possession 
which   the  deceased  had   continues  In  the 

Girson  of  the  heir  as  if  there  had  been  no 
terruptlon,    and   Independent  of   the   fact 
of  poReesaion. 

Article  M4.  The  heir  being  eonsldsred  as 
tiavlng  succeeded  to  the  deceaaed  from  the 
bistont  of  hia  death,  the  first  efllect  of  this 
riirht  Is  that  the  heir  transmits  the  sneces- 
don  to  his  own  heirs,  with  the  right  of  ao- 


or  it  may  exerdss  Its  power  during  any  of 
the  time  it  holds  the  property  from  the  lega- 
tee. *^t  Is  not,"  we  said  in  the  Ferkius 
Case,  "until  it  baa  yielded  ita  contribution 
to  the  state  that  it  becomea  the  property 
of  the  legatee."  See  also  Carpenter  T. 
Fennaylvania,  17  How.  460,  15  L.  ed.  127. 

We  muat  turn  back,  therefore,  to  the  law 
of  Louisiana  for  the  solution  of  the  ques- 
tions presented  In  the  case  at  bar.  But  wa 
are  not  required  to  reconcile  the  Louialaas 
decisions.  We  accept  that  In  the  caae  at 
bar  as  a  eorreet  interpretation  of  the  Code 
of  the  state.  Nor  may  we  regard  Tnlana 
University  v.  Board  of  AaaeSHora  as  Irrecon- 
cilable with  It.  That  case  was  brought  to 
enjoin  the  collection  of  state  and  city  taxes 
which  had  been  assessed  against  the  aue- 
ceaslon  of  A.  0.  Hutchinson.  The  plaintiff 
university  was  the  unirersal  l^atea  of 
Hntchlnaon,  and  Its  property  was  exempt 
from  taxation  under  the  Constitution  of  the 
atata.  It  Is  true  the  court  said  that  the 
Code  of  the  state  leaves  no  room  what- 
ever for  doubt  or  snrmlaea  as  to  the  fact 
of  the  property  of  a  deceased  person  being 
transmitted  directly  and  Immediately  to  the 
legal  heir,  or,  in  the  absence  of  forced  heirs, 
to  the  uuiversal  I^atee,  without  any  inter- 
mediate stage,  when  it  would  be  vested  In 
the  successive  representative  or  In  the  legal 
abstract  called  'auecesslon.' " 

But  the  decision  In  the  ease  at  bar  was 
not  overruled,  but  distinguished  as  followst 
"The  case  of  Levy's  Succession,  115  La.  371, 
39  So.  37,  waa  decided  from  considerations 
peculiar  to  an  inheritance  tax,  and  which 
can  have  no  application  In  the  Instant  case. 
This   inheritance   tax   was  held  to   be   dua^ 
notwithstanding  that,  under  the  proviBionajg 
of  the  Code,  the  ownership  of  the'property* 
passed  to  the  heir*.     The  f^^Itt",  L«  mort 
taitit  l«    vif,    was    expressly    reoognixed." 
Both   decisions,  therefore,  must  be  consid- 
ered as  correct  Interpretations  of  the  Coda 
of  the  state.    It  la  not  our  province  to  pro- 

ceptlng  or  renoundng,  although  he  hlmsdf 
have  not  accepted  It,  even  in  case  he  was 
isnorant  Uat  tlie  ancceamon  was  opened  ia 
his  favor. 

Article  MS.  The  second  efTect  of  this  right 
Is  to  anthoriie  the  heir  to  institute  all  the 
actions,  even  possessory  ones,  which  the  de- 
ceased had  a  right  to  institute,  and  to  pros- 
ecute thoae  already  commenced.  For  the 
hdr.  In  everything,  repraaents  tha  deceaaed, 
and  Is  of  fuU  right  In  his  place,  as  well  for 
his  right*  as  his  obligations. 

Artlds  leoe.  When,  at  the  decease  of  tha 
testator,  there  are  no  heirs  to  whom  a  pro- 

fiortlon  of  bis  property  Is  reserved  by  law, 
he  universal  Icijatee,  by  the  death  of  tha 
testator,  is  seised  of  right  of  tha  effects  ol 
the  Bucceaslon  without  being  bound  to  de- 
mand the  delivery  therer4. 
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noniMM  one  more  dedeira  than  tha  other,  or 
to  pronoonea  a  contradictioa  b«tween  tb«m, 
which  tha  court  which  deliTand  both  of 
tbam  baa  deckred  doaa  not  axiat.  Wa  mnat 
aasmne  tbiit  the  TiiUne  CaM  approred  tha 
Tiww  azpreased  in  the  eua  at  bar  of  tbe 
ri^ta  of  legateea,  aa  follows;  "Further- 
more, we  have  aaid,  the  legateea  aoqulred 
no  Teated  right  to  tha  property  bequeathed 
which  eonld  enable  them  to  ■ncceasfull;  de- 
fend their  Inberitanoe  againat  the  demand  of 
tha  atate  for  the  InlMrltaiioe  tax.  It  waa 
property  within  the  Umita  of  the  atate, 
whlcb  Uw  state  cooU  tax,  tor  pnrpoeea  men- 
ttMwdi  imtO  H  had  paaaed  out  of  the  aoo- 
OMiion  of  the  testator." 

Plalntiffa  In  error  alw>  contended  that  the 
•tatate  dmied  them  the  equal  protection 
of  the  laws.  Tbla  eontention  I*  bued  on  the 
foDowtng  provision  of  the  atatnte:  "Thla 
tax  to  be  collected  on  aU  aneceaajona  not 
Anally  doaed  and  admlniatered  upon,  and 
im  all  ancceealona  hereafter  opened." 

Snoeeialone  which  have  been  closed.  It  ia 
■aid,  are  exempt  from  the  tax,  and  a  dla- 
orimlnatlon  fe  made  between  hein  whoM 

iraa-u. 


right*  bare  become  fixed  and  nated  on  tha 
■ame  day.  Counsel  ssy:  "The  cloeing  of 
the  Bucceeslon  cannot  affect  the  qneatlon  aa 
to  when  the  right  of  the  heirs  vested;  and 
cannot  be  a  csuae  for  differentistton  among 
the  heirs;  and  lush  a  claseifleation  Is  pure- 
ly arbitrary.  Besides,  such  a  clasaiScatioo 
Testa  on  the  theory  that  the  tax  Is  one  on 
property,  when  in  fact  It  is  one  on  the  right 
of  Inheritance."  Bat,  sa  we  onderetand,  the 
snprsme  court  made  the  validity  of  the  tax 
depend  Upon  tbe  very  fact  which  eonnsel 
attack  aa  an  Improper  basis  of  elasslUcation. 
The  court  decided  that  the  property  b» 
qaeathed  was  property  the  atate  could  tax, 
"antn  It  had  passed  out  ol  the  saooeesIoD  of 
the  testator."  It  was  cwtaJnly  not  Im- 
proper classiflcation  to  make  the  tax  dependg 
upon  a  fact  without  which  it  would  haveS 
been  invalid.  la'other  words,  tlmse  who* 
are  aubject  to  be  taxed  cannot  eomplain  that 
they  are  denied  the  eqnal  protection  of  tha 
laws  because  thoee  who  eaaiiot  legally  b* 
taxed  are  not  taxed. 
Judgmait  afltrmei 
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BUSH  et  «L,  TnutMik  «ta 
Buikniptcy— preforencM— usigned 


by  tbo  bankruptcy  act  of  July  1,  1898  (30 
St«t.  at  L.  seS,  chap.  641,  U.  B.  Comp.  StaL 
1901,  p.  S447],  5  04,  when  earned  within 
ttaet  aontbi  before  tEie  connDencement  of 
the  bankruptcy  proceedings,  extends  to 
olaims  which  had  been  aaft^ed  before  the 
bankruptcy  proceedings  were  b^un. 


[No.  41«.] 


ON  A  CERTIFICATE  from    tbe    United 
State*  Circuit  Comt  of  Appekla  for  the 
Sxth  Circuit  presenting  the  qoeatlon  wheth- 
er assigned  claims  for  wagea  are  entitled  to 
priority  of  payment  under  the  bankrupt  act. 
Answered  in  the  affirmative. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Oiarlea  P.  Benjamin  and  Ruther- 
ford LapBley  for  Bhropthlre,  WoodltS,  ft  Co. 
Messrs.  GeoiEe  D.  Lancaster,  John  P.  Till- 
man,  J.  H.  Be*1.  and  WUliama  ft  lAneaster 
^  for  Bash  et  a1. 

•  *Mr.  Justice  Moody  delivered  tbe  opinion 
•f  the  court; 

The  appellees  are  trustees  of  the  bank' 
mpt  estate  of  the  Southern  Oar  ft  Foundry 
Company.  The  appellants,  before  the  oom- 
xiencement  of  the  proeeedlngs  In  bankrupt- 
cy, acquired  by  purchase  and  assignment  a 
large  number  of  claims  for  wages  of  work- 
men and  servants,  none  exceeding  $300  in 
amount,  and  aU  earned  within  three  months 
before  the  date  of  the  commencement  of  the 
proceedings  in  bankruptcy.  The  district 
court  for  tbe  eastern  district  of  Tennessee 
rendered  a  judgment  disallowing  priority  to 
these  claims,  because,  when  filed,  they  were 
mot  "due  to  workmen,  clerks,  or  serrants." 

On  appeal  to  the  circuit  eonrt  of  appeals 
for  the  sixth  circuit  that  court  duly  oerU- 
fled  here  for  instructions  tha  followliig  ques- 
tion: 

"Is  an  assignee  of  a  claim  for  wages 
earned  within  three  months  befors  the  com- 
mencement of  proceedings  in  bankruptcy 
against  the  bankrupt  debtor  entitled  to  pri- 
ority of  payment,  imder  g  04  (4)  of  the 
bankrupt  act  [30  Stat,  at  L.  fidS,  chap.  541, 
U.  B.  Comp.  SUt.  I90I,  p.  S44T],  when  the 
•adgnment  occurred  prior  to  the  oommence- 

Snent  of  auch  bankruptcy  proceedings  t* 
^     Tha  quertlon    certilled    has    narer  basn 

•  paaaad  upon  bj  an^abaaU  oouit  of  ^paal^ 
■ad  in  the  district  oooita  tha  dMiafa»a  ufom 


It  are  conflicting.  Be  Weatlund,  99  Fed.  399; 
Re  St.  Louis  loa  Mfg.  ft  Storage  Co.  147  Fed. 
7S2;  He  North  Carolina  Car  Oo.  [sembts], 
127  Fed.  178,  where  the  right  of  the  H- 
signee  to  priority  waa  denied;  He  BrovB, 
4  Ben.  142,  Fed.  Oaa.  No.  1,974  [act  of 
lSe7,  14  Stat,  at  L.  S17,  chap.  1701;  Ra 
Harmon,  128  Fed.  170^  whore,  on  beta 
slightly  but  not  essentially  different,  tha 
right   of  the   assignee  to  priority   was  af- 

The  bankruptcy  law  (act  July  1,  1S08, 
30  Stat,  at  L.  pp.  S44,  COS,  chap.  041,  U.  & 
Comp.  BUt  IMl,  p.  3447),  is  S  1,  deflnea 
"debt"  as  including  "any  debt,  demand,  or 
claim,  provable  In  bankroptcy."  Section  04, 
under  which  priority  is  claimed  in  this  case, 
is,  in  the  parts  material  to  the  determina- 
tion of  the  question,  aa  follows: 

"Sec  64.  Debts  which  have  priority. — 
.  .  .  b.  The  debts  to  have  priority,  ex- 
cept as  herein  provided,  and  to  be  paid  In 
full,  out  of  bankrupt  estates  and  the  or- 
der of  payment,  shall  be  ...  (4)  wagw 
due  to  workmen,  clerks,  or  servants  whidi 
havs  been  earned  within  three  months  be- 
fore the  date  of  the  commencement  of  pro- 
ceedings, not  to  exceed  three  hundred  dol- 
lars to  each  claimant;     .     .    ." 

The  precise  inquiry  la  whether  the  right 
of  prior  payment  thus  conferred  is  attached 
to  the  person  or  to  the  claim  of  the  wage- 
earner;  if  to  the  person.  It  is  available 
only  to  him;  if  to  the  claim.  It  passes  wHk 
the  transfer  to  the  assignee.  In  support  of 
the  proposition  that  the  right  Is  personal 
to  the  wage-earner,  and  enforceable  only 
by  him,  it  is  argaed  that  It  la  not  wag« 
earned  within  the  prescribed  time  whldi 
are  given  priority,  but  wagaa  "due  to  work- 
men, clerks,  or  servants;"  that  when  tha 
claim  la  assigned  to  another  it  ia  no  loDgar 
"due  to  workmen,  clerks,  or  servants,"  but 
to  the  assignee;  and  therefore,  when  pre- 
sented by  him,  lacks  one  of  tbe  charaoterit- 
tlcs  which  the  law  makes  essential  to  pri- 
ority. In  this  argoment  It  I»  aaaomed  that 
the  wages  must  be  "due"  to  the  earner  at 
the  time  of  the  preaentmmt  of  the  claim 
for  proof,  or,  at  least,  at  ths  time  of  the 
commencement  of  the  proceedings  in  faank- 
iptcy.     Without  that  aisumption  the  ar- 


this  assumption.  It  nowhere  expressly  or 
by  fair  Implication  tays  that  the  wages 
moat  be  due  to  the  eamar  at  tha  time  of  the 
presentment  of  the  elalm,  or  of  the  be- 
ginning of  the  proceedings,  and  we  And  no 
warrant  for  supplying  such  a  restriction. 
Regfrding,  then,  the  plain  words  of  the 
■tatnta,  and  no  mora,  thsy  seam  to  bo  msn- 
'     dsaeriptiTa  of  tha  nature  of  tha  daU  to 
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which  priority  la  giren.  When  dim  luw  !□• 
mired  a  debt  for  wages  due  to  workmen, 
derka,  or  aerrajits,  that  debt,  within  the 
Umita  of  time  and  amount  preioribed  bj 
the  act,  Ii  entitled  to  priority  of  payment. 
The  prioritj  la  attached  to  the  debt,  and 
not  to  the  penon  of  the  creditor;  to  the 
claim,  and  not  to  the  claimant.  Ilie  act 
does  not  enumerate  daaaea  of  crediton  and 
confer  upon  them  the  priTilege  of  priority 
In  payment,  but,  on  the  other  hand,  enu- 
meratea  claasea  of  debta  aa  "the  debta  to 
hare  priority." 

In  thia  ease  the  Southern  Car  &  Fonndry 
Company  had  ineurred  certain  debta  tor 
vagea  due  to  workmen,  clerka,  or  lerrantB, 
which  were  earned  within  three  montlu  be- 
fore the  date  of  the  oommeneement  of  pro- 
e«edinga  in  banlEraptey.  These  debta  were 
exactly  within  the  deacription  of  those  to 
which  the  bankruptcy  act  glrea  priority  of 
payment,  and  they  did  not  ceaae  to  he  with- 
in that  description  by  their  aaaignment  to 
another.  The  character  of  the  debts  waa 
fixed  when  they  were  incurred,  and  could 
not  be  changed  by  an  aaaignment.  They 
were  preciaely  of  one  of  the  claaaes  of  debts 
which  the  atatnte  aaya  ara  "debta  to  hare 
priority." 

The  qnesUon  certified  is  antwered  In  the 
affirmatire,  and  It  to  80  ordered. 


National     banka— atockholder'a    UabiUty— 
who  are  atockholdeiB. 

The  pledgee  of  national  bank  stock 
■a  collateral  aecurity  for  a  note,  with  power 
•f  public  or  private  sale  for  the  liquidation 
«f  the  pledge,  becomes  the  beneficial  owner 
of  auch  stc^,  and,  aa  snch,  subject  to  the 
liability  of  a  stockholder  under  U.  B.  Rev. 
But.  i  SlSl,  U.  e.  Comp.  BtaL  1901,  p.  S4S6. 
where,  after  the  death  of  the  pledgeor,  it 
canaeH  the  atoek  to  be  registered  In  the 
name  of  an  employee  with  no  beneficial 
Interest,  end  afterwards  Indorses  upon  the 
note  the  anppoeed  value  of  the  stock  as  of 
the  date  of  the  credit,  and  presents  the 
Bote,   as  reduced  bv  the   amount   of  snch 


who  allows  tl 


Argued  November 


TH  EttSOR  to  the  Unltad  Staiaa  CSrenlt 
Oomt  of  Appeal!  for  the  ffixth  Qreuft 
to   rarriew   *   Judgment   which   raveraed    a 
a  la  peb^saaOMt.  DK- 


Judgment  of  the  <Sraait  Oonrt  for  tha 
Southern  Natrlct  of  Ohio  In  favor  of  de- 
fendant in  an  action  to  anfoiee  the  statn* 
tory  liability  of  a  ahareholder  In  a  nation- 
al bank,  with  a  direction  to  antar  judgment 
for  plaintiff.     Affirmed. 

Bee  same  eaae  below,  09  0.  d  A.  BOO,  IIT 
Fed.  461.  ^ 

8 

•statement   by   Ur.   Justice   Dsy:  • 

Thia  caae  waa  begun  In  the  United  Statea 
circoit  court  by  John  Hulitt  aa  receiver  of 
the  FIrat  National  Bank  of  Hillaboro,  Ohio, 
agalnit  the  Ohio  Valley  National  Bank,  to 
recover  the  amount  of  an  aaseaament  upon 
certain  aharea  of  the  stock  of  the  Hillaboro 
Bank,  which  had  become  Insolvent,  which 
aaseasment  waa  directed  by  the  Comptroller 
of  the  Currency  In  accorduce  with  the  pro- 
vldons  of  the  national  bank  act.  Hie  caaa 
waa  tried  upon  an  agreed  statement  of 
facta,  from  which  it  appeara  that  on  Uard 
18,  1883,  one  Overton  6.  Price,  for  a  loan 
of  $10,000,  gave  hia  promlasory  note  of  that 
date  to  the  Ohio  Valley  Bank,  due  ninety 
day*  aftw  date,  payable  to  his  own  ordw 
and  indoraad  by  him,  and  deposited  aa  col- 
lateral aecurity  for  the  note,  among  other 
securitiea,  fifty  sharea  of  stock  of  the  aaid 
First  National  Bank  of  Eillaboro,  Ohio. 
The  note  had  a  power  of  sale  attached  to 
U,  dgned  fay  Price,  and  authorizing  tha 
holder  to  sell  or  oolleet  any  portion  of  tha 
collateral,  at  public  or  private  aale,  on  the 
nonperformance  of  the  promlae,  and  at  any 
time  thereafter,  without  advertising  or 
otherwise  giving  Price  notice,  and  provid- 
ing that,  in  case  of  public  sale,  the  holder 
might  purchaae  without  liability  ta  ac- 
count for  mora  than  the  net  proceeds  of 

On  December  tS,  1893,  Price  died,  leaving 
the  note  due  aod  unpaid,  and  no  paymenta 
have  been  made  thereon  except  aa  herein- 
after atated. 

On  June  IS,  1894,  the  bank  made  a  trana- 
fer  of  the  pledged  atock  of  the  First  Nation- 
al Bank  of  Hillaboro,  and  also  of  cert^n 
other  atock  in  the  Dominion  National  Bank^ 
of  Bristol,  Virginia,  to  one  Henry  Otjen,  anc 
employee  of  the  bank,  and* pecuniarily  ir-* 
responsible.  The  shares  were  transferred 
on  the  booka  of  the  banki  and  new  oertlft- 
cates  laaued  in  the  name  of  OtJen  and  de- 
livered to  him  on  July  T,  1894.  Otjen  In- 
doraed  the  certificates  In  blank.  No  mmter 
paaaed  In  eonalderation  of  the  tranafer,  and 
none  waa  sopected,  nor  waa  any  credit  gi^ 
en  or  indoraed  on  the  note  by  reason  thei» 
of. 

The  transfer  was  made  upon  the  nndw 
standing  and  agreement  between  Otjvi  aa4 
the  hank  that  Utjen  ahordd  boU  the  atMk 
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aa  veeurit;  for  the  Indebtednen  of  the  es- 
tat«  of  Prie*  upon  the  nota,  he  to  npplj  kdj 
Mnonnts  which  he  might  raftllie  from  stJd 
stock  •«  eredita  upon  the  note.  In  pnnn- 
UNe  of  thii  agreement  Otjen  inbseqiientlj 
p«Id  the  bank  auma  received  from  the  Do- 
minion National  Bank  on  account  of  divi- 
dend! received  until  the  lale  of  tliat  atoek, 
when  the  proceeds  of  sale  were  likswiie  ap- 
plied by  him  npcm  the  note. 

On  February  19,  1896,  the  bank  prepared 
proof  of  claim  against  the  estate  of  Price, 
and,  at  that  time,  balieTing  the  atocka 
transferred  to  Otjen  to  afford  a  reaoonahle 
security  for  the  note  to  the  emonnt  of 
(4,4S4,  indorsed  a  credit  for  that  Bum  apon 
the  note,  as  fallows:  "Forty-four  hundred 
and  eighty-four  (»4,484.00}  dolla.  paid  on 
ac.  of  within  note  June  18,  *M,  being  pro- 
ceeds of  sale  of  30  shra.  atock  Dominion 
National  Rank  and  20  aharea  of  atock  Ist 
National  Bank  of  Hillaboro,  0."  The  bank 
lUed  ita  pronf  of  claim  for  the  balance  of 
the  indebtedness  upon  the  nota;  that  no 
consideration  waa  paid  for  aaid  credit,  and 
the  same  was  not  entered  on  the  bank's 
books ;  that  all  dividends  arising  Dpon  the 
distribution  of  the  estate  of  Price  were  ap- 
plEed  upon  the  note. 

The  Hillsboro  bank  oontinued  to  do  bad- 
ness until  July  10,  ISM.  From  the  date  of 
transfer  at  all  times  the  stock  appeared 
on  the  books  of  the  Hillaboro  bank  in  the 
name  of  Otjen,  there  being  nothing  on  tbe 
books  to  connect  the  Ohio  Valley  National 
Bank  with  the  stock,  or  to  indicate  that  It 
had  any  interest  therein;  that  the  defend- 
ant hank  at  no  time  performed  any  act  of 
^ownership,  or  exerciaed  or  attempted  to 
£  exercise  any  of  the  right*  of  a  stockholder 

•  in  aaid  bank,  or  oCthe  Dominion  National 
Bank,  unlesa  the  acts  stated  were.  In  le- 
gal intendment,  of  that  character.  The 
Ohio  Valley  National  Bank  procured  the 
shares  to  be  transferred  to  Otjen  because  It 
waa  unwilling  to  assume  the  risk  of  the 
statutory  liability  of  a  stockholder  In  re- 
spect thereto.  The  circuit  court  of  appeals 
held  the  bank  liable  at  a  atockholder  (G9 
0.  C.  A.  «00,  137  Fed.  401),  and  directed 
Judgment  accordingly. 

Messrs.  Robert  lUinsey  and  J.  J.  Mulr 
for  plaintiff  in  error. 
Messrs.    Henry    M.    Hugglnt   and   R.   T. 

•  Hough  for  defendant  in  error. 

•  *  Hr.  Jnetice  Day,  after  making  the  fore- 
going  statement,  delivered  tbe  opinion  of 
the  court; 

Section  eiei  of  the  Rerlsed  Btatutea  (U. 
B.  Oomp.  Stat.  IMl,  p.  S4U)  prorldea  that 
Qw  ihareboUen  of  «rary  nathaal  '""^"g 


asaodatlmi  shall  be  held  Indivldnally  re- 
sponsible, equally  and  ratably,  not  one  for 
another,  for  all  contracts,  debta,  and  m- 
gagementa  of  inch  aaaodation,  to  the  ex- 
tent of  the  amount  of  their  atook  therein, 
at  tbe  par  value  thereof,  in  addition  to  the 
amount  Inveatcd  in  such  shares.  Thia  aeo- 
tlon  undertake!  to  hold  all  shareboldera  re- 
sponsible, and  questions  have  arisen  under 
varying  drcumatancea  aa  to  what  eonatl- 
tutea  such  shareholder. 

In  Anderson  v.  Philadelphia  Warehouse 
Co.  Ill  U.  S.  479,  28  L.  ed.  478,  4  Sup.  CL 
Rep.  6Zfi,  It  waa  held  that  the  men  pledgor 
who  had  never  acted  aa  a  ahareholda, 
would  not  be  liable  aa  such,  notwithstand- 
ing the  stock  waa  transferred  on  the  book* 
of  the  bujik  and  the  certlQcate  issued  to  an 
Irresponsible  person,  in  that  instance  a  por- 
ter In  the  employment  of  the  company,  and 
this  although  the  transfer  had  been  thai 
mnde  for  the  purpose  of  avoiding  liability 
which  might  be  incurred  by  the  sharehold- 
ers of  the  bank,  in  case  of  Insolvency.  In 
the  course  of  the  opinion,  Mr.  Chief  Justio* 
Waite,  speaking  for  the  court,  recognized 
that  the  real  owner  might  be  held  liable  a< 
a  shareholder,  but  in  that  ease  the  facts 
showed  the  warehouse  company,  sought  to 
be  held  aa  a  shareholder,  was  never  other 
than  a  pledgee,  and  that  notwithstanding 
the  transfer  to  tbe  irresponaible  person,  the 
real  ownership  of  the  stock  rem^ed  In  the 
original  holder. 

In  Pauly  t.  State  Loan  &  T.  Co.  16S  U. 
S.  606,  41  L.  «d.  844,  17  Sup.  Ot.  Rep.  466, 
the  subject  was  considered  at  length,  and 
it  waa  bold  that  one  who  was  described 
in  the  eertiflcate  aa  a  pledgee,  and  who  In 
good  faith  held  the  shares  aa  such,  was  not 
a  shareholder,  subject  to  the  personal  lia- 
bility imposed  by  |  6161.  The  prevlont 
cases  In  this  court  were  reviewed,  and.  In 
summing  Qp  the  rules  relating  to  the  Ha-S 
blltty  of  shareholders  In'natloual  banks,  do-? 
ducible  from  previous  decisiona,  among 
other  thinga  It  was  said:  "^hat  the  real 
owner  of  the  shares  of  the  capital  stock  of 
a  national  banking  association  may,  in 
every  case,  be  treated  as  a  shareholder 
within  the  meaning  of  g  5161."  And 
again:  "The  object  of  the  statute  ia  not 
to  be  defeated  by  the  mere  forms  of 
transactions  between  shareholders  and  their 
creditors.  The  courts  will  look  at  the  re- 
lations of  parties  as  they  actually  are,  or 
aa,  by  reason  of  their  conduct,  they  mnat  be 
assumed  to  be,  for  tbe  protection  of  eredtt- 
ors.  Congress  did  not  say  that  thoae  only 
should  ba  regarded  as  riiarebolders,  liable 
tor  the  eontraeta,  debts,  and  engag 
the  *»«"H"g  asaodatkm,  whoaa  n 
pear  on  the  itoek  list  dlatlnetly  a 
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holders.  A  mUtake  or  error  In  Iceeplng  the 
otRdii  list  of  sbareholdert  would  not  pre- 
rent  creditors  from  holding  liable  all  who 
were,  in  fact,  the  real  owners  of  the  stock, 
and  as  such  had  inTeated  money  In  the 
sharas  of  the  osBociation.  As  already  In- 
dicated, those  may  be  treated  as  sharehold- 
ers within  the  meaning  of  9  SIBI  who  are 
the  real  owners  of  the  stock,  or  who  hold 
themselTes  out,  or  allow  themselves  to  be 
held  out,  as  owners  in  soeh  way  and  un- 
der such  circumstances  as,  upon  principles 
of  fair  dealing,  will  estop  them,  as  against 
creditors,  from  claiming  that  they  were  not. 
In  fact,  owners." 

And  in  Rankin  t.  Fidelity  Ins.  Tmst  ft 
B.  D.  Co.  189  U.  S.  242,  2B2,  47  L.  ed. 
798,  796,  23  Sup.  Ct.  Eep.  653,  the  doctrine 
was  stated  that  a  defendant  who  was  In  fact 
the  owner  of  shares  of  stock  could  not  avoid 
HabUity  by  listing  them  in  the  name  of 
another,  notwithstanding  ft  might  do  so  if 
It  were  the  mere  pledgee  of  tbe  stock; 
and  further,  that  the  ease  then  under  con- 
sideration turned  upon  the  actual  ownership 
«f  tbe  shares,  which  question  was  prc^erly 
left  to  the  jury.  And  to  the  same  effect 
are  wen-considered  cases  in  other  courts, 
Federal  and  state.  It  was  held  that  the 
real  owner  might  be  charged,  although  his 
name  never  appeared  upon  the  books  of  the 
bank.  Davis  ▼.  Stevens,  17  Blatchf.  259, 
Fed.  Gas.  No.  3.SG3,  opinion  by  Mr.  Chief 
3  Justice  Walte;  Houghton  v.  Hubbell,  33 
TC.  G  A.  674,  63  U.  S.  App.  Bl.'ll  Fed.  453; 
Laing  V.  Burley,  101  TU.  S91|  Lesasaier  t. 
Kennedy,  36  La.  Ann.  639. 

Assuming,  then,  the  established  doctrine 
to  be  that  the  mere  pledgee  of  nstional 
bank  stock  cannot  be  held  liable  as  a  ihsre- 
holder  so  long  as  the  shares  are  not  regis- 
tered  In  his  name,  althongh  an  irreaponri- 
ble  pervoB  has  been  selected  as  the  r^s- 
tered  shareholder,  we  deem  it  equally  set- 
tled, both  from  tbe  terms  of  the  statute  at- 
taking  the  liability  and  the  decisions  which 
bare  construed  the  act,  that  the  real  owner 
of  the  sbares  may  be  held  reoponsible,  al- 
though in  fact  the  shares  are  not  registered 
In  his  name.  As  to  snch  owner  the  law 
looks  through  subterfuges  and  apparent 
ownerships  and  fastens  the  liability  npon 
the  shareholder  to  whom  the  shares  really 
btiong. 

Applying  these  prinGiplea  to  tbe  ease  at 
bar,  we  think  there  can  be  no  doubt  of  the 
Habllity  of  the  Ohio  Valley  National  Bank 
In  this  case.  Conceding  that  It  was  exempt 
■0  long  as  tbe  relation  which  it  held  to  tbe 
stock  was  that  of  a  pledgee,  and  that  Otjen 
was  the  registered  stoekholdn',  holding  for 
Iha  b«t»flt  of  tbe  bank  a*  pledgee,  and  not 


parties  after  tbe  death  of  Price,  aad  tba 
credit  of  the  supposed  value  of  th»  stock 
upon  the  note,  and  its  presentation  for  al- 
lowance and  acceptance  by  the  representa- 
tives of  Price's  estate  t  As  the  foregoing 
statement  shows,  the  stock  was  originally 
delivered  to  the  bank,  with  a  power  of  pub- 
lic or  private  sale  for  the  liquidation  of  tbe 
pledge.  After  tbe  death  of  Price  tbe  bank 
caused  the  stock  to  be  registered  In  the 
name  of  Otjen.  After  proof  of  the  elaim 
the  dividends  paid  out  of  tbe  Prica  estate 
were  credited  upon  the  not&  If  the  bank 
had  followed  literally  the  authority  of  the 
power  of  attorney  attached  to  the  note  and 
sold  tbe  stock  at  public  or  private  sale, 
and  itself  become  tbe  purchaser,  we  take 
It  there  could  be  no  question  that  ft  would 
thus  have  become  the  real  owner  of  the 
stock,  and,  within  the  principles  of  the 
cases  heretofore  cited,  the  sliareholder,  lia-^ 
ble  under  the  terms  of  the  statute.  Wev 
think  what  was  In  fact  dons 'necessarily? 
hod  the  same  effect;  the  bank  applied  the 
value  of  tbe  stock  with  the  consent  of  tbe 
pledgeor,  and  thus  vested  the  title  In  the 

It  Is  urged  that  although  the  indorsement 
upon  tbe  note  In  tbe  form  in  which  It  was 
presented  to  Price's  administrator  recited 
credit  as  of  June  18,  1S94,  being  proceeds  of 
a  sale  of  the  stock,  there  never  was  a  sale 
in  fact,  and  that  tbe  bank  is  not  estopped 
by  anything  shown  in  the  case  from  show- 
ing the  true  situation  and  the  actual  trans- 
action between  the  parties. 

Oonceding,  for  this  purpose,  that  Price's 
representative  oould  bare  insisted  upon  a 
strict  performaoee  of  the  power  conferred 
in  the  authority  given  to  the  bank  as  to 
the  disposition  of  the  collateraJ,  yet,  if 
the  representative  of  Price  desired  to  do  so, 
there  was  nothing  to  prevent  him  from 
waiving  a  strict  eompliance  with  the  terms 
named,  and  permitting  the  bank  to  acquire 
title  to  the  stock  by  crediting  its  value  on 
the  note.  This  is  In  fact  what  was  done.  In- 
stead of  selling  the  stock,  the  bank,  in  exe- 
cuting the  authority  conferred,  indorsed 
what  it  deemed  tbe  value  of  the  stock,  as  of 
the  date  of  the  credit,  upon  the  note,  and, 
reduced  by  the  amount  of  this  valuation, 
presented  the  note  to  tbe  administrator  of 
Price,  who  must  have  allowed  the  claim  In 
this  form,  as  it  is  specifically  stated  that 
tbe  subsequent  dividends  upon  the  olsjm 
were  paid  to  the  bank.  By  this  transaction, 
who  became  the  real  owner  of  the  stock? 
Certainly  not  Otjen,  for  it  Is  not  oontended 
that  he  was  other  than  a  mere  holder  of  the 
stock  as  collateral  seenrity  to  the  bank, 
without  any  benefldal  intareat  Price  had 
died,  and  hii  reprsMntative  had  allowed  tiu 
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claim,  ahowlsg  the  uppUcaUoii  of  the  value 

of  th«  Btodk  M  «  credit  npon  tba  note.    If 

Price's   representtitiTe  could   hkva   objected 

to  tbe  form  in  whicli  the  bwik  Uqoidftted 

tbe  pledge,  he  did  not  do  bo,  bnt  ftoeepted 

the  bank's  method  of  dereating  him  of  title 

by  allowing  the  clftin  with  the  ciadit  upon 

it.     The   bank    thns  become  the   beneficlkl 

a  owner  of  the  itock,  and  had  the  Hilleboro 

;;  National  Bank  continued  eolrent  It  eert^n- 

•  I7  conid  not'kave  denied  to  the  Ohio  Val- 

bj  Bank,  after  this  transaction,  the  rights 

and  prWilegea  of  a  stockholder. 

A»  we  have  eeeu,  thie  court.  In  constm- 
]ng  the  banking  act,  has  not  limited  the 
llatilllt;  to  the  registered  stockholders. 
While  the  registered  stockholders  may  be 
held  liable  to  creditors  r^ardleas  of  the 
true  ownership  of  the  stock,  and  the 
pledgee  of  the  stock,  not  appearing  other- 
wise, la  not  liable,  although  the  registered 
•toekholder  may  be  an  irresponsible  person 
of  hli  dtolca,  yet,  where  the  real  ownership 
of  the  stock  Is  in  one,  hie  liability  may  be 
eatsblished,  notwithstanding  the  roistered 
ownership  is  in  the  name  of  a  person,  Iletl- 
tlous  or  otherwise,  who  holds  for  him. 

We  think  the  Circuit  Court  of  Appeals 
did  not  err  in  holding  the  bank.  In  riew 
of  the  facte  shown  In  the  case,  as  the  true 
owner  and  re^Mnsible  shareholder  of  the 
stock  in  question. 
Judgment  affirmed. 


(tM  V.  B.  ITO) 
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Aliens— exclnsIoii—eSecV  of    tuturslisatlon 
of  parent 

An  alien  minor  ehild  who  baa  n . .  . 
4welt  in  the  United  States  is  not,  when 
coming  to  join  a  natnraliced  parent,  exempt 
from  the  proTiaion  of  the  act  of  March  3, 
1903  (32  Btat.  at  L.  1218,  chap.  lOIZ,  U.  B. 
Comp.  Stat.  Supp.  1003,  p.  170,  0.  S.  Oomp. 
Stat.  IJupp.  1906,  p.  ZT4),  |  8,  debarring 
aliens  from  landing  If  they  are  alBicted 
with  a  dangerous  eontagloiu  disease,  on  the 
UieoiT  that  she  was  Invested  with  eitlEen- 
shlp  by  virtue  of  the  daelaraUon  of  U.  S. 
Rev.  Stat,  g  21T2,  U.  B.  Comp.  SUt.  1901,  p. 
1334,  that   minor   children   of   naturalised 


States," 


<^huBetts  to  review  an  order  denying  relief 
by  habeas  corpus  to  an  alien  minor  child 
.  natoraHzed  citisen,  who  ia  debarred 
from  landiag  because  afflicted  with  a  dan- 
gerooB  contagions  disease.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  B.  Bntsles  for  appellant. 

Assistant  Attorney  General  Cooley  for  tip- 

Mr.  Justlee  Day  delivered  the  opinion  of* 
the  court: 

This  Is  an  appeal  from  an  order  of  the 
circuit  aourt  of  the  United  States  for  thef! 
district  of  Ifaaaachusetts,  denying  a'peti-* 
tlon  for  a  writ  of  habeas  corpus  filed  by 
Charles  Zartarlan  in  behalf  of  Mariam  Zar- 
tarian,  his  daughter,  who,  it  was  alleged, 
was  unlawfully  imprisoned,  detained,  and 
restrained  of  her  liberty  at  Boston  by  the 
United  States  Commissioner  of  Immigra- 
tion, which  ImpriHonment  was  alleged  to 
have  been  In  violation  of  the  constitutional 
rights  of  the  said  Mariam  Zartarian,  with- 
out due  process  of  law,  and  contrary  to 
the  provisloue  of  S  ^1^  of  ^^  Be^ised 
Statutes  of  the  United  SUtes  (U.  8.  Comp. 
SUt.  I90I,  p.  1334),  which  section.  It  Is  al- 
leged, made  said  Hariam  a  citizen  of  the 
United  States  by  virtue  of  the  dtlienehip 
of  her  father,  the  petitioner. 

The  United  StatM  District  Attorney  and 
the  attorney  for  the  petitioner  stipulated 
the  following  facts: 

The  petitioner,  Charles  Zartarian,  for- 
insrly  a  subject  of  the  Sultan  of  Turkey, 
became  a  naturalized  citiien  of  the  United 
BUtea  <m  September  12,  ISM,  at  the  cir- 
cuit court  of  Cook  eouuty,  in  the  state  of 
Illinois.  That  his  daughter  Mariam,  oa 
whose  behalf  thU  petition  is  brought.  Is  a 
girl  between  fifteen  and  sixteen  years  of 
age,  and  was  bom  just  prior  to  the  peti- 
tioner leaving  Turkey.  That  in  the  latter 
part  of  the  year  1004  the  Turkish  govem- 
ment,  at  the  request  of  the  United  States 
minister  at  Ooastantinople,  granted  per- 
mission to  the  petitioner's  wife,  minor  son, 
and  his  said  daughter,  Mariam,  to  emigrate 
to  the  United  States,  it  being  stipulated  in 
the  passport  Issued  to  them  that  they  could 
never  return  to  Turkey.  That  on  March  22, 
lOOfi,  the  Eon.  Q.  V.  L.  Meyer,  then  United 
States  Ambassador  at  Bome,  Italy,  issued 
a  United  States  passport  to  your  petitiou- 
er'a  said  wife  and  daughter.  That  said  Mar- 
lam  arrived  at  Boston  from  Naples,  Italy, 
on  April  18,  IBOB,  and  that  on  April  1^ 
190S,  she  was  foand  to  h«re  tradioma,  tuA 
was  debarred  from  landing  by  a  board  of 
spedal  inquiry  i^rfwtsd  by  tba  DalM 
Statw  OommisskBMr  of  him^tlim  Iwtka 
port  of  BostoB." 
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Tbe  petitloner'H  child,  M&rUm  Zutariui, 
was  debarred  from  landing  at  the  port  of 
Boston  under  tbe  proTialons  of  the  act  of 
Uorch  8,  1903.  chap.  1012,  32  Stat,  at  L. 
H  1213,  U.  B.  Comp.  Stat.  Bupp.  IMS,  p.  170, 
•  TI.  5.  Comp.  &tat*Supp.  1905,  p.  274,  esU- 
tied  "An  Act  to  Rsgul&te  the  Immlgiatlon 
of  Aliens  Into  the  United  States." 

Section  2  of  that  set,  among  other  things, 
proTides  that  certain  classes  of  aliuis  shall 
bo  excluded  from  admission  to  tbe  United 
States,  including  "persons  afflicted  with  a 
loathsome  or  with  a  duigerona  contagions 
dlaease."  Upon  the  finding  of  the  board  of 
Inquiry  that  said  Mariam  had  trschonia,  she 
was  debarred  from  landing. 

The  contention  is  that  she  does  not  c 
within  the  terms  of  this  statute  not  being 
an  alien,  but  entitled  to  be  considered  a 
dtizen  of  the  United  States,  under  the  pro- 
visions of  §  2172  of  ths  Kerised  Statutes, 
which  proTidea:  "The  children  of  persons 
who  have  been  duly  naturalized  under  any 
law  of  the  United  States  .  .  .  being  un- 
der the  age  of  twenty-one  years  st  the 
time  of  the  natnraliEation  of  their  parents, 
shall,  if  dwelling  in  the  United  SUtes,  be 
considered  ai  eitizena  thereof." 

As  Mariam  wsi  bom  abroad,  a  native 
of  Turkey,  she  has  not  become  a  eiticen 
of  the  United  States,  except  upon  oompli- 
auce  with  the  terms  of  the  act  of  Congresa, 
fw,  wanting  native  birth,  she  cannot  other- 
wise become  a  citizen  of  the  United  States. 
Her  right  to  citizenship,  if  any  she  has,  is 
the  creation  of  Congress,  exercising  the  pov* 
n  over  this  subject  conferred  by  the  Con- 
stitution. United  States  v.  Wong  Kim  Ark, 
16S  U.  8.  ft49,  702,  42  L.  ed.  BOO,  BOS,  IS 
Bop.  Ct.  Hep.  «6a. 

The  relevant  section,  2172,  which  it  is 
naiotajned  confers  the  right  of  dtizenahip, 
ia  the  culmination  of  a  number  of  acts  on 
the  eubjMt  passed  by  Congress  from  the 
earliest  period  of  the  government.  Thdr 
history  will  be  found  in  vol.  3,  Moore's  In- 
temational  Law  Digest,  p.  407. 

The  act  of  1872  is  practically  the  Sams  as 
tbe  act  of  April  14,  1802  (2  Stat,  at  L.  IS9, 
diap.  28,  U.  S.  Comp.  Stat.  1001,  p.  1334), 
which  provided: 

"The  children  of  perBona  duly  naturalized 
tmder  any  of  the  laws  of  the  United  States 
,  .  .  being  under  the  sge  of  twenty-one 
years  at  the  time  of  their  parents  bdng 
•0  naturalized  .  .  .  shall.  If  dwelling  in 
the  United  States,  l>e  considered  as  citizens 
j!  of  the  United  SUtes;  and  the  children  of 
P  pcmma  who  are  now*or  have  be«n  dtiiens 
at  the  United  State*  shall,  though  bom  out 
•f  tka  HmiU  and  Jariodictiosi  of  the  United 
- aofttaXhilt- 


In  Campbell  v.  Gordon,  S  Orandi,  170,  S 
L.  ed.  190,  it  was  held  that  CUs  act  con- 
ferred citizendilp  -Kpaa  the  daof^ter  of  am 
alien  nituToIized  under  the  act  of  Jannary 
2B,  1706  [1  Stat  at  L.  414,  chap.  W\,  sk* 
being  in  this  country  at  the  time  of  the 
passage  of  the  act  of  April  14,  1802,  and 
then  "dwelling  in  the  United  States." 

The  act  has  also  been  held  to  be  pn^e^ 
tlve  in  its  operation  and  to  inchide  children 
of  aliens  natnralixed  after  Its  passage  when 
"dwelling  in  the  United  States."  Boyd  v. 
Neliraska,  143  U.  S.  135,  177,  30  L.  ad.  103, 
lie,  12  Bup.  Ct  Rep.  S7S. 

The  construction  of  this  law  and  the 
meaning  of  the  phrase  "dwelling  In  the 
United  States"  has  been  the  subject  of 
much  coniiderstion  In  the  executive  de- 
partment of  the  government  haTlng  to  do 
with  the  admission  of  foreignera  and  the 
rights  of  alleged  naturalized  dtizcns  of  the 
United  States.  The  rulings  of  the  State  De- 
partment are  coUected  in  Prof.  Moore's  Di- 
gest of  International  Law,  vol.  3,  pp.  407 

The  Department  seems  to  have  followed  a 
rule  established  at  an  early  period,  and  for- 
mulated with  fullness  in  Foreign  Relations 
for  1890,  p.  301,  In  on  instruction  from  Mr. 
Blaine  to  Minister  Pbelpo,  at  Berlin,  la 
which  ft  was  laid  down  that  the  naturalka. 
tlon  of  the  father  operates  to  confer  the 
munidpal  right  of  dtiienship  upon  tlia  mi- 
nor child  if,  at  the  time  of  the  father's 
naturalization,  dwelling  within  the  juriadio- 
tion  of  the  United  States,  or  If  he  oomo 
within  that  Jurisdiction  subsequent  to  tlM 
father's  naturalization  and  during  hia  owa 
minority. 

Whether,  in  the  latter  case,  a  child  not 
within  the  jurisdiction  of  the  United  SUtea 
at  tlie  time  of  the  parent's  naturalization, 
but  coming  therein  during  minority,  ao- 
qulree  dtizenship,  is  not  a  question  now  be- 

The  limitation  to  chOdreD  "dwelling  in 
the  United  States"  was  doubtless  inserted 
in  recognition  of  the  prlndple  that  citizen- 
ship cannot  be  conferred  by  the  United 
States  on  the  dtlzens  of  another  oountryt* 
when  under  such  fi»elgs* Jurisdiction ;  and* 
is  also  in  deference  to  the  right  of  independ- 
ent sovereignties  to  fix  the  allegiance  of 
those  bom  within  their  dominions,  having 
regard  to  the  prlndple  of  the  common  law 
which  permits  a  sovereignty  to  claim,  with 
certain  exceptions,  the  dtizenship  of  thoso 
bom  within  its  territory. 

It  Is  pointed  out  by  Mz.  Jutlcs  Qiay, 
delivering  the  opinim  in  United  Stetea  ^ 
Wong  Kim  Ark,  lOV  U.  8.  S49,  080,  42  L.  ed. 
890,  Mi,  U  Sap.  Ct  Bep.  400,  Oat  the  nat< 
uraiisawui  aota  of 
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been  earefal  to  Umlt  kdmleslon  to  cHizen- 
■hlp  to  thoH  "wtthln  the  limits  ud  under 
tlM  Jarisdiction  of  the  United  States." 

The  right  of  kllena  to  tcquire  dtizeoBhip 
!■  purely  Bti^tutory;  kdA  the  petitioner'B 
eMId,  h&ving  been  bom  and  remiined  Kbroad, 
eleftrly  doea  not  come  witUn  the  terms  of 
the  atatate.  Bhe  wita  debarred  from  entering 
the  United  Statea  by  the  Kction  of  the  au- 
thorised offleiala,  and,  nerer  haring  Iq^Ily 
landed,  of  course  ooald  not  have  dwelt  with- 
in the  Uaited  SUtea.  NlBhlmnrft  Etdu  t. 
United  Statea,  142  U.  S.  661,  3C  L.  sd.  1140, 
12  Snp.  Ct  Rep.  330. 

It  U  urged  that  this  aeema  a  harah  appli- 
eation  of  the  law;  but  if  the  tenna  of  the 
atatut«  are  to  be  extended  to  Include  chil- 
dren of  a  naturalized  citizen  who  hare  ner- 
er  dwelt  In  the  United  States,  such  action 
must  come  from  legislation  of  Congress, 
and  not  Judicial  decision.  Congress  haa 
made  pro^sioii  eonceming  an  alien's  wife 
or  minor  child  suffering  from  eontagioua  dis- 
ease, when  such  alien  has  made  a  declara- 
tioD  of  his  intention  to  become  a  citiien, 
and  when  such  disease  was  contracted  on 
board  the  ship  in  which  thej  came,  holding 
them  under  regulations  of  the  Secretary  of 
the  Treasury  until  it  shall  be  determined 
whether  the  disorder  will  be  easily  curable, 
or  whether  such  wife  or  child  can  be  per- 
mitted to  land  without  danger  to  other  par- 
sons, requiring  that  they  shall  not  be  de- 
ported until  such  facts  are  aacertained  (32 
SUt.  at  L.  1221,  chap.  1012,-  U.  S.  Gomp. 
Stat.  Supp.  1903,  p.  185,  U.  S.  Oomp.  BUt. 
Snpp.  1005,  p.  290).  But  Congreaa  haa  not 
said  that  an  alien  ohUd  who  haa  never 
dwelt  in  the  United  States,  coming  to  join 
«  naturalised  parent,  may  land  when  afflie 
•d  with  «  dangeroua  eontagious  disease. 
S  M  this  subject  ia  entirely  within  eoi 
■  greaaional  control,  the*  matter  must  rest 
there;  it  Is  only  for  the  oourta  to  apply  the 
law  as  they  find  It. 

It  is  au^eeted  that  the  agreed  finding  of 
facta  contains  d«  stipulation  aa  to  the  daii' 
gerovs  or  contagiona  quality  of  trachoma, 
but  the  petlUon  shows  that  the  petitioner's 
dau^ter  was  debarred  from  landing  because 
It  vaa  found  that  she  had  a  dangeroua 
tagioua  disease;  to  wit,  trachoma, 
thermore,  the  statute  makes  the  finding  of 
the  board  of  inquiry  final,  so  hr  aa 
view  by  the  courts  la  eoneemed,  the  only 
appeal  being  to  certain  officers  of  the  Dc' 
partment.  32  Stat,  at  L.  1213,  chap.  1012, 
U.  S.  Cbmp.  Stat  Supp.  190S,  p.  274; 
mahimnra  Ekiu  t.  United  States,  supra. 

nnding  no  onur  In  ths  ordar  of  the  Clr- 
flolt  Oonit,  It  b  aSrmad. 


Oct.  Tbui, 
(204  u.  a  iTe> 
CONRAD  WECEXB,  F1S.  In  Err, 

NATIONAL  ENAMELINa  ft  STAJIFINa 
COMPANY  and  OeoTge  Wettengel,  Befta. 
In  Err. 

Appeal— duality  of  deddon  below. 

1.  A  judgment  of  a  Federal  drcnlt 
court,  rendered  after  the  plaintiff,  having 
unSQccessfully  moved  to  remand  the  cauM 
to  the  state  court  whence  it  was  removed, 
bad  elected  to  stand  upon  his  motion  to  re- 
mand, and  refused  to  recognize  the  Jurla- 
diction  of  the  Federal  court,  that  plaintiff 
take  nothing  by  the  suit,  and  that  the  de- 
fendants go  hence  without  day  and  recover 
their  costs  against  the  plaintiff,  ia  flnal  (Or 
the  purpose  of  appeal 
Removal  of  canaea — sepaisbla  controversy. 

£.  A  Federal  circuit  court  to  which  « 
eaae  has  been  removed  as  presenting  • 
separable  controversy  properly  refuses  to  re- 
mand the  cause  to  the  state  court,  whers 
the  testimony  shows  that  the  real  purpos* 
of  ths  plaintiff  In  suing  jointly  in  tort  a 
resident  employes  and  his  nonresident  em- 
ployer was  to  prevent  the  exercise  of  the 
ri|^t  of  removal  by  the  nonresident  ds- 
fendant.* 

Evidence — suffldency — Joinder  of  resident  to 
prevent  removal  of  cause. 

S.  Uncontradicted  testimony  that  ft 
resident  employee  sued  Jointly  in  tort  with 
his  nonresident  employer  was  merely  ft 
draftsman,  whose  work  was  confined  to 
making  the  necessary  drawings  based  on  the 
plane  and  Ideas  of  others,  and  tltat  he  had 
nnthinfr  to  do  with  planning  the  apparatus 
which  Is  alleged  to  have  been  so  defectively 
constructed  aa  to  have  caused  the  injury 
oomplained  of.  Is  sufficient  to  eupport  a 
conclusion  of  law  that  sudi  employee  was 
made  a  defendant  for  the  sole  purpose  of 
preventing  the  exercise  of  the  right  of  re- 
moval by  the  nonresident  defendant. 
Appeal — abjections  and  exceptions. 

4.  Ths  objection  thst  a  Federal  circuit 
court,  on  motion  to  remand  a  cause  to  tha 
state  court  whence  It  had  been  removed, 
should  not  have  determined,  upon  affidavits, 
the  question  of  the  good  faith  of  the  plain- 
tiff in  suing  jointly  In  tort  a  resident  em- 
ployee and  nia  nonresident  employer,  Is  not 
open  to  the  plaintiff  in  error,  who  made  no 
objection  to  the  consideration  of  affidavits 
in  support  of  the  petition  for  the  removal, 
and  himself  filed  a  counter  affidavit.^ 

[No.  133.] 


of  IQssouri  to  nrvlew  a  Judgment  In  fSTor 
of  defendants  In  a  suit  which  had  been  rs- 
moved  to  that  eonrt,  as  presenting  a  sepft- 
labls  eontroversy,  from  the  (arcnlt  Omii 
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■of  tlw  Oitj  of  St.  Louis,  In  tlut  sUta.    Af- 

Tbe  fkotH  ftn  Btkted  In  the  opinion. 

Uesn*.  Edward  C.  Kehi,  Riahud  T. 
Brownrigg,  and  Willum  L.  Uaaon  for 
pItiDtlff  in  error. 

Merars.  Robert  A.  HoUand,  Jr.,  Cbailw  P. 
Wiae,  Geoi^  F.  McNuKj,  and  Jamaa  A. 
^Soddon  for  defenduita  In  oror. 

-t  •  Mr.  Justioe  Day  delWarod  tlis  opinion  of 
the  court: 

Thia  case  Is  eertl&ed  here  from  the  clr- 
euit  court  of  tbe  United  States  for  the  cMt- 
em  district  of  MisHouri  under  §  ^  of  the 
mnrt  of  appeals  act  of  March  3,  1801  (2S 
SUt.  at  li.  827,  chap.  617,  U.  S.  Comp.  Stat. 

a  1001,  p.  MS),  upon  a  questlsn  of  jurisdic- 

^Uon. 

->  •C«arad  Weeker,  the  plaintiff  below, 
brought  his  action  in  the  circuit  court  of 
the  city  of  St.  Louis,  state  of  Missouri, 
against  the  NationaJ  EnamsUng  ft  Stamp- 
ing Company,  Harry  Sehenek,  and  George 
Wettengel,  undertaking  to  recorer  jointly 
against  the  National  Enameling  ft  Stamp- 
lug  Company,  a  corporation  of  the  state  of 
New  Jersey,  and  Schenok  and  Wettengel, 
Teridenta  of  the  city  of  St.  Louis,  state  of 
IGsaouri.  The  substance  of  the  complaint 
is  that  defendant  is  a  corporation  employ- 
ing the  plaintiff  in  the  work  of  firing,  filling, 
-•tirring,  emptying,  and  attending  certain 
metal  pots  used  in  the  melting  of  greaae  snd 
InbricMit  matter  in  the  plant  of  the  de- 
fendant corporation ;  that  the  grease  and 
lubricant  matter  was  delivered  by  the 
-poration  to  the  plaintiff  in  barrels  of  great 
-weight,— about  600  pounds  each,— «nd  it 
was  the  plaintirs  duty  In  the  eourae  of  his 
-employment  to  hoist  the  same  to  the  top 
surface  of  tbe  furnace  ebructure,  into  which 
-the  pots  were  set,  and  then  to  dump  the 
grease  and  lubricant  matter  into  the  pota. 
The  negligence  ehai|^  againat  the  de- 
fendant corporation  consisted  in  allowing 
the  pots,  which  were  constantly  filled  with 
bot  and  boiling  lubricants,  to  remain  open 
and  exposed,  without  coTering,  railing,  de- 
vice, or  means  of  any  character  to  protect 
the  plaintifF  from  accidentally  slipping 
falling  Into  the  same  while  engaged  In  the 
•erriee  of  the  corporation  in  the  perform- 
ance of  his  duties,  and  negligently  failing 
to  provide  and  properly  place  safe  and  suffi- 
cient hoisting  apparatus  for  the  use  of  the 
plaintiff  in  his  employment  in  lifting  said 
masses  of  grease  and  labrtcent  to  the  top 
•f  the  fnmace,  and  for  failing  to  give  the 
plaintiff  Instructions  as  to  the  proper  n 
ser  of  performing  his  duty,  and  thereby 
reasonably  endangering  his  safety  in  s^d 
mployment.    Plaintiff  all^ea  that,  by  rea- 


of  this  n^ligencc^  while  engaged  In  the 
performance  of  hie  dntlaa  on  the  12th  of  No- 
vember, 1902,  OR  the  top  of  the  furnace,  he 
lost  his  balance  and  fell  Into  one  of  the 
open,  unguarded,  and  unproteoted  pots  con- 
taining hot  and  boiling  grease  and  lubri-^ 
cant,  receiving  thereby  great  and  painful^ 
•htjuries.  Plaintiff  below  further  charged* 
that  Bchenck  and  Wettengel  were  employed 
by  the  corporation  and  charged  by  It  with 
the  Buperintendance  and  oversight  of  the 
plaintiff  in  the  performanea  of  hia  duty, 
and  wtae  employed  and  charged  by  the 
corporation  with  the  duty  of  superintend- 
ing and  properly  planning  the  construction 
of  a  furnace,  and  with  the  duty  of  provid- 
ing for  said  pots  reasonably  safe  and  suit- 
able covering,  railing,  or  other  device,  and 
with  the  duty  of  providing  and  properly 
placing  reasonably  safe  and  anfflcient  hoist- 
ing apparatus  tor  lifting  the  masses  of 
grease  and  lubricant  to  the  top  of  the  fur- 
nace, and  were  further  chained  by  the  cor- 
poration with  the  duty  of  instructing  the 
plaintiff  as  to  the  manner  of  performing 
hie  duties,  and  charges  negligence  of 
Schenck  and  Wettengel  In  planning  and  di- 
recting the  eonstnictiott  of  the  furnace 
structure  and  providing  miltabla  coven  or 
railings  as  s foresaid,  and  providing  and 
placing  reasonably  safe  and  sufficient  hoist- 
ing apparatus,  and  in  giving  instructions  aa 
to  tlie  manner  of  performing  plaintiff's 
duties,  by  reason  whereof  the  plaintiff  lost 
his  balance  and  fell  Into  one  of  the  pots 
as  aforesaid,  to  his  great  Injury;  and  the 
complaint  charges  the  jt^nt  n^ligence  of 
the  corporation  and  the  defendants  Schenck 
and  Wettengel,  and  avers  that  his  injuriel 
were  the  result  thereof,  and  prays  judgment 
for  damages  Jointly  against  the  three  de- 
fendants. 

The  defendant  company  filed  its  petition 
for  a  remoTHl  of  the  cause  to  the  drcuit 
court  of  the  United  States  for  the  eastern 
district  of  Missouri,  which  petition  ccw- 
tained  the  usual  avermente  ea  to  the  char- 
acter of  the  suit  and  the  right  of  removal 
and  diversity  of  citizenship  between  the  de- 
fendant corporation  and  the  plaintiff,  and 
averred  that  Bchenck,  one  of  the  codefend- 
ants,  was  also  a  nonresident  of  the  state 
of  Missouri  and  a  citizen  of  the  state  of 
ITlfnoit,  and  not  served  with  process;  also 
stated  that  Wettengel  was,  at  the  time  of 
tbe  commencement  of  the  st^t  and  since, 
a  dtixen  of  the  state  of  Missouri;  averred 
a  separable  controversy  between  it  and  the  . 
plaintiff  as  to  the  alleged  negligence  and  as  * 
to  the*a8snmption  of  the  risk  upon  the  part  • 
of  the  plaintiff.  As  to  Wettengel,  the  dti- 
zen  of  Missouri,  it  was  alleged  in  the  re- 
moval petition  that  he  was  not,  at  tli*  tima 
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of  tlia  McIdBiit  ar  prior  tlwrato,  dimigad 
wtth  the  auperintciideiiM  and  oTeniglit  of 
the  plaintEB,  or  wltb  tlie  dutf  of  superin- 
tandmg  and  propcrlj  planning  the  eonatnu- 
tlon  of  tlta  faraace,  or  proriding  a  rsaHon- 
abl7  MfB  and  mitable  fumaM  and  pot*  and 
millngs  or  other  device  to  protect  the  plain- 
tiff, and  wu  not  charged  with  the  duty  of 
placing  reasonably  safe  and  Buffident  holat- 
Ing  apparatoa,  nor  with  the  dnty  of  In- 
(tructing  the  petlti<»ier  In  raapect  to  his 
dutfes,  aa  charged  in  the  complaint,  and, 
after  at&ting  that  Scheuck,  like  the  defend- 
ant ccTpcratlon,  waa  a  nonresident  of  Um- 
aourl  and  a  citizen  of  another  etate,  charged 
that  Wettengel  haa  been  improperly  and 
fraudulently  Joined  aa  a  defendant  for  the 
purpose  of  fraudulently  and  improperly  pre- 
Tcnting,  or  attempting  to  prerent,  the  de- 
fendant from  remoring  the  cauee  to  the 
Onlted  Statea  circuit  court,  and  that  the 
plaintiff  well  knew,  at  the  time  of  the  be- 
ginning of  the  Buit,  that  Wettengel  waa  not 
charged  with  the  duties  aforesaid,  and  that 
ha  waa  Joined  aa  a  party  defendant  to  prs- 
Tent  the  removal  of  the  cauae,  and  not  in 
good  faith. 

After  ramoral,  plaintiff  Sled  hla  motion 
to  remand  the  case  to  the  atate  oourt,  on 
the  ground  that  there  waa  not  in  the  case  a 
controveray  between  citizens  of  different 
atatea,  and  no  separable  controvervy  be- 
tween the  plaintiff  and  the  company  with- 
in the  meaning  of  the  removal  act.  The 
court,  upon  hearing  the  motion,  retuaed  to 
remand  the  cause,  and  afterward,  plaintiff 
electing  to  stand  upon  hia  motion  to  remand, 
and  refusing  to  recognize  the  JuriBdiction 
of  the  United  Gtatea  court  or  to  proceed 
with  the  prosecution  of  hia  case  therein,  up- 
on motion  of  the  defendant  the  court  or- 
dered the  case  to  be  dismissed,  and  ren- 
dered judgment  that  the  plaintiff  take  noth- 
ing by  the  suit,  and  that  the  defendants  go 
bence  without  day  and  recover  their  costa 
against  the  plaintiff.  A  hill  of  exceptiona 
H  waa  allowed,  and  the  court  alao  certiBed 
5  that  the  only  question  decided  by  the  court 
■  in  the  cause  was  that  the'joining  of  Wet- 
tengel as  a  codefendant  with  the  company 
was  palpably  groundless  and  Sctitious,  and 
for  the  purpose  of  unlawfully  depriving  the 
defendant  company  of  ita  right  to  remove 
the  cause  to  the  Federal  court  tor  trial; 
that  for  this  reason  the  motion  to  remand 
waa  denied;  that  in  deciding  the  motion 
the  court  took  into  consideration  not  only 
the  oomplaint  and  petition  for  removal,  but 
also  the  afHdavits  Sled  in  support  and  op- 
position to  the  motion  to  remand;  that 
the  plaintiff  refused  to  submit  to  the  juris- 
diction of  the  court  and  suffered  a  diamisaal 
•f  the  suit  for  the  want  of  proaeentloi 


that  the  question  ia  whathv  the  eoort  had 
jurisdiction  ^  the  action. 

In  the  first  ruling  upon  the  motion  to  ra- 
mand,  the  court.  In  a  written  opinion,  based 
its  refusal  upon  the  ground  that  the  peU- 
tioD  of  plaintiff  clearly  showed  that  there 
waa  no  joint  canae  of  action  against  the 
company  and  the  defendant  Wettengel 
Subsequently,  the  Judge  filed  an  opinion  In 
which  he  said  that  is  bis  former  opinion  he 
made  no  alluaion  to  the  affidavita  tending 
to  show  the  fictitious  and  frsuduleot  join- 
ing of  Wettengel,  and  that,  in  his  opinion, 
the  same  fne<Tltahly  showed  that  the  infer- 
ences drawn  from  the  ailegattons  of  the 
petition  were  cmreet,  and  that  he  might 
properly  consider  these  affidavits  fn  deter- 
mining the  question  of  removal. 

It  Is  urged  by  counsel  for  defendants  in 
error  that  the  writ  of  error  should  he  dis- 
missed because  there  waa  no  final  judgment, 
and  only  in  a  case  where  a  flnal  judgment 
haa  been  rendered  can  the  question  of  ju- 
riadictioa  be  certifled  from  a  circuit  court 
under  |  S  of  the  court  of  appeals  act. 
McLish  T.  RoS,  141  U.  8.  S61,  35  L.  ed.  893, 
12  Sup.  Ct.  Sep.  118,  is  relied  upon,  In  which 
it  was  held  that  a  writ  of  error  could  only 
be  taken  out  after  flnal  judgment. 

It  is  true  that,  after  the  circuit  court  of 
the  United  States  maintained  fta  jurisdic- 
tion, the  plaintiff  could  have  gone  on  and 
tried  the  case  on  its  merits,  and,  after 
judgment,  had  there  been  reason  for  doing 
so,  taken  the  case  to  the  circuit  court  of 
appeals;  but,  upon  refusing  to  recognize  tbeS 
jurisdiction  ofthe  circuit  court,  final  judg-? 
ment  in  the  action  waa  rendered,  that  the 
plaintiff  take  nothing  by  the  suit  and  that 
the  defendanta  go  hence  without  day,  and 
recover  their  coeta  against  the  plaintiff. 
Whether  this  judgment  would  be  a  bar  Ut 
another  action  Is  not  now  before  us;  it  la 
final,  so  far  as  the  eaae  la  concerned,  and 
terminated  the  action. 

Section  S  of  the  court  of  appeals  act  pro- 
vides that  only  the  question  of  jurisdiction 
shall  be  brought  to  this  court  from  tha 
circuit  court,  and  that  is  all  that  Is  now  be- 
lt la  contended  that  this  ease  should  have 
been  remanded  upon  the  authority  of  Ala- 
bama Great  Southern  R.  Co.  v.  Thompson, 
200  U.  a  206,  60  L.  ed.  441,  U  Sup.  Ct-  Rep. 
161,  decided  at  the  last  term  of  this  court. 
In  that  ease  It  was  held  that,  upon  a  ques- 
tion of  removal,  where  a  plaintiff,  in  good 
faith,  prosecuted  hli  suit  as  upon  a  Joint 
cause  of  action,  and  the  removal  waa  aonght 
when  the  complaint  was  the  only  plea^ng 
in  the  case,  the  action  as  therein  stated 
was  the  teat  of  remoTabllity;  and  If  that 
was  Joint  In  character,  and   there  waa  no 
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■bowing  of  n  want  of  good  Mtk  of  tha 
plaintiff,  no  Mparabl«  controveny  ma  pro- 
Muted  with  M.  nonreoident  defendant,  jolnad 
with  a  citizen  of  th«  it^te;  In  other  words, 
if  the  plaintiff  had,  in  good  faith,  elected 
to  make  a  Joint  cause  at  aetlon,  the  qaMtion 
of  proper  joinder  i>  not  to  be  tried  in  the 
remoTBl  proceedingB,  and  that,  however  that 
might  turn  out  upon  the  merit*,  for  the 
purpose  of  removal  the  ease  mu*t  be  held 
to  be  that  which  the  plaintiff  baa  stated  In 
letting  forth  hie  cause  of  action.  And  in 
that  case  It  was  t^d: 

"The  fact  that  by  answer  the  defendant 
may  show  that  the  liability  ia  aerreral  can- 
not change  the  character  of  the  esse  made 
by  the  plaintiff  in  his  pleading  so  aa  to 
alTect  the  right  ot  removal  It  Is  to  be 
remembered  that  we  are  not  now  dealing 
with  joindere  which  are  shown,  by  the  pe- 
tition for  removal  or  otherwise,  to  be  at- 
tempts to  sue  in  the  state  courts  with  a 
view  to  defeat  Federal  jurlsdictlcHi.  In  such 
cases  entirely  different  questions  arise,  and 
^  the  Federal  courta  may,  and  should,  take 
*  mch  action  as  will  defeat  attempts  to 
■  wrongfully  deprive  parties  entitled  to  sue 
In  the  Federal  courta  of  the  protection  of 
their  rights  In  those  tribunals." 

And  it  was  further  stated  In  the  court's 
opinion  that  there  was  nothing  In  that  case 
to  suggest  an  attempt  to  commit  a  fraud 
upon  the  Jurisdiction  of  the  Federal  court. 

Huch  discnaston  ia  had  in  this  oaae  aa 
to  whether  the  alleged  cause  of  action  is 
Joint  or  several  in  Its  character,  and  whethn 
the  corporation  and  Wettengel  could  be 
jointly  held  reeponsible  to  the  plaintiff  upon 
the  allegations  of  the  complaint,  but  we  do 
not  deem  it  neceasary  to  determine  tliat 
question. 

Upon  the  authority  of  the  Alabama  Great 
Southern  case,  aupra,  and  the  preceding 
eaaea  in  this  court  which  are  cited  and  ap- 
plied in  the  opinion  In  that  caae,  If  the 
complaint  la  filed  In  good  faith,  the  c 
of  action,  for  the  purpoaes  of  removal,  may 
be  deemed  to  be  that  which  the  plaintiff 
baa  undertaken  to  make  it;  but  In  this 
caae  both  parties  filed  aifldavits  upon  the 
motion  to  remand,  for  and  against  the 
right  to  remove. 

The  petition  for  removal  was  sworn  tc 
by  an  agent  of  the  company,  and  defend- 
ant corporation  filed  the  affidavit  of  one 
George  Elsenmayer,  who  teatifled  that  he 
was  the  chief  engineer  of  the  company, 
charged  with  the  planning  ot  new  apparatua 
and  the  eonstmctlim  and  repair  thereof 
for  tbe  Bompany,  and  that  Wettengel  was 
•mployed  In  the  ofllee  aa  a  draftsman,  witA 
aanral  other  peracma  In  a  rindlar  eapad- 
tyi    tbat  the  Mila  wwfc  of  Wattigal  «m 


aa  such  draftsman,  and  tbat  ha  had  nothing 
to  da  with  aeleeUng  plans  or  approving  the 
aame,  but  took  the  plans  and  ideas  fur- 
nished him  and  made  the  neceasary  draw- 
ings for  the  oae  of  mechanics,  and  that  he 
had  no  authority  to  employ  or  discharge 
men  or  superintend  work  or  give  Instruc- 
tions to  any  of  the  men  as  to  how  they 
should  perform  their  wivk.  WettengeTa 
affidavit  was  also  filed,  in  whid  he  stated 
that  for  ten  yean  he  had  been  employed 
as  a  draftsman  by  the  defendant  company; 
that  hia  work  was  performed  in  the  office 
of  the  company;  that  he  had  no  duties  out-  ^ 
side  of  the  office  or  with  the  plaintiff;  that^ 
he  had*no  duty  of  superintendence  In  con-  ■ 
nectloD  with  him;  that  he  was  not  charged 
with  any  duty  of  planning  or  constructing 
the  apparatus  which  was  used  in  the  de- 
fendant's plant;  that  the  designing  and 
selection  thereof  was  made  by  other  per- 
sons, and  that  his  sole  duty  was  to  at- 
tend to  the  mechanical  work  of  drafting, 
based  upon  the  Ideas  and  plans  of  others; 
that  he  had  no  discretion  whatever  as  to 
the  sort  of  apparatus  to  be  used  in  any  part 
of  defendant's  plant,  nor  as  to  the  struc- 
tures mentioned  in  plaintiff's  petition;  that 
he  had  nothing  to  do  with  the  planning 
of  the  pots,  no  right  to  determine  what 
they  should  be,  or  whether  a  railing  should 
be  used,  nor  what  sort  of  hoisting  appara- 
tus should  be  used  in  connection  therewith; 
that  he  had  no  duty  In  connection  with  the 
plaintiff  as  to  bow  or  wben  he  should  do  his 
work,  and  no  authority  to  give  him  in* 
atructlona;  in  short,  that  his  position  waa 
merely  clerical  and  his  duties  confined  to 
the  making  of  drawings  to  enable  mechanics 
to  conatruet  work  from  plans  furnished  bj 
others  in  the  employ  of  the  defendant,  and 
tbat  he  did  not  know  the  plaintiff  by  name, 
and  did  not  know  what  a«^  of  work  bo  waa 
doing  or  in  what  portion  of  defendant's 
plant  he  was  engaged. 

To  these  affidavits  Weeker,  the  plaintiff, 
filed  a  counter  affidaivit,  admitting  tbat  Bl> 
aenmayer  was  charged  with  the  general  m- 
pervlsion  of  the  work  and  business  of  the 
company  at  the  place  plaintiff  waa  em- 
ployed and  reoaived  hia  Wjnry,  and  stating 
that  Juat  prior  to  the  eonstruetion  of  the 
furnace  atmctnre  he  heard  Elsaumayer  di- 
rect Wettengel  to  prepi.re  plans  for  a  fur- 
nace to  be  erected  where  the  one  was  built 
shortly  after,  upon  whieb  the  plaintiff  was 
at  work  wben  he  received  bis  Injuriea,  and 
states  his  beUef  that  the  defendant  Wetten- 
gel planned  and  directed  the  oonatruction  of 
the  furnace. 

Upon  thess  affidavits  tbe  court  reached 
with    tk* 
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eomplalnt,  they  Aowed  eoneluriTeTy  wat- 
tampt  to  defe&t  th«  Jurisdiction  of  tha  Fed- 
W&l  court  by  wrongfiiUy  Joining  WettengeL 
Tlw  consideration  of  these  affldarits  clear- 
•  ly  ihowB  that  Wettengel's  amptoyraant  wa* 
?  not  that  of  a  superior  oc»  superintendent, 
or  one  charged  with  furnishing  designs,  for 
It  is  not  contradicted  that  he  was  employed 
aa  a  draftsman,  recairing  his  Instructions 
from  others;  nor  is  there  the  slightest  at- 
tempt to  sustain  the  allegations  of  the  pe- 
tition that  Wettengel  was  a  superintendent 
oyer  the  plaintiff,  or  had  any  authority  to 
diract  his  work  or  to  give  him  instToctions 
as  to  the  manner  In  which  his  duty  should 
be  performed.  The  testimony  certainly 
shows  no  basis  for  tbesa  charges.  The 
affidavit  of  Wecker,  except  aa  to  the  state- 
ment of  his  belief,  admits  that  Eiaenmayer 
was  superintendent,  and  claims  that  he 
heard  him  direct  Wettengel  to  prepare 
plans  for  a  furnace  structure.  This  Is  not 
inconsistent  with  the  undisputed  testimony 
as  to  the  nature  and  character  of  Wetten- 
gel's  employment  in  the  subordinate  capac- 
ity of  a  draftsman. 

In  view  of  this  testimony  and  the  ap- 
parent want  of  basis  for  the  allegations  of 
the  petition  as  to  Wettengel'a  relations  to 
the  plaintiff,  and  the  uncontradicted  evi- 
dence as  to  his  real  connection  with  the 
company,  wa  think  the  court  was  right  in 
reaching  the  conclusion  that  he  waa  Joined 
for  the  purpose  of  defeating  the  right  of 
the  corporation  to  remove  the  case  to  the 
Federal  court. 

It  ia  objected  that  there  was  no  proof 
that  Wecker  knew  of  Wettengel's  true  rela- 
tion to  the  defendant,  ejid  consequently  he 
could  not  be  guilty  of  fraud  In  joining  him; 
but  even  In  cases  where  the  direct  issue  of 
fraud  la  involved,  knowledge  may  be  im- 
puted where  one  wilfully  closea  his  eyas 
to  Information  within  his  reach. 

It  is  further  objected  that  the  oonrt 
should  not  have  heard  the  matter  upon  affi- 
davits, and  should  have  required  testimony, 
with  the  privilege  to  cross- examine ;  but 
the  plaintiff  made  bo  objection  to  the  con- 
■ideration  of  afBdavits  in  enpport  of  the 
petition  for  the  removal,  and  himself  filed 
a  oounter  affidavit.  In  thla  state  of  the 
reeord  there  certainly  can  be  no  valid  ob- 
jection to  the  manner  In  which  the  oonrt 
heard  and  considered  the  testimony. 
S  While  the  plaintiff,  in  good  faith,  may 
«*  proceed  in  the  atate^courts  upon  a  cause  of 
action  which  he  alleges  to  be  joint.  It  is 
equally  true  that  toe  Federal  courts  should 
lot  sanction  devtoea  intended  to  prevent  a 
removal  to  a  Federal  court  where  one  has 
that  right,  and  should  be  equally  vlgOant 
t»  rroteat  tha  light  to  proceed  tn  the  Fed- 


eral court  as  to  permit  the  atata  courts,  la 
proper  eaaea,  to  retain  tbeir  own  jnrisdio- 

Reaching  the  eonclualon  that  the  court 
did  Dot  err  In  holding  upon  the  testimony 
In  this  caae  that  the  real  purpose  in  Joining 
Wettengel  was  to  prevent  the  exercise  of 
the  right  of  removal  by  the  nonresident  de- 
fendant, we  affirm  the  action  of  the  Cir- 
cuit Court  in  refnsing  to  remand  the  ease. 

Judgmoit  affirmed. 


<204  n.  8.  1(1> 
PEOPLE  OF  THE  STATE  OP  NEW  YORK 
EX  REL.  ALBERT  J.  HATCH;  PIff.  U 
Err., 


Constltntlanal  law— equal  protectios  of  tto 
laws— discrimination— validity  of  stock 
transfer  tax. 

1.  The  tax  on  transfers  of  corporate 
stock  imposed  by  N.  T.  Laws  1906,  chap. 
241,  is  not  Invalid  under  U.  8.  Const.  1*& 
Amend,  sa  making  an  arbitrary  discrimina- 
tion In  favor  of  sales  of  other  kinds  of 
personal  property,  such  as  corporate  bonda. 
Constitutional  law — due  proeeat  of  law- 
validity  of  stock  transfer  tax. 

&.  Even  aa  applied  to  shares  of  a 
foreign  corporation  owned  by  nonresidents, 
the  tax  on  transfers  of  corporate  stock  Im- 

EBcd  by  N.  T,  Laws  1905,  chap.  Ml,  is  not 
valid  under  U.  9.  Const.  I4tti  Amend,  a* 
taking  property  without  due  process  of  law. 
Constitutlooal   law— dne  proceu  of  Uw^ 
validity  of  stock  transfer  tax 

3.  The  adoption  of  the  face  value  of  the 
shuvs  as  the  basis  of  the  tax  on  trarsfera 
of  corporate  stock,  imposed  by  N.  T.  Law* 
1905,  chap.  241,  does  not  deprive  the  owner* 
of  their  property  without  due  process  of 
law. 

Interstate  commerce— state  regulation—^ 
stock  transfer  tax. 

4.  An  unconstitutional  Interferenc* 
with  Interstate  commerce  is  not  made  by 
the  tax  on  transfers  of  corporate  stock  Im* 
posed  by  N.  Y.  Laws  1905,  chap.  241,  as  ap- 
plied to  a  sale  in  New  York,  between  two 
nonresidents,  of  the  stock  of  foreign  rail- 
way corporations. 


[No.  310.] 


8tate  of  New  Ywk  in  and  for  the  CSty 
and  County  of  New  York  to  review  an  or- 
der denying  relief  by  habeas  corpus  to  on* 
charged  with  a  violation  of  the  New  York 
atoek  transfer  tax  law,  which  order  waa  af- 
firmed anecessively  by  the  Appellate  IHrW 
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■Ion  of  the  Supreme  Conrt,  nrrt  Depart- 
ment,  uid  bj  the  Court  of  Appeal*  of  the 
,ftat&    AtOrmed. 

See  Nune  cue  below  fn  Appellate  MtI- 
don,  110  App.  DIt.  SZI,  9T  N.  Y.  Supp.  636'; 
In  Coort  of  Appeal*.  lU  N.  Y.  481,  77  N. 
E.  070. 

The  facti  an  stated  Id  the  opinio]]. 

Mesare.  John  G.  Mllhnni,  John  F.  Dillon, 
and  John  Q.  Johnson  for  plafotiff  In  error. 

MeuTs.  Jnlinfl  H.  Harer,  B.  Croiby  Kin- 
dlebeiser,  Horace  McGnlre,  and  Jamea  C. 
Graham  for  defendant  In  error. 

•    *  Mr.  Justice  Hebnes  delivered  the  opinion 

„  of  the  oonrt: 

2      This  is  a  writ  of  error  to  revise  an  order 

■  disraiesing  a  writ  of'habeaa  corpus  and  re- 
manding the  relator  to  the  custody  of  the 
defendant  in  error.  The  order  was  made  by 
a  single  justice  and  affirmed  sncceEsiTelj 
by  the  appellate  diTision  of  the  supreme 
eoort  (110  App.  I»v.  821,  07  N.  T.  Supp. 
SSS),  and  by  the  oourt  of  appeals  (184  N.  Y. 
431,  77  N.  E.  orO).  The  facte  are  these: 
The  relator.  Hatch,  a  resident  of  Connecti- 
cut, sold  in  New  York  to  one  Maury,  also 
a  resident  of  Connecticut,  but  doing  business 
in  New  Yorlc,  100  eiuires  of  the  stocic  erf  the 
Southern  Railway  Company,  a  Virginia  cor- 
poration, and  100  shares  of  the  stock  of  the 
Oiicago,  Milwaukee,  &  St.  Paul  Railroad 
Company,  a  Wisconsin  corporation,  and  on 
the  same  day  and  in  the  same  place  re- 
eaired  payment  and  delirered  the  certlfl- 
eates,  assigned  in  blank.  He  made  no 
memorandum  of  the  sale  and  affixed  to  no 
document  any  stamp,  and  did  not  other- 
wise pay  the  tax  on  transfers  of  stoclc  Im- 
posed by  the  N«w  Yorlc  I«ws  of  1006,  chap. 
241.  He  was  arrested  on  complaint,  and 
thereupon  petitioned  for  this  writ,  alleging 
tliat  the  law  was  void  under  the  14th 
Amendment  of  the  Constitution  of  tlie 
Onited  States. 

The  statute  In  qnestion  ieriea  a  tax  of  2 
cents  on  each  hundred  dollaifl  of  face  value 
of  atock,  for  STery  sale  or  agreement  to  sell 
fite  same,  etc.;  to  be  paid  by  affixing  and 
eanceling  stamps  for  the  requisite  amoout 
to  the  books  of  the  company,  the  stocic 
eertiflcate,  or  a  memorandum  required  In 
eertain  caaea.  Failure  to  pay  the  tax  Is 
nude  a  misdemeanor  punlahable  by  fine,  Im- 
priMnment,  or  both.  There  la  also  a  civil 
penalty  attached.  The  petition  for  the  writ 
sate  up  only  the  14th  Amendment,  aa  we 
have  mentioned,  but  both  udes  Iiave  argued 
the  case  under  the  oommerce  clause  of  the 
Constitution  (art.  1,  fl  8)  as  well,  and  we 
■haO  say  a  few  words  on  that  aspect  of  the 
qoMtloo. 
It  (■  tnu  that  »  mj  linltar  ituip  aot 


of  the  n]iited  States,  the  act  of  June  IS, 
1808,  chap.  448,  9  EG,  Schedule  A,  30  Stat  at 
L.  448,  MS,  U.  6.  Comp.  Stat.  1001,  p.  2300, 
was  upheld  in  Thomas  v.  United  States,  V02 
U.  a.  883,  48  L.  ed.  481,  24  Sup.  Ot.  Rep. 
300.  But  It  is  argued  that  different  oon-g. 
alderations  apply  to  the  states,  and  the  tax  B 
la  said  to  be  bad  under  the  14th* Amendment  • 
for  several  reaaans.  In  the  first  place  it  is 
said  to  be  an  arbitrary  discrimination.  This 
objection  to  a  tax  must  be  approached  with 
the  greatest  caution.  The  general  expres- 
^ons  of  the  Amendment  must  not  I>e  al- 
lowed to  upset  familiar  and  bng-established 
methods  and  proceaaes  by  a  formal  elabora- 
tion of  rules  which  its  worda  do  not  im- 
port. See  Michigan  C.  R.  Co.  v.  Powers,  201 
U.  S,  24B,  203,  H  L.  ed.  744,  761,  ZO  Sup.  CL 
Rep.  4SD.  Stamp  acts  neceasarily  are  eon- 
fined  to  certtdn  claaaea  of  transactions,  and 
to  classes  which,  considered  economically  or 
from  the  legal  or  other  possible  points  of 
view,  are  not  very  different  from  other 
classes  that  eacspe.  Yon  caimot  have  a 
stamp  act  without  sometlilng  that  can  be 
stamped  conveniently.  And  it  ia  easy  to 
coutuid  that  jnatice  and  eqnality  eaimot  be 
measured  by  the  convenience  of  the  taxing 
power.  Yet  the  eeonomiats  do  not  oandemit 
stamp  acts,  and  neither  does  the  Constltu- 

The  objection  did  not  taice  this  very 
broad  form,  to  be  sure.  But  it  was  said 
that  there  was  no  Inwia  for  ths  separation 
of  sales  of  stock  from  sales  of  other  Idnds 
of  personal  property;  for  instance,  especial- 
ly, bonds  of  the  sams  or  other  companies. 
But  bonds  in  most  cases  pass  by  delivn7, 
and  a  atamp  tax  hardly  oould  be  enforced. 
See  further,  Nicol  v.  Ames,  173  U.  8.  600, 
622,  623,  43  L.  ed.  786,  704,  7BS,  19  Sup.  CL 
Rep.  C22.  In  OtU  V.  Psrker,  187  U.  S.  006, 
47  li.  ed.  323,  23  Sup.  CL  Rep.  168,  practical 
grounds  were  recognized  as  sufficient  to 
warrant  a  prohibition,  which  did  not  apply 
to  sales  of  other  property,  of  sales  of  stock 
on  margin,  although  this  same  argument 
was  pressed  with  great  force.  A  fortiori  do 
they  warrant  a  tax  on  salea  which  ia  oat 
Intended  to  discriminate  against  or  to  dis- 
courage them,  Imt  simply  to  oolleot  a  reve- 
nue for  the  benefit  of  the  wliole  iwwimiiiiit.y 
in  a  convenient  way. 

It  Is  urged  further  that  a  tax  on  salea  Is 
really  a  tax  on  property,  and  that  therefore 
the  act,  aa  applied  to  tbe  sbares  of  a  foreign 
corporation  owned  by  nonresidents,  is  a 
taking  of  property  without  due  proeess  of 
law.  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  109  U.  B.  194,  60  L.  ed.  160,  28 
Sup.  Ct.  Rep.  88.  This  argument  pressea  the 
expressions  In  Brown  v.  Maryland,  It 
Wheat.  419,  44^  Q  L.  ad.  6T8,  SST;  Tairbaak 
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.  T.  United  SUtn,   ISl  U.  8.  SS3,  4S  L.  ed. 
gsaS,  21  Sup.  Ct.  Rep.  «48,  and  intervenlag 

•  euea,>to  new  application*,  and  futher  than 
they  properl7  can  be  made  to  go.  Whether 
we  are  to  diBtlngulBh  or  to  identity  taxe* 
Ml  Mieg  and  taxea  on  goodi  depends  on  the 
•oope  of  the  constitutional  proTision  eon- 
eenied.  Compare  Poppiano  v.  Speed,  199  U. 
8.  601,  620,  60  L.  ed.  28S,  292,  26  Sup.  Ct. 
Rep.  138.  A  tax  on  foreign  biUa  of  lading 
may  be  held  equivalent  to  a  tax  on  export* 
aa  againat  article  1,  S  9;  a  licenio  tax 
on  importera  of  foreign  goode  may  be 
held  an  unauUiorised  laterferenoe  with  com- 
merce; and  fet  It  would  be  eonBlstent  to 
■uaUin  a  tax  on  salea  within  the  atate  aa 
Rgainit  the  14th  Amendment,  so  f ar  aa  that 
alone  ia  concerned.  Whatever  the  right  of 
partiea  engaged  in  commerce  among  the 
atatea,  a  sale  depends  in  part  on  the  law  of 
the  etate  where  It  takes  place  for  Its  valid- 
Itj  and,  in  the  courts  of  that  state,  at  least, 
for  the  mode  of  proof.  No  one  would  con- 
test the  power  to  enact  a  statute  of  frauds 
for  such  transactions.  Therefore  the  state 
maj>  make  parties  pay  for  the  help  of  its 
laws,  as  Bgainat  this  objection.  A  statute 
requiring  a  memorandum  In  writing  is  quite 
as  clearly  a  regulation  of  the  busineaa  as  a 
tax.  It  la  unnecessary  to  consider  other 
answers  to  this  point. 

Yet  another  ground  on  which  the  owners 
of  stock  are  aaid  to  be  deprived  of  their 
property  without  due  process  of  law  ia  the 
adoption  of  the  face  value  of  the  sharea  as 
the  basis  of  the  tax.  One  of  the  stocks  was 
worth  (30.76  a  share  of  the  face  value  of 
CIOO,  the  other  fl72.  The  inequality  of  the 
tax,  so  far  as  actual  values  are  ooncemed, 
is  manifest.  But,  here  again  equality  In  this 
sense  has  to  yield  to  practical  considerations 
and  usage.  There  must  be  a  fixed  and  indis- 
putable mode  of  ascertaining  a  stamp  tax. 
In  another  sense,  moreover,  there  is 
equality.  When  the  taxes  on  two  sales  are 
equal,  the  same  number  of  shares  Is  sold  in 
each  case ;  that  is  to  say,  the  same  privilege 
Is  used  to  the  same  extent.  Valuation  is 
not  the  only  thing  to  be  considered.  As  was 
pointed  out  by  the  court  of  appeals,  the 
familiar  stamp  tax  of  2  cents  on  checks,  Ir- 
_  respective  of  amount,  the  poll  tax  of  a  fixed 
5  sum.  irrespective  of  income  or  earning  eapac- 

•  ity.  and  many  others,  illustrate  tbe'necea- 
sitv  Hnd  practice  of  sometimes  substituting 
count  for  weight.  See  Bell's  Gap  R.  Go.  v. 
PrnnsTlranla,  134  U.  S.  232,  33  L.  ed.  802, 
10  Sup.  Ct,  Rep.  633;  Merchanta'  ft  U.  Nat. 
Benk  v.  Pennsylvania,  187  U.  8.  481,  42  L. 
ed.  230,  17  Sup.  Ct.  Rep.  829.  Without 
ruinir  farther  into  a  discussion  which,  per- 
h-TH.  roiild  have  been  spared  in  view  of  the 
decision  to  Thomas  v.  United  State*,  19S  D. 


a  363.  48  L.  ed.  481,  24  Sup.  Ct.  Rep.  KW. 
and  the  constttiitlonal  reetrictUms  opon 
Congress,  we  are  of  opinion  that  the  Ne^ 
York  sUtnte  Is  vaUd,  so  far  as  the  14th 
Amendment  is  concerned. 

The  other  ground  of  attack  Is  that  the  aet 
an  interference  with  commerce  among  the 
several  states.  Cases  were  Ima^ned,  which, 
It  was  said,  would  faU  within  the  statute, 
and  yet  would  be  eases  of  such  eommereet 
and  it  was  argued  that  if  the  act  embraced 
any  such  cases  It  was  void  as  to  them,  and, 
if  void  as  to  them,  void  altogether,  on  a 
principle  often  stated.  United  Btatea  v. 
Ju  Toy,  IBS  U.  S.  S53,  262,  49  L.  ed.  1040, 
1043,  26  Sup.  Ct.  Rep.  644.  That  the  act  ia 
void  as  to  transactions  in  commerce  be- 
tween the  states,  if  it  applies  to  them.  Is 
thought  to  be  shown  by  the  decisions  con- 
cerning ordinances  requiring  a  license  tee 
from  drummers,  so  called,  and  the  like. 
Robbins  v.  Taxing  District,  120  U.  8.  *8B, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  46,  7  Sup. 
a.  Rep.  6S2;  Stockard  v.  Morgan,  186  U.  S. 
27.  48  L.  ed.  786,  22  Sup.  a.  Rep.  676; 
Rearick  v.  Pennaylvanla.  208  V.  8-  fi07,  SI  L. 
ed.  29.J.  27  Sup.  Ct.  Hep.  lo9. 

But  there  is  a  point  beyond  which  tbia 
court  does  not  consider  arguments  ot  this 
sort  for  the  purpose  of  invalidating  the  tax 
laws  of  a  state  on  constitutional  grounds. 
This  limit  has  been  fixed  In  many  cases.  It 
is  that  unless  the  party  setting  up  the  un- 
constitutionality of  the  state  law  belongs  to 
the  class  for  whose  sake  the  conatitutional 
protection  is  given,  or  the  class  primarily 
protected,  this  court  does  not  listen  to  bis 
objections,  and  will  not  go  Into  imaginary 
cases,  notwithstanding  the  seeming  logic  of 
the  position  that  it  must  do  so,  because  if, 
for  any  reason,  or  aa  against  any  class  em- 
braced, the  law  is  unconstitutional.  It  ]• 
void  as  to  an.  Albany  County  t.  Stanley, 
lOe  U.  B.  300,  311,  26  L.  ed.  1044,  1049; 
Clark  V.  Kansas  aty.  178  U.  8.  114.  118,  44 
L.  ed.  392,  396,  20  Sup.  Ct.  Rep.  284; 
Lampasas  v.  Bell,  ISO  V.  8.  276,  2S3,  2S4,  4S 
L.  ed.  627,  fi30,  631,  21  Sup.  a.  Rep.  368i 
Cronin  v.  Adams,  192  U.  S.  108,  114,  48  L.^ 
ed.  366,  38S,  24  Sup.  Ct  Rep.  219.  If  ths" 
law  Is  valid  when  confined  to  the'class  of* 
the  party  before  the  court,  it  may  be  more 
or  less  of  a  speculation  to  inquire  what  ex- 
ceptions the  state  court  may  read  Into 
general  words,  or  how  far  it  may  sustain  an 
act  that  partially  fails.  With  regard  to 
taxes,  especially,  perhaps  it  might  be  as- 
sumed that  the  I^slature  meant  them  to 
be  valid  to  whatever  extent  they  oould  bo 
sustained,  or  some  other  peculiar  principle 
might  be  applied.  See,  •.  g..  People's  Hat. 
Bank  V.  Marye.  191  IT.  S.  272.  281,  48  L.  ad. 
180.  186.  84  Bap.  CL  Sap.  6L 
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WbatevOT  the  ntmoa,  tbe  dedilons  an 
elcwr,  and  It  wu  becaiue  of  them  that  It 
WM  Inquired  lo  carefully  in  the  drummer 
CMoe  whether  the  partj  concerned  wa»  him- 
•elf  engaged  in  commerce  iMtween  the 
■tatee.  Stoclcard  v.  Morgan,  ISC  U.  S.  27, 
30,  30,  30,  «  U  ed.  TS5,  780,  TBS,  7M,  £2 
Sup.  Ct.  Rep.  070;  Caldwell  t.  North  Caro- 
Bna,  187  U.  S.  822,  47  L.  ed.  338,  23  Sup.  Ct. 
Rap.  229;  Rearick  t.  PennsylTaaia,  supra. 
Therefore  we  begin  with  the  game  Inquiry 
ia  thii  caae,  and  It  !■  plain  that  we  can 
get  no  farther.  There  ii  not  a  ehadow  of 
a  ground  for  calling  the  traneaction  de- 
•crlbed  auch  commerce.  The  eommnnl- 
eationa  between  the  partiea  were  not  be- 
tween ditfereDt  atatee,  aa  in  Western  U. 
Teleg.  Oo.  t.  Teiae,  106  U.  8.  480,  26  L.  ed. 
1067,  and  the  bargain  did  not  contemplate 
or  induce  tbe  transport  of  property  from 
one  state  to  another,  as  in  the  drummer 
cMes.  Rearlck  v.  FennsytTania.  The  bar- 
gain was  not  affected  in  any  way,  legally 
or  practically,  by  the  fact  that  the  parties 
happened  to  have  come  from  another  state 
before  they  made  it.  It  does  not  appear 
that  the  petitioner  came  into  New  York  to 
Bell  his  stock,  as  it  was  put  on  his  behalf. 
It  appears  only  that  he  sold  after  coming 
lnt«  the  state.  But  we  are  far  from  im- 
plying that  it  would  have  made  any  dif- 
ference If  he  had  come  to  New  York  with 
the  supposed  Intent  before  asy  barg^  was 

It  is  said  that  the  property  sold  was  not 
within  the  state.  The  Immediate  abject  of 
sale  wai  the  certificate  of  stock  present  in 
New  York.  That  document  waa  more  than 
evidence.  It  was  a  constituent  of  title, 
doubt,  !■  a  more  remote  sense,  the  object 
_  was  the  membership  or  share  which  the 
§  oertlflnate  conferred  or  made  attainable. 
*  Uore  remotely  still  it  was  an'interest  in 
the  property  of  the  corporation,  which 
might  be  in  other  states  than  either  the 
eorporation  or  tbe  certiflcate  of  etock.  Bu 
we  perceive  no  relevancy  in  the  analysfi 
The  facts  that  the  property  sold  is  outside 
of  the  state,  and  tbe  seller  and  buyer 
foreigners,  are  not  enough  to  make 

eommerce  with  foreign  nations  or  amc_„ 

•ereral  atatee,  and  that  is  all  that  th^e  is 
here.  On  the  general  question  there  should 
be  compared  with  the  drummer  cases  the 
decisions  on  the  other  side  of  the  line. 
Nathan  v.  Louisiana,  8  How.  73,  12  L.  ed. 
B02;  Woodruff  v.  Parham,  B  Wall.  123,  19 
L.  ed.  382;  Brown  v.  Houston,  114  U.  S.  622, 
89  L.  ed.  267,  6  Bup.  Ct.  Rep.  1091  i  Emert  v. 
Missouri.  158  U.  S.  298,  39  L.  ed.  430,  S 
Inters.  Com.  Rep.  88,  10  Sup.  CL  Rep.  B67. 
A  tax  Is  not  on  unoonatitutlonal  regulation 
la  every  caM  where  aa  ah«>lut«  proUUUon 


of  sales  would  be  one.  Americas  Steel  ft 
Wire  Co.  V.  Speed,  182  O,  8.  000.  48  L.  ed. 
038,  24  Sup.  Ct.  Rep.  865.  We  think  it  un- 
neoessory  to  eiplain  at  greater  length  th« 
reasons  for  our  opinion  that  the  petitioner 
has  suffered  no  unconsUtuUonol  wrong. 
Order  affirmed. 


G.  PAUE  ft  BROTHER. 


V  JSJA**"*?  "P°°  '"'  tobacco  which, 
when  withdrawn  from  a  bonded  warehoua^ 
has  lost  in  weight  through  evaporation  of 
moisture,  must  be  asseBsed  on  the  basis  of 
welglit  at  the  time  of  the  original  entry  oa 
prescribed  by  the  proviso  to  tie  act  of  j'ulv 
2*,  1887  (30  Stat,  at  L.  213,  chap  11  ug 
Comp.  Stat.  1801,  p.  1701),  %  33,  which  is 
general  In  lU  application,  and  not  restricted 
to  merchandise  Imported  before  the  act  took 

Dutiea— on  withdrawals  from  bonded  waro- 

2.  The  duty  on  imports  withdrawn 
irom  bonded  warehouees  must  be  aesessed 
on  the  basU  of  weight  at  the  time  of 
original  entry,  as  prescribed  by  the  provisw 
"  "fi  °'£^ll  ^L  '^"'  9  3^'  netwitfisUnd- 
ng  Ue  addition  by  the  act  of  Dec.  15,  1802 
32  Stat  »t  I.  76S,  chap.  1,  U.  8.  Comp. 
Stat.  Supp.  1905,  p.  419),  of  a  proviso  to  ( 
w  of  the  customs  administrative  act  of 
June  10,  1890  (26  Stat,  at  L.  HO,  chap.  407) 
that  the  same  rate  of  duty  shall  ^e  col- 
lected upon  such  merchandise  as  may  he 
impraed  by  law  upon  like  articles  imported 
at  the  time  of  withdrawal,  since  this  pro- 
vision refers  to  the  rate  of  duty,  and  not  to 
the  date  at  which  the  weight  is  to  be  taken 
as  the  basis  ol  such  duty. 
StatntSfr-ptovisos— aaoption  of  official  con- 
struction by  re-enactment, 
n.  ^.J^^^^'}^  enacting  the  proviso  to 
the  act  of  July  24,  18B7,  g  S3,  which  differs 
jD^.^'rfi™"***  *"  *■"■  *^  0'  October  L 
1890  (28  Stet.  at  L.  624.  chap.  1244)  a  m 
only  In  substituting  the  word  "entry"  for 
the  word  -withdrawal"  as  the  date  when 
the  weight  of  merchandise  withdrawn  from 
bonded  warehouses  is  to  be  taken  aa  the 
Msis  of  the  duty,  must  be  deemed  to  haire 
adopted  the  construction  given  to  the 
earlier  proviso  by  the  Attorney  Qeneral 
and  followed  by  the  executive  offleere 
charged  with  tbe  administration  of  the  law, 
viz..  that  such  proviso  was  general  in  its 
application,  and  not  restricted  to  merchan- 
dlae  Imported  l>efora  tbe  act  took  effect. 

[No.  258.] 
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OH  WRIT  of  Cmrttorarl  to  the  United 
St&tes  Circuit  Court  of  Appeali  for  tbe 
Second  Circuit  to  review  a.  Judgment  irhleli 
revened  a.  judgment  at  the  Circuit  Court  for 
the  Southern  District  of  New  York  sustain- 
ing the  decision  of  the  board  of  Kensr&I 
kpprnisers,  which  had  mffirmed  the  ruling 
of  the  collector  that  the  dut7  on  Imports 
withdrawn  from  lionded  warehouses  must  be 
ftasessed  on  the  baeis  of  the  weight  at  the 
time  of  the  original  entrj.  Judgment  of 
the  Circnft  Court  of  Appeals  rerened  uid 
that  of  the  Circuit  Court  affirmed. 

See  same  ease  below,  140  Fed.  464. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attomej  General  HcBeynalds 
and  Solicitor  General  Hoyt  for  petitioner. 

Messrs.  John  O.  Carlisle,  Edward  8. 
Hatch,  J.  Stuart  Tompkins,  and  Hatch, 
Keener,  &  Chite  for  respondents. 

7  ■  Ur.  Justice  UcKenna  delirered  the  opin- 
ion of  the  court; 

This  case  iuTolvea  the  question  whether, 
upon  withdrawal  of  imports  from  a  bond- 
ed warehouse,  duties  should  ba  coUactad  ac- 
cording to  their  weight  then  or  upon  their 
greater  weight  when  entered  and  Imported 
into  the  country,  the  loss  having  been  oc- 
casioned bj  evaporation  of  moisture. 

The  merchandise  in  qnestlon  was  leaf 
tobacco  imported  into  the  port  of  New  Yorlc, 
a  part  before  and  a  part  after  July  24,  1807. 
It  was  entered  under  bond  for  warehousing 
without  the  payment  of  duty,  and  with- 
drawn from  warehouse  after  the  present 
tariff  act  went  Into  effect,  and  waa  assessed 
by  the  collector  tor  duty  on  the  basis  of 
weight  at  the  time  of  Ita  entry.  The  Im- 
porters, Falk  ft  Brother,  protested  and  ap- 
pealed from  the  decision  of  the  collector  to 
the  board  of  general  appraiiera.  The  board 
affirmed  the  ruling  of  the  collector  on  Its 
opinion  in  Re  Schmidt  {Q.  A.  4814,  T.  D. 
19716).  Falk  A  Brother  then  institnUd 
proceedings  for  review  before  the  circuit 
court  for  the  southern  district  of  New  York, 
and  that  court  suetained  the  decision  of  the 
board  of  appraisers.  14fi  Fed.  674.  The 
drcuit  court  of  appeals  reversed  the  droult 
«ourt.    146  Fed.  484. 

The  contenticMi  of  the  Importers  is  that 
the  merchandise  Is  subject  to  duty  under 
the  proviaions  of  Schedule  F  of  the  act  of 
July  24,  1B97,  based  upon  weight  at  the 
time  of  vHihdraical  from  bond  for  consump- 
tion, under  the  provisions  of  g  60  of  the  act 
»f  October  1,  1890.  It  U  oontended  that  the 
proviso  of  the  latter  act  has  not  been  re- 
pealed but  Is  in  full  force  and  effect,  and  Is 
appUeabIs  to  merchandise  entered  In  bond 
•dbaequent  to  the  passafs  of  the  act  of  July 
t^  I89T.    The  board  of  appralstrs  held  that 


the  proviso  of  9  60  of  the  act  of  1890  waa 
repealed  by  |  33  of  the  act  of  1897. 

Those  sections  an,  respectively,  aa  fol- 
lows: * 
*  "Sec.  60.  That  on  and  after  the  day  when  ■ 
this  act  shall  go  Into  effect  all  goods,  wares, 
and  merchandise  previously  Imported,  for 
which  no  entry  has  beau  made,  and  aU 
goods,  wares,  and  merchandise  previously 
entered  without  payment  of  duty  and  un- 
der bond  for  warehousing,  transportation, 
or  any  other  purpose,  ftyt  which  no  permit 
of  delivery  to  the  Importer  or  his  agent  has 
been  Issued,  shall  be  subjected  to  no  other 
duty  upon  the  entry  or  the  withdrawal 
thereof  than  If  the  same  were  imparted, 
respectively,  after  that  day:  Provided, 
that  any  imported  merchandise  deposited  In 
bond  in  any  public  or  private  bonded  ware- 
house, having  been  so  deposited  prior  to 
the  first  day  of  October,  eighteen  hundred 
and  ninety,  may  be  withdrawn  for  consump- 
tion at  any  time  prior  to  February  first, 
eighteen  hundred  and  ninety-one,  npon  the 
payment  of  duties  at  the  rates  in  force 
prior  to  the  passage  of  thia  act:  Provided* 
ftirtXer,  Thatj  when  duties  are  based  npon 
the  weight  of  msrehandise  deposited  in  any 
public  or  private  bonded  warehouse,  said 
duties  shall  be  levied  and  collected  npon 
the  weight  of  such  merchandise  at  the  time 
of  its  ieithdrawoV  26  Stat,  at  L.  624, 
chap.  1244. 

"Sec  33.  That  on  and  after  the  day 
when  thia  act  shall  go  Into  effect  all  goods, 
wares,  and  merchandise  previously  import- 
sd,  for  which  no  entry  has  been  made,  and 
all  goods,  wares,  and  merchandise  previous- 
ly entered  without  payment  of  duty,  and 
under  bond  for  warehousing,  transportation, 
or  any  other  purpose,  for  which  no  permit 
of  delivery  to  the  importer  or  his  agent 
has  been  Issued,  shall  be  subjected  to  the 
duties  imposed  by  this  act,  and  to  no  other 
duty,  upon  the  entry  or  the  withdrawal 
thereof]  Jfrooided,  That,  when  duties  are 
based  upon  the  weight  of  raerchandise  de- 
posited in  any  public  or  private  bonded 
warehouse,  said  duties  shall  be  levied  and 
collected  upon  the  weight  ot  such  merchan- 
dise at  the  time  of  Its  sntry."  30  Stat,  at 
L.  213,  chap.  11,  U.  S.  Comp.  Stat.  1901,  p. 
1701. 

The  drcuit  court  held  that  those  sections 
were  not  repugnant.  The  court  aaldt 
"Neither  Is  general  in  Its  application,  but. 
Is  restricted  to  merohandiee  previously  Im-'' 
ported  for  whichano  entry  has  been  made."* 
The  court,  however,  sustained  the  dedsion 
of  the  board  on  the  ground  that  S  29S3  of 
the  Revised  Statute*  (U.  S.  Oomp.  Stat 
ISOl,  p.  1958)  waa  applleabls.  That  seetioa 
b  M  foUowai    *fta  no  ease  shall  there  ba 
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anj  aibatuneDt  of  the  dutfe*  or  ftllowBnce 
for  any  injury,  duniige,  deterioration,  lots, 
or  leakage  Bustalned  by  ftny  merchandise 
while  deposited  in  uiy  pubUe  or  private 
bonded  warehouse." 

The  importer*  denhd  the  application  of 
that  aeetlon,  and  contended  that  under  the 
law,  and  particularly  under  S  80  of  the 
eaitoma  administratlTe  act  of  June  10,  as 
amended  December  16,  1902  (presently  to  be 
stated),  they  were  anthorixed  to  withdraw 
the  mcrchandiae  from  warehouse  npon  the 
payment  of  duties  and  charges  based  upon 
tts  weight  at  the  time  of  withdrawal.  The 
eaurt  ruled  against  the  contention,  and 
■aid:  "It  aeems  too  plain  for  dlseuasion 
that  the  word  aoss'  [referrmg  to  S  2983], 
eoupled  as  It  is  in  the  disjunctive  with 
leakage,'  applies  precisely  to  such  a  case 
aa  the  one  before  us.  I  cannot  And  any 
Boond  reason  for  bellering  that  the  Congress 
did  not  hare  %  S9S3  in  mind  when  it  enacted 
■aid  S  20,  as  amended.  It  is  otirioua  that 
I  20,  especially  as  amended,  refers  es- 
ehisively  to  rate  rather  than  weight.''  Ttie 
drenit  oourt  of  appeals  differed  from  the 
drcnlt  court  fn  the  application  of  S  29S3. 
It  held  that  the  loss  tlkere  provided  for  re- 
lated solely  to  the  loss  of  merchandise  sub- 
ject to  duty,  and  such  los*  had  not  occurred. 
The  court  further  held  that  the  other  terms 
of  the  Mctlon  referred  to  actual  reduction 
in  the  value  or  quantity  of  the  merchandise 
Haelf.  nt  is  clear,"  it  was  said,  "that 
eraporatlon  of  moisture  Is  not  los^ 
•ustained  by  .  .  .  merchandise."  The 
ea«e  of  Seeberger  r.  Wright  ft  L.  Oil  &  Lead 
Ufg.  Co.  1G7  U.  S.  183,  3S  L.  ed.  66fi,  IS 
Sup.  CL  Bep.  683,  was  referred  to  as  anal- 
ogous. The  conrt  also  disagreed  with  the 
construction  of  the  circuit  court  of  S  20  of 
the  customs  administrative  act,  and  held 
that  by  virtue  of  the  proviso  added  to  that 
section  December  IS,  1002  (stated  later), 
duties  should  have  been  assessed  according 


•  *  This  history  of  the  case  exhibits  the  oon- 
tantions  of  the  parties  and  the  elements  of 
the  contentions,  and,  it  will  tie  seen,  the 
ease  is  one  of  statutory  eonstructloD. 

First,  as  to  Seeberger  r.  Wright  &  L.  Oil 
ft  Lead  Mfg.  Co.  supra,  which  is  nrged  as 
eontrolling.  The  importation  there  was 
lUxaeed.  The  proof  ahowed  that  the  seed 
eont^ned  duat  composed  of  day,  sand,  and 
gravel  to  an  average  of  4  per  cent.  The  case 
turned  upon  the  meaning  of  the  word 
"draught**  In  §  2S9S  of  the  Revised  Kstutes 
(U.  8.  Comp.  StaL  1901,  p.  1919).  It  was 
Mvumed  that  the  word  did  not  apply  to  Im- 
parities, and  it  WM  (aid  that  the  lower 
«onrt  wms  eorreet  In  ■■saining    that    th« 


flaxseed  tn  question  which  was  made 
dutiable,  under  the  act  of  1883  [22  Stat  at 
L.  613,  chap.  121],  at  20  cents  per  bushel  ot 
SO  pounds,  less  tare,  meant  66  pounds  of 
clean  Beed,  or,  at  least,  seed  free  front  any 
impurities,  such  as  the  eUy,  sand,  and 
gravel  in  question. 

The  moisture  which  the  tobacco  in  tha 
case  at  bar  absorbed  cannot  be  said  to  he 
an  Impurity  within  the  meaning  of  that 
decision,  even  though  moisture  In  tobacco  is 
a  variable  quantity  and  its  amount  can  be 
estimated  by  weighing  the  tobacco  at  dif- 
ferent times.  Nor  can  It  be  considered  ■• 
an  independent,  nontaxable  substance,  even 
though,  sj  conceded  in  this  case,  it  was  ab- 
sorbed on  the  ocean  voyage.  The  statute! 
contemplate  and  apply  to  merchandise 
which  may  change  in  weight,  and  if  the 
moisture  in  the  tobacco  in  this  ease  con  1m 
r^arded  as  an  Independent  substance, — so 
much  "aea  water,"  to  use  counsel's  graphto 
phrase, — a  question  of  the  application  of 
SS  50  or  S3  could  not  arise.  One  or  other  of 
those  sections  was  eoniddered  spplleable 
from  the  beginning,  and  the  Importations 
regarded  as  contrcJIed  by  it,  as  merchandise 
subject  to  duty  by  wdght,  and  necessarily 
there  was  involv^  the  question  at  what 
time  the  weight  should  be  estimated, — at 
the  time  of  entry  or  at  the  time  of  with- 
drawal from  warehouse.  To  that  question, 
then,  we  shall  address  ouiselvea. 

It  is  said  by  counsel  for  the  United 
States  that,  prior  to  October  1,  1890,  duties 
were  uniformly  demanded  and  collected  ao-^ 
cording  to  the  weight  of  merchandise  atj 
original  entry,  cltinf*ln  support  of  the  as-* 
sertion  the  custom  recitations  of  1884  and 
1899.  Upon  that  date  {October  1,  1890)  the 
tariff  act  of  1890  took  effect.  Sectlcm  60 
provided,  as  we  have  seen,  that  goods  pre- 
vionsly  imported,  for  which  no  entry  hod 
been  made,  and  gooda  warehoused,  for  which 
no  permit  of  delivery  had  been  issued, 
should  he  subject  to  no  other  duty  than  if 
the  goods  were  imported  after  the  day  the 
act  took  effect.  It  was  also  provided  that, 
when  duties  were  based  upon  the  weight  of 
warehoused  merchandise,  the  duty  should 
"lie  levied  and  collected  upon  the  weight  of 
such  merchandise  at  the  time  of  its  witX- 
drateat"  (Italics  ours).  A  question  arose  a> 
to  the  scope  of  the  proviso,— -whether  it 
was  restricted  to  the  matter  Immediately 
preceding,  that  is,  merchandise  imported  be- 
fore the  act  took  effect,  or  was  of  general 
application,  applying  ai  well  to  merchandise 
Imported  ufter  as  before  the  act  took  effect. 
The  Attorney  Oeneral  dedded  that  the  lat- 
ter was  its  sffeeL  He  said  (20  Ops.  Atty. 
Gen.  8t,  82):  "^  tun  aware  that  under 
tonner  tariff  acts  the  rale  has  been  to  levy 
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dnUM  ^on  wdf^bls  merchaadlH  Meerd- 
fng  to  tlie  wdgU  At  the  data  of  impor- 
tation, but  tlii»  prorfM  MemB  to  be  in- 
teided  to  ehrage  tkat  rnla,  ind  there  leeni* 
to  be  BUffident  reMon  for  lueh  chuge." 

The  executiT*  officer*  of  the  gofernment 
f<^Dwed  this  conBtniction  nntll  the  eot  of 
Jnly  24,   1897,   known   aa  the  Dingley  »ct, 
wu  pnaiMd.    The  eoDstTuetlon  made  bj  the 
Attorney  General  h  disputed  aa  applicable 
to  S  33  of  the  act  of  1897,  and  it  la  urged 
that  the  whole  Kopc  and  meaning  of  that 
■ectiOD,  when  reduced  to  Its  aimpleet  terme, 
make  goods  theretofore  entered  nnder  bond 
for  warehouse  subject  to  the  duties  imposed 
by  the  act  upon  the  withdrawal  thereof, 
when  the  section  la  construed  In  accordance 
with  the  rule  that  a  proviso  refers  only  to 
the  provision  of  a  statute  to  which  it  la  ap- 
pended.   Thia  may  be  conceded  to  be  the 
primary   purpose  of  a  proviso,  but  a  pre- 
nimption  of  such  purpose  cannot  preTsU  to 
determine  the  intention  of  the  legislature 
against    other    tests    of    meaning     mmre 
demoDStrative.     We  said  In  United  States 
T.  Whitridge,  197  U.  8.  at  page  143,  4fl  L 
_ed.  at  page  69B,  26  Sup.  Ct.  Rep.  at  page 
5  408:     "While  no  doubt  the  grammatical  and 
•  logical  scope  of  a  proviso  is  confined  to  the 
subject-matter  of  the  principal  clause,  wo 
e«nnot  forget  that  in  practice  no  auch  limit 
k  obaerved."     And  the  Attorney  General's 
opinion  cannot  bs  overlooked.    The  proviso 
which  he  construed  In  fi  60  of  the   act  of 
1890  was  re-enacUd  In  9  33  of  the  act  of 
18B7.     It  would  be  extreme  to  hold  that 
Congress  by  doing  so  intended  to  set  up  the 
technical  rule  relating  to  provisos  against 
the  construction  of  the   Attwney  General, 
and  to  change  that  conrtruotlon  by  repeat- 
ing the  very  words   construed.    And   there 
could  have  been  no  overa^ht.    The  practice 
of   the   executive    officers    for    years    gave 
amphaala  and  materiality  to  the  construction, 
A  change  was  made,  however,— a  change  of 
one  word, — a  change  recommended  by  the 
Treasury  Department  to  increase  the  reve- 
nues and  give  greater  convenience  to  the  ad- 
ministration   of    the    cuitoma    lawa.     The 
word  "entry"  was  substituted  for  the  word 
"withdrawal,"   and    necessarily    thereafter 
dnties  npon  merchandise  there  provided  for 
were  to  be  based  upon  weight  at  the  time  of 
•niry.     Nor  do  we  see  that  there    Is    any 
contradiction  of  this  in  other  provisions  of 
the    statute.      Certain    provisions    of    the 
customs  adminiatratlva  act  are,  however,  re- 
lied upon.    The  provisifms  of  that  act,  here- 
after  quoted,  originated  in  |  I  of  the  act 
of  Hareh  14,  ISM  (14  Btat  at  L.  8,  chap. 
IT),   and  were    carried    into    the    Revised 
SUtntea  aa  S  2970  {V.  8.  Gomp.  Stat.  1901, 
p.  IBU),  which  provided  that  merdtandlse 
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dqwdted  In  warehouse  miglit  be  wtt&drawB 
for  consumption  within  one  year  from  tha 


___  tnsumption  within  one  year  f 
date  of  importation,  npon  payment  of  the 
duties  and  charges  to  which  it  ml^t  be 
subject  by  law  at  the  time  of  withdrawaL 
At  the  expiration  of  one  year,  and  until  the 
expiration  of  three  years,  it  might  be  with- 
drawn for  consumption  on  payment  of  the 
duties  assessed  on  the  original  entry  and 
charges,  and  an  additional  duty  of  10  per 
centum  OB  the  amount  of  such  duties.    It 

,s  decided  In  Merritt  v.  Cameron,  137  U. 

S42,  660,  661,  34  L.  ed.  772,  776,  11  Sup. 
Ct.  Rep.  174,  that  that  section  "was  intend- 
ed to  provide  for  cases  in  which  a  change  of 
rate  of  duty  had  been  made  by  statute 
while  the  merchandise  was  In  bonded  ware-  ^ 

•Then    came    9    20    of    the    customs   ad-» 
ministrative  act  of  June  10,  1890  (28  Stat, 
at  L.  140,  chap.  407),  as  amended  by  act  of 
October  1,  1890    (28  Stat,  at  L.  624,  chap. 
1244,  U.  S.  Comp.  Stat.  1901,  p.  1950),  pro- 
viding  that   warehouse   merchandise   might 
be  withdrawn  for  consumption  within  three 
yean  from  the  date  of  tbe  original  impor- 
tation,   on    payment    of    the    duties    and 
charges   to   which   it  might  be   subject   by 
law  at  the  time  of  such  withdrawal.    Tha 
section  was  amended  In  1902  (32  Stat,  at  I* 
TS3,  chap.  1,  U.  S.  Comp.  Stat.  Supp.  1903, 
p.  419)  by  the  addition  of  the  following  pro- 
'iso:  "Provided,  That  the  same  rate  of  duty 
ihall  be  collected  thereon  aa  may  be  imposed 
by  law  upon  like  articles  of  merchandise  im- 
ported  at  the  time  of  the  withdrawal."    The 
circuit  court  of  appeals  gave  controlling  force 
to  the  proviso  as  fixing  the  meaning  of  the 
section.    The  court  said  that  ft  liad  held  in 
Mosle  V.  BidwslI,  66  G.  a  A.  633,  130  Fed. 
334,    "that    the    amendmont    of    1902    was 
declaratory  of  the  meaning  of  the  section 
priM"  to  said  amendment,  and  that  Its  mean- 
ing as  thus  declared  waa  that  no  greater  or 
different  duties  could  he  imposed  than  those 
to  which  other  like  goods  Imported  at  the 
time  of  withdrawal  would  be  subject."    Be- 
garding    this    decision     as     oouclusive     the 
court  said:     "If  other  like  goods  had  been 
imported  at  the  time  when  these  goods  (the 
tobacco  in  question)  were  withdrawn,  duty 
would  have  been  asseaaed  thereon  according 
to  their  weight  at  such    time."    But    tha 
question  in  Uosle  v,  Bidwell  was  not  the 
same  aa  In  the  ease  at  bar.     The  question 
now  is  not  what  rate  of  duty  merchandtsa 
is  subject  to,  or  whether  It  ia  exempt  from 
duty,  but  at  what  date  Its  weight  Is  to  ba 
taken  as  a  basis  of  duty.    And  weight  ia 
a  fact  Independent  of   the   rate   of  duty. 
The  proviso  of  |  20  of   the    customs    ad- 
ministrative act,  therefore,  cannot  be  mala 
paramount  to  the  proviso  in  |  SS  of  the 
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tariff  act  of  1S97.  Nor  wss  th&t  the  purpose 
of  ite  enftetment.  It  wu  enacted  to  nulll- 
ij  the  effect  of  the  deciston  of  the  oirmiit 
court  in  Moale  t.  Bldwell,  by  which  5  20  waa 
eonetrued  to  require  the  payment  of  dutiei 
which  had  accrued  at  the  time  of  importa- 
_tion,  notirithHtanding  a  change  of  rate  or 
Bthat  the  goods  had  become  exempt  from 
•  duty  beforeatheir  withdrawal  from  ware- 
house.  Thla  construction  was  contrary  to 
the  general  understanding  of  the  section  and 
the  practice  of  the  Department.  Thia,  then, 
{■  OUT  view:  The  Attorney  General  having 
construed  the  proviso  of  g  GO  of  the  act  of 
1800  as  not  restricted  to  the  matter  which 
immediately  preceded  It,  but  ee  of  general 
application,  and  this  construction  having 
been  followed  by  the  executive  offlcere 
charged  with  the  administration  of  the  law, 
OongresB  adopted  the  construction  by  the 
enactment  of  §  33  of  the  act  of  1897  and  in- 
tended to  make  no  other  change  than  to  re- 
quire, as  the  basis  of  duty,  the  wei^t  of 
tbe  merchandise  at  the  time  of  entry,  in- 
stead of  its  weight  at  the  time  of  it*  with- 
drawal from  warehouse. 

Judgment  of  the  Circuit  Court  of  Appeale 
is   therefore    reversed      and    that     of    the 
Ormit  Court  is  affirmed  and  the  cose 
manded  to  tbe  latter  court 
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J.  B.  OBCUTT  COMPANY,  Charles  Duncan, 

Charles  H.  Dauchy  Company,  and  Charles 

DuDCOU,  Trustee,  Petitioners, 

CHARLES  H.  GREEN,  et  aL 

Bankruptcy— validity    «f    goneial    older— 
filing  Hn^T^ 

1.  The  Supreme  Court  of  the  United 
Btates  was  empowered  by  the  provision  of 
the  bankrupt  act  of  July  1,  189B  {30  Htat. 
at  L.  664,  chap.  641,  U.  8.  Comp.  Stat.  1801, 

S.  3434),  S  SO,  that  all  necessary  rules, 
irms,  and  orders  as  to  procedure  and  for 
CMTying  the  act  into  force  and  effeet  shall 
be  prescribed,  and  may  be  amended  from 
time  to  time,  by  that  court,  to  provldo  by 
general  orders  in  bankruptcy  No,  21,  that 

{roofs  of  debt  received  by  any  trustee  shall 
e  delivered  to  the  referee    to    whom    the 
cause  ii  referred. 
Bankruptcy— filing  claim  with  trustee. 

2.  The  presentation  and  deliveiy  of 
proof  of  claim  to  the  trustee  in  bankruptcy 
within  a  vear  after  the  adjudication  is  a 
•ofildeDt  Sling  within  the  meaning  of  the 
banlcTupt  act  of  July  1,  1898,  S  67,' when 
read  In  connection  with  general  orders  in, 
bankruptcy  No.  El,  providing  tbat  proofs ' 
of  dabt  reerived  by  any  tnistes  shall  be  de- 
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livved  to  tlw  refaraa  to  whom  the  cause  is 

referred. 

Bankrupter— flUuK  claim -' tiuitev'a    own 

3.  A  trustee  In  bankruptcy  eannot  file 
with  himself  his  proof  of  his  own  elain 
against  the  bankrupt  estate,  nor  will  the 
delivery  of  such  claim  to  his  attorney,  to  be 
filed  with  the  referee,  be  deemed  the 
equivalent  of  a  delivery  to  such  refereet 

[No.  11«.] 


ON  WHIT  rf  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  on  order  reversing 
an  order  of  the  District  Court  for  the 
Northern  District  of  New  York,  which,  re- 
vereing  the  determination  of  a  referee  in 
bankruptcy,  directed  that  certain  claims 
against  the  bankrupt  estate  ritould  be  filed 
as  of  the  date  when  delivered  to  the  trus- 
tee. Order  of  the  Circuit  Court  of  Appeals 
reversed  and  that  of  tbe  District  Court 
modiSed  by  refusing  the  filing  of  the  proof 
of  claim  of  the  trustee  himself,  and  as  so 
modified  affirmed. 

See  same  cose  below,  70  0.  C  A.  101,  137 
Fed.  617. 

Statement  by  Mr.  Justice  Feckham: 
This  case  comes  here  upon  return  to  a 
writ  of  certiorari,  issued  by  this  court  to 
tbe  circuit  court  of  appeals  of  the  second 
circuit.  It  Is  a  prooeeding  In  bankruptcy, 
and  the  question  tnvolred  is  one  in  regard 
to  the  sufficiency  of  tiie  filing  of  certain 
proofs  of  claims  against  tbe  bankrupts'  es- 
Ute. 

Tbe  facts  are  these:  Messrs.  Ingalla 
Brothers  were  adjudicated  bankrupts  In  pro- 
ceedings In  the  district  court  of  the  United 
States  for  the  northern  district  of  New 
York  on  tbe  8d  day  of  December,  1902. 
Soon  thereafter  one  Charles  Duncan  was  ap- 
pointed trustee,  and  on  the  IKh  day  of 
December,  1902,  he  duly  verified  a  proof  of 
claim  in  his  own  behalf  for  M,171,  admit- 
ting an  offset  of  9327.  On  the  let  of  April, 
1003,  the  J.  B.  Oicutt  Company  duly  veri- 
fied a  proof  of  claim  against  the  bankrupts' 
estate  for  9893.68,  and  in  a  short  time  de- 
livered It  to  tbe  trustee.  At  the  first  meet- 
of  creditors  Charles  H.  Dauchy  Com- 
pany presented  to  the  referee  a  defective 
proof  of  claim  against  said  bankrupts  for 
93,336.67,  which  was  returned  by  the  referoa^ 
to  said  company*  for  correction.  Prior  tc* 
January  23, 1903,  the  Dauchy  Company  duly 
verified  another  proof  of  claim  In  the  eama 
amount,  prepared  by  Henry  W.  Smith,  the 
attoniay  tor  tlia  tnutaa,  who   kad  TOlan- 
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teered  to  prepare  tiie  ■&ni«  so  aa  to  comply 
with  the  rules,  and  on  or  about  March  IS, 
1M3,  the  Daachy  Companf  delivered  this 
proof  of  claim  to  the  trustee.  Prior  to  June 
1,  1003,  the  trustee  delivered  all  three 
elalnu  to  lald  Henry  W.  Smith,  with  direc- 
tions to  file  the  same  with  the  referee, 
which  the  attorney  promJied  to  do.  In  this 
ha  failed.  When  the  attorney  Smith  re- 
edred  these  claims  from  the  trustee  he 
handed  them  to  a  clerk  in  his  office,  direct- 
ing him  to  put  them  with  the  papers  In  this 
proceeding,  and  shortly  after  told  the  cleric 
to  file  the  proofs  of  the  claim  with  the 
referee.  The  clerk  neglected  to  do  so,  and 
some  time  afterwards,  upon  being  asked  In 
regard  to  it,  said  that  he  would  do  so  Im- 
mediately. This  was  before  the  expiration 
of  the  year  after  the  adjudication.  But  he 
again  failed  to  make  the  flllng.  The  Dauchy 
proof,  which  had  been  left  with  the  at- 
torney. Is  lost  and  cannot  be  found,  after 
diligent  search  made  by  the  attorney  for 
it  in  his  office.  The  other  two  claims,  the 
Orcutt  Company  and  Duncan's  own  claim, 
were  found  In  a  package  of  papers  relating 
to  another  bankruptcy  proceeding.  Amothsr 
proof  of  claim,  for  the  same  amount,  was 
made  by  the  Dauchy  Company  April  2, 
1904,  and,  with  the  Duncan  and  Orcutt 
proofs,  was  preaented  to  the  referee  for 
filing,  each  proof  being  accompanied  by  a 
petition,  dated  April  S,  1001,  for  leave  to 
file  each  of  said  claims  n«no  pro  tune  aa  of 
a  date  prior  to  December  3,  1003,  or  for  such 
other  or  further  relief  as  might  be  just  and 
proper.  Smith  was  not  the  attorney  for  any 
of  the  claimanta,  and  his  failure  to  file  with 
the  referee  was  not  by  virtue  of  any  in- 
structions to  withhold  such  claims  from 
filing,  nor  was  it  known  on  the  part  of  any 
of  the  claimants  that  he  bad  failed  to  file 
them  until  more  than  a  year  after  the  ad- 
judication. 

Upon  the  presentation  of  these  claims 
with  the  petition,  other  creditors  of  the 
tMinkrupte  objected  to  the  granting  of  the 
g  relief  asked  in  the  petition,  upoa  the  ground 
■  that  the  claims*  had  not  been  aeasonably 
presented  to  the  court,  and  were  barred 
under  the  provisions  of  %  67n  of  the  bank- 
ruptcy act.  [30  Stat,  at  L.  6SI,  chap.  HI, 
U.  8.  Comp.  Stat.  1001,  p.  3444.] 

Upon  the  hearing  of  the  petition  for  leave 
to  file  these  proofs  of  claim,  the  referee  to 
whom  the  case  had  been  referred  denied  the 
petition,  under  the  objection  of  other 
ereditors,  on  the  ground  that,  one  year  hav- 
ing expired  subsequent  to  the  adjudication 
of  bankruptcy  and  prior  to  the  filing  of  the 
■everal  petitions  and  the  presentation  there- 
with to  the  referee,  the  referee  had  no 
pomr  to  permit  the  filing  of  tidd  proofs  of 


claims,  and  that  neither  the  referee  nor  the 
court  had  any  discretionary  power  to  per- 
mit either  of  said  proofs  of  claims  to  be 
filed,  either  nune  pro  tuno  or  otherwise.  Aa 
order  denying  the  relief  asked  was  duly 
entered. 

The  referee  then  certified  for  review  by 
the  district  court  the  question  whether  bis 
decision  was  correct  in  refusing  the  relief 
stated  by  the  claimants. 

The  district  court  directed  that  the  claims 
of  the  petitioning  creditors  should  be  filed 
as  of  the  date  when  delivered  to  the  trustee. 

Charles  H.  Green,  one  of  the  creditors  of 
the  bankrupts,  thereupon  appealed  from  the 
order  of  the  district  court  reversing  the  de- 
termination made  by  the  referee,  to  the 
United  States  circuit  court  of  appeals  for 
the  second  circuit,  and  in  bis  appeal,  in  view 
of  the  position  of  the  trustee  and  his  refusal 
himself  to  act  In  the  matter.  Green  asked 
that  he  might  be  permitted  to  prosecute 
the  appeal  for  himself  and  the  other  credit- 
ors. The  district  court  thereupon  allowed 
the  appeal  and  cited  the  respondents  to  ap- 
pear in  the  circuit  court  of  appeals.  That 
court,  Iiaving  heard  the  case  argued,  re- 
versed the  decision  of  the  district  court,  and 
affirmed  that  of  the  referee.  A  brief 
memorandum  was  filed  by  the  court,  in 
which  it  was  stated  that  the  referee  had 
given  a  very  full  eiaminataon  of  the  ques- 
tion of  law  involved,  and  that  the  court  con- 
curred in  his  interpretation  of  the  statute, 
and  that  his  opinion  might  be  printed  as  k 
supplement    to    the    memorandum    of    th* 

Messrs.  Seginald  S.  Huldekoper,  Chariea 
Cowlea  Tnckei,  and  J.  Miller  Kenyon  for 
petitioners. 

Messrs.  Herbert  D.  Bailey  and  Frank  H. 
Deal  for  respondents.  ^ 

*  Mr.  Justice  Peckham,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  question  In  this  case  resolves  itself 
into  one  of  the  sufficiency  of  the  presenta- 
tion of  proofs  of  claims  of  the  creditors 
named  in  the  forgoing  statement.  They 
were,  in  reality,  presented  and  delivered  to 
the  trustee  in  bankruptcy  before  the  ex- 
piration of  one  year  after  adjudication,  but 
there  was  no  actual  filing  of  the  claims  with 
the  referee  until  after  the  expiration  of  that 
time,  when  the  attempt  to  file  them  with 
the  petition  was  made  as  abore  stated. 

The  question  turns  upon  the  constructfOD 
of  some  of  the  subdivisions  of  the  STtb 
section  of  the  bankruptcy  act,  together  with 
the  2Ist  general  order  in  bankruptoy,  tiM 
last  part  of  which  readai    Troofs  of  deU 
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r«ceiT«d  hy  imj  traatM  shall  be  deUTerad 
to  the  referee  to  whom    the    caum  la  re- 

Subeeetlon  t  at  i  ST  proridee  that  "proof 
of  claims  shaD  consiBt  of  a  statement  under 
oath,  In  writing,  signed  by  a  creditor,  set- 
ting forth  the  claim,  tlie  consideration 
therefor,  and  whether  any,  and.  If  so,  what, 
soeuritiee  are  held  therefor;  and  whether 
any,  and,  if  so,  what,  paymenta  hare  been 
made  thereon,  and  that  the  nun  claimed  Is 
Justly   owing   from  the    banlerupt    to    the 

2  Subsection  o  prorides  that  "claims,  after 
■  bdng  proved,  may>(for  the  purpose  of  al- 
lowance, be  flled  by  the  claimanti  in  the 
eourt  where  the  proceedings  are  pending,  or 
before  the  referee  if  the  caae  has  been  re- 
ttmd." 

Subsection  d  prorides  that  "claims  which 
have  been  duly  proved  shall  be  allowed, 
upon  leceipt  by  or  upon  presentation  to  the 
court,  imlesa  objection  to  their  allowance 
shall  be  made  by  parties  In  Interest,  or 
their  consideration  be  continued  for  cause 
tj  the  court  upon  Its  own  motion." 

Subsection  n  provides  that  "claims  shall 
not  be  proved  against  a  bankrupt  estate 
sabeequent  to  one  year  after  the  adjudl- 
cation." 

If  the  presentation  and  delivery  of  these 
proofs  of  claim  in  the  case  before  us  with 
the  trustee  was  suffldent  within  the  mean- 
ing of  the  bankruptcy  act,  then  the  referee 
should  have  proceeded  to  determine  the 
question  of  their  allowance  when  presented 
to  him,  the  same  as  if  they  had  been  flled 
with  him  personally  within  the  year  subse- 
quent to  adjudication. 

We  have  been  referred  to  no  ease  in  this 
wnrt  deciding  the  exact  question,  nor  is 
there  cited  any  case  in  the  lower  eoiirts 
wherein  It  baa  been  dedded,  with  the  excep- 
tlim  of  that  of  Re  Seff,  district  oonrt  of 
United  States,  southern  district  of  New 
York  (not  reported),  where  the  question  be- 
fore us  seems  to  have  been  directly  before 
that  court,  and  the  decision  was  in  favor  of 
the  sufficiency  of  the  filing  with  the  trustee, 
^e  parties  hereto  have  dted  a  great  many 
eases  In  the  lower  courts  deciding  questions 
somewhat  analogous  to  the  one  now  before 
US,  but  none  In  which  this  question  has  been 
decided.  We,  therefore,  think  It  unneces- 
sary to  refer  to  them. 

We  are  of  opinion,  taking  Into  eon^era- 
IJon  the  various  provisions  of  the  G7th 
seetlon  of  the  bankruptcy  act.  In  c<«neetion 
with  No.  21  of  the  general  orders  in  bank- 
ruptcy, adopted  by  this  court,  that  the 
preaentation  and  delivery  of  proofs  of  claim 
to  the  tmstea  in  bankrnptcy  within  the 
year  after  tbe  adjndieation  Is  *  lllng  wlth- 


1  In  the  statute  and  the  general  order  above 
mentioned.  _ 

The  general  orders  of  this  court  are  pro-g 
vided  for  by  |*30  of  the  bankruptcy  act,* 
which  enacts  that  "all  necessary  rulea, 
forms,  and  orders  as  to  procedure  and  for 
carrying  this  act  Into  force  and  effect  shall 
be  prescribed,  and  may  be  amended  from 
time  to  time,  by  the  Supreme  Court  of  the 
United  BUtes."  Under  that  section  this 
court  bad  the  power  to  provide,  as  it  has 
done  in  order  21,  that  "proofs  of  debt  re- 
ceived by  any  trustee  shall  be  delivered  to 
the  referee  to  whom  the  cause  Is  re- 
ferred." There  Is  nothing  In  that  provision 
inconsistent  with,  or  opposed  to,  anything 
stated  in  the  bankruptcy  law  upon  the  sub- 
ject, and  we  must,  therefore,  take  the 
statute  and  the  order  and  read  them  to- 
gether, the  order  being  simply  eomewbat  of 
an  amplification  of  the  law  with  respect  to 
procedure,  but  nothing  which  can  be  con- 
strued as  beyond  the  powers  granted  to  the 
court  by  vtrtue  of  the  law  itself.  The  quee- 
tion  is  not  whether  anyone  but  the  court 
or  referee  can  pass  upon  a  claim  and  allow 
It  or  disallow  it.  That  must  be  done  by  the 
court  or  referee;  but  it  Is  simply  whether 
a  delivery  of  a  claim,  properly  prored,  to 
the  trustee,  la  a  sufficient  fillip.  The  law 
provide*  (subsection  c  of  S  67)  that  the 
claims,  after  being  proved,  may,  for  the 
purpose  of  allowance,  be  filed  by  the  claim- 
ants In  the  court  where  the  proceedings  are 
pending,  or  before  the  referee,  if  the  case 
has  been  referred;  but  that  does  not  pro- 
hibit their  bdng  filed  somewhere  else  prior 
to  their  allowance,  and  the  order  In  bank- 
ruptcy In  substance  provides  that  they  may 
be  filed,  after  being  proved,  with  the  trus- 
tee. Such  order  Is  equivalent  to  saying 
that  proofs  of  debt  (or  claim)  may  be  re- 
cdved  by  the  trustee.  When  they  are  so 
received  by  him  they  are  In  legal  effect  re- 
ceived by  the  oonrt,  whose  ofBeer  the  true* 
tee  Is.  Having  been  received  by  the 
trustee,  under  authority  of  law,  the  proofs 
of  debt  are  thereby  si^clently  filed  ao  far 
as  the  creditors  are  concerned,  and  It  Is 
the  duty  of  the  trustee  to  deliver  them  to 
the  referee.  If  the  trustee  inadvertantly 
n^Iects  to  perform  that  duty  it  Is  the 
neglect  of  an  officer  of  the  court,  and  the 
creditors  are  In  no  way  responsible  there- 
for. The  presentation  and  filing  have  been^ 
made  within  the  time  provided  for  and  wlthf 
one  of  the  proper'officers,  his  failure  to  de-' 
liver  to  the  referee  cannot  be  held  to  be  a 
failure  on  the  part  of  the  creditor  to  proper- 
ly file  his  proofs. 

Not  mndi  benefit  can  be  derived  from  an 
examination  of  the  bankruptcy  act  of  IHT 
[14  Stat  at  L.  517,  chap.  178],  in  rtfereoe* 
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to  tbe  proviiions  therein  contained,  granting 
power  to  the  justice)  of  the  Supreme  Court 
to  frame  general  orders  for  the  ptupose 
named.  Bee  g  10,  bankrupte;  act  of  1807. 
We  think  it  plain  that,  so  far  aa  tUi  mat- 
ter la  concerned,  the  Supreme  Court  had 
fUU  power  to  make  the  general  order  it  did. 

Different  considerations,  howerer,  apply 
to  the  one  claim  made  by  the  tnutee  him- 
self. We  do  not  think  thst  in  any  event 
a  trustee  could  file  with  himaelf  his  proof 
of  hie  own  claim  against  the  estate  of  tho 
bsnkmpt.  General  principles  of  law  forbid 
that  he  should  so  act  in  his  own  case.  And 
his  delivery  of  his  own  claim  to  his  at- 
torney could  not  make  such  delivery  stand 
in  the  place  of  a  delivery  to  the  referee. 

These  views  lead  to  a  reversal  of  the 
order  of  the  Circuit  Court  at  Appeals,  and 
the  afGrmance  of  the  order  mada  by  the 
District  Court,  with  the  modification,  re- 
fusiog  the  filing  of  the  proof  of  claim  of  the 
tnutee  himself. 

And  it  is  so  orderad. 


(S04  U.  S.  103) 

AMERICAN    SHELTmO    &    REFINING 
COMPANY.  Plff.  in  Err., 

PEOPLE  OF  THE  STATE  OF  COLORADO 
e«  reL  HENRY  A.  UNDSLEY,  District 
Attorney  of  the  Second  Judicial  District 
of  the  SUte  of  Colorado,  DefL  in  Err. 

Conatitotional  law— Impairing  contract  i 
gationa— taxation  of  foreign  corporation. 
A  contraot  right  to  do  boalness  In 
the  Btate  during  the  corporate  lifetime  of 
domestic  oorporatlona  withont  being  subject 
to  any  greater  liabilities  than  then  were  oi 
might  be  imposed  upon  domestic  corpora- 
tions was  acquired  bv  a.  foreign  corporation 
by  virtue  of  Its  admUaion  into  the  state  of 
Colorado  with  the  right  to  do  business  there- 
in underthatben-aistiQg  laws  ofthatatate, 
which,  inter  aUa,  subjected  foreign  eoipora- 
tkins  coining  into  the  atate  to  the  liablutjes, 
reetrictions,  and  duUes  which  then  were  or 
might  thereaft«T  be  imposed  npon  domestic 
eotporations  of  like  character,  and  such  right 
was  unconstituiionaJIy  impaired  by  Colo,  act 
of  March  Z2,  1902,  9  SS,  exacting  from  sncb 
corporation  an  annual  tax  or  license  fee  ta 
double  the  amount  of  that  imposed  by  |  H 
^on  domestic  oorporatlona.* 


[No.  141] 


IN  ERROR  to  (Jie  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  afBnned  a  judgment  of  the  Distrlrt 
Oonrt  for  the  Cooaty  of  Denver,  in  that 
■tatah  fnfdtlng  the  ri|^t  of  a  foreign  eor- 


poration  to  do  businesa  In  the  state  uatO 
a  eertain  tax  ahall  be  paid.    Revened  and 
remanded  for  further  proceedings. 
See  same  ease  below  (Colo.)  82  Pae.  SSL 

Statement  by  Mr.  Justice  Peckham;  S 

■The  writ  of  error  is  this  case  brings  np> 
for  review  the  judgment  of  the  supreme 
court  of  Colorado,  which  aflSrmed  the  judg- 
ment of  the  trial  court,  forfeiting  the  right 
of  the  plaintiff  in  error,  hereinafter  called 
the  corporation,  to  do  business  as  a  foreign 
corporation  within  the  state  until  a  certain 
tax  therein  adjudged  to  be  due  should  be 
paid.  The  corporation  refused  to  pay  the 
tax,  and  thereupon,  at  the  Instance  of  the 
district  attorney  and  the  attorney  general 
of  the  state,  a  proceeding  in  the  nature  of 
quo  warranto  against  the  corporation  was 
commenced  for  the  purpose  of  obtaining  a 
forfeiture  of  the  franchise  of  the  oorpora- 
tion  for  Its  failure  to  pay  the  "annual  atate 
corporation  licenae  tax."  The  defense  set 
up  that  the  tax  was  a  violation  of  the  Fed- 
eral Constitution  as  Impairing  the  obliga- 
tion of  a  contract,  and  in  other  partlculan 
named.  Upon  tlw  trial  the  conrt  found  that 
there  vraa  due  to  the  state  of  Colorado  the 
sum  of  14,000,  being  the  amount  of  the  an- 
nual tax  due  by  reason  of  the  statute,  which 
was  held  valid.  A  decree  was  thereupon 
entered,  forfeiting  the  right  of  the  corpo- 
ration to  do  business  within  tlie  limits  of 
the  state  of  Colorado  until  the  tax  was  paid, 
and  it  was  "absolutely  and  wholly  deprived 
of  all  rights  and  privileges  within  the  state 
of  Colorado  until  such  tax  Is  paid."  Upon 
appeal  to  the  supreme  court  of  the  stata 
tl^  judgment  was  afBrmed,  and  the  corpo* 
ration  then  sued  out  thia  writ  of  error. 

The  corporation  was  incorporated  April  A, 
1899,  in  New  Jersey,  and  it  ia  permitted  by 
its  articles  of  incorporation  to  do  business 
in  other  statee,  and  to  carry  mi  a  general  ^ 
ore  reduction,  milling,  minhig,  and  other  ^ 
business  mentioned  in  such  articlea.  On* 
April  28,  1S9S,  It  duly  made  application  to 
the  proper  state  authorities  of  Colorado  for 
permbsion  to  enter  and  transact  bujdness  In 
that  state,  under  the  laws  thereof.  At  thia 
time  Its  capital  stock  was  100,000,000,  di- 
vided into  shares  of  the  par  value  of  flOO 
each.  Subsequently,  and  on  April  8,  1001, 
its  capital  stock  was  increased  to  $100,000,- 
000,  and  the  certificate  of  ani^  Increase  was 
duly  filed  in  Colorado.  Section  4»  (Mills' 
Annotated  Statntoa  of  Colorado),  after 
making  provision  for  the  performance  of 
certain  conditions  by  a  foreign  corporation 
entering  the  state,  continued;  "And  such 
oorporation  shall  be  subjected  to  all  tha 
liabititiea,  reatriotionB,  and  duties  which  are 
or  may  be  Imposed  upon  such  corporationa 
of  like  ahanaeter  organkad  under  tka  gea- 
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an]  lawa  of  tU>  itate,  and  slull  Iiave  no 
oUmt  or  greatar  pomra."  Section  GOO  of 
tlio  Buna  atatuto  provided  that  ft  forrign 
aorponitfon  moat  file  In  tlia  office  of  tha 
•eeretory  of  atate  a  oopj  of  Ita  ebarter,  or. 
If  incorporated  under  «  general  eorporatlon 
Iw,  a  copy  of  aueb  certUcata  of  ineorpo- 
ntloD,  and  iach  geiteral  eorporatioa  Imt, 
duly  oertifled.  Saotion  1  of  cbapter  61 
of  tbe  SeaaioD  Laws  of  Colorado  for 
]8fi7  provided  Oiat  areij  foreign  eo> 
poratioB  riionld  pay  to  tl>e  Kcretary  of 
atata,  for  tha  oia  of  the  state,  ft  fea  of 
tlO  if  the  capital  stock  did  not  exceed 
«60,0M.  If  In  exeeu  of  that  aum  tbe  cor- 
pontlon  waa  to  pay  "tbe  further  mm  of 
16  cents  on  ead  and  arery  thousand  dol- 
lars of  auch  exoesB,  and  a  like  fee  of  19 
cents  on  each  thooaand  of  the  amount  of 
each  subsequent  increase  of  atock.  Tbe  said 
tee  shall  be  daa  and  payable  upon  the  fil- 
ing of  certlfieata  of  Incorporation,  articles 
of  aaaociation,  or  charter  of  said  incorpora- 
tion, joint  stock  company,  or  association, 
In  tha  office  of  tbe  aecretary  of  state;  and 
no  snoh  corporation,  joint  stock  company, 
or  araociation  shall  have  or  exeTc[se  any  cor- 
porate powers  or  bepermittedtodoanybufli- 
neas  in  this  state  until  tbe  said  fee  shall 
have  been  paid;  and  the  secreUjy  of  state 
shall  not  file  any  certiflcate  of  incorporation, 
articles  of  association,  charter,  or  ceitiflcate 
%  of  tbe  increase  of  capital  stock,  or  certify  or 
E'glTe  any  cartiflcate  to>any  auch  oorpora- 
tion.  Joint  atock  company,  or  association, 
until  said  fee  shall  liave  been  paid  to  Um." 
By  I  10  of  chapter  EZ  of  tbe  Session  Laws 
of  Colorado  for  ISOI  it  waa  prorided  that 
no  foreign  corporation  could  "exerdse  any 
eorporate  power  or  acquire  or  hold  any  real 
or  personal  property,  franchises,  rights,  or 
{oiTiieges,  or  do  any  business  or  prosecute 
or  defend  in  any  ault,  in  thia  state,  until 
It  ahall  have  received  from  tbe  secretary  of 
this  state  a  certiScate  setting  forth  that 
full  payment  has  been  made  by  such  corpo- 
ration, joint  stock  company,  or  association 
of  all  fees  and  taxes  prescribed  by  law  to 
be  paid  to  tbe  aecretaiy  of  state,  and  every 
•oeh  corporation,  joint  atock  company,  or 
association  shall  pay  to  tha  secretary  of 
state  for  each  such  certdflcata  a  f«e  of  tS." 
In  aocordance  with  tbe  provisions  of  t 
1  of  the  Laws  of  1897,  above  mentioned, 
the  oorporation  paid,  upon  filing  Ita  cartiS' 
eate,  April  28,  18W,  to  the  secretary  of 
aUta,  for  the  oea  of  the  sUte,  tS,T92.60  on 
its  original  capitalization;  and  on  May  17, 
1901,  tbe  further  sum  of  $6,250  upon  !U  In- 
ereose  of  capital  stock  to  SIOO.OOO.OM. 
Ihereapon  the  secretary  of  atate  issued  a 
aertiSeata,  stating  the  Ming  of  the  iHV}per 
BMpere  with  him,  and  further  stating  that 
Tpnranaiit  to  the  provisions  of  |  10  of  aaid 


act  (1901)  I  herahy  certify  that  the  said 
company  hfta  made  foil  payment  of  all  fee* 
praacrfbad  by  law  to  be  paid  to  the  sacra- 
tary  of  itsta  and  dae  at  the  time  of  the  la- 
Bulng  of  this  certificate,  and  ia  hereby  au- 
thoiized  to  exercise  any  corporate  powers 
provided  for  by  law."  This  was  given  un- 
dar  the  hand  and  ofBcial  seal  of  the  saore- 
tory  of  atate,  and  was  dated  on  the  Slst 
day  of  May,  1001.  There  were  at  this  Uma 
other  statntes  providing  for  the  payment 
of  any  charges,  fees,  or  taxes  for  coming 
into  and  doing  buslneaa  Id  the  state  of  Ool- 

Xhe  corporation,  upon  entering  the  state 
In  ISSe  under  Ita  permission  to  enter  and 
transact  business  therein,  immediately  oom- 
monced  to  erect  a  plant  for  tbe  purpose  of^. 
carrying  on  its  busineaa  as  a  corporation,  2 
and  before  tha*aonuneneement  of  these  pro-* 
ceedinga  it  had  Invested  for  that  purpose 
in  the  state  sums  amounting  to  more  than 
$e,DnO,O0O.  At  the  time  the  corporation  waa 
permitted  to  enter  and  oarry  on  ita  buslneas 
in  tha  stata  the  statute  of  Colorado  pro- 
vided that  the  term  of  life  of  eorporationa 
formed  under  the  laws  of  that  state  should 
be  twenty  yeara.  After  tbe  corporation  had 
bean  doing  business  for  soma  three  yeara, 
and  on  March  22,  1002,  the  legislature  of 
Colorado  passed  an  act  in  relation  to  taxes. 
Colo.  SesB.  I«wa  1B02,  pp.  43,  160,  etc. 

Section  04  of  that  act  provided  that  aD 
domestic  corporations  should  thereaftar  and 
on  or  before  tbe  lat  day  of  May  of  each 
year,  or  at  the  time  of  obtaining  such  char- 
ter or  certificate  of  incorporation,  pay  "an 
annual  atate  oorporation  license  tax,"  to 
the  auditor  of  tlie  state,  of  2  cents  upon 
each  (1,000  of  Ita  capital  stock. 

Section  60  providea  that  every  foreign 
corporation  which  bad  theretofore  obtained 
"the  right  and  privilege  to  transact  and 
carry  on  businesa  within  the  limits  of  tha 
state  of  Colorado  ahall.  In  addition  to  the 
fees  and  toxea  now  provided  for  by  law, 
and  aa  a  condition  precedent  to  its  right  to 
do  any  business  within  the  limits  of  this 
atata,  pay  annually  ..."  a  state  li- 
oenM  tax  of  4  cents  upon  each  $1,000  of  Ita 
capital  stock. 

Seetdon  00  provided  that  every  corpora- 
tion which  should  fail  to  pay  the  tax  pro. 
vided  for  in  SS  H  and  6S  (supra  should 
forfeit  ita  right  to  do  business  within  the 
state  until  tbe  tax  was  paid,  and  should 
be  deprived  of  all  rights  and  privilegea,  and 
tlie  fact  of  such  failure  might  be  pleaded 
as  an  absolute  dflfensa  to  any  and  all  ao 
tions,  snlta,  or  proceedings,  in  law  or  in 
equity,  brought  or  maintained  by  or  on  be- 
half of  auch  corporations.  In  any  court  of 
competent  Jmrls^ction  within  the  llmtU  d 
tbe  state,  nntU  snob  tax  waa  paid. 
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This  eoTporktton  refused  to  pa^,  and  the 
■t&te,  through  Its  district  attorney  and  at- 
tomsf  general,  commenced  thii  suit  for  the 
pniposs  of  forfeiting  its  right  to  remain  in 
that  Btate  unlesB  and  until  it  paid  the 
mone;  under  the  statute  of  IB02. 

Messn.    Thomas    Thacher,    Charles    V. 
Waterman,  Joel  T.  VsJIe,  and  William  W. 
Field  for  plaintiff  in  error. 
H     Mr.  N.  C.  Miller  for  defendant  in  error. 

■  *Ur.  Justice  Feckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court; 

It  la  conceded  that  the  corporation  has 
paid  all  its  indebtednesB  for  taxes  or  other- 
wise to  the  state  of  Colorado,  except  the 
amount  demanded  under  the  above-men- 
tioned law  of  1902,  and  that  It  has  obejed 
an  the  lana  of  the  state  with  that  excep- 
tion. It  is  urged,  however,  upon  the  part 
of  the  corporation,  that,  by  its  admisBion 
into  the  state,  w4th  Its  right  to  do  business 
therein  l^  the  payment  of  the  amount  of 
money  required  for  such  purpose  under  the 
then-existing  law,  a  eontraot  between  tiie 
■t»t«  and  itself  was  thereby  made  that  it 
should  be  permitted  to  remain  (herein 
during  the  term  of  life  which  the  state 
by  law  allowed  to  corporations  oreat- 
ed  by  It  (which  was  twenty  years), 
without  being  again  subjected  to  further 
exai^tiona  of  money  for  what  tt  had  once 
paid  for,  VM.,  the  right  to  remain  and 
transact  business  in  that  state.  Undoubt- 
edly, if  tlie  corporation  violated  the  laws  of 
the  state  properly  applicable  to  it,  or  if 
othenrise  it  gave  just  cause  for  its  expul- 
tion.  It  could  not  insist  upon  such  a  con- 
tract as  a  defense. 

It  is  also  conceded  on  behalf  of  ths  cor- 
poration that  it  is  not  entitled  to  any  ex- 
emption from  taxes  which  the  state  of  Col- 
orado can  properly  Impose  upon  persons  or 
eorporationa  witbin  her  borders. 
M      Having  obi^Ined  permission  to  enter  the 
^  state  and  do  business  as  above  mentioned, 
*  the  question,  aside  from  that  of  tha'extent 
of  the  term,   is  whether  any  contract  be- 
tween the  state  and  the  corporation  arose 
under  these  laws  and  ths  facts  above  men- 

In  ISOft,  when  this  (foreign)  corporation 
applied  for  a  permit  to  entor  and  do  business 
in  ths  state,  the  laws  of  Colorado  only  grant- 
ed such  application  on  the  payment  of  a  cer- 
tain fee  named  In  the  statute  of  1697,  whi^ 
was  payable  upon  filing  its  certificate  of  in- 
corporation In  the  office  of  the  secretary  oi 
■tats  of  Colorado,  end  nntil  that  payment 
was  made  and  the  certificate  filed  nu  such 
•orpcsation  was  permitted  to  have  or  exer- 
das  anj  corporate  powers  nor  was  it  per- 


mitted to  do  any  bndneee  In  the  stata.  Bee- 
tion  80  of  the  act  of  1901  pravidad  that, 
upon  payment  of  all  taxes,  etc,  due  under 
the  law,  the  secretary  of  stats  was  to  is- 
sue a  certificate  acknowledging  the  fact,  for 
which  the  corporation  was  to  pay  a  stated 
fee;  and  until  the  certificate  was  received 
from  the  secretary  of  state  by  ths  corpora- 
tion it  should  not  exercise  any  eorporat* 
powers  or  do  any  business  in  the  state,  mm 
provided  for  by  the  act  of  1B97. 

The  result  of  these  statutes  was  that  the 
foreign  corporation,  upon  Sling  the  proper 
papers  and  paying  the  statutory  fees  and 
obtaining  the  certificate  to  that  effect  from 
the  seoretary  of  state,  obtained  the  right  to 
enter  and  do  business  in  Colorado.  Ths  act 
of  ISOl  did  not  Increaae  the  amount  of  the 
exaction  for  entering  and  doing  business 
in  the  state,  but  simply  provided  for  a  car- 
tiflcate,  acknowlalging  payment,  from  ths 
secretary,  and  It  imposed  ths  payment  of  a 
small  fee  for  such  certificate.  The  right  ob- 
tained was  a  right  to  enter  the  state  and 
do  business  therein  as  s  corporation.  It 
was  also  subject  by  statute  to  the  liabili- 
ties, restrictions,  and  duties  which  were  or 
might  thereafter  be  Imposed  upon  domestle 
corporations  of  like  character.  Domestte 
rorporations  at  that  time  had  the  right  to 
a  corporate  existemce  of  twenty  years. 

These  provirions  of  law,  existing  whea 
the  oorporatlon  applied  for  leave  to  enter  S 
the  state,  made  the  payment  requlre^*andf 
received  Its  permit,  amounted  to  a  oontract 
that  the  foreign  corporaticm  so  permitted  to 
come  in  the  stftto  and  do  business  therein, 
wliile  subjected  to  all,  should  not  be  sub- 
jected to  any  greater,  liabilities,  resMo- 
tions,  or  duties  than  then  were  or  thereafter 
might  be  imposed  upon  domestic  corpora- 
tions of  liks  character. 

A  provision  in  a  statute  of  this  nature 
subjeoting  a  foreign  corporation  to  all  the 
liabilities,  etc,  of  a  domeetio  one  of  like 
character  must  mean  that  it  shall  not  be 
subjected  to  any  greater  liabilities  than  are 
imposed  upon  such  domestic  corporation. 
The  power  to  impose  different  liabilities  was 
with  the  stats  at  the  outset.  It  could  make 
them  greater  or  leas  than  in  case  of  a  do- 
msstlc  corporation,  or  It  could  make  them 
the  same.  Having  the  general  power  to  do 
as  it  plsased,  when  it  enacted  tnat  the  for- 
eign corporation,  upon  coming  in  the  state, 
should  be  subjected  to  all  the  liabilities  of 
domestic  corporations,  it  amonnted  to  the 
same  thing  as  if  ths  statute  had  s^d  the 
foreign  corporations  should  be  subjected  to 
the  earns  liabilities.  In  other  words  ths 
liabilities,  restrictions,  and  dutisa  imposed 
upon  domestic  corporations  constitute  ths 
measure  and  limit  of  th«  lioUUtle^  restrie- 
tions,  sod  duties  wUeh  ml^it  thereafter 
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b«  imposed  upon  tbe  corporation  thua  Ad- 
mitted to  do  bnsinesB  in  the  state.  It  was 
not  B  mera  license  to  coma  in  the  state  and 
do  business  therein  upon  pajment  of  a  sum 
aamed,  liable  to  be  revoked  or  the  sum  in- 
creased  at  the  pleanire  of  the  atate,  with- 
out further  limitatioiL  It  was  a  dear  cm- 
tract  that  the  liabilities,  etc,  should  be  the 
same  as  the  domeatio  eorporatloD,  and  the 
■ame  treatment  in  that  regard  should  be 
meaeored  out  to  both.  If  it  were  desired 
to  increase  the  Uabtlities  of  the  foreign.  It 
eonld  only  be  done  bf  increasing  those  of 
the  domestic,  corporation  at  the  same  time 
and  to  the  sama  extent. 

Such  being  the  contract,  how  long  was  it 
to  lastr  Only  until  the  state  ehoae  to  al- 
tv  It  r  Or  w«s  <t  to  last  for  tome  definite 
^  Omt,  capable  of  being  ascertained  from  the 
*■  terms  of  the  statutes  as  thejr  then  ezistedt 
•  It  seems  to  us  that  tha-onlj  limitation  im- 
posed ia  the  term  for  which  the  corporation 
would  have  the  right  to  eontinae  in  the 
state  aa  a  corporation.  One  of  the  restrla- 
tions  as  to  domestic  corponitions  is  that 
which  limits  their  corporate  life  to  twenty 
jeare,  unless  extended  as  provided  by  law. 
The  same  restriction  applies  to  the  foreign 
eorporation.  Iron  Silver  Min.  Co.  v.  Cowie, 
81  Colo.  460,  72  Pac.  1067.  Counael  for  the 
state  concedes  that  the  eorporation  was  ad' 
mitted  for  a  period  of  twenty  years,  but 
■nbject  to  the  power  of  the  stAte  to  tax. 
During  that  time,  therefore,  the  contract 
UaU.  This  is  the  only  le^timat^  and  we 
think  it  is  the  necesaary,  implication  aris- 
ing from  the  statute. 

This  is  not  an  exemption  from  taxation, 
ft  is  simply  a  limitation  of  the  power  to 
tax  beyond  the  rate  of  taxation  imposed 
npon  a  domeatio  oorporation.  Instead  of 
■uch  a  limitation  the  act  of  1902,  already 
referred  to,  imposes  a  tax  or  fee  upon  or  ex- 
acts from  tJie  foreign  corporation  double 
the  amount  which  is  imposed  upon  or  ex- 
acted from  the  domestic  one.  The  latter  is 
granted  the  right  to  continue  to  do  business 
upon  the  annual  payment  of  2  cents  upon 
each  $1,000  of  its  capital  stock,  while  the 
former  must  pay  4  cents  for  the  same  right. 
This  cannot  be  done  while  the  right  to  re- 
main exists.  It  is  a  violation  of  the  obli- 
gation of  an  existing  valid  contract.  Home 
•f  the  Friendless  v.  Kouae,  S  Wall.  430,  19 
L.  ed.  49S. 

Nor  is  this  a  caae  where  the  power  given 
by  the  state  Conatitution  to  the  general 
aasembly  to  alter,  amend,  or  annul  a  char- 
ter Is  applicable.  The  act  does  not  alter 
tkt  dmrler  ar  annnl  or  amend  it.  It  sim- 
plf  laereases  the  taxation  which,  np  to  the 
tfana  mt  it*  enaetmant,  had  been  imposed  on 
■U  (on^  eorporationB  doing  buKbeaa  in 


A  diacuasfon  as  to  the  nam«  or  nature 
of  the  tax  imposed  by  the  act  of  1902,  or 
the  former  acts,  is  wholly  unimportant  with 
reference  to  the  view  we  take  of  this  case. 
After  ths  payment  of  the  money  and  the 
receipt  of  the  permit  to  enter  and  do  busi-  ^ 
ness  in  the  state  the  corporation  could  not,  ^ 
as  wa*have  said,  bs  thereafter  further  taxed  * 
than  was  the  domestic  one.  The  tax  on  the 
latter  under  that  act  is  the  same  in  sub- 
stance and  eSeet  aa  that  upon  the  foreign 
corporation,  but  it  ia  for  only  one  half 
thereof  in  amount.  The  domestic  must  pay 
"an  annual  stats  corporation  license  tax," 
while  the  foreign  oorporation  must  pay  "a 
state  license  tax"  annually.  The  means  of 
enfordng  payment  are  not  different,  and 
such  means  are  stated  in  1  86  of  the  act  of 
1902. 

Whatever  be  the  name  or  nature  of  the 
tax,  it  must  be  measured  in  amount  by  the 
same  rate  as  Is  provided  for  the  domestic 
institution,  and.  If  the  latter  ia  not  taxed 
in  that  way,  neither  can  the  state  thus  tax 
the  foreign  corporation. 

It  is  unnecesaary  to  refer  to  the  many 
oases  cited  by  both  parties  hereto.  Some  of 
them  refer  to  the  question  aa  to  the  nature 
of  such  a  tax,  while  others  decide,  upon  the 
facts  appearing  in  them,  whether  tbere  was 
a  contract  or  not.  Aa  already  stated,  the 
name  of  the  tax  or  it«  kind  is  not  impor- 
tant so  long  as  it  ia  plain  that  the  act  of 
IB02  Increases  the  liabilities  of  the  foreign 
corporation  over  those  which  obtain  in  tint 
of  the  domestic.  And  in  regard  to  the  cases 
of  contract,  while  the  principle  that  a  con- 
tract may  arise  from  a  legialative  eoact- 
ment  has  bem  reiterated  times  without 
number,  it  must  always  rest  for  its  sup- 
port in  the  particular  case  upon  the  con- 
struction to  be  given  the  act,  and  in  this 
case  we  are  not  greatly  aided  by  the  former 
cases  regarding  taxation  and  legislative  con- 
tract. We  may,  bowerer,  refer  to  the  fol* 
lowing  out  of  many  cases  regarding  cou- 
traota  as  to  taxaticm:  Miller  t.  New  York, 
IS  WaU.  4TS,  21  L.  ed.  68;  New  lork,  I.  B. 
&  W.  R.  Co.  V.  Pennsylvania,  163  U.  S. 
Q2S,  3S  L.  ed.  846,  14  Sup.  Ct.  B«p.  9G2t 
Powers  -T.  Detroit,  O.  H.  A  M.  B.  Co.  201 
U.  S.  643,  60  L.  ed.  860,  2«  Sap.  Ct.  Rep. 
666. 

Holding  that  the  act  of  1D02  impaired  the 
obligation  of  the  contract  existing  between 
the  corporation  and  the  state,  and  ia  there- 
fore void  as  to  the  corporation,  it  becomes 
unnecessary  to  decide  the  other  queetiona 
^sonssed  at  the  bar.  « 

The  judgment  of  the  Supreme  Ctonrt  9t^ 
Colorado  ia  reversediand  the  aaae  wmawW 
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to  tiwt  eomt  for  further  proeeedinga  not 
inooniistent  with  thu  opinion. 
Reversed. 

Ths  Chizf  JusTioi;  Mr.  J<utle«  HarUn, 
Mr.  Juitioe  Hohnes,  and  Ur.  Jiutico  Moody 
dijsent. 

<!0f  U.  S.  U() 

CLEVELAND  EI.EOTEIC  RAILWAY  COM- 
PANY, Appt., 

T. 

CITY   OF   CLEVELA>T)   and   Forest  CHty 
Railway  Company.     (1B7.) 


Stn«t  railway— franchl««—coiirtnietion. 

1.  Uimicipal    grants   of  street   railway 
franchieee  must  be  strictly  construed.* 
Street  railways — franchise — term. 

2.  Municipal  ordinances  extending  the 
life  of  the  franchise  of  the  EncUd  avenue  or 
main  line  of  the  Cleveland  street  railway 
system  will  not  be  eonatmed  aa  apnlicabla 
to  a  Toad  with  a  Beparate  route  and  a  dif- 
ferent term  of  life,  known  as  the  Garden 
street  branch,  on  the  theory  that  the  latter 
road  became  a  part  of  the  main  line  because 
It  was  permitted  to  run  In  eonnection  with 
audi  main  line,  and  to  use  a  portion  of  that 
line  to  reach  a  public  sqnare. 
Sbeet  railways — franchise — temi. 

3.  Tlie  words  "main  line"  In 
ordinances  granting  respectively  the  right  to 
construct  a  small  extension  to  the  Garden 
street  branch  of  the  Cleveland  street  rail- 
way ayatem  and  the  right  to  lay  a  second 
track  on  a  portion  of  that  braneh,  to 
terminate  with  the  expiration  of  the  grant 
i<a  the  main  linej  must  be  deemed  to  refer 
to  the  rest  of  the  Garden  street  braneh,  and 
Bot  to  tike  Euclid  avenue  line. 

Street  railways — franchise — term. 

4.  A.  street  railway  franchise  made  to 
terminate  with  the  grant  to  the  main  line 
fs  to  bo  measured  by  the  grant  aa  it  Uten 

and  not  b 
slon  of  the  term  v 
Street  railway — franchise — term. 

5.  A  grant  of  a  street  railway  franohlse 
by  the  Cleveland  common  council,  to  be 
Talid  "until  the  expiration  of  the  grants  for 
stdd  comptmy's  tra«ka  on  said  Qniney  street 
east  of  iJncoln  avenue,  to  wit:  July  13, 
1613," — is  not  a  grant  extending  to  that 
date,  where  the  Quiney  street  grants  were 
then  In  taet  to  terminate  at  an  earlier  date. 
Street  railway— franchise — term. 

B.  An  extension  of  the  time  for  the 
termination  of  the  franchise  of  the  Garden 
tbnt  bTBBch  of  the  Cleveland  street  rail- 
way system  to  the  date  set  for  the  terad- 
aanx  of  the  BueUd  avnuM  or  main  Has 
WM  not  egseted  by  a  mnxMpal  ordlnanee 
n  polnl.  ses  ToL  4i  Osnt. 


oonsenthig  to  a  consolidation  of  nvsntl 
street  railroads,  including  the  Bncltd  avenue 
and  Garden  street  lines,  on  condition  that 
but  one  fare  should  be  chained  for  a  eoB- 
tinuous  ride. 

Street  railway— title  to  property  after  er- 
piration  of  franchise. 

7.  The  title  to  the  rails,  poles,  and 
other  appliances  for  operating  the  Garden 
street  branch  of  the  Cleveland  street  rail- 
way system  remaining  in  the  various 
streets  at  the  expiration  of  its  franchise  is 
in  the  railway  company  which  has  been 
operating  the  road. 

CoDstitntional  law — due  process  of  law. 

8.  The  right  to  take  posaession  of  the 
property  of  a  street  railway  company  re- 
maining In  the  streets  at  the  expiration  of 
Its  franchise  cannot,  consistently  with  duo 
process  of  law,  hs  conferred  by  municipal 
ordinance  upon  another  street  railway  com- 
pany. 

[Nos.  197,  321.1 


District  of  Ohio  to  review  a  decree  adjudg- 
ing that  a  street  railway  franchise  has  ex- 
pired and  enjoining  the  municipality  from 
attempting  to  put  another  street  railway 
company  in  possession  of  the  ruls,  pols^ 
and  other  appliances  remaining  in  the  dty 
streets.  Affirmed. 
Bee  same  eaae  below,  137  Fed.  IIL 

Statement  by  Hr.  Justice  PecUuun:  h 

This  bill  was  flied  in  the  United  SUtes* 
circuit  court  for  the  northern  district  of 
Ohio  on  the  21st  of  March,  IMS,  against  the 
city  of  Cleveland  and  the  Forest  CSty  Rail- 
way Company,  for  the  purpose  of  obtaining 
in  injunction  to  restrain  the  city  from 
iarrying  out  a  certain  ordinance  relating  to 
the  Gardai  street  branch  of  complalnant'a 
railroad,  passed  by  the  dty  eonneil  January 
11,  1904,  on  the  ground  that  it  was  null 
and  void,  beeanse  It  impaired  the  obligations 
IB  contracts  which  the  complainant 
alleged  had  been  entered  into  between  the 
complainant  and  the  dty,  providing  for  the 
until  either  July  13,  1913.  or  July  1, 
1914,  of  eertaln  street*  by  the  ndlroad 
owned  by  the  eomplainant,  and  known  as 
the  Garden  street  or  Central  avenue  braneh, 
and  hereafter  called  the  Garden  street 
branch.  Ths  ordinance  granted  to  the 
Forest  City  Railway  Company  (a  stranger 
to  the  original  grants]  the  renewal  right  to 
m^ntaln  and  operate  the  existing  street 
railroads  through  the  streets  named  thoe- 
In,  which  were  the  aane  (treeta  theretofore 
granted  to  the  Oardn  atiMt  nllraad.    Tbs 
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llgbt  was  grmntad  apon  oonditlon  that  the 
gnmtM  should  pajr  to  the  owner*  of  tba 
polea  and  other  property  being  la  the 
streeta  an  amount  to  be  agreed  upon  there- 
for, or  auch  ram  aa  should  be  flDall;^  adjudi- 
Mt«d  upon  by  a  court.  A  temporary  re- 
atrainlng  order  was  granted.  The  defend- 
aate  made  separate  answers,  denying  the 
•zistance  of  any  contract  between  the  eom- 
plainaot  and  the  city  upon  the  subject  of 
the  Garden  street  branch  subsequent  to 
U«i«h  22,  ItMS,  and  the  Forest  City  Hail- 
way  Company  claimed  under  the  ordinance 
of  January,  1904,  the  right  to  take  possea- 
■ion  of  such  Garden  street  branch  after 
Uareh,  18M,  and  to  nse  the  tracks  of  the 
eomplainant's  railroad.  The  case  was  heard 
opoD  the  pleadings  and  various  ordinances 

S  and  refolations  of  the  council  of  the  dty. 

7  *  After  hearing,  a  decree  was  mode  by  the 
drcult  court  (137  Fed.  Ill)  which  decreed 
that  the  right  claimed  by  the  complainant 
to  operate  its  Garden  Street  branch  railroad 
in  the  streets  named  in  the  bill  expired  on 
the  22d  day  of  Uarch,  1B06.  It  was  also  de- 
creed that  the  ordinance  of  January  11, 
1904,  was  inoperative,  so  far  as  it  assumed 
to  confer  upon  the  defendant  the  Forest 
City  Railway  Company  any  legal  right  to 
take  the  tracks,  poles,  wires,  and  appliances 

'  areeted  and  maintained  by  the  complainant 
tai  the  streets,  because  such  ordinance 
anthoriEcd  the  taking  of  the  property  of 
oomplsinsnt  without  due  process  of  law. 
Hie  railroad  company,  therefore,  was  en- 
joined from  interfering  with  the  oomplain- 
■at  in  the  peaceable  possession  of  the  prop- 
ffty  mentioned,  and  the  city  waa  enjoined 
from  attempting  in  any  manner,  by  virtue 
of  the  ordinance,  to  put  the  defendant  the 
Voreat  City  Railway  Company  into  pos- 
Mssion  of  the  same.  From  the  decree  the 
e(»nplainant  and  both  of  the  defendants  ap- 
pealed directly  to  this  court,  as  Involving 
questions  arising  under  the  OonstJtutlon  of 
the  United  States.  The  eomplainant's  ap- 
peal is  No.  197,  and  is  from  that  portion  of 
the  decree  which  adjudges  that  the  right  of 
the  complainant  to  maintain  and  operate  its 
Oorden  street  branch  railrosd  expired 
an  the  22d  of  March,  190S.  The  oross  ap- 
peal of  the  defendants  Is  from  that  portion 
of  the  deeree  which  enjoins  the  Forest  City 
Railway  Company  from  taking  posscasion 
of  the  property  described,  and  which  also 
Mijoins  the  city  from  in  any  manner  at- 
tempting to  put  that  company  Into  posses- 
sion thereof.  It  thus  appears  that  the 
whole  controversy  turns  upon  the  question 
whether  the  right  of  the  Garden  street  rvil- 
raad  terminated  March  22,  190S,  or  lasts  un- 
tfl  July  1,  IB14,  or  poasfbly  only  until  Jnly 
IM,  INS. 


The  record  shows  that  there  ore,  among 
others,  two   lines  of   railroad   belonging  to 
the  complainant,  one  of  which  is  known  a* 
the    Euclid    avenue,    sometimes   called    the 
"main"  line,  and  the  other  the  Garden  street 
branch.     Both  lines  run  from  east  to  west 
through  the  city  in  different,  though  gen-  a 
eraliy  parallel,  streets  up  to  the  point  of  h 
their  intersection  at  Erie  street  and'Euclid  * 
avenue    (or   Prospect    street)     from    which 
point  west,  for  a  short  distance,  to  the  pub- 
lic  square  and   Water  street,    the    Garden 
street  branch  is  authoriied  to  use  the  Euclid 
wvenue  tracks. 

The  following  {among  many  other]  ordi- 
nances and  resolutions  of  the  council  of  the 
city  were  put  In  evidence  on  the  trial,  to- 
gether with  the  various  resolutions  of  com- 
plainant. In  which  it  accepted  such  ordi- 
nances end  resolutions.  These  constitute 
the  ease  between  the  parties,  and  there  is 
no  contradictory  evidence.  C(»nplalnant 
contends  that  the  Garden  street  grant  must 
be  measured  in  time  by  that  provided  for 
the  termination  of  the  Euclid  avenue  grant. 

The  ordinances  and  resolutions  relating  to 
the  Euclid  avenue  line  will  be  first  stated. 
The  first  is  a  resolution  which  granted  t« 
the  East  CleTBlond  Bailroad  Company,  * 
corporation  Incorporated  February  28,  1859, 
for  that  purpose,  the  right  to  construct  and 
operate  a  railroad  from  a  point  on  Prospect 
street  at  Its  intersection  with  Erie  street, 
to  the  eastern  terminus  of  Prospect  street, 
which  grant  was  for  the  term  of  twenty 
years  from  September  20,  ISSB.  The  com- 
pany, having  obtained  the  necessary  oonsents 
of  the  property  owners  along  the  line,  duly 
located,  constructed,  and  operated  the  rood 
under  that  resohitlon  and  within  a  short 
time  after  It  wia  authorized  so  to  do. 

This  was  the  oommencement  ot  wlitt  is 
known  as  the  Euclid  avenue,  or  sometimes 
(after  ISGS)  the  mafai  Bne  of  one  of  the 
roods  owned  now  by  tlie  complainant. 

By  ordinance,  April  15, 1862,  the  company 
was  authorited  to  extend  its  line  from  the 
intersection  of  Erie  and  EncUd  streets  west 
to  the  public  square. 

Septeml>er  IS,  1ST0,  an  ordinance  waa 
passed  which  granted  a  renewal  of  the 
franchise  to  the  East  Cleveland  Railroad 
Company  to  maintain  and  operate  Its  whole 
Euclid  avenne  street  railroad  as  far  as 
WIHson  avenne,  on  the  east,  for  a  period  of 
twenty-five  years  from  September  20,  1870 
(September  20,  1904).  This  txdinance 
makes  no  reference  to  the  Garden  street 
line,  which  had  then  been  bollt  and  was 
In  operation,  and  does  not  mention  any  of 
the  streets  through  which  that  Hne  pa8sed,S 
£tthough  the  Garden  strsrt  Hne  had  tlw* 
il^it,  nndsr  Oa  ordinanM  of  1888,  IisrdB- 
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aftar  mentioned,  to  tua  the  tracks  ot  ib» 
EaoUd  avenuo  line  from  tlie  point  of  Jmie- 
tton  tlierewith  wetterlj  to  its  t«imlnnB. 

On  the  4tli  of  April,  1883,  another  oidl- 
naaee  was  passed,  granting  to  tlie  Eaat 
Cleveland  Railroad  Company  tlie  right  to 
extend,  laj,  and  operate  ita  donble  track 
on  Enelld  avenue  from  the  weat  line  of 
Willson  avenue  easterly  to  the  eaat  line  of 
Tairmount  street,  the  right  granted  to  termi- 
nate on  the  20th  of  September,  1904,  "with 
the  said  renewal  of  that  part  of  said  oom- 
pany's  line  lying  weat  of  Willson  avenue." 
Ordinance  of  September  15,  I8T9,  above  re- 
ferred tOk 

By  ordinance  of  March  IE,  1866,  another 
grant  waa  made  to  the  Euclid  avenue  line 
eaat  of  Falrmount  street,  which  grant  waa 
to  cease  and  terminate  upon  the  20th  of 
Beptemlier,  lOM,  "a*  provided  for  lald  com- 
pany's tracks  in  Euclid  avenue,  west  of 
FUrmount  street." 
■  '  In  order  to  change  from  animal  power  to 
•lectridty  an  ordinance  waa  passed  July 
IS,  18S8,  granting  to  the  Baat  Cleveland 
Street  Railway  Company  the  right  to  con- 
struct and  operate  an  electric  street  railway 
on  Enelld  avenue  from  Willson  avenne  eeat- 
erly  to  the  dty  limits,  and  on  Cedar  ave- 
nue from  a  point  near  the  Cleveland  t 
Pittsburg  Railway  Company's  right  of  way 
in  that  avenue,  easterly  to  a  point  about 
1,600  feet  east  of  Fdrmount  street.  The 
permission  waa  given  on  the  condition  that 
the  grant  waa  to  be  exerdsed  within  six 
months  from  the  passage  of  the  ordinance. 
The  grant  waa  also  upon  condition  that  if 
the  oompany,  from  any  cause,  should  fail 
to  extend  the  eleetric  system  over  Its  en- 
tire main  and  Cedar  avenue  lines  within 
eighteen  months  from  the  date  of  the  pas- 
aaga  of  the  ordinance,  then  the  ordinance 
ahould  be  void.  Nothing  in  the  ordi- 
nance was  to  b«  construed  aa  authorizing 
any  increase  In  the  fare  for  tranaportatioD 
over  any  portion  of  the  company's  line. 
The  oth  section  of  the  ordinance  stated  that 
the  itrivilege  of  conatructing  the  electric 
„  system,  as  provided  in  the  ordinance,  waa 
*J  granted  "in  consideration  of  the  improved 
•  tadlitles*  hereby  contemplated  and  the 
large  expenditures  necessary  to  aecure  the 
aame,  and  shall  be  In  force  for  the  period 
of  twenty-five  years  from  and  after  the  date 
of  the  passage  of  this  ordinance,  upon  Its 
main  and  Cedar  avenne  lines."  The  right 
to  change  to  electric  power,  as  given  by  the 
foregoing  ordinance,  was  conflned,  it  will 
ba  oheerved,  to  that  portion  of  the  Euclid 
avenue  line  east  of  Wills<m  avenue,  and  oa 
Oadar  avenue  to  that  part  lying  between  the 
Cbveland  A  Pittsburg  Railway  Company*) 
ri^  of  way  and  a  point  1,SOO  faat  Mat  of 


Falrmonnt  street  Nothing  west  at  WIIteoB 
avenue  Is  Indudcd  in  that  grant. 

On  itAj  IS,  1S89,  a  resolution  waa  adopt- 
ed, which  authoriied  and  required  the  rail- 
road company,  "aa  soon  aa  praatlc»bh,  to 
extend  the  use  of  such  motivw  power  over 
its  main  and  Cedar  avenue  llnea  to  the 
westerly  termini  thereof."  Thia  included 
those  lines  west  ot  Wlllai»  avenue,  and  un- 
der the  ordinance  and  reaolution  the  Euclid 
avenue  line  waa  changed  to  an  electric 
street  railroad  within  the  times  mentioned 
in  the  ordinance  and  resolution. 

There  was  no  extension  of  Ume  granted 
hy  the  reaolution  of  1SS9  for  the  termina- 
tion of  the  grant  on  any  portion  of  the  Eu- 
clid avenue  lin& 

On  July  17,  1S93,  the  right  waa  given  to 
the  company  to  extend  Its  road  at  the  In- 
tersection of  Prospect  and  Erie  streets  to 
the  intersection  of  Prospect  and  Ontario 
■treets,  and  also  at  the  Intersection  of  Su- 
perior and  Senecft  streets,  thence  altmg 
Senecs,  lAke,  and  Ontario  streets,  and  the 
council  imposed  upon  It  the  duty,  if  re- 
quired hy  the  council,  of  operating  ita  eara 
over  the  entire  length  of  any  of  the  linea. 
Other  duties  were  imposed  upon  It.  Gbm- 
plainant  contends  that  some  part  of  this 
ordinance  refen  to  a  portion  of  the  Gardoi 
street  extension,  and  that  it  requirea  the 
operation  of  all  the  Garden  street  cars 
over  these  tracks,  and  the  grant  Is  to  ter- 
minate at  the  time  mentioned  in  the  1S8S 
ordinance, — July  13,  1B18. 

The  above  list  includes  the  material  or- 
dinances and  resolutions  pertaining  partle-N 
ularly  to  Eudid  avenue.  S 

'After  the  Euclid  avenue  line  had  been* 
built  the  coundl,  on  the  14th  of  January, 
1868,  passed  a  resolution  granting  its  con- 
sent to  the  Eaat  Cleveland  Street  Railroad 
Company  to  lay  down  its  tracks  from  the 
intersection  of  Prospect  and  Brownell 
streets,  "to  oonnect  with  the  main  line  of 
ita  railroad,"  running  thence  through  Gar- 
den and  other  streets  to  and  across  Willson 
avenue,  to  the  eastern  boundary  of  the  dty, 
during  the  period  of  twenty  yean.  Will- 
son  avenue  was  then  the  eaatern  boundary 
of  the  dty.  The  road  could  continue  to  use 
and  occupy  the  streets,  avenues,  and  public 
grounds  over  which  ita  main  line  was  then 
constructed  and  operated  weaterly  from  the 
junction  (at  Brownell  and  Prospect  streets) 
of  said  road  with  the  main  line  to  its 
westerly  terminus,  for  the  sama  length  of 

This  Garden  street  line  waa  thareaftw 
built,  and  it  Is  assarted  that  it  waa  the  in- 
ception of  a  new  aod  aaparate  atreat  rafl- 
road.  It  haa  been  aztended  at  vailona 
tintaa  iliua,  and  forms,  with  ita  varioaa  a» 
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,  wbat  Is  c^ed  the  Osrden  Btnat 
brkach,  and  U  the  railroad  In  queation. 

On  the  SMh  of  March,  18BS,  the  rdlroad 
company  was  permitted  by  ordinance  of  the 
Tillage  of  East  Clereland  to  conitruct  a 
branch  railroad  on  Garden  itreet,  which 
would  form  an  extension.  In  fact,  of  the 
Garden  street  line  easterly  through  the  vil- 
lage to  the  line  of  Wade  vtreet.  The  grant 
was  for  twenty  years  from  the  time  of  the 
completion  of  the  work,  which  waa  to  be 
completed  within  flvs  years  from  the  date 
of  Uie  passage  of  the  resolution  granting 
the  right,— March  30,  1808. 

On  the  £Sth  of  March,  ISTS,  the  council 
pasaed  a  resolntion.  In  the  preamble  of 
which  it  was  stated  that  the  East  Cleve- 
land Bailroad  Company  desired  and  pro- 
posed to  connect  their  Garden  street  branch 
with  the  main  line  of  their  road  at  the  in- 
twrsectioa  of  Erie  and  Prospect  streets,  and 
thereupon  the  council  granted  to  the  rail- 
road company  the  "^ht  to  lay  down  a 
g  double  track  street  railroad  In  Ohio  street 
H  from  their  present  tracic  in  Bnwnelt  street 
"  to  Erie  street,  and  in  Erie  stTeet,*from  Ohio 
street  to  Prospect  street,  to  connect  with 
their  mam  track  at  this  point."  This  made 
a  Junction  at  Erie  and  Prospect  streets,  with 
the  Enclid  Avenue  Railroad,  instead  of  at 
Brownell  and  Prospect  streets, — a  small 
difference  aa  to  length  of  road. 

On  the  23i  of  Hay,  1870,  the  council  an- 
tborized  the  Bast  Cleveland  Railroad  Com- 
pany to  extend  the  Garden  street  brandi 
of  its  road  at  the  easterly  end  thereof  aloDg 
Garden  street  to  Baden  avenue  thence  to 
Qoiney,  along  Quincy  to  New,  and  along 
New  street  to  Garden  street,  there  to  con- 
nect with  the  Garden  street  tracks.  The 
ordinance  provided  that  the  right  therein 
granted  Ehould  continue  for  twenty  years 
from  that  date. 

This  extension  placed  a  track  in  Quiney 
•treet  from  Baden  to  New  street,  which  was 
a  very  short  distance.  It  did  make  a  differ- 
ent date  for  the  termination  of  the  grant 
than  was  provided  for  the  rest  of  the 
branch,  and  It  was  to  be  operated  "In  eon- 
nectEoB  with  said  branch  and  Its  main  line." 
No  increase  of  fare  was  to  be  charged  by 
the  company  on  any  part  of  its  branch  or 
of  its  main  line  or  extension  by  reason  of 
the  extension. 

In  the  year  1880,  on  the  22d  of  March, 
the  council  passed  an  ordinance  autliorizing 
the  East  Cleveland  Railroad  Company  to  ex- 
tend the  Garden  street  branch  of  Ita  rail- 
way from  the  then-existing  track  at  the 
intarsection  of  Baden  avenue  and  Quincy 
street,  on  and  along  said  Quincy  street.  In 
an  easterly  direction  to  the  Intersection  of 
Quincy   street   and   Lincoln  avenue,  and  to 


equip  and  operate  the  said  extension  and 
it§  Garden  Hrtel  broMoft  for  the  period  <A 
twenty-five  years  from  and  after  the  pas* 
saga  of  the  ordinance."  When  this  ordi- 
nance was  passed  the  eastern  limits  of  the 
city  of  Cleveland  had  been  extended,  so 
that  the  territory  covered  by  the  grants  to 
the  Garden  street  Una  was  at  that  time  in- 
cluded in  the  city  of  Cleveland. 

In  16S5,  February  9,  the  coundl  passed  an^ 
ordinance  permitting  the  East  Cleveland  <* 
Railroad  Company  "to  extend  its*  Garden* 
street  branch  frmn  the  intersection  of  Quin- 
cy street  and  IJneoln  avenue.  In  an  easter- 
ly direction,  to  Woodland  Eilla  avenue, 
.  .  .  and  equip  and  operate  aaid  exten- 
sion a*  a  tingle  track  railroad,  with  all  neo- 
essary  switches,  turn  on ta,  and  turntables" 
in  connection  with  said  branch  and  its  main 
line,  and  terminating  with  the  grant  for  the 
main  line,  but  with  the  express  condition 
that  "no  increase  of  fare  shall  be  charged 
by  said  company  on  any  part  of  its  mala 
line,  or  on  said  extension,  by  reason  of  said 
exteniion." 

On  the  ITth  of  June,  1887,  the  ooundl 
granted  another  extension  to  the  Garden 
street  branch  on  Garden  street  from  Baden 
aveuu4  easterly  to  Lincoln  avenue,  the  grant 
to  terminate  "with  the  grant  (or  the  Garden 
street  main  line,"  and  no  extra  fare. 

On  the  10th  of  March,  1890,  the  oounetl 
passed  an  ordinance  which  "granted  tha 
right  to  operate  Ita  Garden  street  branch 
by  electricity"  from  and  to  the  polnta 
named  in  the  ordinance,  and  thia  grant  waa 
"to  operate  by  electrio  power  the  aaid  Gar- 
den atreet  branefa  during  the  t«rm  of  its 
present  grant  for  said  Garden  street 
branch."  Both  roads  were  thereafter  oper- 
ated as  electric  street  railroads. 

On  the  30th  day  of  March,  1891,  another 
ordinance  was  passed,  authorizing  the  rail- 
road company  "to  operate  a  sectmd  or  ad- 
ditional track  in  and  upon  Central  avenue 
(Garden  street)  from  the  east  line  of  Will- 
Ban  avenue  to  the  Cleveland  &  Pittsburg 
Railroad  tracks."  It  was  provided  that  the 
"right  herein  granted  shall  be  valid  nntll 
the  expiration  of  the  grants  for  the  said 
company's  main  line." 

On  the  20th  of  April,  1891,  an  ordinance 
was  passed  which  authorized  the  railroad 
company  to  "operate  a  second  or  additional 
track  in  and  upon  Quincy  street  from  New 
street  to  Woodland  Hills  avenue.*  This 
was  part  of  the  Garden  street  line.  Bec- 
tion  S  of  the  ordinance  contained  the  pro- 
vision that  the  "right  herein  granted  ahall 
be  valid  until  the  expiration  of  the  granta 
for  said  company's  traeks  on  said  Quinoy 
street  east  of  Ltnmln  anntMt  to  wit,  Jnljr 
13,  191X" 
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>  ■!%£••  an  the  m«t«tlal  ordliuweM  which 
yutieiilu'lT  ralato  ta  the  Qudan  rtrcat 
rmtlroad. 

During  Uareh  and  AprD,  1893,  the  eom- 
ploinant  harein  ma  organiwd  «■  >  coneoli- 
datlon  of  eerenl  street  railromds,  whidi,  it 
ia  enough  to  lay.  Included,  unong  otheri, 
the  Euclid  avenue  and  the  Garden  atreet 
lines,  and  on  the  ZZd  i*.j  of  May,  1893,  the 
consolidated  railroad  company  [this  eom- 
plainant),  through  its  tux  president,  ad- 
dressed a  conununication  to  the  council, 
stating  that  the  vHrioui  consolidations  had 
been  mads  under  advice  of  counsel,  but  in- 
as  mnch  as  some  question  seemed  to  have 
arisen  as  to  the  intention  of  the  company, 
it  waa  stated  that  the  company  did  not 
claim  any  rights  greater  than  the  conatitu- 
ent  companies  forming  the  organisation; 
that  it  intended  to  ohey  all  ordinances  to 
which  each  and  all  the  constituent  compa- 
nies were  aahject,  and  that  It  had,  elncethe 
conaolidstion  had  been  effected,  iuued  trana- 
fer  eheelca  to  all  persona  deairing  them,  to 
enable  such  peraone  to  have  a  continuous 
ride  from  any  Kait  Sine  line  to  any  South 
Side  or  Weat  Side  line,  and  from  any  South 
or  Wert  Side  line  of  the  company  to  any 
East  Side  line,  for  one  fare,  and  would  con- 
tinue auch  ajatem  of  tranafers  where  it 
eould  not  better  accommodate  ita  patrons 
by  such  through  lines  aa  It  might  estab- 
liah;  and  that  It  dlaclalmed  aU  Intention 
of  charging  mora  than  one  fare  for  any 
auch  eontfnuone  ride;  "and  that  Its  aim  has 
tieen  and  will  be  to  give  ita  patrons  vartly 
improved  aervlee  and  aceommodatiooa  by 
reason  of  such  eonaolidatioo." 

The  council  thereupon,  by  reaolutlon,  con- 
aented  to  the  consolidation  of  the  various 
railroad  companies  named  in  the  resolution 
under  the  name  of  the  Cleveland  Electric 
Railway  Company,  upon  the  condition  that 
"only  one  fare  afaall  be  charged  for  a  con- 
tinuous ride  on  or  over  any  line  of  rail- 
way formerly  owned  by  any  other  of  said 
constituent  companies  within  the  limits  of 
the  city  of  Cleveland;  and  paasengers  on 
any  of  such  linea  paying  one  fare  shall  be 
entitled,  without  extra  or  additional  charge, 
Q  to  be  transferred  to  any  other  of  said  lines 
^  and  have  a  continuous  ride  thereon  (or  said 
*  aingie  fare."  The  *  conditions  contained  In 
the  resolution  were  theieafter  accepted  by 
the  cotnptainant  In  writing. 

On  the  ISth  day  of  February,  1894,  the 
council  adopted  "an  ordinance  granting  per- 
mi33i<Ki  to  the  Qeveisud  Electric  Railway 
and  the  Cleveland  C3ty  Railway  Company 
to  extend  their  tracks  in  Willaon  avenue." 
This  aVMine  mna  north  and  aouth  and 
ereases  many  of  the  avenues  in  whldi  some 


of  the  eonatitoent  companlea  of  the  oonaol- 
Idated  road  had  laid  their  tracks. 

The  ordinance  granted  eadi  railroad  com- 
pany the  right  to  extmd  Its  double  track 
railroad  along  Willson  avenue  from  and  b> 
the  various  points  named  In  the  ordinance, 
and  the  road  waa  to  be  conatructed  and 
operated  in  connection  with  the  eziating 
trades  in  Willson  avenue  aa  a  double  track 
street  railroad.  The  two  companies  named 
in  the  ordinance  were  to  Jointly  construct 
and  maintain  the  road,  and  each  waa  to 
have  the  right  to  occupy  and  use  the 
track,  wires,  etc.,  of  the  other  company 
then  in  WillsMi  avenue,  on  auch  terms  and 
conditiona  as  the  council  might  deem  juat 
and  reaaonable,  unleas  the  companies  should 
otherwise  agree.  Provision  waa  then  made 
for  the  running  of  through  cars  on  Willson 
avenue  between  certain  points,  and  night 
cars  were  to  be  operated  by  the  CMnpanies 
throughout  the  entire  length  of  Willson 
avenue.  A  passenger  on  any  ear  operated 
on  any  part  of  said  Willson  avenue  waa  to 
have  the  right,  on  the  payment  of  one  fare, 
'ithout   additional  or  extra  charge  to  be 


transferred  to  any  other  line  of  either  of 
aald  companies  Intersecting  or  coming  to 
said  Willson  avenue,  and  waa  to  have  a 
continuous  ride  thereon,  with  the  right, 
without  additional  charge  to  be  transferred 
from  aaid  second  line  to  a  car  on  any  other 
line  of  either  of  these  companies  intersect- 
ing or  coming  to  Willson  avenue,  and  wsj 
to  be  entitled,  without  additional  or  extra 
chaigc,  to  be  transferred  to  the  Willson 
avenue  line  and  to  have  a  continuous  ride 
thereon.  Kegulationa  were  made  for  the 
paving  of  certain  portions  of  the  street  by 
the  company  under  the  direction  of  the  city 
authorities,  and  provision  was  mode  for  ^ 
widening  the  roadway  on  Willson  avenue  § 
*between  certain  points  named,  and  for  set-* 
ting  back  curbs,  hydranta,  etc.,  all  of  which 
waa  to  be  done  at  the  expense  of  the  com- 
panies, which  were  also  to  cMnply  with  and 
perform  all  the  general  ordinances  of  the 
city  relating  to  street  railroads,  then  or 
thereafter  In  force.  By  |  10  it  was  provided 
that  the  grant  should  be  In  force  until  the 
1st  day  of  July,  1914. 

On  the  26th  of  June,  ISM,  the  conncfl 
passed  "An  Ordinance  Granting  the  Cleve- 
land Electric  Railway  the  Right  to  Extend 
and  Operate  Ita  Double  Track  Street  SaO- 
roeid  in  Quincy  Street  from  New  Street  to 
Willaon  Avenue."  Thia  ordinance  provided 
for  the  extenaion  and  operation  by  tlM 
Cleveland  Electric  Railway  Company  of  a 
double  track  atreet  railroad  on  and  along 
Quincy  atreet,  from  Ha  then  present  tracte 
thereon,  westerly  to  Wllleon  avenne,  coo- 
necting  by  currea  wHh  Ita  WHlson  avaBMi 
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tTMks.  The  eth  wetion  proTlded  tluit  "thli 
grant  shftU  terminate  with  tb«  gntnt  for 
nid  oompuiT'i  pTcsent  line  In  Qulncj 
itreeL" 

These  ordinaiiBos  and  reeolutlon*  ue 
thaw  which  particularly  relate  to  the  ex- 
tent of  the  grant!  to  the  nulroad  oompanj 
for  the  Euclid  avenue  and  for  the  Garden 
■treet  linea.  Other  ordinances  and  resoln- 
tione  were  pasaed,  showing,  in  connection 
with  thoBe  already  in  oridence,  aa  Insisted 
upon  by  the  complainant,  the  exiatKiee  of 
a  general  syetem  for  the  operation  of  the 
roads  owned  by  the  complainant,  Inclnding 
the  Euclid  avenue  and  Garden  etreet  lines, 
aa  n  unit,  and  the  necessity  existing  for 
operating  all  of  the  tines  in  connection  with 
each  other  for  the  iife  of  the  longest  grant. 
And  It  is  Insisted  that  this  was  the  ob- 
Tfons  tntention  of  the  council,  to  be  gath- 
ered from  the  various  ordinances,  among 
tbem  those  especially  above  adverted  to. 

Messrs.  William  B.  Sanders,  John  W. 
Warrington,  and  Andrew  Squire  for  Cleve- 
land Electric  Railway  Company. 

Messrs.  D.  C.  Westenhaver  and  Qarfleld, 
Howe,  ft  Westenhaver  for  Forest  (Sty  Rail- 
way Company. 

lb.  Hewton  D.  Baker  for  the  etty  »f 
^Clereland. 

•  *  Ifr.  Justice  PecUiam,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Out  of  these  vtriona  ordinances  and 
•luUons  arise  the  difflcnltlea  sn^ested  in 
this  case.  The  facts  are  SMuewhat  compli- 
cated by  reason  of  their  number,  and  the 
inferences  to  be  drawn  from  them  are  not 
always  perfectly  plain  and  certain.  The 
complainant  contends  that,  by  reason  of 
the  action  of  the  dty  conncU  and  the  ae- 
eeptanee  by  the  complainant  of  the  various 
ordinances  and  resolutions  adopted  by  that 
oonneil,  a  valid  contract  haa  been  ent^«d  in- 
to between  the  city  and  the  oomplalnant,  by 
which  the  right  to  use  the  streets  named  In 
the  ordinances  by  the  Garden  street  branch 
has  been  granted  to  complainant  up  to  July 
1,  1S14;  or,  if  it  Is  mistaken  as  to  that 
time,  that  then  the  contract  tormlnates 
the  iSth  of  July,  1013.  The  city  oontends 
that  neither  date  is  right,  but  that  the  con- 
tract, so  far  aa  It  related  to  the  Garden 
street  liTftnch,  terminated  on  the  ZEd  of 
March,  IMS. 

The  rules  of  construction  which  have 

adopted  by  courts  In  cases  of  public  grants 

of  this  nature  by  the  anthoritiea  of  cities 

^  are  of   long   standing.     It  haa   been   held 

N  that  audi  grants  should  be  In  plain  lan- 

•  ftuiC^  tlut  thajr  shonld  be  ewtain  aaA'iai- 


Inlte  in  theb  nature,  and  shonld  contain 
no  amhlguity  In  their  terms.  The  leglsli^ 
tive  mind  must  be  distinctly  Impressed  wltk 
the  unequivocal  form  of  ezprcasion  con- 
tained In  the  grant,  'Hn  order  that  the  privi- 
ties may  be  intelligently  granted  or  pur- 
posely withheld.  U  Is  matter  of  common 
knowledge  that  grants  of  this  character  are 
nsualiy  prepared  by  those  Intereatad  in 
them,  and  submitted  to  the  legislatures  with 
a  view  to  obtain  from  such  bodies  the  most 
liberal  grant  of  privileges  which  they  are 
willing  to  give.  This  'is  one  among  many 
reaaons  why  they  are  to  be  strictly  con- 
strued." Blair  V.  Cblcago,  201  U.  8.  400, 
471,  SO  L.  ed.  801,  S30,  26  Sup.  Gt.  Rep. 
427.  Ta  the  case  dted  this  court  has  had 
occasion  to  state  the  principle  of  construe- 
tion  and  to  dte  some  of  the  authorities 
upon  which  It  Is  based.  This  has  been  ao 
lately  done  that  it  is  unnecessary  to  mora 
than  refer  to  that  case  aa  authority  for  tha 
doctrine  above  stated. 

Before  proceeding  with  aa  examinatloB 
of  the  various  ordinances  and  reeolutioua 
referred  to  In  the  foregoing  statement.  It 
is  well  to  say  that  we  do  so  upon  the  as- 
sumption that  the  legislatnie  has  hereto- 
fore granted  to  the  dty  oonndl  of  Cleve- 
land most  Bomprehenslve  power  to  eontraet 
with  street  railroads  within  lU  Umlts.wlth 
regard  to  the  use  of  its  streets,  and  the 
length  of  time  for  which  such  use  may  b« 
granted,  not  longer  than  twenty-five  yean. 
Cleveland  v.  Cleveland  City  R.  Co.  IM  U.  8. 
617,  S3S,  48  L.  ed.  I1D2,  1107,  24  Bup.  Ot 
Rcf>.  TNI;  Clarvelend  v.  Cleveland  Electric  R. 
Oo.  201  U.  B.  689,  541,  60  L.  ed.  864,  869,  20 
Sup.  Ct  Sep.  613.  Therefore,  in  deciding 
thia  case,  we  assume  the  validity  of  tha 
oontraet,  whatever  it  is,  that  was  made. 
The  only  question  Involved  herdn  Is  ods  of 
construcUon  and  intent. 

The  most  important  of  the  many  ord- 
nances and  resolutions  relating  to  Uie  Eu- 
cUd  avenue  line,  commendng  In  1899,  have 
been  referred  to  in  the  foregoing  statement 
of  facts  because  of  the  eontenUon  of  com- 
plainant that  the  Garden  street  branch  is 
nothing  but  an  extension  and.  In  reality,  aa 
in  law,  a  component  part  of  the  Euclid  av- 
enue line,  and  that  the  Garden  street  grant 
is  limited  end  governed  by  the  time  of  tlie  ^ 
expiration  of  the  Euclid  avenue  grant.  In  N 
other  words,  that  the  grant'of  1883  to  tha  • 
Euclid  avenue  line  of  the  right  to  change  ita 
motive  power,  and  extending  the  termina- 
tion of  the  grant  until  twenty-five  years 
from  that  date,  thereby  extended  the  ter- 
mination of  the  grant  to  the  Garden  street 
brandi  to  the  same  time,  althoagh  ths  whole 
brandi  road  hod  bean  separately  and  other- 
wise provided  for,  and  Ittd  navar  before  had 
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tlw  MtmB  termlnatioii  aa  tha  Euclid  areiino 
line.  Th«  gruit  ii  to  be  implied  which  ia 
to  wotIc  mieh  a  change  In  »  gr&nt  then  exist- 
ing In  ipedfic  and  direct  language.  Tha 
■ama  argument  la  alio  aet  forth  in  regard 
to  the  ordinance  of  July  17,  1893,  whidi 
will  he  again  referred  to. 

Under  these  circnmatancea  it  is  important 
to  direct  apedal  attention  to  tha  Gwdan 
(treet  brand). 

Tha  East  Cleveland  Bailroad  Compute, 
having  built  and  operated  its  mad  through 
the  Tarious  streets  mentioned  In  the  ordi- 
nance of  18G9,  granting  it  lesTe  lo  to  do, 
became  dedrons  of  building  another  road  in 
oonnection  with  the  one  it  was  then  operat- 
ing, bnt  there  was  no  statute  at  that  time 
tn  Ohio  permitting  the  eztmion  of  a  road 
then  built,  and  the  company,  therefore,  in 
1647  and  the  early  put  of  18S8,  toolc  the 
same  proceedinga  to  acquire  tha  right  to 
build  the  new  road  that  it  had  taken  to 
build  tha  formar,  although  it  did  not  aeeli 
a  new  Incorporation.  Aa  a  railroad  com- 
pany already  existing,  it  applied  to  the 
oonncil  of  tha  dty  of  Cleveland  for  leave  to 
eonatruct  a  atreet  railroad  from  tha  inter- 
section of  Prospect  and  Brownell  streets, 
to  connect  with  the  nu^  line  of  its  road, 
and  thence  through  various  streets  and 
•long  the  center  of  Garden  street,  to  and 
acroBs  Willson  avenue,  to  the  easterly 
boundary  of  the  dty.  It  procured  the  con- 
sent* of  the  property  owners  alocg '  the 
line;  notice  for  the  reception  of  bids  was 
published  by  the  city  as  provided  for  in 
tha  statute,  and  the  railroad  company  made 
a  formal  bid  for  the  privilege  of  laying 
down  its  trades  through  the  various  streets, 
and  named  the  rates  of  fare  which  woold 
be  charged.  That  bid  was  the  lowest,  if 
not  the  only  one,  made,  and  it  was  duly 
m  accepted,  and  the  privilege  waa  granted  to 
S  build  a  railroad  In  Garden  street,  and  to 
"  operata'it  for  twenty  years  from  the  date 
of  the  adoption  of  the  ordinance,  January 
14,  1668,  and  tha  company  waa  to  continue 
to  use  the  western  end  of  the  Euclid  avenue 
road  aa  stated  tn  the  ordinance.  The  ordi- 
nance was  accepted  and  the  road  built.  At 
this  time  the  grant  to  the  Euclid  avenue 
line  expired  September  20,  1670. 

Referring  to  the  procedure  under  which 
the  Garden  street  branch  waa  created  and 
tha  permlasion  of  the  dty  council  to  build 
tha  Toed  obti^ned,  it  ia  plain  that  tha 
brandk  thus  built  was  not  a  mere  extension 
or  part  of  the  Euclid  avenne  line,  bo  that 
a  grant  to  the  latter  neceaaarily  covered 
tha  other  as  an  inseparable  part  of  it,  bat 
waa  a  distinct  line,  with  a  separate  route, 
with  tha  exception  of  a  ritort  distance  at 
tha  waat  and,  where  ft  waa  permitted  ta 


use  the  trades  of  tha  Euclid  aTeime  Una. 
The  termination  of  tha  right  was  at  a  dif- 
ferent time  from  that  provided  for  tha 
Euclid  avenne  line.  This  use  of  the  Eudid 
avenue  tracks  for  a  abort  distance  did  not 
make  the  Garden  street  branch  a  mere  ex- 
tension of  the  former  road.  Whether  an- 
thoriied  by  Its  charter  to  bnild  the  Gardm 
street  road  ia  not  Important.  It  did  so, 
and  its  right  to  do  it  was  given  by  an  or- 
dinance of  the  council  which  has  been  ree> 
ognized  as  valid  ever  since.  Becauae  on 
Borne  occasiona  it  haa  been  called  a  branch 
does  not  alter  the  weight  to  be  given  the 
facts  stated,  or  turn  the  branch  Into  a 
mere  extension  where  It  haa  been  other- 
wise uniformly  treated. 

It  is  contended  that  by  the  resolution 
of  March  25,  1873,  which  granted  to  the 
East  Cleveland  Railway  Company  the  right 
to  lay  a  double  track  atreet  railroad,  inter- 
eeetli.g  with  Its  main  line  at  Erie  street 
and  Prospect  street,  and  thence  throngh 
other  streeta  mentioned  in  tha  reaolntion, 
the  Garden  street  line  thereby  became  an 
extenrion  of  the  main  line,  or  waa  reet^ 
uized  as  a  mere  extension.  The  preamble 
to  that  resolution  recites  that  the  railroad 
company  desires  to  connect  the  Garden 
atreet  branch  with  the  main  line  of  thdr 
road  at  the  intersection  of  Erie  and  Pros- 
pect streets,  and  to  remove  the  other  traekn 
from  Brownell  street,  between  Ohio  andJJ 
Prospect  streets,*  and  therefore  permission* 
is  granted  to  the  company  so  to  do.  That 
resolution  prorided  simply  for  changing  the 
connection  of  the  Garden  street  branch  with 
the  Euclid  avenue  line  from  Brownell  street 
to  Erie  street,  and  for  the  taking  up  of  the 
track  on  Brownell  street,  between  Ohio  and 
Prospect  streets.  It  did  not  make  the  Gar- 
den street  branch  any  more  of  an  extension 
of  the  main  line  than  it  had  been  before. 
The  branch  road  certainly  did  not  become 
a  part  of  the  main  road  rimply  because  It 
ran  in  connection  with  it,  or  because  tt 
ran  over  a  small  portion  of  the  tTacks  ot 
that  road.  It  remained  what  is  atarted  out 
as,  a  road  with  a  separate  route  and  a  dif- 
ferent term  of  Ufa. 

The  grant  made  in  1876  to  the  company 
to  extend  Its  Qaiden  street  tracks  from  its 
then  terminus  at  Baden  atoeet,  to  and  along 
other  atreeta  towards  the  eaat,  with  the 
right  to  equip  and  operate  said  extension 
for  twenty  years,  fn  connection  with  tha 
said  Garden  street  branch  and  Ita  main 
line,  had  no  effect  upon  tha  question  we  are 
discussing.  That  extension  of  the  trades 
of  the  Garden  street  branch  spoken  of  In 
the  ordinance  waa  also  a  short  one,  and 
waa  to  terminate  at  a  diffenoit  time  from 
that  than  exiating  In  regard  to  tha  othw 
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portion  of  tha  Qtrita  atreot  bntnch.  That 
it  was  to  be  operated  in  eannection  with  Its 
Garden  street  braneli  and  tlie  main  line 
did  not  make  the  bnnch  aa  extended  a  part 
of  tbe  main  line,  or  alter  tlie  faot  that  the 
branch  was  a  separate  road,  although  oper- 
ated tn  oonnectlon  with  the  main  line.  It 
ii  quits  difficult  to  see  whj  the  right  to 
operate  thla  particular  extension  should 
have  been  granted  for  twenty  years  or  un- 
til ISM,  instead  of  befaig  UmiUd  to  tar- 
minate  with  the  branch,  but,  at  any  rate, 
the  grant  Is  in  tmamblgnoaa  terms,  and 
states  in  so  many  words  the  length  of  time 
it  Is  to  lost.  Its  importance  is  not  very 
great,  and  Is  entirely  effaced  by  the  sabse- 
qoent  ordinance  of  1880,  which  provided  for 
the  terminBtlon  of  the  whole  Garden  street 
branch  at  the  time  apedfled,— 1906. 

By  that  ordinance  (March  £2,  ISSO)  the 
qaestlon  of  the  termination  t>t  the  grant 
for  the  whole  Garden  street  branch  was 
3  distinctly  settled.  By  it  the  right  to  az- 
•  tend  that  branch  of  itsn^lrood  In  an  east- 
erly direction,  on  and  along  Quincy  street, 
woe  given  to  the  company,  and  the  right 
"^  equip  and  operate  the  said  extension 
•nd  Its  Garden  street  branch"  was  given 
for  the  period  of  twenty-flve  yeara  from 
the  passage  of  the  ordinance,  but  without 
Increase  of  fore  on  any  portion.  This,  of 
eonrse,  placed  the  termination  of  the  whole 
grant  to  the  Garden  street  branch  on  March 
S2,  1906.  There  is  no  ambiguity  as  to  this 
grant,  and  tbe  termination  of  the  grants  to 
the  two  roads  was  kept  apart,  one  being 
September  20,  1904,  the  other  March  22, 
1009. 

Much  stress  is  laid  by  the  complainant 
•B  the  ordinance  of  the  9th  of  February, 
1S8G,  which  waa  entitled  "An  Ordinance  to 
Permit  the  East  Cleveland  Railroad  Com- 
pany to  Extend  the  Garden  Street  Branch 
of  Its  Railway."  The  company  was  there- 
by  authorized  to  extend  the  Garden  street 
branch  from  the  intersection  of  QulncQT 
street  and  Lincoln  avenue  in  an  easterly 
direction,  to  Woodland  Hills  avsnua.  It 
waa  to  be  operated  In  connection  "with  said 
branch  and  its  main  line  and  terminating 
with  the  giant  for  the  nudn  line,"  but  with 
no  increase  of  fare.  It  Is  contended  that 
the  particular  grant  mentioned  In  this  or- 
dinance woe  to  terminate  with  the  grant 
for  the  main  line,  which  would  make  It  ter- 
minate September  SO,  1B04,  instead  of 
Harch  22,  1006.  If  this  were  the  only  ques- 
tion, of  course,  the  complainant  would  not 
faiiist  that  the  grant  to  It  should  be  ehort- 
«i«d  six  months.  But  it  is  cited  for  the 
purpose  of  showing  an  Intentiwi  of  the 
MOiien  to  limit  tbe  termination  of  the  Gar- 
Aea  street  branch  by  the  limitation  then  ex- 
«T  S.  C— 1*. 


Isting  in  r^ard  to  tht  Euclid  avenue  line. 
It  is  contended  that  from  the  time  of  the 
passage  of  this  ordinance  by  tbe  council 
and  it*  acceptance  by  the  complainant  the 
parties  thereby  agreed  that  the  extension 
should  be  operated  with  the  main  line,  and 
that  its  grant  for  such  operation  should 
expire  with  the  grant  for  the  main  or  Eu- 
clid avenue  line,  and  that  this  was  in  pur- 
suance of  the  plan  by  the  city  to  have  tbe 
grants  to  the  two  roods  expire  at  the  same 
time.  And  the  claim  Is  that  the  subsequent  „ 
ordinances  must  be  oonstrued  in  the  same§ 
manner^nd  for  the  purpose  of  carrying  out* 
the  same  scheme.  Tbere  Is  here  undoubted- 
ly some  room  for  the  contention  of  com- 
plainant, bnt  we  think,  upon  looking  at  aU 
the  facts  in  oonnectlon  with  this  question, 
that  the  intention  of  the  council  was  not 
that  way.  The  Garden  street  branch,  run- 
ning from  tbe  intersection  of  Erie  and  Pros- 
pecte  streets,  towards  the  east,  terminated, 
at  the  time  of  this  grant,  at  Lincoln  avenue. 
This  made  a  long  line  of  rood.  By  the  or- 
dinance it  waa  lengthened  from  Lincoln  av- 
enue to  Woodland  Hills  avenue, — a  compar- 
atively short  extension  of  track.  The  right 
granted  to  the  whole  branch  line  as  for 
east  as  lincoln  avenue  then  terminated  on 
the  22d  of  Mareh,  1906,  and  yet,  by  this 
construction  of  the  ordinance  of  18!)6,  this 
small  extension  of  track  from  Lincoln  av- 
enue to  Woodland  Hills  avenue  was  to  ex- 
pire September  20,  1904.  Why  this  differ- 
ence! The  ordinance  did  not  assume  in 
any  way  to  alter  the  time  of  the  termina- 
tion of  the  then-existing  grant  to  the  rest 
of  the  Garden  street  branch,  but  it  dmply 
limited  the  time  of  the  termination  of  tbe 
grant  for  the  extension  then  given.  Hence 
it  is  difQcnIt  to  See  how  any  agreement  can 
be  found  to  arise  from  the  ordinance  for 
the  simultaneous  termination  of  all  the 
grants  to  both  the  mtdn  line  and  the  Garden 
street  branch.  Nor  can  any  general  scheme 
to  have  the  grants  of  both  roads  terminate 
together  be  evolved  from  anything  done  by 
the  parties  up  to  and  including  1885. 

There  is  nothing  in  Cleveland  *.  Cleve- 
land Electric  R.  Co.  201  U.  S.  529,  639,  SO 
Ii.  ed.  864,  868,  20  Sup.  Ct.  Rep.  613,  that 
covers  this  case.  The  language  of  the  or- 
dinance adverted  to  in  that  case  is  to  be 
applied  to  very  different  facts  from  those 
existing  here.  We  assume  the  ability  of 
the  council  to  make  each  a  contract  as 
complainant  contends  for  herein,  but  W* 
think  none  such  wss  made  in  fact. 

So  far  as  can  be  determined  from  this 
record,  there  was  absolutely  no  reason  for 
terminating  the  right  to  nse  this  small 
CTtension  of  track  in  September,  1904,  while 
the  rest  of  the  brooch  then  existing  was  not 
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to  termlnaU  ontfl  ilx  monthB  later.  It  cut 
np  the  branch  line  in  a  waj  which  it  Is 
I  ImpoBsible  from  this  record  to  give  U17  lee.- 
7  •on  for,  and  accordingly,  imderthe  tben-ex- 
ieting  circumstaiices.  It  might  be  argued  that 
the  wcoda,  "terminate  with  the  grant  for 
the  main  line,"  did  not  mean  the  Euclid  are- 
nue  line,  but  It  referred  to  the  Garden  atreet 
branch,  which  wb4,  a*  a  matter  of  fact,  the 
main  line  so  far  aa  concerned  the  email  ex- 
teneioo  of  the  track  from  Lincoln  avenue 
to  Woodland  Hilhi  avenue.  To  terminate 
the  grant  for  the  extension  at  the  lame 
time  with  the  grant  for  the  line  thereb? 
extended  would  be  the  moat  obvious  and 
natnral  course  to  pursue.  It  !■  true  the  or- 
dinance itself  recognizee  the  "branch  and 
Its  main  line"  aa  eonitituting  two  different 
lines,  and  provides  that  the  grant  ia  to  ter- 
minata  with  the  grant  for  the  mab  line. 
And  7et  the  real  mouing  of  the  ordinance, 
when  regarded  in  the  light  of  the  facta  then 
existing,  becomea,  to  aaj  the  least,  ambign- 
oua.  The  general  provieion  for  the  termina- 
tion of  the  grant  for  the  whole  Garden 
street  branch,  aa  made  in  1680,  ought  not 
to  be  expunged  hj  an  Implication  arising 
out  of  such  doubtful  language  aa  is  found 
in  this  1885  ordinance.  But  if  otherwise,  it 
results  only  that  the  particular  extenaion 
expired  In  September,  1901,  with  the  grant 
to  the  Euclid  avenue  line,  which,  at  that 
period,  expired  on  that  date. 

Id  1887.  June  17,  an  esctenalon  of  the  Gar- 
den atreet  branch  waa  granted,  which,  by 
the  terms  of  the  ordinance,  waa  to  termi' 
Date  "with  the  grant  for  the  Garden  street 
main  line,"  without  increase  of  fare  being 
oharged.  Here  the  oouitcil,  it  will  be  ob- 
served, expressly  referred  to  the  Garden 
street  branch  aa  the  main  line,  and  it  Is 
nndoubtedly  plain  that  It  was  properly  so 
referred  to.  In  extending  the  branch,  and 
with  reference  to  the  extension,  the  branch 
would  naturally  be  regarded  and  spoken  of 
as  the  main  line.  If  not  done  In  all  casea 
It  la  somewhat  difficult  to  find  any  reason 
for  it. 

Again,  by  an  ordinance  passed  Mareh  10, 
1890,  granting  leave  to  change  tlie  motive 
power  on  the  Garden  street  branch,  the 
right  waa  given  ta  operate  that  branch  by 
electrlo  power  "during  the  term  of  Its  pres- 
ent gia^  of  said  Garden  strest  brsnoh.'* 
N  The  "present  grant'  (or  the  Garden  street 
•  branch'was  that  which  was  granted  In 
Uarch,  18S0,  which  was  to  terminate 
tweaty-flve  years,  or  llarch  22,  1006.  Here 
was  a  olear  recagnltkm  of  the  time  when 
that  grant  expired,  and  there  had  been  m 
reaohUoB  at  tta  eosmdO,  ^ee 


1880,  which,  in  our  opinion,  changed  the 
termination  of  that  grant.  It  ia  an  entire 
mistake  to  say  that  at  this  time  the  right 
to  operate  the  Garden  street  traclu  termi- 
nated at  the  same  time  with  the  right  of 
the  company  to  operate  the  Euclid  avenue 
line,  or  that  the  Garden  street  hnmch  was 
but  an  extension  of  that  line. 

On  the  30th  of  Uarch,  1891,  the  right 
waa  granted  to  construct  and  operate  a 
second  or  additional  track  upon  Central 
(Garden  street}  from  the  east  Una 
of  Willson  avenue  to  the  Cleveland  &  Pitts- 
burg Railroad  tracks.  It  waa  provided  in 
that  ordinance  that  the  right  therdn  grant- 
ed should  be  for  and  until  the  expiration  of 
the  grants  for  the  said  cmnpany's  main 
line.  Here  again  the  question  arises,  IThat 
was  the  meaning  of  the  expression  "main 
line"  aa  used  In  this  connection  1  The  or- 
dinance allowed  a  second  or  additional  track 
in  a  street  In  which  the  company  then  had 
the  right  to  use,  and  waa  nsing,  a  single 
track.  80  far  as  that  extended  grant  waa 
ooncemed,  the  main  line  was  the  rest  of 
the  Garden  street  branch,  and  the  same 
observations  that  we  have  made  heretofore 
in    regard  to   the   m^n    line   are   operative 

It  eannot  be  possible  that  it  waa  Intended 
to  limit  the  right  to  nse  the  second  or  ad- 
ditional track,  in  the  portion  of  the  ttreei 
mentlMted,  to  a  different  time  than  that 
which  existed  with  relation  to  the  first 
track  I^d  down  by  the  company  in  the 
same  street.  Of  course,  the  two  grants 
were  meant  to  terminate  at  the  same  time. 

At  this  time  the  grant  to  the  eompauy'a 
Euclid  avenue  line  had  been  axteuded  so 
that  it  did  not  expire  until  July  13,  1911. 
Can  it  be  supposed  that  the  council  in- 
tended that  this  short  length  of  road.  In 
which  a  second  or  additional  track  waa  to 
ha  laid,  was  to  be  operated  with  two  tracks 
until  190B  and  after  that  with  one  track 
until  laiST  We  think  such  a  construction S 
%  not  permissible,  and  that  what  Is* 
meant  by  the  language,  "main  line,"  In 
that  ordinance,  means  the  line  which  Is  the 
main  line  with  reference  to  the  extension 
therein  granted;  namely,  the  Garden  street 
branch,  and  not  the  Euclid  avenue  line. 

The  ordinance  of  the  20th  of  April,  1S91, 
is  somewhat  important.  It  granted  tha 
East  Cleveland  Railroad  Company  permis- 
sion to  lay  an  additional  or  second  track  tn 
Quinoy  street,  from  New  street  to  Woodland 
mils  avenue.  That  atreet  at  the  point  in- 
dicated Is  part  of  the  Gardm  street  brancht 
and,  as  compared  with  the  rest  of  the  Ga^ 
da  strast  hrandi,  to  a  t«>t  small  portioa 
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thereof,  aad  the  onUnane*  011I7  gnnti  the 
right  to  l&j  mn  additional  tnelc  Tbe  right 
granted  wu,  b^  the  t«rma  of  |  3,  to  "Hk 
nJid  nnta  the  expiration  of  the  gruits  for 
—Id  oompany'a  tracks  on  a^d  Quincy  street, 
«ut  of  Uncoln  aTeuae,  to  Tit,  July  13, 
1813." 

It  li  Mid  tluit  the  eonncll,  in  mcli  ordi- 
nance, expreealy  authorizes  the  continua- 
tion of  the  operation  of  Uiis  Gentrsl  svenue 
(Garden  street)  extension  until  Jnly  13, 
IBIS,  the  date  of  the  expiration  of  tbe  Eu- 
clid avenue  line  of  the  company.  Bnt  the 
tsngusge  used  In  this  ordinance  as  to  the 
time  of  the  expiration  of  the  grant  for  the 
company's  tracks  on  Quincy  street,  east  of 
Uncoln  avenns,  is  a  clear  mistake  of  fact. 
Tbe  grant,  it  will  be  observed,  is  not  tn 
terms  an  aitenBion  to  July  13,  IS13.  The 
reference  to  that  date  is  Init  the  expression 
of  an  opinion  that  tbe  date  named  is  the 
true  time  of  the  termination  of  the  Quiney 
street  grants.  It  is  not  a  grant  extending 
to  that  date,  unless  the  previous  grants  are 
Umited  to  that  time.  Now,  00  April  20, 
1891,  the  grants  on  Qoiney  street,  east  of 
Uncoln  avenue,  tn  fact  terminated  either 
In  19M  or  1006,  depending  upon  the  eon- 
stnietion  of  the  language  of  the  original 
grant  In  Quincy  street,  made  in  February, 
1880.  That  waa  a  grant  which  was  to  ex- 
pire with  the  teimioation  of  tlie  grant  for 
the  main  line.  For  the  reasons  already  giv- 
en we  think  that  that  language  meant  the 
Garden  street  branch,  which  was  the  main 
ij  line  as  to  that  extension,  and  that  It,  there- 
•  fore,*«xpIred  in  190S,  March  22.  There  was 
no  subsequent  legislation  which  extended 
that  grant  beyond  that  time. 

Bnt  if  It  Iw  assumed  that  the  grant  for 
the  company's  tracks  on  Quincy  street,  east 
of  Uncoln  avenue,  was  to  terminate  with 
the  grant  for  the  Euclid  avenue  Una  as  the 
main  line,  it  must  be  recollected  that  that 
grant  on  Quincy  street  was  made  February 
B,  I6SS,  to  the  Garden  street  branch,  and 
at  that  time  the  grant  to  the  Euclid  avenue 
line  terminated  in  September,  1001.  The 
grant  of  18SS  was  not  made  to  terminate 
with  the  grant  for  the  main  line,  a*  that 
main  lins  might  iharaafttr  be  tatandtd,  but 
it  referred  to  that  grant  as  It  then  existed, 
and  it  was  to  be  measured  by  such  exist- 
ing grant,  and  not  by  any  eubsequent  ex- 
tsneiou  which  might  be  granted  to  the  Eu- 
•Hd  avenue  line. 


Nor  do  we  think  the  time  for  the  termi- 
nation ol  the  Garden  street  branch  was  in 
way  d^ree  affected  by  the  oonsolldatlon  of 
the  various  roads  in  1893.  The  communica- 
tfan  from  tlie  railway  company,  through  Ite 


vice  president.  Hay  82,  I8D3,  states  dis- 
tinctly that  It  "doe*  not  claim  any  rights 
greater  than  the  constituent  eompanlet 
forming  the  organisation,  and  that  it  In- 
tends  to  obey  all  ordinances  to  which  each 
and  all  of  tbe  constituent  companies  were 
subject."  Its  intention  to  issue  transfer 
cbecke,  so  a*  to  have  a  continuous  ride  for 
fare,  gave  no  greater  rights  to  tbe  com- 
pany than  It  theretofore  had,  nor  did  the 
resolution  of  the  council,  consenting  to  the 
consolidation  on  condition  that  but  one  fare 
shonld  be  charged  for  a  continuous  ride, 
give  any  greater  rights  to  the  consolidated 
company  thsn  each  of  the  constituent  com- 
panies had  theretofore  tttjoyed.  The  eon- 
solidation  does  not  require,  in  order  to  com- 
ply with  the  conditions  speciHed  In  the  ree- 
olution  consenting  to  the  consolidation,  that 
the  consolidated  companies  should  he  per* 
mitted  to  operate  until  the  expiration  of 
the  longest  grant  to  any  of  tbe  companies. 
At  the  expiration  of  the  grant  to  the  Gar- 
den etreet  branch  tbe  operation  of  that 
road  might  terminate,  while  the  operation 
of  the  reet  of  the  oonsolidated  roads  could  ^ 
go  on  perfectly  well.  To  hold  that,  by  vir-j 
tue^f  tbe  consolidation,  upon  tbe  conditions  • 
stated,  there  was  an  Implied  extension  of 
the  grant  to  the  Garden  street  branch  of  at 
least  el^t  yeare,  is  to  violate  the  rules  of 
construction  above  referred  to  in  regard  to 
grants  of  this  nature. 

It  la  also  strongly  urged  by  the  complain- 
ant that  the  ordinance  passed  soon  after 
the  consolidation  ordinance,  via.,  the  ordi- 
nance of  July  IT,  1893,  not  only  imposed  ad- 
ditional burdens  on  the  consolidated  com- 
pany, bnt  that  the  ordinance  relates  to  ft 
portion  of  the  line  originally  constructed  as 
part  of  the  Garden  street  branch,  and  that 
it  also  required  the  operation  of  all  tbe 
Garden  etreet  cars  over  thess  tracks,  so 
that  the  oouncll  legislated  as  to  the  open- 
tiiMi  of  the  tracks  upon  Garden  street  and 
provided  that  such  operation  should  con- 
tinue until  July  13,  1913.  It  Is  true  the 
ordinance  provided  that  the  grant  therein 
made  should  be  limited  to  the  above  date, 
and  there  were  certain  eonditions  attached 
to  the  making  of  the  grant,  but  It  is  quite 
plain  to  us  that  the  ordinance  could  not  be 
read  as  thereby  extending  the  time  for 
the  termination  of  the  Garden,  street  branch 
without  a  most  violent  implication,  bsjed 
upon  a  very  small  foundation.  This  la  made 
clear  when  it  ie  eeen  that  the  streets 
through  which  tbe  ordinance  provides  for 
extending  the  double  track  railroad  formed 
no  part  of  the  line  originally  constructed 
as  part  of  tbe  Garden  street  branch.     The 
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Iftttar  RWd  wu  permitted  to  nse,  for  k 
abort  distance,  the  tracks  of  the  Euclid 
aTenue  line  from  a  point  at  the  Junction  of 
Brownell  street  {nibeeqnentlj  made  Erie 
■treet)  with  Prospect  street,  west  to  the 
public  square.  But  that  portion  of  tbs 
track  of  the  Euclid  avenue  line  was  i 
part  of  the  line  origlnalif  constructed  for 
the  Gardes  street  branch,  nor  did  It  be- 
come such  because  subsequently  the  branch 
road  was  permitted  to  use  It  for  the  pas- 
M^  of  its  ears  to  the  public  square.  It  is 
quite  clear,  therefore,  that  the  limitation 
«f  the  time  for  the  termination  of  the 
grant  provided  for  In  the  6th  section  of  the 
ordinance  was  not  also  an  extension  of  the 
time  for  the  termination  of  the  separatt 
grant  to  the  Garden  street  branch  from  1905 
^  to  1013. 

«  The  same  may  be  aaid  of  tbe  ordinance  of 
t  February  IB,  18M,*  extending  the  traeka  in 
WilUon  avenue.  While  tbe  council 
aented  to  the  extension  by  tbe  complainant 
and  the  Cleveland  City  Itailroad  Company 
of  tbe  line  of  railway  in  Willson  av< 
and  also  to  the  operation  of  that  line  In 
connection  with  other  lines  of  the  consoli- 
dated company,  nhich  included  the  Garden 
street  branch,  yet  it  cannot  be  held  that 
there  aroae  from  that  ordinance,  when 
cepted  by  the  company,  a  contract  which 
should  extend  the  time  on  all  of  tbe  roads 
until  the  expiration  of  tbe  grant  contained 
in  that  ordinance,  July  I,  1914.  By  such 
meana  an  implied  extension  of  tiros,  affect- 
ing over  200  miles  of  track,  as  is  stated, 
would  be  accomplished  by  maldng  these 
conditions  In  regard  to  the  Willson  aver 
grant  a  aubetitute  for  a  grant,  in  pli 
language,  affecting  the  Garden  street 
branch.  On  the  contrary,  we  think  that  the 
effect  of  that  ordinance  was  simply  to  make 
it  necessary  for  the  Garden  street  branch 
and  the  other  roada  also,  to  comply  with  the 
cooditiona  set  forth  in  the  ordinance  until 
the  expiration  of  tfaetr  respective  and  ex- 
lating  grants,  hut  that  ordinance  did  not 
thereby  extend  the  various  other  railroad 
grants  by  implication.  There  is  no  such 
connection  between  the  various  roads  as 
to  make  it  neceaaary,  in  order  to  operate 
one,  that  all  the  others  should  be  In  opera- 
tion as  a  unit,  and  as  comprehending  one 
IndivlaiblB  system.  There  is  nothing  in 
this  record  which  shows  any  difQculty  what- 
ever in  operating  the  Garden  street  branch 
as  separate  from  the  rest  of  the  so-called 
■ystera,  or  in  operating  that  aystem  aepa- 
nte  from  the  branch.  If  the  council  bad  in- 
tended to  extend  tbe  time  of  the  termina- 
tiOB  of  tbe  various  grants  to  these  rail- 
roada  it  surely  would  have  aald  to,  and  not 


left  It  to  «nch  vagna  and  nneertaln  pn- 

The  chief  importance  of  tbe  various  or- 
dinances and  resolutions  for  tbe  extension  of 
the  Garden  atreet  branch,  coupled  with  tbe 
user  of  the  tracks  of  the  Euclid  avenue  line 
by  the  branch  road  from  Erie  street  west 
to  the  public  square,  and  providing  for  but 
one  fare  over  tba  wbole  road.  Is  to  strength- 
en. It  possible,  the  contention  of  complain- 
ant  that  such  branch  baa  always  been  treated  « 
by  tbe  city  and  the  company  as  a  roere'ex-  • 
tenaion  of  the  Euclid  avenue  line,  and  to  b« 
operated  in  connection  with  it,  bo  that  ft 
grant  extending  the  time  of  tbe  termination 
of  tbe  latter  line  included  thereby  the  Gar- 
den street  branch.  We  think  the  contention 
la  not  juatlfled  by  the  facta.  The  whola 
history  of  the  branch  line  shows  differently. 
Even  in  the  important  matter  of  a  change 
of  motive  power,  the  Euclid  avenue  line 
was  provided  for  In  1688  and  1B80,  while 
there  waa  a  separate  and  distinct  provi- 
sion made  for  the  Garden  street  branch  In 
18S0,  and  a  atatement  therein  made  that 
the  permlaalon  waa  granted  to  tbe  Oardan 
atreet  branch  during  the  term  of  the  pres- 
ent grant  to  said  branch. 

A  careful  examination  of  the  whole  no- 
ord  leads  ua  to  the  opinion  that  there  is 
no  error  therein  so  far  as  the  eomplainaat'a 
appeal  ia  concerned,  and  tba  decree  upon  Its 
appeal  is  afflrmed.        > 

Upffii  the  appeal  of  the  defendanta,  we 
tbink  little  need  be  said.  Tbe  defendanta 
inaist  that,  upon  the  termlnatioa  of  the 
grant  to  the  Garden  street  branch,  tbe  raila, 
poles,  and  other  appliances  for  operating 
that  road,  and  then  remaining  on  tbe  vari- 
streeta,  became  the  property  of  tba 
city;  or,  at  least,  that  the  city  had  the 
right  to  take  poaeeaaion  of  the  streets  and 
of  the  rails,  tracks,  etc,  therein  existing. 
We  agree  with  the  court  below  In  the  opin- 
ion that  the  title  to  the  property  remains 
in  the  railroad  company  which  had  twan 
operating  the  road,  and  we  are  of  opinion 
that  tbe  Forest  City  Railway  Company  had 
no  rights  In  the  streets,  so  far  aa  to  affect 
the  right  of  the  complainant  to  its  property 
then  existing  in  such  streeta.  How  that 
property  may  be  disposed  of  is  not  now  a 
matter  before  this  courL  We  only  hold  that 
the  defendant  company  cannot  avail  itself 
of  the  provisions  of  the  ordinance  of  Janu- 
ary 11,  1904,  ao  far  aa  taking  poaseation 
of  tbe  property  of  the  complainant  is  con- 
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LOUIS  KANN,  aigmnnd  Eaas,  ud  llTar 
Cohm,  Apptft, 

OABOLDTE  KINa. 

BEHBr  RANDALL  WEBB,  Bxcaator,  ato., 
Appta, 

GAROLIHB  KINa. 

LaaOoid  ftnd  tanvit — foifettnii  of  lati^^ 
eqniUble  lellet 

1.  A  court  of  equltjr  ctjmot,  in  tbs 
sxarciH  of  its  genwai  pow  to  reliera  from 
ft  torldtnre,  endow  ft  tenant  with  the  right 
to  ereftte,  ftt  the  rlik  of  the  owner,  ft  con- 
t«at  InTolTing  the  vftliditj  of  ftn  imdeeni' 
able  tax  sale,  for  the  purpoM  of  eiving  mcfa 
tenant  the  right,  if  the  tiiz  title  m  held  In- 
Tftlid,  to  pa;  the  taxea  and  thuB  be  relieved 
of  ft  forfeiture  for  hie  breftch  of  fala  ooTanftnb 
to  pay  BQch  taxei. 
Iftndlaid  and  tenant— foifeltiira  of  leat^— 

eqoitftUe  relief— ftcddent  or  mlatake. 

2.  Eqtiitf    will   not   relieve   from   the 
Carteitnre  of  a  leaae  for   the    breach  bj'  a 
tMiftnt  of  hie  covenant  to  fa.J  the  t&iee 
any  theory  that  hii  default  woe  d 
misleading  conduct  of  the  landlord 


ttt 


e  teitl- 

mooy  oo*Dclue[veIy  demonstrfttea  the  ton- 
■afa  groN  negligence. 
LftBdloid  ftnd  tenftnt— feifelttirt  of  laaao— 
eqnitftble  relief— acddent  or  mistake. 
2.  Relief  from  a  forfeiture  of  a  leoae, 
IneuTred  by  a  teuftut  becftuae  of  hi*  breach 
of  hie  oovenant  to  pay  the  taxes,  cftunot  be 
given  by  ft  court  of  equity  on  the  ground 
of  ftcddent  or  miataki^  where  the  relief 
sought  cannot  be  afforded  without  subject- 

Sthe  lessor  to  tb*  peril  of  eonteeting  the 
idity  of  an  outsUuiding  prima  fa^  Ir- 
ndeemable  tax  title. 

Landlord  and  tenant— forfeiture  of  lease— 
eqnitable  relief—frand. 
4.  The  pnrdiase  of  an  irredeemable  tax 
title  with  a  view  to  lecnring  a  lease  of  the 

Eroperty  U  not  such  a  fraud  on  the  tenant 
1  possession  as  entitles  him  to  relief  in 
equity  from  a  forfeiture  of  the  lease  for  a 
brea^  of  Us  corenant  to  pay  the  taxes. 
Landlord  and  tenant— forfeiture  of  lefto^— 
equitable  relief— fraud. 

e.  The  ftct  of  the  landlord  in  accepting 
aa  ft  new  tenant  the  pnrcbftser  of  ftn  ir- 
redeemable tax  title  to  the  property  la  not 
such  a  fraud  on  the  tenant  In  possession  as 
oititles  him  to  relief  in  equity  from  ft 
forfeiture  of  the  lease  for  his  breach  of  bis 
eorenant  to  pay  the  taxes, — especially 
wbera  the  landlord  offered  to  condone  the 
forfuture  if  the  tenant  would  commence 
praeeediDgs  to  have  the  outstanding  tax 
Utlo  dedued  invalid,  and  woidd  secure  the 
ludltMid  from  loss  in  the  event  that  such 
title  i^ould  be  sustained,  whieh  offer  the 
tanaat  declined. 
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AFFSAU  from  thft  Court  of  Appeals  foa 
tha  District  of  Oolvmbla  to  review  ft 
decree  which  affirmed  ft  decree  of  the  Su- 
preme Court  of  the  INatrict  ftdjudging  ft 
tax  sale  to  be  void  and  ralleving  the  tenant 
from  a  forfeiture  of  the  leaae  for  his  breach 
of  his  covenant  to  pay  the  tftxee.  Reversed 
with  directions  to  dismiss  the  bill  for  want 
of  equity. 

See  same  ease  below,  26  App.  D.  a  182. 

The  facts  are  ststed  in  the  opinion. 

Mr.  William  0.  Johnson  for  appellants  in 
Ho.  IS. 

Messrs.  K.  Boas  Pony,  R.  Ross  Perry,  Jr., 
and  E.  B.  Theall  tor  appellants  in  No.  17. 

Messrs.  J.  J.  Darlington  and  Leon  Tobrln. 
«r  for  appellee. 

*Mr.  Justice  White  delivered  the  opinion  of* 
the  oourt: 

These  appeala  are  from  a  decree  of  the 
court  ot  appeals  of  the  District  of  Columbia, 
which  adjudged  that  a  tax  sale  of  certain 
real  estate  in  the  District  was  void,  and 
which  relieved  the  lessee  of  the  premises 
from  a  threatened  forfeiture  of  the  leaa^ 
asserted  to  have  resulted  from  the  failure 
of  the  tenant  to  pay  the  taxes  to  enforeo 
which  the  tftx  aale  was  made.  The  com- 
plainant In  the  original  bill  was  Caroline  2 
King,  the  less W of  the  premises,  and  the* 
defendants  were  Marianne  A.  B.  Kennedy 
(the  lessor)  and  Louis  Kaun,  Slgmund 
Konn,  and  Mysr  Cohen,  whom  it  was  al- 
leged claimed  to  be  either  the  equitable  or 
legal  owners  of  the  tax  title  in  question. 
The  defendant  Kennedy  died  the  day  the 
bill  was  filed,  and  Henry  Randall  Webb,  as 
her  executor,  and  Maria  0.  Dewey,  as  her 
heir  at  law,  were  substituted  aa  defendants. 

The  lessor  prosecuted  an  appeal  from  an 
order  granting  an  injunction  pendenta  Itts, 
restraining  hiro,  among  other  things,  from 
prosecuting  landlord  and  tenant  proceedings, 
based  upon  a  right  of  re-entry  arising  from 
the  alleged  forfeiture  caused  by  the  non- 
payment of  taxes  and  tax  sale  referred  to 
the  bill  Tlie  court  of  appeals,  on  the 
face  of  the  bill,  sustained  the  order  of  In- 
junction. 21  D.  0.  App.  141.  The  cause, 
having  been  put  at  issue  by  separate  an- 
s  asserting  the  right  of  the  lessor  to 
forfeit  and  the  right  of  the  holders  of  tho 
tax  title,  was  tried  en  the  merits  and  was 
dedded  in  favor  of  the  complainant.  It  was 
taken  to  the  oonrt  of  appeals  on  behalf  of 
all  the  defendants  except  Mrs.  Dewey,  and 
the  decree  of  the  lower  oourt,  adjudging  the 
tax  sale  to  be  void  ftnd  relieving  from  tho 
aII<S«d  forfeltnro,  was  affirmed.  SB  D.  0. 
App.  182. 

Tks  «r)^  of  the  eoBtrorerfty  aad  tbe 
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hxtm,  M  to  wUeh  t&an  la  no  diipnte,  an 

aa  foDowsi 

The  propartf  in  eontroTsraj,  No.  710 
Uark«t  apaca,  IB  the  dtj  of  Wnablngton, 
wsa  owned  bj  and  ajaeued  for  taxation 
In  th«  nune  of  Uarla  T.  QillU  at  the  time 
of  her  death,  inteatate.  In  1971.  Marianne 
A.  B.  Kennedy,  aa  the  heir  at  law  of  Mrs. 
Glllla,  took  posaewion  of  the  property  aa 
owner,  without  any  admlnlBtratlon  upon  the 
eatate  of  Ura.  QUUa.  After  the  decth  of 
iSn.  Gillla,  oontlnaoualy  np  to  the  making 
at  tlie  tax  aale  hereafter  referred  to,  the 
property  remained  on  the  public  records 
and  continued  to  be  aaseaaed  in  the  name 
of  Ura.  Gillls,  except  that  a  email  portion 
of  the  rear  end  of  the  premiaea  waa,  at  a 
time  not  ahown,  but  prior  to  the  tax  aaJe 
before  referred  to,  aaieaaed  for  taxation  In 

*  the  name  of  Mr*.  Kennedy  and  her  huaband. 

•  'Id  1B90,  Mfb.  Kennedy  leaaed  in  writing 
the  premiaea  to  Henry  King,  Jr->  the  bua- 
band  of  complainant,  for  nae  aa  a  fancy 
dry  gooda  atore,  and  by  asTeral  axtensiona 
the  period  of  expiration  of  thla  lease  came 
to  be  October  I,  1908.  By  the  leaae  the 
leuee,  hia  ezecutora  and  admisiatratora  or 
aasifcna,  were  bound,  "during  the  eontinu- 
aace  and  until  the  end  and  determination  of 
the  lald  term  for  which  the  aaid  premiaea 
•re  demised,  to  pay  or  cause  to  be  paid  in 
each  and  every  year  thereof  the  taxea,  gen- 
aral  and  special,  of  every  character  and  de- 
acrlptfon,  assessed  against  and  levied  upon 
the  said  pretnlsea  by  the  autboritiea  of  the 
general  or  local  government."  The  right  to 
terminate  the  leaae  and  to  re-enter  upon  the 
breadi  of  any  of  the  oonditiona  waa  stipu- 
lated. When  the  lease  waa  made.  King,  the 
leasee,  was  engaged  in  the  dry  gooda  bnsl- 
nesB  in  a  atore  on  Seventh  street,  not  far 
from  the  Market  apace  store.  Under  the 
lease  he  entered  into  possession  of  the 
Market  space  store  and  carried  on,  in  addi- 
tion, business  there  nntil  his  death  en  Au- 
gust 18,  189T.  Sanctioned  by  aa  order  of 
the  probate  court,  an  assignment  of  the 
lease  covering  the  store  on  Market  space 
was  made  to  Caroline  King,  the  widow. 
The  bnalnesa  waa  thereafter  conducted  for 
a  Ume  solely  In  her  name.  She  did  not, 
however,  actively  superrlse  It.  Her  elder 
aon,  Harry  King,  who  bad  been,  during 
the  latter  years  of  his  father's  life,  in  gen- 
eral charge  of  the  tmalness  for  his  father, 
remained  in  that  eapadty,  after  the  death 
of  the  father,  aa  the  representative  of  his 
mother,  assisted  at  the  Market  spaee  store, 
in  a  subordinate  capacity,  by  a  brother, 
Joaeph  King,  who,  during  the  father'a  life, 
had  also,  in  a  subordinate  opacity,  been 
sBgaged  in  bu^eaa  at  tliat  place.  From  the 
naUnc  of  tlia  !•«■•  la  me  to  tha  death 


of  King  In  18S7  ft  wu  the  kabft  of  Iba. 
Kennedy,  when  the  tax  on  the  Market  spaoe 
atore  waa  abont  to  beoome  payable,  to  re- 
quest the  lessee  to  send  her  a  check  for  tlie 
amount  of  the  tax,  and  on  the  receipt  there- 
of the  tax  was  paid  either  by  Mrs.  Kennedy 
or  her  agent  This  course  was  not,  how- 
ever, followed,  after  the  death  of  King. 
The  llrat  instalment  of  taxes  which  fell 
due  in  November,  1897,  soon  after  theo 
Veath  of  King,  waa  directly  discharged  by* 
Mrs.  Ellng,  who  took  and  retained  the  re- 
ceipt. This  was  done  at  the  request  of 
Mrs.  Kennedy,  who  called  at  the  Market 
■pace  store  about  ChrlBtmas,  1897,  and 
asked  that  the  tax  be  paid.  From  that  time 
no  request  waa  made  by  the  lessor  to  the 
tenant,  as  the  taxea  fall  due,  to  send  her 
the  money  to  enable  her  to  pay  them,  nor  is 
it  ahown  that  any  expreaa  demanda  wen 
made  that  the  tenant  pay  the  taxes  di- 
rectly. From  tlie  time  of  the  payment,  by 
the  tenant,  near  the  close  of  1697,  of  the 
first  instalment  of  taxes  which  fell  due  aft- 
er the  death  of  her  husband,  until  the  sum- 
mer of  1900,  a  period  of  more  than  two  and 
a-half  yeara,  no  taxea  whatever  were  paid 
upon  the  leaaed  premises.  In  the  interval 
the  following  taxes  became  overdue: 

Second  instalment  of  tax  for  1B9B,  due  In 
May,  1SB8; 

Piret  Instalment  of  tax  for  1899,  due  In 
November,   1898; 

Second  instalment  of  tax  for  1899,  due  In 
May,  1899; 

First  instalment  of  tax  for  1900,  due  in 
November,  1899;    and. 

Second  Instalment  of  tax  for  1900,  due  la 
May,  1900. 

On  July  84,  1900,  the  two  instalmenta  of 
the  Ux  for  1900,  due  in  November,  180B, 
and  May,  19O0,  with  accrued  penalties,  were 
paid  by  the  tenant  under  the  following  dr- 
cumstancea:  Aa  testified  by  Harry  King,  he 
being  concerned  over  paat-due  taxes  owing 
on  a  large  number  of  traeta  of  real  estate 
owned  by  the  eatate  of  hia  father,  it  "oe- 
eurred"  to  him  to  have  the  "bookkeeper  go 
down  to  the  tax  office  and  Inquire  for  the 
tax  bills  of  710  Market  space."  The  book- 
keeper went  and  subsequently  reported  that 
the  two  instalments  for  1900  were  due,  sad 
Harry  King  paid  them.  The  nature  of  the 
inquiry  made  by  the  bookkeeper  at  the  tax 
office,  and  what  occurred,  ia  the  subject  of 
controversy,  and  we  pretermit  its  consider- 
ation. Nearly  a  year  after,  in  May,  1901, 
the  two  Instalmenta  of  taxes  for  1S99,  due 
In  November,  1898,  and  May,  1899,  with 
Interest  and  penaltlca,  along  with  the  taxea 
for  1001,  were  p«dd  by  the  tenant.  He 
payment  of  the  1S09  taxes  waa  by  way  vt 
redemption  of  a  sale  of  the  piopertf  far 


lyCOOglC 


IMS. 


KAHK  T.  KOfQ. 


'  fueh  taxea  mkde  on  AjwA  12,*I90B.  Then 
Is  no  doubt  tliat  the  pajTmant  of  the  amara 
f»r  IsnS  wu  ft  result  of  tlie  visit  by  the 
bookkeeper  to  the  tax  office.  It  will  be  ob- 
■erred  thnt  the  pafmentB  which  were  made 
In  IDOO  and  1901,  of  tuee  which  wen  in 
airears,  did  not  embneo  the  Mcond  inctal- 
ment  of  the  tax  of  18SS,  dne  In  Maf,  ISSS. 
To  enforce  tbat  fnitolment  a  sale  had 
been  made  in  April,  1S9S,  and  a  oertlfleate 
was  iaiued  to  the  purchaser  a  few  days 
thereafteT,  which  was  mbjeet  to  a  right  of 
redemption  during  a  period  of  two  yeari. 
In  other  words,  when  tlia  bstalments  of 
taxea  which  were  In  arreara  wen  paid  on 
Jnlj  24,  ISOO,  the  piopert7  had  been  sold 
for  the  last  half  of  the  tax  of  1898,  and 
when  tlie  payment  waa  made  in  1001  of 
the  arremrs  for  ISM  the  period  for  redemp- 
tioQ  had  elapaed. 

On  July  2S,  IBOl,  Mi*.  King  reoalTed  a 
letter  sent  from  Rochester,  New  York,  bjr 
ana  Wiltale,  stating  that  he  hmd  bought  the 
property  In  April,  1899,  at  a  tax  aale  to 
•nforee  the  tftx  for  the  teoond  half  of  the 
year  1898,  and  that  he  wa*  entitled  to  a 
deed  of  the  property,  but  would  euTTender 
the  tax  eertlflcate  if  Immediate  payment 
was  made  of  the  amount  of  his,  Wlltsie's, 
•dranee,  via,  9K3.93,  together  with  the 
■tatntory  Interest  at  the  rate  of  IS  percent, 
and  a  Aargt  for  releasing,  to  be  ifreed 
upon.  Harry  EIdk  replied  to  thia  letter 
•■  July  SO,  1901,  and  asked  to  be  Informed 
•f  the  charge  for  redemption.  WUtde  an- 
swered on  August  1,  1901,  ealeolating  the 
Ctatatory  intereat  at  •50.38,  and  naming 
(100  as  his  fee  or  charge  for  releaalng.  To 
tUa  letter  reply  was  made  that  Harry  King 
mm  out  of  town,  and  that  on  his  return 
the  letter  of  Wiltsie  wonld  be  laid  before 
Um.  On  September  17,  1001,  Wiltsie  wrote 
King,  and  called  attention  to  the  tact  that 
)m  had  not  beard  from  hUo,  and  requested  to 
be  informed  by  return  mall  when  the  matter 
would  hare  attention.  To  this  Etng  re- 
plied, objecting  to  the  charge  of  IIOO  for 
releasing,  and  stated  that  in  his  opinion 
9S0  would  be  an  equitable  charge.  The  let- 
ter concluded  as  follows: 

'Unfortunately  we  have  p^d  yon  quite  a 
fl  eonaiderable  amount  of  money  In  the  put 
?foT  tax  sales.  We  are  not*  interested  In 
this  piece  of  property  In  any  way  except 
as  tenant,  as  we  are  not  the  owners  or  the 
mortgagees.  If  it  should  meet  with  your 
approfal  send  us  a  bill  and  we  will  send 
check." 

It  was  replied  on  September  24,  ISOI, 
that  if  the  matter  was  attended  to  promptly 
I7G  would  be  accepted  for  the  release  certifi- 
cate, and  that  the  papers  had  been  sent  to 
the  Centra]  National  Bank  of  Washington, 


where,  an  payment  e(  KfTiM,  they  wonld 
be  dellmed  up. 

Neither  Mrs.  EIng  nor  her  repreeentatiTet, 
after  learning  In  July  of  the  aale  of  the 
property  and  of  the  outstanding  tax  title, 
gave  any  notice  of  that  fact  to  the  lessor, 
nor  did  they  apparently  concern  themselTes 
further  about  the  matter  until  the  pur- 
diase  of  the  eertlflcate  from  Wiltsie,  as 
hereafter  stated,  by  Cohen,  one  of  the  de- 
fendants. 

Both  the  Kann  drfendants  carried  on 
business  on  Uarket  space,  having  stores 
on  each  side  of  the  property  leaied  to  King, 
and  the  situation  was  therefore  such  that 
the  poeaeaalon  of  that  property  was  particu- 
larly advantageous  to  the  Kanns.  Indeed, 
they  had  at  some  previous  time  stated  to 
Webb,  the  attorney  of  the  lessor,  that  If 
they  could  obtain  a  long  lease  of  the  prem- 
ises they  would  be  willing  to  pay  a  rent 
much  in  advance  of  that  paid  by  Mrs.  King. 
Some  time  b)  September,  1901,  ime  Knight 
called  upon  the  Kanns  and  Informed  them 
that  the  property  at  TIG  Uai^et  space  had 
been  sold  for  taxea.  They  referred  him  to 
Webb,  the  attorney  of  the  lessor.  Enlght 
called  upon  Webb,  said  to  him  that  Wlt^e 
had  bought  the  property  at  the  tax  sale, 
and  solidtad  en^tloyment  to  set  aside  the 
sale.  Webb  on  the  next  day  made  Inquiry, 
and  discovered  the  fact  of  the  sale  and  the 
outstanding  enUAeste  and  the  lapse  of  the 
period  of  redempUoD.  He  Informed  the  les- 
sor of  the  fact  and  of  her  rl^t  to  forfeit 
the  lease.  Mt>.  Kennedy,  who  was  ad- 
vaneed  In  age,  being  nearly  eighty  yeara 
old,  was  perturbed,  and.  In  a  letter  to  Webb, 
expressed  solidtnde  as  to  obtaining  a  new 
tenant  In  ease  the  lease  of  Mrs.  King  was 
forfeited.  As  a  result  of  the  conferences 
and  the  correspondence  between  Mrs.  Ken- 
nedy and  her  ooonael,  the  Utter  called  onj* 
Cohen,* another  defendant,  who  was  the  at-* 
tomey  of  the  Kanns,  and  desired  to  know 
whethn  the  Kanna  were  yet  willing  to  leaae 
at  an  Increased  rent,  and  was  informed  they 
were.  Shortly  after  Cohen  advised  the 
Kanns  to  purchase  the  Wiltsie  tax  certifi- 
cate, and  upon  their  giving  him  authority 
to  use  his  discretion  In  the  matter  he  de- 
termined to  go  at  once  to  Rochester  to  ac- 
complish that  purpose^  Ee  communicated 
his  intentions  to  Webb,  who  endeavored  to 
dissuade  him.  Cohen  wont  to  Rocheater. 
The  papers  whldi  had  been  sent  to  Wash- 
ington In  consequence  of  the  correspondence 
between  WUtsle  and  King  were  returned 
to  Bocheeter.  Cohen  bought  tiie  certificate^ 
took  an  assignment  of  the  same  in  Octo- 
ber, 1901,  and,  returning  to  Waahlngton, 
procured  a  tax  deed  for  the  property  fron 
.  the  eommissioneiB  of   the  District,   whicb 
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wu  dnlf  raoorded.  Tbemfter  Mn.  Ken- 
nedy Dotifled  Mn.  King  of  ber  Intention  to 
n-enter  becausB  of  the  forfeiture  of  the 
leue  resulting  from  the  sale  of  the  property 
lor  the  nonpa.yment  of  taxes.  Hairy  King 
then  called  at  the  hank  to  take  np  the  cer- 
tificate, and  found  that  it  had  been  returned 
to  Wiltsle.  Negotiations  ensued  between 
TiSn.  King  and  Mrs.  Kennedy,  looking  to  a 
compromiBe  of  the  matter,  and  a  letter  was 
written  by  the  counsel  of  Mrs.  King  to  Hra. 
Kennedy,  asking  to  be  permitted  to  use  her 
name  in  proeeedingi  to  be  brought  to  can- 
eel  the  tax  sale.  This  was  declined.  At 
all  times  Mrs.  King  Insisted  upon  her  right 
to  continue  In  possession  under  the  lease 
despite  the  default.  The  Eanni  notifiiKl 
Mrs.  Kennedy  that  they  were  the  real  hold- 
en  of  the  tax  title,  and  would  attempt  to 
enforce  their  rights  under  It  unless  a  lease 
of  the  property  was  made  to  them  at  the 
previously  suggested  Increased  rental.  The 
counsel  of  Mrs.  Kennedy,  Webb,  advised 
making  such  a  lease.  Placed  between  the 
threatened  assertion  by  the  Kanns  of  the 
tax  title,  unless  they  obtained  a  lease,  and 
the  InstBtanee  of  Mrs.  King  that  she  was  en- 
titled to  retain  the  property  under  her  lease, 
Mrs.  Kennedy  wavered.  The  result  was  a 
letter  sddressed  by  Webb,  the  counsel  for 
Mrs.  Kennedy,  to  the  counsel  for  Mra.  King, 
«  submitting  a  proposition  of  compromise, 
f  which  was  in  substance  that  Mrs.  Kennedy 
would  waive  the  forfeiture  upon  condition 
that  Mrs.  King  promptly  commenced  and 
prosMuted  proceedings  to  hare  the  tax  deed 
to  Cohen  declared  a  nullity  or  defend 
against  any  claim  under  the  tax  title,  and 
upon  the  further  condition  that  Mrs,  King 
furnish  a  bond  with  sufilclent  surety  to 
pay  the  sum  of  970,000  in  the  event  that  the 
tax  title  was  held  to  be  valid.  Counsel  for 
Mrs.  King  In  writing  declined  this  ofTer. 
The  letter  doing  this  made  no  counter 
proposition,  but  referred  to  and  did  not  ex- 
pressly withdraw  the  previous  offer  of  Mrs. 
King,  if  she  were  allowed  the  use  of  Mrs. 
Kennedy's  name,  to  conduct  proceedings  to 
vacate  the  tax  title.  In  addition  the  letter, 
wUch  was  quite  lengthy,  expressly  stated 
the  opinion  of  the  oonnsel  of  Mrs.  King  to 
b«  that  the  tax  title  was  void  and  coold  be 
set  aside.  It  insisted  that  Mn.  King  would 
be  relieved  by  a  oonrt  of  equity  from  the 
forfeiture  aHeged  to  have  resulted  from  her 
Inadvertent  omission  to  pay  the  tax,  and  be- 
sides stated  various  grounds  which.  It  was 
deemed,  plae«d  Un.  Kennedy  in  a  position 
nhvn  ■)»  eonid  not,  as  against  Mn.  King, 
Mk  to  h*  protected  against  the  risk,  if  any, 
•r  the  outstanding  tax  title  held  by  the 
*'»""■■  Thesa  grounds  were.  In  substance, 
ttat  th»  tax  eortlftoata  had  been  bought  by 


the  Kanna  at  the  Instance  of  the  counsel 
of  Mn.  Kennedy,  for  the  purpose  of  raaldng 
sure  of  a  forfeitun  of  Mrs.  King's  rights, 
and  with  the  knowledge  that  negotiations- 
were  pending  between  Mn.  King  and 
Wiltsie,  and  for  the  purpose  of  forestalling- 
the  scquisitlon  by  Mra.  King  ot  the  tax 
certificate. 

The  negotiations  having  faI1^,  Mrs. 
Kennedy  commenced  landlord  and  tenant 
proceedings  to  recover  possession.  Befor* 
the  time  set  for  the  trial  of  the  proceeding* 
Mrs.  King  commenced  this  suit,  which,  M 
we  at  the  outset  stated,  sought  to  have  thft 
tax  title  declared  void,  to  have  complainant 
relieved  from  the  forfeiture,  and  for  an  in- 
junction restraining  the  prosecution  of  » 
landlMd  and  tenant  proceeding. 

That  a  court  of  equity,  even  In  the  ab- 
sence of  special  circumstances  of  fraud,  ao- 

r  mistake,  may  relieve  against  KJ^ 
•forfeiture  incurred  by  the  breach  of  a  cov«-* 
nant  to  pay  rent,  on  the  payment  or  tender 
of  all  arrean  of  rent  and  Interest  by  a  d*> 
faulting  lessee.  Is  elementary.  Sheets  t. 
Selden,  7  Wall.  41S,  19  L.  ed.  168.  But  that 
principle  cannot  control  this  caae,  even  If  It 
be  conceded,  for  the  sake  of  argument,  that 
it  applies  to  collateral  covenants  in  leases, 
such  Bs  the  obligation  to  repair,  to  insure, 
and  even  to  pay  taxes,  said  In  the  Sheets 
to  be  settled  In  England  adversely  to 
such  right,  but  to  be  an  open  question  in 
this  country,  and  as  to  which  there  may  b« 
differences  of  opinion  in  stste  courts  of  last 
resort  Noyes  v.  Anderson,  124  N.  Y.  17B, 
Bl  Am.  St.  Rep.  667,  2a  N.  E.  316;  Giles  v. 
Austin,  SZ  N.  T.  4B1 ;  Gordon  v.  Richardson, 
I8S  Ifaas.  492,  69  L.  R.  A.  887,  70  N.  E. 
1027;  Lundln  v.  BchoefTel,  187  Mssa.  405,  4S 
N.  E.  933;  Mactier  v.  Osbom.  146  Mast.  3W, 
4  Am.  St.  Rep.  323,  15  N.  E.  641 ;  Tibbetts  T. 
Cate,  66  N.  H.  650,  22  Atl.  659;  Bacon  v. 
Park,  19  Utah,  248,  67  Pac.  28.  We  say 
this,  because  the  general  principle,  as  da- 
dared  In  the  Sheets  Case,  rests  upon  th« 
ground  that  *Hhe  rent  Is  the  object  of  tha 
parties  and  the  forielture  only  an  inddemt 
intended  to  secure  its  payment;  that  tha 
measure  of  damages  is  fixed  and  certain, 
and  that  when  the  principal  and  Interest 
are  paid  the  compensation  Is  completeh" 
When  the  fonndation  upon  which  th« 
doctrine  is  based  Is  borne  in  mind  It  ba- 
comes  apparent  that  it  afl^ords  no  ground  tor 
the  contention  that  It  Is  applicable  to  a  eaaa 
where  ths  fallura  to  perform  a  covenant  ta 
pay  taxes  has  led  to  a  tax  sale,  ripening 
into  a  prima  fade  irredeemable  title  held 
adversely  to  the  lessor.  In  other  words,  tha 
doctrine  lends  no  support  to  the  proposi- 
tion that  a  eourt  of  equity  can  require  as 
owner  to  risk  the  loss  of  Us  property  Iqr 
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compelling  him  to  engttge  In  »■  contMt  In- 
TOlving  the  Talidit?  of  vt  Irredeemable  tax 
-•Ale,  for  the  pnrpoHe  of  endowing  tlie  tenant 
With  the  right,  If  the  tu  title  be  held  in- 
valid, to  pa;  the  taxes  and  thus  be  rellered 
of  K  forfeiture.  To  extend  the  principle  to 
raeh  a  degree  would  be  deatruetive  of  righta 
of  property,  einee  it  would  subjact  eiery- 
one  who  made  a  lease  of  bts  property,  con- 
t^lng  a  covenant  \>j  the  lessee  to  pay 
taxea,  to  the  hazard  of  the  loss  of  his  title, 
If  only  the  tenant  chose  to  violate  the 
A  covenant,  and  thus  give  rise  to  the  coming 
^  Into  existence  of  a  tax  title  prima  'facie 
valid  and  irredeemable  In  character.  And 
the  force  of  these  considerations  is  not 
avoided  by  the  reasoning  wbich  led  the  court 
below  to  its  conclusioii,  or  by  tbe  argu- 
ments at  bar  advanced  to  npport  that  con- 
clnsion. 

Tbos,  the  conrt,  in  Its  opinion,  consider- 
fag  the  paramount  issue  to  be  the  validity 
«f  the  tax  sale,  first  disposed  of  that  ques- 
tion, and,  concluding  that  the  sale  was  vt^d, 
proceeded  to  determine  its  power  to  grant 
relief  from  the  forfeiture,  upon  the  hy- 
pothesis that  there  never  had  been  a  tax 
•ale,  that  the  taxes  were  still  due,  and  could 
be  paid,  and  that  the  tenant  was  willing  to 
pay  tbem.  But  thus  to  contemplate  the 
fontroTersy  was  to  assume  the  very  ques- 
tion lor  decision;  that  is,  tbe  power  of  a. 
eourt  of  equity,  in  order  to  relieve  from  a 
forfeiture,  to  endow  a  tenant  with  the  right 
to  create,  at  the  risk  of  the  owner,  a  pri- 
mary controversy,  viz.,  to  compel  tbe  owner 
against  bis  will  to  jeopardize  his  title  by 
testing  the  validity  of  the  irredeemable  tax 
•ale, — a  hazard  which  the  owner  was  desir- 
ous of  avoiding.  The  paramount  iaaue  was 
not,  as  assumed,  the  invalidity  of  the  tax 
sale  as  a  mere  abstract  question,  but,  we 
repeat,  was  the  right  of  the  tenant  to  In- 
voice at  tbe  hands  of  the  court  a  determina- 
tion of  that  question  at  the  risk  of  the 
owner.  And  this  view  Is  not  changed  by 
•aying  that  the  decision  at  the  instance  of 
the  tenant  as  to  the  validity  of  an  irre- 
deemable tax  title,  held  by  a  third  person, 
was  an  incident  to  tbe  right  of  the  tenant 
to  be  relieved  from  the  forfeiture,  for  to  so 
say  Is  but  to  destroy  tbe  foundation  upon 
which  the  right  to  relief  from  the  forfeiture 
rated;  tbnt  is,  the  ability  of  the  tenant, 
when  applying  for  relief,  to  make  complete 
compensation.  And  the  misconception  of 
the  general  doctrine  just  pointed  out  per- 
vades the  argument  at  bar  of  the  appellee. 
Thus,  while  no  authority  is  referred  to  sus- 
taining the  right  of  a  tenant  to  test  the 
validity  of  an  outstanding  prima  fade  Ir- 
redeemable tax  deed,  caused  to  exist  by  the 
4efan]t  of  the  tenant,  the  ultimate  result  of 


the  oontoitlans  Is  to  aMiima  that  principle 
■a  established  and  to  predicate  rights  upon 
that  hypothesis.  In  other  words,  in  sub- 
stance, by  a  p«titio  prinoipii,  tbe  proposj-^ 
tlODs'vged  treat  tbe  outstanding  tax  titli  • 
as  void  and  proceeded  to  demonstrate  the 
right  to  relief  under  that  assumption. 

There  being,  then,  no  foundation  for  tbe 
contention  that  it  was  within  the  ordinary 
power  of  a  court  of  equity  to  relieve  from 
the  forfeiture,  we  come  to  consider  whether 
the  case  as  msds  by  the  record  is  brought 
within  the  general  authority  of  a  court  of 
equity  to  relieve  in  cases  of  fraud,  accident, 
or  mistake.  We  put  out  of  view,  for  ulterior 
consideration,  the  question  of  fraud,  and 
therefore  presently  examine  only  tbe  cMi- 
tentions  as  to  the  existence  of  the  elements 
of  accident  or  mistake.  In  considering  this 
subject  two  propositions  are  obvious;  First, 
where  the  forfeiture  from  wbich  relief  ia 
sought  has  been  occasioned  by  the  grou 
negligence  of  the  person  claiming  to  be  r»- 
lieved  the  default  so  occasioned  is  not  one 
brought  about  by  accident  or  miatake;  and, 
second,  that  even  where  acddeut  or  mistake 
has  been  shown,  especially  in  the  absence  of 
culpability  or  fraud  on  the  part  of  the  other 
party,  a  court  of  equity  will  not  grant  re- 
lief from  tbe  forfeiture  unless  it  can  be 
done  with  justice  to  that  party. 

Referring  to  Its  opinion  on  the  appeal 
from  the  order  granting  an  Injunction 
perulente  UU,  and  in  effect  reiterating  the 
view  therein  expressed,  that  the  averments 
of  the  bill  justified  tbe  relief  prayed,  tbe 
court,  in  its  opinion  on  the  final  hearing, 
said: 

"But  the  testimony  makes  it  more  plain 
than  oven  the  allegations  of  the  bill  of  com- 
plaint did,  that  she  is  entitled  to  the  relief 
which  she  asks.  The  testimony  shows 
quite  conclusively  that,  while  the  lease  r«- 
quircd  the  annual  taxes  on  the  property  to 
be  paid  by  the  leasee,  yet  the  invariable 
custom  of  the  lessor  down  to  tbe  time  of  the 
default  had  been  to  demand  and  receive  the 
amount  of  tbe  taxes  from  the  lessee,  and 
to  pay  the  taxes  herself  by  her  own  agent*. 
For  tbe  taxes  of  the  second  half  of  the  year 
1898,  in  connection  with  which  the  default 
occurred,  the  lessor  failed  for  some  reason 
to  make  the  usual  demand  for  the  money 
wherewith  to  pay  the  taxes;  and  the  lessee 
was  in  the  midst  of  financial  trouble  and 
distress  caused  by  the  recent  death  of  her 
husband,  who  had  bean  the  lessee  down  ton 
the  time  *ef  his  death.  The  record  shows  V 
to  us  quite  plainly  that  the  default  of  the 
lessee  was  excusable  under  the  dream- 
stances;  and  that  no  harm  would  be  done 
to  anyone  by  her  relief  from  the  nominal 
forfeiture  which  she  has  inenrred." 
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By  tUi  wiiwitiig  ft  WM  •Mnmed  tba 
e*H  «■■  bronght  wltUn  tha  gratmdB  of  re- 
liaf  for  ucldent  or  mistake  upon  two  In- 
ferenees,  both  treated  aa  all^^d  in  tha  bill 
and  aatabliihed  b7  th«  teatimonj;  first,  the 
prior  practico  of  the  leasor  In  Mllicg  upon 
the  tenant  to  band  her  the  mone;  to  pa7 
the  taxes  and  then  herself  paying  them; 
and  Mcond,  the  failure  of  the  lessee,  after 
thii  practfc*  was  discontinued,  to  call  to 
mind  that  the  tax  was  due  and  pajable, 
owing  to  her  disturbed  itate  of  miud  ftt  that 
particnlar  time.  In  tha  argument  at  bar 
Telianm  b  prindpallj  rested  upon  the  first 
of  theae  grounds,  and  Indeed  it  Is  Insisted 
that  the  testimony  goes  much  further  than 
implied  hj  the  court  below,  and  demon- 
strates that  the  conduct  of  the  lessor  was 
sneh  as  to  mislead  the  lessee,  and  therebj 
•■top  the  former  from  asserting  the  forfel- 

Let  ns  consider  separately  the  two 
grounds;  ^rit,  accident  or  mistake  as  en- 
gendered by  the  course  of  dealing  of  the 
lessor,  and,  second,  accident  or  mistake  aris- 
ing from  oTersight,  the  alleged  result  of  the 
particular  circumstances  surrounding  the 
tenant  at  the  time  of  the  f^lura  to  pay  the 
taxea.  As  to  the  first  ground  it  would  seem 
to  be  an  afterthought,  since  it  was  not  sug- 
gested in  the  correspondence  between  the 
parties  immediately  preceding  the  litigation 
that  Mrs.  Kennedy  by  her  conduct  had  In 
anywise  led  to  the  default  of  the  tenant. 
To  the  contrary,  that  view  was  excluded, 
for  in  the  letter  written  t^i  Mrs.  Kennedy, 
dated  October  8,  1001,  asking  authority  to 
use  her  name  in  proceedings  to  be  brought 
by  the  tenant  to  cancel  the  tax  sale,  the  at- 
torneys of  Mrs.  Ring  said: 

"We  assume  that  you  are  aware  that 
youT  tenant  has  always  paid  the  taxes  upon 
the  demised  premises,  and  the  failure  to 
pay  the  one  made  the  basis  of  the  notice 
was  an  oversight,  caused  by  the  death  of 
Mr.  Henry  King,  Jr.,  which  was  being 
remedied  at  the  time  your  notice  was  re- 

•  *And  although  It  would  seem  that  the 
court  tielow  assumed  to  the  contrary,  the 
tact  is  the  bill  contained  no  averment  justi- 
fying the  default  In  psying,  upon  the  theory 
that  it  had  been  Induced  by  the  conduct  of 
the  lesWT.  To  the  reverse  it  was  specifical- 
ly stated  in  the  fifth  paragraph  of  the  bill 
that  the  alleged  single  default  in  the  pay- 
ment of  taxes  arose  "wholly  through  over- 
sight and  Inadvertence,"  without  In  any- 
wise charging  that  the  conduct  of  Mrs.  Ken- 
nedy was  In  whole  or  In  part  the  causa  of 
the  oversight  or  Inadvertence.  Besides,  in 
the  eleventh  paragraph  of  the  hill,  ex- 
plicit   reference    waj    mad*  to    the    letter 


t«  which  we  have  put  above  referred, 
and  It  was  alleged  that  by  Its  terms  Mrs. 
Kennedy  was  notified  "that  the  failure  to 
pay  the  taxea  was  simply  an  oversight, 
which  was  being  remedied  at  the  time  the 
notice  of  refusal  to  accept  the  rent  waa  re- 
ceived.'  True  it  is  that  the  testimony 
shows  that  prior  to  the  death  of  Henry 
King,  Jr„  in  AuRust,  1897,  the  lessor  was  in 
the  habit  of  calling  upon  tba  tenant  for  the 
amount  required  to  pay  the  tax  then  due  or 
about  to  become  due,  in  order  that  she 
might  herself  pay  them.  True  also  is  it 
that  Harry  Kiog,  In  teatiCfing,  made  state- 
ments from  which  the  inference  can  be  de- 
duced that  In  conducting  the  business  for 
his  mother,  after  the  assignment  of  the 
lease  subsequent  to  the  death  of  his  father, 
he  relied  npon  a  continuance  of  this  prac- 
tice. But  it  must  be  borne  In  mind  these 
statements  were  made  after  the  death  of 
Sfra.  Kennedy,  who  died  on  the  day  the  bill 
was  filed,  and  their  inaccuracy  is,  we  think, 
conclusively  shown  by  the  mode  of  dealing 
following  the  assignment  of  the  lease  and 
the  conduct  of  the  tenant  in  respect  to  the 
matter  of  taxes.  The  very  first  payment  of 
taxes  made  after  the  death  of  Henry  King 
waa  made  by  the  tenant  heraelf,  paying  the 
taxes  at  the  request  of  Mrs.  Kennedy,  and 
retaining  the  receipt.  Nearly  three  years  of 
default  followed,  without  any  payment  of 
taxes  by  the  tenant  whatever  and  without 
any  Inquiry  being  made  by  the  tenant  on 
the  subject.  When  in  July,  IBOO,  the  two 
defaulting  instalments  of  the  tax  for  1900 
were  paid  by  the  tenant  they  were  not  paid 
at  the  instance  of  tirs.  Kennedy,  or  he-  g 
eause'of  any  request  upon  her  part,  but  be-  • 
cause  It  "occurred"  to  the  tenant  to  do  so. 
When  they  were  paid  the  payment  era- 
braced  Interest  and  penalties,  tor  which  the 
tenant  could  not  have  deemed  herself  re- 
sponsible if  the  course  of  dealing  asserted 
had  been  relied  upon.  Despite  this  fact,  no 
proof  whatever  was  made  of  any  notice  to 
Mrs.  Kennedy  of  the  fact  or  of  any  claim 
being  made  against  her  In  the  premises. 
And  the  same  thing  is  true  as  to  the  pay- 
ments made  in  May,  1901,  of  the  current 
taxes  and  some  of  the  overdue  Instalments. 
Besides,  when  these  payments  were  made 
the  property  hod  been  sold  for  tha  overdue 
instalments,  but  was  yet  subject  to  redemp- 
tion, and  the  statutory  Interest  of  U  per 
cent  waa  paid  by  the  tenant  without  any 
intimation  of  %  eMm  of  any  character 
against  the  lessor.  Indeed,  the  conduct  of 
the  tenant  In  respect  to  the  very  tax  for 
which  a  forfeiture  was  asserted  Is  abso- 
lutely Inconsistent  with  the  theory  that  she 
deemed  that  her  landlord  was  the  cause  of 
the  default,  for,  when  notioe  i 


„Coogle 


IMS. 


EAinr  T.  EINQ. 


tit 


hj  tb«  taiuuit  from  tks  pnrehaHr  at  the 
tax  sals  of  tbe  ont*tBjiding  Irredeemable  tax 
certifieatc,  more  tban  two  months  and  a 
half  ela^ised  before  the  pnrchaie  of  the 
certificate  hy  Cohen,  and  no  complaint  was 
made  to  the  landlord  that  she  had  neglect- 
ed to  demand  pryment  of  the  tax,  and  that 
fat  conBeqnenca  the  default  and  loss  was  oc- 
casioned, but  a  negotiation  was  opened  to 
purchase  the  outstanding  title  for  the  ac- 
count of  the  tenant  alone.  When  this  line 
of  conduct  is  considered  In  cMinectiOD  with 
the  fact,  already  stated,  the  coiicIqbIod  ie 
inevitable  that  the  luggeetion  that  the 
eondnct  of  the  landlord  had  induced  the 
failure  to  pay,  first  made  after  the  death  of 
Mrs.  Kennedy,  la  without  foundation. 

And  the  facta  which  we  have  just  stated 
also  render  it  Impossible  to  conclude  that 
the  nonpayment  of  the  tax  was  due  to  a 
mere  temporary  oreraight,  and  not  to  gross 
n^Iigenco.  How  can  an  inference  of  tempo- 
rary OTersight  be  possible  when  the  long 
period  of  the  failure  by  the  tenant  to  pay 
any  tax  whatever  Is  borne  in  mind,  and 
when  we  also  consider  the  delay  of  more 
H  than  two  months  and  a  half  which  toolc 
•  place  after'lcnowled^  was  oonTeyed,  by  the 
letter  of  Wiitsie,  of  the  outstanding  ir- 
redeemable tax  certificate! 

Tbe  fact  that  the  tenant  was  a  mer- 
chant, and  of  necessity  Icept  mercantile 
books,  is  significant.  The  mind  cannot  con- 
ceive of  adequate  entries  Iwing  made  of  the 
taxes  which  were  belatedly  paid,  which 
would  not  have  at  once  suggested  those 
which  were  unpaid.  The  inference  fairly 
deducible  from  the  letter  to  Wiitsie— "Un- 
fortunately we  have  paid  you  quite  a  con- 
aiderable  amount  of  money  In  the  past  for 
tax  sales" — adds  cogenoy  to  the  irresistible 
infereucos  as  to  negligence. 

And  even  if  the  forgoing  considerations 
which  establish  the  abaenca  of  acddent  or 
mistake  and  demonstrate  the  preaenee  of 
grosit  negligence  are  put  out  of  mind,  and 
accident  or  mistake  be  assumed,  for  the 
sake  of  the  argument,  neTertheleas,  under 
the  circumstances  of  the  case,  a  court  of 
equity  could  not  give  relief.  This  follows 
since  tbe  relief  sought  could  not  be  afford- 
ed without  subjecting  the  lessor  to  the  peril 
of  ccwtestlng  the  validity  of  the  outstand- 
ing prima  facie  Irredeemable  tax  title. 

We  come  to  the  question  which  we  hither- 
to put  aside  for  final  eonaideration ;  via., 
the  alleged  fraud.  It,  In  any  erent,  only 
Involve*  a  consideration  of  what  took  place 
with  regard  to  the  purchase  of  the  tax 
eartifioate  by  Cohen  aa  the  agent  of  the 
Kanna,  and  the  eircumstancoi  surrounding 
and  couneotsd  with  that  purohaae,  and  tbe 


on   mada    of   th«   eartlfleate-    ODneeminf 
these  mattera  the  court  ttelow  aald: 

"^e  find  no  evidence  whatever  In  tha 
record  of  any  fraud  or  wrongdoing  per- 
petrated by  anyone  concerned.  We  only 
find  the  evidenoe  of  a  situation  created 
by  a  keen  eommercial  rivalry  and  shrewd 
management,  wholly  untidnted  by  wrong- 
doing, but  Btin  a  situation  from  which 
injury  is  threatened  to  the  complainant's 
rights  of  property,  and  against  which  she 
is  entitled  to  b«  relieved.  For  that  there 
was  an  arrangement  between  the  defendants 
whereby  the  tax  certificate  was  to  be  used 
to  oust  the  complainant  from  the  property, 
we  think  is  too  plain  to  be  resAonably  ques- 
tioned. There  was,  undoubtedly,  a  con- 
currence of  effort  for  that  purpose;  perhapsg 
no  formal  •combination  or  preconcerted* 
action.  But  it  matters  not  what  ve  call  it. 
The  undoubted  fact  is  there  waa  co-opera- 
tion between  the  defendants  to  use  tha  tax 
certificate  to  the  detriment  of  the  com- 
plainant's rights;  and  there  being  such  co- 
operation, the  defense  of  multifariousness 
cannot  prev^L  The  one  purpose  of  the  bill 
is  to  relieve  the  complainant  from  the  effect 
of  this  tax  certificate  and  of  the  tax  title 
based  upon  it." 

For  the  reason  that  we  agree  with  tKe 
finding  that  there  is  no  evidence  whatever 
of  any  fraud  or  wrongdoing  by  anyone  con- 
cerned, we  are  conntrained  to  disa^ee  with 
the  conclusion  that  the  complainant  waa  en- 
titled to  relief.  We  say  this,  because  we  are 
of  opinion  that  the  relief  awarded  could 
only  have  been  justified  upon  the  findii^ 
that  there  was  fraud  and  wrongdoing.  We 
so  conclude,  because  if  It  be  accepted  that 
there  was  an  agreement  and  oomblnatton  aa 
to  the  oertificata,  entirely  free  from  every 
element  of  fraud  or  wrongdoing,  we  fail  to 
perceive  how  an  agreement  of  that  char- 
Euiter  afforded  ground  for  granting  ^he  re- 
lief which  waa  given.  But,  disregarding 
mere  forms  of  expreaaion,  and  assuming 
that  tha  general  finding  that  there  waa  no 
fraud  or  wrongdoing  waa  intended  to  ba 
limited  to  Intentional  as  distinguished  from 
constructive  fraud  or  wrongdoing,  let  us 
briefly  review  tha  facts  concerning  tha 
acquisition  and  use  made  of  the  certificiite, 
in  order  to  fix  whether  such  a  finding  is  at 
all  anstained  by  tbe  record.  Although  wo 
think  It  immaterial,  as  there  waa  no  evi- 
dence whatever  tending  to  show  that  the 
lessor  or  her  attorney  procured  the  purchaae 
of  the  certificate  by  Oohes,  that  subject 
may  be  put  out  of  view.  Tbe  irredeemabla 
tax  certifieate  waa  in  the  handa  of  and  be- 
longed to  Wiitsie.  He  notified  the  tenant 
that  be  held  it  more  than  two  months  and 
a  haJf  before  tha  pnrchaaa  by  Cohen,  and 
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proffered  1i<a   wflliiign«u   to   auign   it   to 
titt  tsnaat.     A»  aliown  by  the  nndiBputed 
fact!  which  we  hwe  •Uted,  with  Indiffer- 
«iiM  both  to  her  own  interest  uid  the  inter- 
est of  the  lendlord,  the  tenant  neither  uted 
for  herwlf  hy  ecceptlnf;  the  offer,  nor  gave 
«iy  notification  whatever  to  the  Iwidlord 
_oii  the  mbject.     Cohen,  as  the  agent  of  the 
fKanni,  learned  of  the  exieUnce  of  the*bTe- 
deemable  tax  sale  and  of  the  person  who  held 
the  certiflcate.    He  porchaaed  it  by  the  au- 
thority of  and  for  the  benefit  of  hii  princi- 
pals, the  Kanns.     By  the  arpreas  terms  of 
the  itatuto  under  which  the  certificate  was 
Issaed  It  waa  assignable.    Granting  that  the 
purchase  was  made   In   order    to   ^d   the 
Kanns  In  obtaining  a  lease  of  the  property, 
In  the  absence  of  any  legal  duty  owing  by 
them  to  the  tenant,  we  fail  to  percdve  how 
the  motive  of  Cohen  or  hla  principals  could 
operate  to  make  the  otherwise  lawful  action 
eonstnirtlTely    wrongful.     The    tenant,    by 
whoae  negligent   default   the    eale   of   the 
property  had  been  occaslooed,  certainly  had 
BO  erclusiTe  pre-emptiTe  right  to  the  pur- 
chase of  the  certificate,  which  would  operate 
to  render  Its  purchase  by  anyone  else  in  hie 
own  interest  Toid.    After  the  purchase  of 
the  certificate  by  Cohen,  what  was  the  posi- 
tion of  the  landlord!    On  the  one  hand  con- 
fronted by  the  assertion  of  the  tenant  Uiat 
the   outstanding  tax  title  waa  roid,  that 
she  had  a  right  to   be   reliered   from   the 
forfeiture  caused  by  the  nonpayment  of  the 
tax,  and  was  entitled  to  continue  in  po«- 
•esslon  under  the  lease,  and,  on  the  other, 
with  an  offer  on  the  part  of  the  holder  of 
the  tax  title  to  quitclaim  the    aame,    and 
thus  avoid  terthig  ite  validity,  if  only  a 
lease  was  made  which    would  be   advanta- 
geous.   When  it  Is  ag«dn  borne  in  mind  that 
this  situation  was  brought  about   by  the 
n^lect  of  the  tenant  to  perform  hie  cove- 
nant fo  pay  the  taxes,  and    by    hie    pro- 
eraatination  in  respect  to  acquiring  the  tax 
certificate  which  had  been  previously  offered 
to  him,  we  can  conceive  of  no  principle  of 
•quity  preventing  the  landlord  from  taking 
a  course  not  forbidden  by  law,  which  was 
not  only  most  conducite  to  her  own  inter- 
est, but  which  besides  obvIaUd  the  dai^^r 
of  submitting  her  tiUa  to  a  contest  concern. 
Ing  the  validity  of  a  tax  aale.    But,  if  an 
•qnitable    principle    could    be    conceived    of 
which  prevented  the  landlord  from  lo  act- 
ing under  the   circumstances   stated,  that 
principle  would  be  Inapplicable  to  the  case 
before  us,  when  one  of  the  undisputed  facta 
to  which  we  hare  already  called  attention 
Is  oonsidered.    That  fact  U  this;    Before  the 

?  landlord  irrevocably  determined  to  av^  of 
the  forfeiture  and  thus  avoid*  the  risit  to 
Iwraelf  eonceming  the  ontatanding  tax  title. 


she  offered  to  condone  the  forfeiture,  pro- 
vided the  tenant  commenced  proceedings  t« 
have  the  ontstanding  tax  title  declared  In- 
valid, and  also  secured  the  landlord  from 
loss  In  the  event  that  such  tax  title  should 
be  sustained,  which  offer  was  declined,  on 
grounds  Bubetantiolly  asserting  that  the 
risk  resulting  from  the  default  of  the  ten- 
ant should  be  borne  by  the  ovnier,  and  not 
by  the  tenant. 

The  decree  of  the  court  below  is  reverwd 
and  the  cause  remanded  with  inatrucUona 
to  dismiss  the  bill  for  want  of  equity. 

Reversed. 


The  CuTEF  Justice  and  Hr.  Justice  Har> 
Un  diasent. 

(tM  n.  8.  »> 
JACOB  NEWMAN  and  Salmon  O.  tevinson. 
Surviving  Partnere  of  the  Krm  of  New- 
man, Northrop,  4;  Levlnson,  Plfla.  in  Err, 

HARRY  B.  GATES. 

Error   to   state   court — decision   of  Federal 
question  by  highest  state  court. 

There  has  been  no  decision  of  the 
Federal  question  In  the  highest  court  of  the 
-'-te  in  which  a  decision  in  the  suit  could 
had,  which  is  essential  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States,  where  the  highest  atate  court 
dismissed  an  appeal  in  the  auit  because  of  a 
detect  in  the  parties  to  such  appeal* 

tNo.  137.] 

Argued    December    U,    17,    IBOS.     Decided 
January  7,  1907. 


IN  ERROR  to  the  Suprem 
State   of  Indiana  to 
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ment dismissing,  for  a  defect  in  parties,  an 
appeal  from  a  judgment  of  the  Marion 
County  Superior  Court  In  favor  of  defend- 
ant In  an  action  on  a  foreign  judgment,  such 
action  having  been  removed  into  the  Su- 
preme Court  for  dedaion  after  the  Appel- 
late Court  of  that  state  had  reversed  the 
judgment  below  and  ordered  the  cause  re- 
manded for  a  new  trial.  DiamUsed  tor 
want  of  juiiadictlon. 

Bee  same  case  below,  1S6  Ind.  171,  72  H. 
E.  S3B. 

Statement  by  Mr.  Justice  White: 
Jacob  Newman,  George  Northrop,  Jr.,  and 
S.  0.  Levinson  commenced  this  action  in  the 
superior  court  of  Marion  county,  Indiana, 
against  the  defendant  in  error,  Harry  B. 
Gates.  ReooTBTT  of  the  sum  of  $1,400,  waa 
sought  upon  a  Judgment  obtained  by  New- 
man and  his  coplaintiffe  against  Gates  In 
ttie  cdrcuit  court  of  Coolt  county,  IlUn^n. 

•Bd.  Nct«L-ror  eases  U  Vttak  aea  voL  A  Osifc 
Dii.  Oonrta,  I  iMt.  . 

D,m.,zeu.yL.OOglC 


uos. 


NEWMAN  V.  GATES. 


zu 


g  ^le  defendant  died  aa  uuwar  In  two  pan- 

•  graphs,  bat,  aa  the  defense!  thereln*M«Tted 
were  nltlmatelj  abandoned,  ttie^  need  not 
be  detailed.  A  coonterclalm  waa  aUo  filed, 
In  wbicli  It  was  alleged  tbat  the  pUntiffa 
were,  and  for  more  than  two  yean  had 
been,  attomeya  at  law  engaged  in  the  prac- 
Uee  of  their  profeasion  at  Chicago,  Illinois, 
under  the  flrm  name  of  Newman  ft  North- 
rop; that  the  nilnoia  judgment  med  upon 
waa  founded  upon  a  claim  for  legal  servlcee 
rendered  to  the  defendant;  that  the  lerTicea 
had  been  rendered  in  advising  the  defend- 
ant, aa  trustee,  in  and  about  the  manage- 
ment of  the  property  and  asaets  of  a  corpo- 
ration known  aa  the  American  Motor  Com- 
pany while  In  course  of  administration  in 
faiMlTency  proceeding*,  and  that  the  de- 
fendant had  auatained  damage  to  the  extent 
of  $2,000  by  reaaoo  of  a  breach  of  dnty  al- 
leged to  have  been  committed  by  the  plain- 
tlffa  in  the  course  of  their  employment  in 
filing  to  obt^n  an  order  of  the  court  In 
the  inaolveney  proeeedmga  relieving  the  de- 
fendant from  personal  liability  for  attor- 
ney's fees,  and  proTidIng  for  payment  of 
his  compensation,  etc.  It  waa  also  charged 
that  tlie  plaintiffs  had  been  guilty  of  a 
breach  or  neglect  of  dnty  In  connection  with 
ft  sale  of  the  trnst  property  In  the  In- 
aolveney proceedings,  whereby  defendant 
bad  sustained  damage*  in  the  snm  of  C2,S00. 
A  reply  waa  filed  to  the  eounterclalm,  in 
two  paragraphs,  one  embracing  a  general 
denial  and  the  other  setting  up  the  Illinois 
Judgment  aa  ret  judioata  aa  to  all  the  mat- 
ten  embraced  in  the  eonnterdaim. 

In  dne  eourae  the  ease  came  on  for  trial 
•ad  the  plaintiffs  neoTered  a  Judgment  for 
tbe  amount  of  their  claim.  The  ease  was 
taken  to  tbe  appellate  court  of  Indlanm. 
That  court  rereraed  the  Judgment  and 
manded  the  caae  for  a  new  trial  (18  Ind. 
App.  see,  46  N.  E.  «M),  and  far  want  of 
authority  a  petition  for  a  writ  of  certiorari 
was  denied  by  the  supreme  court  of  Indiana 
(ISO  Ind.  69,  49  N.  B.  826).  In  the  opinion 
of  tbe  appellate  oourt,  as  also  in  a  diaaent- 
fatg  opinion,  the  character  of  the  oounter- 
elalm  and  the  question  whether,  aa  nspeets 
the  matten  therein  set  forth,  the  niinols 
H  Judgment  waa  re«  fudieata,  were  considered 

•  at  great  length.  Following  an'Inapectio 
the  neord  of  the  Illinois  action  the  court 
beld  that  the  counterclaim  stated  matten 
which  mnstitntad  something  more  than 
mere  defense  to  the  claim  asserted  In  the 
Illinois  action,  that  It  could  not  be  a^d 
Ibat,  under  tbe  plea  of  the  genenl  Issue, 
Interposed  by  tbe  defendant  In  that  action, 
tba  matters  KTerred  In  the  cnonterelalm 
were  Beeeasarlly  adjndicated,  and  that  it 
waa  a  question  to  be  determined  upon  the 


trial  whether  Jn  /wf  sad  matters  had  ben 
theretofore  litigated  and  determined.  On 
the  new  trial  the  eonrt  held  that  certain 
of  the  issues  made  by  the  counterclaim  and 
reply  had  been  litigated  In  the  Illinois 
action  and  that  the  Ulinoia  judgment  wa* 
ret  jvdieata  aa  to  such  issues,  bat  submitted 
to  the  Jury  the  question  of  the  Alleged 
neglect  of  plaintiffs  in  failing  in  the  In- 
solvency proceedings  to  procure  an  order 
charging  the  trust  estate  with  the  fees  in 
question  and  the  compensation  earned  by 
defendant  as  trustee.  And  the  court  left  it 
to  the  Jury  to  determine,  upon  a  preponder- 
ance of  evidence,  whether  or  not  It  was  the 
law  of  Illinois  that  the  faJlore  of  plaintiffs 
to  proeun  such  an  ordei^^f  they  did  ao 
fail—waa  a  matter  which  waa  adjudicated 
in  the  UllnoIa  action,  whether  evidence  waa 
introduced  on  auch  point  or  not,  and  the 
Jury  was  Inatmcted  that.  If  such  waa  the 
law  of  Illinois,  recovery  could  not  be  had 
upon  the  eounterclalm. 

The  second  trial  resulted  in  a  verdict  of 
tlSl.74  for  the  defendant  Qates,  that  being 
tbe  snm  found  to  be  due  him  in  exceas  of 
tbe  amount  of  the  Judgment  sued  upon. 
After  the  entry  of  Judgment  and  before  the 
taking  of  an  appeal,  George  W.  Northrop, 
Jr.,  one  of  the  original  plaintiffa,  died.  AJi 
appeal,  however,  was  taken  to  the  appel- 
late  court  of  Indiana  by  Jacob  Newman  and 
8.  0.  Levinson,  describing  themselves  as 
anrvlving  partnen  of  tbe  firm  of  Newman, 
Northrop,  ft  Levinson.  The  personal  repre- 
sentative of  tbe  deceased  partner  was  not 
made  a  party  to  the  appeal.  The  appellate 
court  of  Indiana  overruled  an  objection  to 
the  auffldenoy  of  tbe  appeal  and  on  the 
merits  reversed  the  judgment  and  ordered 
the  cause  remanded  for  a  new  trial.  On  thag 
petitlMi  of  the'defendant  Gates  the  supreme* 
court  of  Indiana  removed  the  cause  into 
tbat  court  for  dedsion  and  subsequently 
dismissed  tbe  appeal,  holding  tbat,  on  ac- 
count of  tbe  omission  to  make  the  personal 
representative  of  Qeorge  W.  Northrop,  Jr.,  a 
coappellant,  the  appeal  could  not  be  de- 
termined upon  the  merits.  ISG  Ind.  ITl,  72 
N.  BL  838.  A  petition  for  a  rehearing  hav- 
ing been  denied,  the    cause    waa    brought 


Ueasn.  Charlea  Hartindale  and  8.  8. 
Qragory  for  plaintifTa  in  error. 

Messra.  Edward  E.  Gates,  Albert  Baker, 
Edward  Daniela,  and  Lewis  C.  Walker  for 
defendant  In  error. 

Ur.  Justice  Wblt^  after  making  the  fore- 
going statement,  delivered  tbe  opinion  of 
the  court: 

A  motion  ha*  been  filed  to   dismiss   th* 
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writ  of  error  or  to  ftfflnn,  and  wa  procAad  at 
OHM  to  Ita  eoniideratlon.  Savaral  grounda 
ara  uged  In  arpimant  in  anpport  of  the 
motion,  but  we  do  not  find  it  necessar;  to 
do  mora  tlian  consider  an  objection  taaed 
upon  the  absence  of  a  Federal  question. 

The  errors  assigned  are  as  follows: 

"The  supreme  court  of  Indiana  erred  in 
holding  and  deciding: 

"1.  That  the  counterclaim  aet  up  bj  ap- 
pellee Gates,  the  defendant  In  the  trial 
court,  baaed  upon  a  breach  of  the  aame  con- 
tract of  hiring,  which  was  the  basis  of  the 
action  of  the  appellants  sgainat  the  ap- 
pellee Gates  in  tha  circuit  court  of  Cook 
county,  niinoia,  was  not  adjudicated  by  the 
judgment  in  the  circuit  court  of  Cook 
county,  Illinois,  and  by  so  deciding  denied 
to  the  judgment  of  the  dreuit  oourt  of  Cook 
county,  Illinois,  the  force  and  affect  which  it 
has  between  the  parties  in  the  state  of 
Illinois,  wherein  It  was  rendered,  and  deniei 
N  full  fsith  and  credit  to  said  judgment,  eon- 
•  trary  to  and  inMolatlon  of  article  4,  g  1, 
of  the  Constitution  of  the  United  States. 

"2.  That  the  appellee's  counterclaim  being 
Talid,  and  not  merged  and  adjudicated  by 
the  judgment  of  the  circuit  court  of  Cook 
«ounty,  Tlllnola,  it  waa  of  a  nature  which 
aurvived  against  the  personal  representa- 
tives of  a  member  of  the  partnership  of 
Newman,  Nuthrop,  A  Levinson,  and  that 
the  personal  repraaentatives  of  the  deceased 
partner  were  necessary  parties  to  the  ap- 
peal, and,  not  having  been  made  parties, 
that  neither  the  appellate  court  of  the  atste 
of  Indiana,  nor  the  anpreme  court  of  the 
state  of  Indiana,  haa  jurisdiction  to  de- 
termine the  appeal,  and  the  same  must  be 
dismissed,  and  judgment  of  dismissal  was 
so  rendered.  Which  final  judgment  of  the 
aupreme  court  necessarily  involved  the  ad- 
judication of  the  claim  of  the  appellants  to 
the  protection  of  article  4,  |  1,  of  the 
Constitution  of  the  United  SUtes,  "that  full 
faith  snd  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings, of  every  other  state,'  which  ad- 
judication waa  adverse  to  appellants'  claim 
under  said  provision  of  the  Constitution  of 
the  United  States." 

These  assignments  plainly  import  that 
the  supreme  court  of  Indiana,  on  diamisaing 
the  appenJ,  considerad  and  decided  a  ques- 
tion which  had  been  submitted  to  the  Jury 
on  the  trial;  via.,  whetho'  the  matters  al- 
le|!ed  in  the  counterclaim  as  the  basis  for 
a  recovery  over  against  the  pidntiffs  had 
or  had  not  been  ooncluded  by  the  Illinois 
judgment  sued  upon  by  the  plaintiffs.  We 
do  not  so  construe  the  opinion  and  decision 
of  the  coun. 

The  appellate  oonit  of  Indiana  had  held 


on  the  first  appeal  tliat  the  aoUon  of  the 
trial  court,  in  ntuMbag  to  admit  evidenea  In 
snpport  of  the  counterclaim,  because  tha 
lUinoii  judgment  constituted  re*  judieata, 
was  error.  It  had  further  decided  that  the 
counterclaim  was  "baaed  upon  a  breach  of 
contract,"  and  oonstituted  an  independent, 
affirmative  cause  of  action  In  favor  of  the 
defendant,  and  that  whether  the  questions 
therein  involved  were  in  fact  adjudi<:ated  In^ 
the  Illinois  actioa*waa  a  question  for  the* 
jury.  Aa  a  result  of  this  ruling  evidence 
was  introduced  at  the  subsequent  trial  to 
establish  what  were  the  questians  litigated 
snd  determined  in  the  lUinois  action  and 
tha  extant  to  which,  by  the  laws  of  Tlllnois, 
tha  judgment  In  that  case  possessed  eon* 
elusive  force. 

Now,  in  the  opinion  delivered  by  tha 
supreme  court  of  Indiana,  on  dismissing  the 
appeal,  the  court  did  not  discuss  or  In  any 
wise  refer  to  the  scope  and  conclusive  effeot 
of  the  Illinois  judgment.  Undoubtedly,  the 
court,  in  view  of  the  law  of  the  esse  as  de* 
dared  on  the  first  appeal,  treated  the 
counterclaim  as  containing  allegations  of 
actionable  breaches  of  duty  which  might 
have  fw-med  the  subject  of  an  independent 
action,  and  it  Is  likewise  evident  that  the 
court  was  of  opinion  that  the  plaintiffs  were 
bound  to  perfect  their  appeal  from  the  judg> 
ment  upon  the  counterclaim,  upon  the  hy- 
potheais  that  the  counterclaim  set  forth  a 
valid  cause  of  action  against  three  indi' 
viduals,  Dts.,  the  plaintiffs  in  the  main 
action.  But  subEtantially  the  court  only 
considered  and  disposed  of  a  preliminary 
question  as  to  its  authority  to  pass  npon 
the  controverted  queetions  contained  In  the 
record  before  it.  It  found  that  there  were 
In  the  counterclaim  averments  which  it  had 
been  held  early  in  the  litigation  required  to 
be  submitted  to  a  jury,  that  the  record  ex* 
hihited  a  recovery  upon  the  eounterelalB 
against  three  persons,  and  that  one  of  niok 
persons  had  died  after  tha  rendition  of 
judgment  against  him  and  hia  associate!. 
Construing  the  statute*  of  Indians,  the 
court  held  that  the  cause  of  action  asserted 
in  the  counterolaim  aurvived  the  death  of 
the  party  deceased,  against  whom  a  re- 
covery had  been  had,  that  audi  cause  of 
action  could  have  been  revived  against  tha 
personal  representative  of  the  deceased,  and 
that  tha  personal  representative  waa  a 
necessary  party  appellant,  and,  not  having 
been  made  a  coappellant  and  served  with 
notice  of  the  appeal,  the  court  waa  without 
jurisdiction  to  pass  upon  the  errors  assigned 
upon  the  sftpeaL  To  give  effect  to  the  aa- 
signments  of  error  we  should  be  obliged  te 
make  the  Impossibk  ruling  that,  despite  thtS 
overrating  of  a  demurrer  *ta   tha   counter** 


„Coogle 


im 


ELDEB  r.  COLORADO  cz  kl.  KUMLBT. 


•Uh  kj  Oe  trial  eomt,  and  the  dedalcm  In 
napwt  te  tliat  pleaAig  nwde  by  tb«  ap- 
p«IIate  eonrt  on  the  flrvt  Appeal,  a  men  In- 
■pection  of  tlM  conntercl^m  lo  plainly 
dsmonetratea  that  the  pleading  U  destitute 
of  merit  that  It  ahoold  be  held  to  hare  been 
the  duty  of  the  atat*  eonrt  of  last  resort  to 
have  treated  the  pleading  aa  a  ahani  and  to 
have  dieposed  of  the  appeal  upon  the  by- 
pothesia  that  the  counterclaim  waa  non- 
exlitent. 

The  removal  of  the  eauBe  from  the  appel- 
late court  into  the  lupreme  court  of  Indiana 
vacated  the  dedrion  of  the  former  tribunal, 
and  after  transfer  the  ease  itood  in  the 
highest  eonrt  of  Indiana  aa  though  It  had 
been  appealed  to  that  court  directly  from 
the  trial  court.  Deter  v.  Broe,  ISl  Ind.  114, 
H  N.  G.  918.  Had  the  appeal  bean  properly 
taken  it  would  have  been  the  duty  of  the 
flupreme  eonrt  of  Indiana  to  paaa  upon  the 
qneations  presented  by  the  record  before  tt, 
Including,  It  may  be,  a  Federal  question, 
based  upon  the  due  faith  and  credit  clause 
of  the  Constitution,  which,  on  various  oc- 
casions, waa  pressed  upon  the  attention  of 
the  trial  court.  In  legal  effect,  however,  the 
case  stands  as  though  no  appeal  had  been 
prosecnted  from  the  judgment  rendered  by 
the  trial  court.  As  the  Jurisdiction  of  this 
court  to  review  the  judgments  or  decree  of 
state  courts  when  a  Federal  question  is  pre- 
sented Is  limited  to  the  review  of  a  final 
Judgment  or  decree,  actually  or  constructive' 
ly  deciding  such  queBtion,  when  rendered  by 
the  highest  court  of  a  state  in  which  f 
dsion  in  the  suit  could  be  had,  and  as,  for 
the  want  of  a  proper  appeal,  no  final  judg- 
ment or  decree  in  such  court  has  been  ren- 
dered. It  results  that  the  statutory  pre- 
requisite for  the  exercise  in  this  case  of  the 
reviewing  power  of  this  court  Is  wanting. 
Writ  of  error  diemlssed. 


PEOPLE  OP  THE  STATE  OF  COLOEADO 
on  the  Information  of  QEOROB  STID- 
GER,  the  District  Attorney  of  the  Second 
Judicial  District  of  the  State  of  Colorado, 
on  the  BeUtlon  of  OHARLES  W.  BADQ- 
IiET. 


A  contest  over  a  state  office,  dependent 
tor  Its  solution  exclusively  upon  the  appli- 
cation of  the  Oonstitution  of  the  state  oi 
upon  a  mere  construction  of  a  provision  of 
a  state  law,  Involves    no    possible    Federal 

S>Btion  which  will  sustain  a  writ  of  error 
m    the    Supreme    Court  of  the  United 
States  to  a  etate  court.* 

[No.  1S2.1 


Argued    Decembar    IS,    14,    ISOe.     Decided 
January  7,  1907. 

IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  Judgment 
In  favor  of  the  relator  in  a  proceeding  in 
the  nature  of  quo  warranto  to  teat  the  title 
to  a  state  office,  entered  by  that  court  after 
reversing  the  Judgment  of  the  District  Court 
of  the  City  and  County  of  Denver  in  that 
State,  which  sustained  a  demurrer  to  the 
complaint  and  entered  judgment  for  the 
defendant.  Dismissed  for  want  of  juris- 
diction. 
See  same  ease  below  (Colo-)  88  Pae.  250- 

Statement  by  Mr.  Justice  White: 
This  waa  a  proceeding,  in  the  nature  of 
quo  warranto,  brought  in  a  district  (state) 
court  of  Colorado,  to  test,  aa  between  con- 
flicting claimants  {Charles  W.  Badgley  and 
Charles  8.  Elder),  the  title  to  the  office  of 
county  treasurer  of  the  city  and  county  of 
Denver.  The  relator  (Badgley)  relied  upon 
a  general  election  held  puranant  to  the 
general  statutes  of  Colorado  on  November 
'  1904,  while  the  defendant  (Elder) 
claimed  to  be  the  legal  incumbent  of  the 
ofUce  by  virtue  of  his  election  to  the  office 
of  treasurer  of  the  city  and  county  of 
Denver  In  May,  1904,  under  authority  of  the 
charter  of  said  city  and  county  of  Denver. 
Hie  question  presented  for  decision  waa 
whether  the  election  held  in  May,  1904,g 
under  the  charter,  of  officers  to^ierfnrm  the* 
duties  required  of  county  officers  in  the  city 
and  county  of  Denver,  waa  lawful,  or 
whether  such  officers  should  have  been  voted 
for  under  the  general  statutes  of  the  state 
at  the  election  held  In  November,  1904.  A 
determination  of  this  question  made  neces- 
sary a  consideration  of  certain  provisions 
of  article  SO  of  the  state  Constitution,  pro- 
viding for  the  creation,  from  the  old  county 
of  Arapahoe  and  tlie  old  city  of  Denver  and 
other  municipalities,  of  a  new  entity  to  be 
known  as  the  dty  and  county  of  Denver, 
and  conferring  authority  to  provide  in  the 
charter  for  the  appointment  or  election  of 
officers  of  such  dty  and  county.  In  par- 
ticular, a  construction  waa  required  of  a 
clause  providing  that  "every  charter  shall 
designate  the  officers  who  shall  respectively 
perform  the  acta  and  duties  required  of 
county  officer!  to  he  done  by  the  Consti- 
tution or  the  general  laws,  as  far  as  ap- 
plicable." The  district  court  sustained  * 
demurrer  to  the  complaint  and  entered  judg- 
ment for  the  defendanL  This  judgment  waa 
reversed  by  the  supreme  court  of  the  state, 
upon  the  authority  of  People  ex  rel.  Miller 
V.  Johnson  (66  Pae.  £33)  and  judgment  was 
entered  in  that  eonrt  in  favor  of  the  relator 
(8«  Pac  2S0),  deciding  in  effect  that  tba 
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charter  proTision  nnder  which  defenduit 
claimed  waa  repugnant  to  the  Ooiutitution 
of  Colorado.     The  case  wm  then  brought 

HeBsn.    Charlei    B.    Biock,    Robert    H. 
Elder,  and  Uilton  Smttb    for   plaintiff   in 

Mr.  Henry  J,  Hersey  for  defendanta 


«  'Mr.  Jostice  White,  after  making  the  fore- 
gtiing  itatement,  deliTered  the  opinion  of 
the  court: 

The  BSHlgnmenta  of  error  are  twenty-one 
In  number.  All  of  them  rert  upon  the  aa- 
•umption  that  the  mipreme  court  of  Colo- 
rado held  that  artjcla  20  of  the  atate  CoDati- 
tutfon,  particularly  S§  2  and  3,  were  repug- 
nant to  the  proTlaion  of  the  Conatitution  of 
the  United  Statea  guaranteeing  to  erery 
fltkte  a  republican  form  of  government  and 
to  the  act  of  CongreBB  Icnown  as  the  Colo- 
rado enabling  act,  and  that  by  anch  mling 
rights  posaesaed  by  the  people  of  the  atats 
-of  Colcwado  and  righta  rested  In  the  people 
of  the  city  and  eoaoty  of  Denver  weri 
Taded.  And  upon  the  aamunption  that  luch 
Tulinga  were  made  aU  the  Federal  queationa 
relied  on  are  baaed- 

On  behalf  of  the  defendant  In  error  it  ia 
Inaiated  that  the  anpreme  court  of  Colorado 
did  not  decide  any  question  under  the 
CDttetitotion  of  the  United  Statea, 
merely  disposed  of  the  ease  before  It  upon 
Its  construction  of  the  meaning  of  the  pro- 
TJaiott  of  the  atate  Constitution  which  wu 
Involved  and  upon  the  autbtxity  of  a 
previoua  decision  rendered  by  the  Colorado 
court.  It  ia  not  denied  that  in  the  co 
of  the  opinion  of  the  supreme  court  of 
Colorado  it  waa  said  that  If  the  article  of 
3  (he  atate  Constitution  in  question  waa 
*  ceptible  of  a  contrary 'aonstmctlon  to  that 
■ffixed  to  it  by  the  court,  it  would  be  ro- 
^lUgnant  to  the  guaranty  of  a  republican 
form  of  government,  etc  Thia,  it  is  said, 
vas  mere  obittr,  as  the  court  eonaidered  and 
held  the  prorislon  valid. 

If  we  were  to  Indulge  in  the  hypothesis 
that  the  aasumptiona  upon  which  the  &a- 
•ignments  of  error  rest  were  snstained  by 
the  record,  and  were  besidea  to  aasume  that, 
«t  the  proper  time  and  In  the  proper  man- 
ner, it  had  been  aaserted  that  to  hold  article 
20  invalid  would  be  repugnant  to  the  Con- 
■titution  of  the  United  States,  the  case 
would  yet  not  be  within  the  purview  of  j 
709,  Revised  Statutes  (U.  8.  Comp.  Stat 
1901,  p.  676).  Under  this  section  the  power 
to  review  the  judgment  of  a  state  oourt  m- 
Ws  only  in  the  follovring  classes  of  cases; 
&  Where  la  drawn  In  queatioa  tha  validity 


of  a  treaty  or  statute  of,  or  an  anthorl^ 
exercised  under,  the  United  Statea,  and  the 
decistan  is  against  their  validity;  b.  Where 
is  drawn  In  question  the  validity  of  a 
statute  of,  or  an  authority  ezcrciaed  under, 
any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  Constitution,  treaties,  or 
laws  of  the  United  Statea,  and  the  decision 
Is  In  favor  of  their  validity;  o.  "Where  any 
title,  right,  privilege,  or  immunity  is 
claimed  under  the  Constitution,  or  any 
treaty  or  statute  of,  or  commission  held  or 
authority  exercised  under,  the  United 
Statea." 

It  is  plain  that  the  ease  Is  not  embraced 
within  sabdivision  a.  Nor  can  it  be  said  to 
be  embraced  within  Bubdivlaioa  b,  for  if  we 
consider  that  the  court  below,  instead  of 
construing  and  upholding  the  constitutional 
provision  in  question,  actually  held  it  to 
be  Invalid  becanae  repugnant  to  the  Conati- 
tution of  the  United  States,  mch  decision 
waa  againM,  and  not  in  favor  of,  tlie 
validity  of  the  article.  Nor  la  the  case  em- 
braced within  cuI>dlviaIon  c,  for  nowhere  la 
the  record  does  It  appear  tbat  the  plaintiff 
In  error,  specially  or  otherwise,  act  up  or 
claimed  in  the  courts  of  Colorado  any  titles 
right,  privilege,  or  Immunity  under  tha 
Constitntlon  of  the  United  Statea. 

Indeed,  under  the  drcumstancea  diacloaed, 
if  there  had  been  an  assertion  of  ft  right, 
title,  privilege,  or  immunity  under  the 
Constitution  of  the  United  States  it  would  A 
have  been  eo'frivolous  as  not  to  afford  a<> 
basis  of  Jurisdiction,  since  It  is  foreclosed 
that  a  mere  contest  over  a  atate  office,  de- 
pendent for  its  solution  exclusively  upon 
the  application  of  the  Constitution  of  a 
state  or  upon  a  mere  construction  of  a  pro- 
vision of  a  atate  law,  Involvea  no  possible 
Federal  question.  Taylor  v.  Beclcham,  178 
U.  8.  S4B,  44  L.  ed.  1187,  20  Sup,  Ct.  Rep. 
800,  1009.  Whilst,  when  a  atate  court  has 
considered  a  Federal  question,  that  fact 
may  serve  to  elucidate  whether  a  Federal 
Issue  properly  arises  for  consideration  by 
this  court,  that  doctrine  has  no  application 
to  a  case  where  the  controversy  presented 
Is  inherently  not  Federal,  and  incapable  of 
presenting  a  Federal  question  (or  dadaion. 

Writ  of  error  diamisaed. 

™«,  <^<'*  ^-  8.  M) 

TOUAS  OARKOZI,  Juana  Maria  Ooneal^ 
and  Domingo  Piazri,  Appta^ 

JDANA  DASTAS. 

Appeal-^am  district  c«nrt  for  Porto  Bet. 
L  An  appeal  lies  to  tlie  Supreme  Chart 
of  the  United  Statea  from  a  decree  of  tha 
district  eourt  for  tha  district  of  Port*  Rica 
In  a  «nlt  twoug ht  by  a  wife  to  obtain  llqat 
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dBtion  of  the  comTnunity,  In  whldi  the  mat- 
tar  in  dispate  exceeds  the  sum  of  (5,000. 
Sonoval  of  cause*— from  Porto  BJcaa  court 
— objection  by  pktty  candnt  lemoTtl. 

2.  The  party  who  bu  wrongfully  pro- 
«aKd  a  removal  from  the  local  Porto  Kican 
court  to  the  Federal  dirtrict  eonrt  oi  a  caaa 
within  the  original  juriadietion  conferred 
upon  the  latter  court  by  the  act  of  Uarch 
2,  1001  (31  Stat,  at  L.  963,  chap.  818),  3  3, 
cannot  be  heard,  aft«r  judgment  against 
him,  to  BSEert  that  the  Federal  court  hod 
BO  jnriBdiction,  beeauae  of  the  irr^pilarlty 
of  the  remoTal,  although,  by  the  a«t  of 
April  12.  1900  (31  Stat.  at.  h.  U,  chap. 
ISl),  %  S4,  It  Ii  provided  that  the  laws  of 
the  United  States  relating  to  the  removal 
of  cauaea  shall  govern  as  between  the  dis- 
trict court  of  the  United  States  for  Foito 
lUco  and  the  eoorta  of  Forto  Rioo. 
Husband  and  wlfe,-^«mfflnnity  pToperts"— 

rights  of  diTorced  wife; 

3.  A  rule  of  limited  forfeiture  In  lieu 
of  the  rigorous  rule  of  the  Spanish  law  that 
tbe  wife  aitainst  whom  a  divorce  for  adul- 
tery was  deeresd  forfeited  all  right  to  her 
■luve  in  the  community  property  was 
adopted  for  Porto  Rico  by  the  provisions  of 
avfl  Code  1889,  art  73,  1  3,  Civil  Code  1902, 
tii  5,  chap.  6,  §  174,  to  the  effect  that  the 

Eulty  spouse  shall  forfeit  all  ^fts  from  the 
Docent  party,  who  shall  retain  everything 
which  has  been  acquired  from  the  other. 
Hnsband  and  wife— coromnnltj  iiroperty— 
liEhta  of  divorced  wife. 

4.  The  rule  of  the  Spanish  taw  that  the 
wife  against  whom  a  judgment  of  divorce 
for  adultery  has  been  decreed  forfeits  all 
right  to  her  share  In  the  community  prop- 
erty does  not  obtain  in  Porto  Rico  because 
of  the  proviKinn  of  Civil  Code  IBSS,  art. 
1417,  Qvil  Ckide  1902,  S  1330,  that  the 
■pouM  who,  by  bad  faith,  has  been  the 
«nM  of  the  nullity  of  the  marriage,  ihall 
Bot  have  a  share  in  the  common  property, 
•ince  titis  proviaion  relates,  not  to  tbe  dis- 
solution of  a  marriage  by  a  decree  of  di- 
vorce, but  to  tbe  recognition  of  tne  nullity 
of  a  aeetnlng  marriage  for  causes  which 
have  operated  to  prevent  it  from  ever  hav- 
ing existed. 

Husband  and  wife— community  property- 
liquidation-— accounting  for  reckless  ex- 
pend! tnree. 

5.  The  power  of  the  husband  as  the 
head  and  master  and  administrator  of  the 
community  property,  under  Porto  Rico  Civil 
Coda  1BE9,  arts.  1412,  1413,  (3vil  Code  1902, 
{)  1327,  1328,  Is  such  that,  in  the  absence  of 
express  limitation,  he  cannot,  after  the  dia- 
•ohition  of  the  community,  be  required  to 
account  for  money  which  he  may  have  reck- 
lealy  and  extravagantly  expended  during 
the  existence  of  the  community. 
Husband  and  wife— commanlty  propotr— 

right  of  divorced  wife  to  liquidation. 

fl.  A  divoroad  wife  is  entitled  to  obtain 
tiie  liquidation  of  the  community  and  the 
payment  to  her  of  her  shaza,  under  Porto 
Bico  Civil  Code,  1MB,  t  178,  prorlding  that 
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a  divorce  carries  with  It  a  connleto  dissolu- 
tion of  all  the  matrlmoBlal  aeo,  and  tha 
division  of  all  property  and  afFeeta  between 
the  parties  to  tha  mamage. 
Judgment — community  property — liquids* 
ties — moxey  Judgment. 

7.  The  objection  that  the  district  eonrt 
of  tbe  United  States  for  the  district  of  Por- 
to Rico  should  not  have  given  a  money  de- 
cree in  a  suit  by  the  wife  to  obtain  tha 
liquidation  of  the  community  is  not  a  valid 
one,  where  tbe  rights  of  the  wife  arise  sim- 
ply from  an  Increased  value  of  property  or 
asaets  brought  by  the  husband  to  tlie  mar- 
riage, or  as  a  reaolt  of  tha  falling  Into  tha 
community  of  the  revenues  of  the  property 
of  the  husband. 

Husband  and  wife — community  property— 
liquidation — allowance  of  alimony  and  ex- 
penses of  divorce; 

8.  The  amount  of  alimony  pendente  Ms 
and  the  expenses  Incurred  by  tha  wife  in  s 
divorce  suit  In  a  Porto  Rico  court,  which 
were  sanctioned  by  that  court,  are  properly 
allowed  to  tha  divorced  wife  in  her  stdt  to 
obtain  a  liquidation  of  the  commuiJty  and 
a  decree  for  the  payment  of  her  share. 
Hnaband  and  wife — community  property- 
liquidation— allowance  of  counsel  fees. 

9.  Counsel  fees  cannot  be  allowed  by 
the  district  court  of  the  United  States  for 
the  district  of  Porto  Rico  to  a  wife  in  her 
suit  to  obtain  a  liquidation  of  the  commu- 
nity and  a  daeree  for  tha  payment  of  bar 


APPEAL  from  tbe  Dtstrict  Court  of  tha 
United  States  for  the  District  of  Porto 
Rico  to  rerlaw  a  decree  In  favor  of  the  wifa 
In  a  suit  by  hw  for  the  liquidation  of  tha 
community  and  tha  payment  to  her  of  her 
share.  Reversed  and  remanded  with  direc- 
tions to  disallow  an  award  of  counsel  feel 
and  a  credit  to  the  community  property  of 
the  amount  of  reckless  and  extravagant 
expendlturaa  by  tha  husband. 

Tbe  facts  are  stated  in  the  opinltm. 

Uassra.  Chailet  H.  Boermon  and  Frits  roa 
Briesen  for  appellant*. 

Hessrs.  Frederic  D.  HcEenmey,  Frand*  H. 
Dexter,  and  John  SpaliUng  Flannary  for  1^ 

b 

•Mr.  Justice  Whita  delivarad  tha  opinion* 
of  the  court: 

In  tha  dlstriot  court  of  Ponce,  In  October, 
1891,  through  a  repreBantatlT*  [next  friend), 
Juana  Daatas,  alleged  to  be  a  resident  of 
Porto  Rico  and  a  married  woman,  eom- 
manced  this  niit  agalnat  her  hnabanda 
Tomaa  QarroEl  y  Piatarl,  as  also  against 
Jooaa  Uorla  (kpualai  and  Doming*  PUsd  j 
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nitrl,  kU  ibtM  ol  whom  wera  alleged  to  ba 
ndd«nU  of  Porto  Kleo.  We  shoJl  here- 
»ft«r  Hpe&k  of  tha  pUintiS  as  the  vife  ftnd 
the  piindpal  defeiiduit,  Qarroil,  oa  tha  hus- 
Und. 

Ab  far  as  euential  to  ba  eoniidered,  the 
facte  alleged,  the  cauee  of  action  relied  on, 
and  the  proceedinga  had,  np  to  the  pleading 
bjr  the  defendauta,  are  aummarizad  aa  fol- 
lows: The  marriage  took  place  in  May, 
1886,  and  aa  no  antenuptial  contract  was 
made,  their  property  relations  were  goT- 
emed  by  tha  acnnmanity  ayetem  under  the 
Code  of  Porto  Rico.  They  lived  together 
until  Norember,  1898,  when  they  separated, 
and  the  wife,  under  the  direction  of  the  hns- 
band,  resided  In  a  bouse  provided  by  him. 
There  aha  lived  until  December,  1809,  when, 
owing  to  the  failure  of  the  husband  to  sup- 
port her,  she  removed  to  Ponea. 

?The  husband  in  1901  sued  for  a  divorce  on 
the  ground  of*  the  wife's  adultery  and  she, 
by  a  reconventional  demand  (cross  hlU), 
prayed  for  a  divorce  on  tha  aame  ground, 
and  because  of  cruel  treatment.  In  this 
suit  the  court  awarded  the  wife  tTS  a 
month  alimony  pendente  lite.  This  not 
having  bean  paid,  the  wife  isaued  execution 
uid  realized  from  a  aale  of  certain  furni- 
ture one  month's  alimony.  Tha  remainder 
of  the  alimony  up  to  the  commencement  of 
this  suit,  aggregating  (226  and  G98  peaoa, 
Porto  Rican  currency,  the  amount  of  legal 
expenses  incurred  by  the  wife  in  defending 
the  divorce  suit,  and  which  had  been  al- 
lowed by  the  court,  were  yet  unpaid.  These 
amounts  were  uncollected  because  of  the 
apparent  insolvency  of  the  husbsjid.  Tbit 
Insolvency  was,  however,  only  apparent,  be- 
cause there  was  a  targe  amount  of  real  and 
personal  property  belonging  separately  to 
the  husband,  or  to  the  community,  which 
the  husband  had,  with  the  object  of  defraud- 
ing tha  wife,  apparently  disposed  of  by 
simulated  transfers  to  tha  defendants 
Harla  Gomalez  and  Domingo  PlauL  The 
character  and  eitent  of  this  property  were 
detailed  as  well  aa  the  various  alleged 
simulated  contracts,  which  it  was  averred 
had  been  made  concerning  the  same.  The 
prayer  waa  that  the  contracts  In  question  be 
■at  aside  as  mere  fraudulent  simulations,  so 
as  to  enable  the  wife  to  exert  her  rights 
thersin  or  thereagainst.  The  court  admit- 
ted tha  petition  to  be  filed  and  autborlted 
the  suit  by  the  wife  In  the  name  of  her 
representative  or  next  friend.  Before  the 
day  for  pleading,  the  husband,  alleging  him- 
•alf  to  be  •  dtisen  and  subject  of  France, 
and  that  by  operation  of  law  the  wife  was 
of  the  same  nationality,  obtained  an  order 
for  ramoval  to  the  oonrt  below.  Bnbse- 
qtMutly    tha   two    oihv   iifendanta     alao 


prayed  and  ware  allowed  a  removah  On 
the  filing  of  tha  record  a  motion  to  remand 
was  made,  baaed  npon  the  fact  that  the  hus- 
band's petition  for  removal  contained  no 
averment  of  rea1denc&  The  court  refused 
to  remand  and  allowed  an  amendment  al- 
leging the  residence  of  the  husband  to  be 
in  France. 

Without  attempting  to  state  the  manyn 
pleadings  which*  followed,  the  nitimate  is-? 
sues  and  the  action  of  Uie  court  may  be 
thus  summarized:  Tha  petition  of  the  wife 
was  amended  and  reformed,  authority  being 
given  by  the  court  for  the  prosecution  of 
the  suit  on  her  behalf  by  her  representa- 
tive or  next  friend.  The  petition  in  its 
final  form  wan  less  prolix,  and  the  allegation 
waa  sdded  that  the  divorce  proceeding  be- 
tween the  husband  and  wife,  referred  to  in 
the  original  petition,  had  gone  to  the  su- 
preme court  of  Porto  Rico,  and  bad  by  that 
court  been  finally  decided,  decreeing  a 
divorce  In  favor  of  the  huaband.  The 
prayer  for  relief  was  amended  to  conform  to 
this  situation;  that  is.  It  was  prayed  not 
only  that  the  simulated  contracts  be  set 
aside,  but,  further,  that  the  community  be 
liquidated,  and  the  wife  he  awarded  her 
share.  The  defense,  as  finally  made  on  the 
part  of  the  husband,  as  well  as  the  other 
defendants,  was  an  averment  of  the  good 
faith  and  reality  of  all  the  contracts  alleged 
to  have  beri  sii^ulated.  Moreover,  the  hus- 
band denied  that  there  was  community 
property,  because  nothing  had  been  acquired 
during  marriage  which  fell  Into  the  com- 
munity, and  because  all  the  property  which 
he  posaeaaed,  even  assuming  that  the  as- 
sailed contracts  were  Emulated,  was  sep- 
arate property,  either  owned  at  the  date  of 
the  marriage  or  thereafter  acquired  as  a 
reinvestment  of  separate  funds.  It  waa, 
moreover,  specially  allied  that,  aa  the 
divorce  had  been  decreed  against  the  wife 
on  account  of  her  adultery,  she  had  for- 
feited all  her  interest  In  the  community  it 
any  community  property  existed.  Besides, 
the  right  of  the  wife  to  compel  the  liqui- 
dation of  the  community,  even  If  she  had 
not  forfeited  her  right  to  a  participation  in 
the  community  assets.  If  any,  was  specially 
challenged. 

The  court  appointed  an  examiner,  who 
took  and  reported  the  testimony.  Under  a 
stipulation  and  order  tha  cause  waa  ts- 
ferred  for  report  to  a  special  master  npon 
the  facts  and  law.  Before  the  master  re- 
ported the  wife  prayed  a  receiver  and  an 
injunction,  npon  averments  that  tha  two  de- 
fendants, to  whom  It  was  charged  the  prop-e 
erty  of  the  husband  had  been*seemingiy«' 
transferred  or  enenmberad  bj  almnlatad  oa»- 
traots,  ware  dealing  with  tha  aama  ao  aa 
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to  dtaslpatc  tbe  wbt«  Mid  fnutrftte  tb«  re- 
lief prated.  A  reedTer  yn*  appointed,  and 
the  defendants  were  enjoined  as  prayed. 
The  report  of  the  speelal  maatar,  as  to  both 
the  facts  and  lav,  substantially  sustained 
tbe  claims  of  the  wife.  Exceptions  taken 
to  the  report  were  overruled  and  the  report 
was  confirmed.  The  court  below  adopted 
tbe  facts  found  bj  the  master  and  reiterat- 
ed them  in  tbe  findings  In  the  nature  of  a 
■peeiaj  verdict,  made  for  tbe  purposes  of  the 
present  appeal.  By  those  findings  all  the 
charges  of  fraudulent  simulation  relisd  upon 
by  ths  wife  were  found  to  be  true,  and,  as 
a  legal  eooelusion,  all  the  property  and  as- 
■ets  to  which  the  simulated  contracts  re- 
Iat«d  were  held  to  belong  to  the  husband. 
Concerning  the  community  and  its  liquida- 
tion, it  was  found,  as  a  matter  of  fact,  that 
the  wife,  at  the  time  of  the  marriage,  had 
no  property,  and  subsequently  acqntred 
none,  whilst  the  husband,  at  tbe  time  of  the 
marriage,  was  the  owner  of  rarious  assets 
and  described  property,  which  was  found  to 
have  been  of  the  value,  at  the  time  of  the 


of  the  marriage,  including  all  reinvestments 
or  avails  of  his  separate  property  existing 
at  the  time  of  the  marriage,  and,  allowing 
for  community  debts,  was  found  by  the 
court  to  be  «TT,000,  thus  leaving  90,600  as 
the  acquit  or  gain  of  the  cmnmunity,  which 
was  subject  to  be  divided  equally  between 
ths  husband  and  wife.  In  addition,  ths 
court  found  that  during  the  marriaga  the 
buBl>and  had  spent,  out  of  tbe  revenues  of 
his  property,  which  revenues  fell  Into  the 
community,  the  sum  of  $47,000,  during 
various  trips  made  by  him  to  Europe,  and 
that  tlteae  expenditures  by  the  husband, 
from  revenue  which  belonged  to  tbe  i 
munity,  wore  unreasonable  to  the  extent  of 
•22,000:  From  tbe  facts  thus  found,  i 
matter  of  law,  it  was  concluded  that  the 
922,000  should  be  treated  as  aa  existing 
aeqtif.t  of  the  community,  subject  to  be  equal 
Ij  divided  between  the  parties.  Tbe  sum 
"therefore,  of  the  community  property  for 
•  distributiiM,  waa*&xed  at  $27,000,  the  wife's 
share,  therefore,  being  913,750.  Tbe  court 
In  its  final  decree  annulled  the  simulated 
contracts,  and  decreed  tbe  property  to  whioh 
such  contracts  related  to  belong  to  the  bns- 
band,  and,  fixing  tbe  sum  of  the  community 
as  above  stated,  a  money  daoree  was  entered 
in  favor  of  the  wife  for  her  share  thereof, — 
913,760.  The  decree  reserved  the  right  of 
the  court  to  make  such  further  orders  as 
might  be  necessary,  the  receiver  was  direct- 
ed to  make  full  report,  and  a  apodal  master 
was  appointad  with  power  to  sail  the  prop- 
OTty  In  the  enatody  of  tha  rwalw.  If  m 


sary,  to  pay  tha  decree  In  favor  of  the  vtfa. 
On  tbe  day  after  tbe  entry  of  the  final  de- 
cree, on  motion  of  ths  wifei,  the  court  passed 
a  furtb^  decree  in  her  favor,  directing  the 
payment  to  her,  first,  of  the  sum  of  S5S9, 
awarded  to  her  by  tbe  district  eoort  of 
Fonce  as  her  expenses  In  tha  divorce  liti- 
gation, and  the  sum  of  9133.60,  Interest 
thereon  to  tbe  date  of  the  decree;  second, 
the  sum  of  9S86,  due  for  alimony  awarded 
by  the  district  court  of  Ponee  to  tbe  date  of 
the  decree  of  divorce;  Mid,  third,  the  sum 
of  91,600,  on  account  of  solicitors'  fees  in 
tbe  pending  litigation,— a  total  of  $3,116.60. 
Tha  receiver  waa  directed  to  pay  these 
several  sums  out  of  any  money  in  bis 
bands,  and,  in  default  of  sufficient  funds, 
Bxecntion  to  enforce  against  the  husband 
waa  autlioriced. 

The  court.  In  its  findings,  has  stated  ths 
rulings  which  were  excepted  to  with  re- 
spect to  the  admission  or  rejection  of  evi- 
dence, accompanied  with  such  portions  of 
the  evidence  as  it  deemed  adequate  to 
enable  a  review  of  such  rulings. 

Before  coming  to  the  merits  we  must  dis- 
pose of  three  preliminary  questions.  First. 
The  suggestion  of  a  wast  of  jurisdiction  in 
this  court  is  without  merit.  Royal  Ins.  Oo. 
V.  Martin,  102  U.  S.  U9,  48  L.  ed.  380,  24 
Sup.  Ct.  Rep.  247.  Second.  Tbe  contention 
that  tbe  court  below  was  without  jurisdlo- 
tion,  and  that  the  cause,  therefore,  should 
not  be  passed  upon  on  the  merits,  bub 
should  be  remanded  to  the  court  below,  with 
directions  to  remand  to  tbe  local  court  from 
which  It  was  removed,  la  also  without 
merit.  That  tbe  caae  waa  within  theg 
original  Jurisdiction  of* tbe  United  States* 
district  court  of  Porto  Rico  clearly  results 
from  tbe  broad  grant  of  jurisdiction  con- 
ferred by  the  Sd  section  of  the  act  of  March 
8,  1001  (SI  Stat,  at  L.  «U,  chap.  812), 
reading  as  follows: 

"That  the  jurisdicUon  of  tbe  district  court 
of  the  United  States  for  Porto  Rico  in  dvfl 
caaes  shall.  In  addition  to  that  conferred  by 
the  act  of  April  twelfth,  nineteen  hundred 
[31  Stat,  at  L.  77,  chap.  191],  extend  to  and 
embrace  cootroversIeB  where  the  parties,  or 
either  of  tbem,  are  dtlseoa  of  the  United 
States,  or  dtisens  or  subjects  of  a  foreign 
state  or  states,  wherdn  the  matter  In  dis- 
pute exceeds,  exclusive  of  interest  or  costs, 
the  sum  or  value  of  one  thousand  dollars." 

The  assertion  of  the  want  of  Jurisdiction 
In  the  court  below  rests,  however,  not  upon 
a  denial  of  power  In  that  court  to  have 
entertained  tbe  controverey  if  the  sutt  had 
been  originally  brought  there,  but  upon  the 
eontention  that,  aa  a  defendant  other  than 
the  husband  waa  a  realdait  and  dtlsan  of 
Porto  Rieo,  the  caosa  waa  improperly  r^ 
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mor«d  from  Um  local  eomt.  And  ths 
proposition  goes  to  the  extant  of  inaisting 
that  such  want  of  jurisdiction  may  be  as- 
•erted  fay  the  persm  who  procured  the  re- 
moTftl,  who  resisted  the  effort  to  remand, 
■nd  when  the  want  of  Jurisdiction  is  only 
suggested  after  trial  and  final  decree.  The 
premise  npon  which  these  contentions  are 
based  Is  a  portion  of  the  text  of  the  34th 
section  of  what  is  known  as  the  Foraker 
act  (act  of  April  12,  1900,  31  Stat,  at  h.  U, 
chap.  IBl)  which  proTides  that — 

"^he  laws  of  the  United  States  relating 
to  appeals,  writs  of  error  and  certiorari,  re- 
moval of  cauaes,  and  other  matters  and  pro- 
ceedings as  between  the  courts  of  the  Unit- 
ed States  and  the  courts  of  the  sever>l 
states,  shall  govern  in  such  matters  and  pro- 
ceedings as  kwtween  the  district  court  of 
the  United  States  [for  Porto  Rico]  and  the 
courts  of  Porto  Kiro." 

Without  so  deciding,  ws  concede,  for  the 
sake  of  the  argument,  that  where  the  pow- 
er to  remove  from  a  state  court  to  a  court 
of  the  United  States  is  restricted  by  statute 
g  to  a  certain  class  of  cases,  a  removal  operat- 
■  ed  contrary  to  the  statute'doas  not  devest 
the  state  court  of  jurisdiction,  and,  there- 
fore, does  not  confer  jurisdiction  on  the 
court  to  which  the  cause  has  been  wr<»ig- 
fully  removed,  even  although  the  cause  may 
have  been  one  of  which  such  court  might 
have  taken  jurisdiction  originally.  So,  al- 
so, we  concede  for  argument  sake  that  in 
■uch  a  case  the  party  wrongfully  procuring 
the  removal  may  escape  the  effect  of  a 
judgment  rendered  against  him  in  the  forum 
to  which  he  voluntarily  resorted,  by  sug- 
gesting after  judgment  the  want  of  power 
to  remove.  But  these  concessions  are  not 
decislTe  of  the  case  at  bar,  because  of  the 
e;ctent  of  the  jurisdiction  conferred  upon 
the  United  States  court  in  Porto  Rico  by 
the  act  of  1901;  that  Is  to  say,  in  conse- 
quence of  the  enlarged  character  of  the  ju- 
riadictim  conferred  by  that  act,  and  the  ob- 
vious departure  which  it  manifests  from  the 
principles  controlling  the  jurisdiction  of  a 
United  States  court  as  contradistinguished 
from  a  state  court,  we  do  not  think  the  rule 
which  demarks  the  line  between  the  courts 
of  the  United  States  and  state  courts  with- 
in the  removal  act  should  be  held  applica- 
ble to  Porto  Rico  to  tbs  extent  which  might 
have  obtained  had  the  act  of  IQOI  not  been 
•nacted.  We  conclude,  therefore,  that  where 
ft  case  is  removed  from  the  local  Porto  Rl- 
can  court  to  the  United  States  court,  over 
which  ease  the  latter  court  would  have  iiad 
Jurisdiction  as  to  all  tbs  parties  Impleaded 
If  ths  caSB  had  been  there  originally  brought, 
even  though  the  removal  waa  Irregular,  the 
partj  who  caused  the  removal  cannot  be 


beard,  aft«r  judgment  against  him,  to  aa- 
sert  tiiat  the  United  States  court  was  want- 
ing in  jurisdiction  solely  on  the  ground  that 
the  cose  was  erroneously  removed. 

3.  The  objections  to  rulings  made  by  the 
court  in  admitting  and  rejecting  evidenca 
are  numerous.  We  shall  not  undertake  to 
review  them  In  detail  or  state  at  length  our 
conclualons  concerning  them,  contenting  our- 
selves with  saying  that,  after  examining 
them  all,  we  think  they  are  without  founda- 
tion, Mther  beeauss  fundamentally  unsound' 
or  because  the  objections  concerned  not  the  J^ 
odmiisibility  but  the  mere  weight  of'the* 
evidence  oflered  or  rejected,  or  because  the 
record  is  not  In  such  a  condition  as  to  en- 
able us  to  overcome  the  strong  impressiOD 
we  form  that  no  prejudicial  error  resulted 
from  the  rullngi  complained  of. 

The  conclusive  effei^  of  the  facts  found 
below  narrows  the  issues.  Thus  the  finding 
that  the  contracts  were  fraudulent  simula- 
tions sustains  the  legal  conclusion  that  the 
property  to  which  the  contracts  related  be- 
longed to  the  husband,  and  therefore  that 
subject  is  put  out  of  view.  Again,  aa  ths 
facts  found  concerning  the  sum  of  the  prop- 
erty owned  by  the  husband  at  the  date  of 
the  marriage  and  the  amount  owned  by 
him  at  the  date  of  the  dissolution  of  tha 
community  by  the  divorce  sustain  the  con- 
clusion that  the  difference  between  the  twv 
was  an  acquit  or  gain  of  the  community, 
to  be  divided  equally,  that  question  need 
not  be  further  considered.  In  order,  there- 
fore, to  dispose  of  the  entire  controversy,  it 
will  be  necessary  to  decide  only  four  ques- 
tions: First,  whether  the  wife,  as  a  conse- 
quence of  the  judgment  of  divorce  rendered 
against  her,  had  forfeited  her  interest  in 
the  community,  if  there  was  any  such  in- 
terest. Second,  whether  error  of  law  waa 
committed  In  crediting  the  community  with 
$22,000,  the  amount  expended  by  the  hua- 
band  for  traveling  and  medical  expenses 
during  the  years  1SS9  and  IS90,  and  during 
the  years  IS^IS  to  1898,  both  inclusive,  upon 
the  ground  that  such  expenditures  were  un- 
reasonable and  extravagant,  and  therefore 
created  an  obligation  on  his  part  to  return 
the  amount  to  the  community  as  an  oofuCt 
or  gain  thereof.  Third,  if  there  waa 
due  the  wife  any  amount  on  account  of 
her  interest  in  the  community,  and  such  in- 
terest had  not  been  forfeited,  waa  she  en- 
titled, as  a  divorced  wife,  to  provoke  a  liqui- 
dation of  the  community,  and  to  a  degree  ia 
her  favor  for  the  amount,  if  any,  of  her  in- 
terest In  such  communltyt  Fourth,  did  tha 
court  below  err  as  a  matter  of  law,  in  ad- 
ditlon  to  giving  the  wife  a  decree  for  her 
interest  in  the  community.  In  allowing  her 
the  sum  of  ths  alimoney  pen<f«nt«  I*(e  d» 
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jj  weed  in  bar  fftTor  ij  the  loeftl  court  up  t« 

•  tbe  date  of  the  divore^  tbe  mm  of  ber>ei- 
pensea  In  the  divorce  nilt  which  had  been 
■pproTed  bj  the  local  court,  and  an  addi- 
tional >um  of  11,600  for  the  eerricea  of  the 
etFoneel  of  the  wife  In  the  cauM. 

1.  It  may  be  conceded  that,  by  the  law  oi 
Spain,  prior  to  the  adoption  of  the  Spanish 
diil  Code,  the  wife  igainHt  whom  a  judg- 
ment of  divorce  for  adultery  was  decreed 
ferfrited  all  right  to  her  ahare  In  the  com- 
munity ezisting  between  heraelf  and  hus- 
band. But  that  ri^rona  mle  waa  not  In- 
«Otp<^ated  into  the  Spaniih  Ctvil  Code, 
which  was  in  force  In  the  illand  of  Porto 
BIoo  when  the  territory  wa*  acqaired. 
Bpanieh  Code  of  1889,  War  Department 
translation,  title  4,  g  9,  articles  87  et  seq. 
Soeh  forf^ture,  moreover,  did  not  obtain 
In  the  Porto  Rican  C^vil  Code,  adt^ted  after 
the  acquiaition  of  the  Island  by  the  United 
States,  and  which  was  In  force  in  that  is- 
lutd  when  the  decree  of  divorce  which  was 
here  Involved  was  rendered.  Porto  Rleo, 
avU  Code  1902,  title  fi,  chap.  6,  SS  178,  174. 
To  the  contrary,  the  Code  of  1886  provided 
that,  in  ease  of  a  divorce  for  adultery,  the 
guilty  ipooee  should  forfeit  or  loae,  not  hie 
or  her  Intereit  In  the  aommunlty,  but  "all 
that  may  have  been  given  or  promised  him 
or  her  by  the  innocent  one,  or  by  any  other 
person.  In  eondderatlon  tor  the  latter." 
Code  of  I8Se,  art  7S,  1  S.  And  a  eimllar 
provision  waa  incorporated  In  the  Coda  of 
IKS,  aa  followa: 

*^1ie  party  agalnit  whom  the  judgment 
la  rendered  (of  divorce)  ahaD  forfeit  to  the 
party  obtaining  the  divorce  all  gift*  which 
the  other  party  may  have  conferred  up<m 
such  party  during  the  marriage,  or  when  the 
•ame  was  contracted,  and  the  Innocent  par- 
ij  ahall  retain  everything  which  has  been 
acqaired  from  the  other."    Bte.  174. 

Both  these  provlalona  were  plainly  Intend- 
ed to  depart  from  the  rule  of  forfeiture  pre- 
vailing In  the  more  ancient  Spanish  law  and 
to  Incorporate  the  rule  of  limited  forfeiture, 
aa  eriating  In  the  Louisiana  (article  15S) 
and  Napoleon  (article  299)  Chides;  a  alniilar 
provision  to  which  has  been  enacted  In  the 
V  eodea  of  some  other  cotintries,  which  have 

•  modeled  their 'oodes  on  the  Code  Napoleon. 
1  De  Saint-Joseph,  Concordance,  pp.  S4  et 
aeq.  This  conclusion  is  reinforced  by  the 
eonsideratton  that,  at  the  time  of  the  adop- 
tion of  the  Spanish  and  Porto  Rican  Codea, 
the  provMon  of  the  Napoleon  Code  on  that 
subject  had  been  conclusively  determined 
not  to  operate  a  forfeiture  of  the  communi- 
ty property.  Bee  authorities  collected  In 
note  to  article  299  in  the  Tniier-Herman 
edition  of  the  Code  Napoleon,  Paris,  ISBfl. 

Tbe  aiynmaut  advanced  in  the  brief  of 


one  of  the  counsel,  that,  despite  the  dianga 
In  the  Code  to  which  we  have  referred,  th« 
old  rule  of  forfeiture  ahould  be  held  to  ob- 
tain, beeanae  of  the  provlaion  of  article  1417 
of  the  Code  of  1889  and  9  1330  of  the  Code 
of  1902,  aaylng:  "The  apouae  who,  by  bad 
faith,  has  been  the  cause  of  the  nullity  (of 
the  marriage),  ahall  not  have  a  ahare  In 
the  oommon  property,"  reats  upon  a  mere 
misoonception.  The  provision  relied  on  in 
both  the  Codea  relates  not  to  the  diasolu- 
tion  of  a  marriage  by  a  decree  of  divorce 
or  for  any  other  cause,  but  to  the  recogni- 
tion of  the  nullity  of  a  seeming  marriage 
for  causes  which  have  operated  to  prevent 
the  marriage  from  having  ever  existed.  In 
other  words,  the  distinction  between  the  ar- 
ticle relied  upon  and  the  other  articles  to 
which  we  have  previously  referred  ia  that 
which  obtains  between  a  deerea  of  a  court 
diaaolving  a  marriage  which  has  existed  and 
a  decree  eatablishing  that  there  never  had 
been  a  marriage  to  dissolve.  The  pertinency 
of  this  distinction  again  becomes  manifest 
when  it  Is  observed  that  a  similar  distinc- 
tion and  eonaeqnence  exiata  in  the  Code  Na- 

2.  Owing  to  an  apparent  ambiguity  In  the 
Unding  of  fact  concerning  the  liability  of  the 
husband  to  the  community  for  (22,000  it 
becomea  necessary,  before  reviewing  the  le- 
gal conclusion  of  the  court  below  on  that 
subject,  to  fix  the  exact  meaning  of  the 
facts  found  upon  which  that  legal  conclu- 
sion was  baaed.  As  a  preliminary  to  so  do- 
ing we  reproduce  in  the  marglnt  the  flndiog 
of  fact  on  the  subject,  as  well  aa  the  legal 
cooclualoB  drawn  by  the  court  therefrom.  >; 
■Whilst  there  are  expressions  in  the  find-* 
Ing  referrad  to  which,  iaolatedly  considered, 
might  lead  to  tha  inference  that  It  waa  the 
Intention  of  the  oonrt  to  find  that  the  hua- 
band  had  not  axpended  the  money,  but  had 
concealed  It  or  yet  had  it  In  his  posaession. 
we  think  the  oontext  of  the  finding  and  the 
result  of  the  other  findings  establish  that 
the  court  Intended  to  and  did  find  that  th* 

tThat  said  defendant  Garrozi  tnarte  sev- 
eral tripa  to  Ehirope  during  the  enntinuance 
of  his  marital  partnership,  and  spent  larRe 
sums  of  money  by  reason  tliereof.  which 
were,  aa  near  as  can  be  determined  from  his 
testimony,  the  following  amounts: 

In  1B80 (10.000.00 

In   IBM    7.000.™) 

I"  ISM 6.0O0.00 

In  1890-98 25.000.00 

Total   $47,000.00 

Said  defendant  cli^ms  In  his  testimony 
that  these  trips  to  Europe  and  the  expendi- 
ture of  these  large  auma  of  money  waa 
rendered  neceasary  by  reaaon  of  his  serious 
and  continued  illness.  But  said  testimony 
is  not  subetantiatwd  by  that  of  aay  other 
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mon«j  vaa  expended,  and  that  the  l^al 
condnslon  aa  to  the  liability  of  the  hua- 
baud  to  the  community  wsa  arrived  at  be- 
eanee  It  waa  deemed  that  the  expenditure 
of  the  monej  by  the  husband  yraa  unreasoii' 
able  and  extravagant.  We  Bay  this  results 
from  the  context,  because,  taking  the  whole 
finding,  it  seemB  to  us  clear  that  the  pur- 
pose ol  the  court  was  as  stated.  We  say 
also  it  results  from  the  other  findings,  be- 
cause the  facts  found  as  to  the  sum  of  the 
1.  property  owned  bj  the  husband  at  the  time 
•  of  the  marria^'and  the  sum  possessed  by 
bim  at  the  time  of  the  divorce  exclude,  by 
necessary  implication,  the  possession  by  the 
husband  of  the  $22,000. 

It  is  provided  in  both  the  Code  of  ISSQ 
(article  1412}  and  the  Code  of  1902  (9  1327] 
the  huBband  "is  the  administrator  of  the 
conjugsJ  partnsTBbip,"  By  the  first  of  these 
Codes  (article  I4I3)  this  power  of  the  hus- 
band was  so  complete  as  to  endow  him  with 
authority  to  sell  and  encumber,  not  wly 
aJl  the  movable,  but  also  the  immovable, 
property  of  the  community.  In  the  second 
Code,  however  (S  1328),  the  power  of  the 
husband  to  sell  or  encumber  the  immovable 
property  is  not  given,  except  a  contract  to 
that  effect  ismsde  with  the  consent  of  the 
wife.  And  by  both  Codes  all  contracts  of 
the  husband  in  violation  of  definite  provisions 
of  the  Code  or  in  fraud  oftheHgbta  of  the 
wife  are  made  null  and  void  against  the 
wife  or  her  heirs.  Code  of  1S89,  art  1413; 
Code  of  1M2,  %  1328.  The  provisions  in  both 
Codes  makinft  the  husband  the  Bdministra- 
toi  of  the  community  are  here  again  like 
unto  those  obtaining  In  other  countries 
where  the  community  system  prevails. 
Code  Napoleon,  art.  1421;  Louisiana  Code, 
art,  2404.  The  question,  therefore,  Is  this: 
li  the  power  of  4he  husband,  as  tbe  head 
and  master  and  administrator  of  the  eom- 
mtmity,  in  its  nature  so  restricted  that,  la 
the  absence  of  express  limitation,  he  can, 
after  the  dissolution  of  the  community,  be 
called  to  account  and  compelled  to  return 
to  the  community  money  which  he  has  me- 
tnslly  expended  during  the  existence  of  the 
eoinmnnity,  because,  in  the  Judgment  of  a 
court,  such  expenses  may  be  deemed  to  have 
bsen  not  suitable  to  his  situation  in  life,  ex- 
travagant, or  even  reckless!    Toanswerthis 

credible  witness,  while,  If  true.  It  could 
have  been  easily  proven  by  the  testimony  of 
■ome  of  tbe  physicians  who  attended  him, 
and  who  must  have  had  full  knowledge  of 
Ills  condition  during  these  times.  But  even 
granting  that  the  journeys  were  necessary 
ta  defendant's  health,  the  court  is  forced 
to  the  conclusion,  either  that  said  defend- 
ant has  <aaggeratad  the  amounts  expended 
or  tlat  audi  extravagant  axpendltorea  wen 
not    either    neesesary   or   reasonable,    and 


question  in  the  affirmative  would  be  to  de- 
stroy the  whole  fabric  of  the  community 
system  as  prevailing,  not  only  under  the 
Spanish  and  Porto  Rican  Code,  but  as  ob- 
taining in  those  countries  of  the  continent 
of  Europe  and  here  where  that  system  pre- 
vails. We  need  not  consider  whether  the 
community  waa  derived  from  the  Roman 
law,  from  an  express  provision  of  the  earlyg 
Saxon  law,  or  from  (the  ancient  customary* 
law  of  the  continent.  For,  however  derived, 
the  very  foundation  of  the  community  and 
its  efficacious  existence  depends  on  the  pow- 
er of  the  husband,  during  the  mnrriage, 
over  tbe  community,  and  his  right,  in  the 
absence  of  fraud  or  express  legislative  re- 
striction, to  deal  with  the  community  and 
its  assets  as  the  owner  thereof.  The  pur- 
pose of  tbe  community,  as  expounded  from 
the  earliest  times,  whilst  securing  to  the 
wife,  on  the  dissolution  of  the  marriage,  an 
equal  pMtloD  of  the  net  results  of  tbe  com- 
mon industry,  common  economy,  and  com- 
mon sacrifice,  was  yet,  as  a  matter  of  ne- 
cessity, during  the  existence  of  the  commu- 
nity, not  to  render  tbe  community  inept 
and  vslueless  to  both  parties  by  weakening 
the  marital  power  of  the  husband  as  to  his 
expenditures  and  contracts,  so  as  to  cause 
him  to  be  a  mere  limited  and  consequently 
inefficient  agent.  See  a  very  full  citation 
of  authority  in  Journal  du  Palais  Reper- 
toire, verbo,  "Communaute,"  pp.  739,  741  et 

In  determining  the  authority  of  the  hus< 
band  as  to  the  common  property  two  con- 
siderations are  essential;  The  character  of 
the  right  of  the  wife  to  the  common  prop- 
erty during  the  existence  of  the  marriage, 
and  the  scope  of  the  power  of  the  husband 
during  the  same  period.  In  speaking  on 
the  nature  of  the  right  of  the  wife,  Trt^ 
long   says  I 

"Tbe  rights  of  the  wife  are  dormant  dur- 
ing the  marriage,  because  the  husband  Is 
charged  to  watch  over  and  conduct  the  af- 
fairs of  the  conjugal  aodety.  But  thia 
right,  which  is  inert  as  long  as  the  husband 
is  at  the  head  of  the  affairs  of  the  communi- 
ty, becomes  active  when  the  marital  author- 
ity ceases  to  exisL  The  wife  Is  like  a  si- 
lent partner,  whose  rights  arise  and  reveal 
themselves   when    the   partnership   ceases." 

hence  not  a  proper  charge  against  the  prop- 
erty of  the  marital  partnership. 

It  seems  that  twenty- five  thousand  dol- 
lars (£26,000.00)  would  have  been  a  liberal 
expenditure  under  the  circumstances  for  a 
man  in  defendant  Garrozi's  condition  of 
life. 

The  court  therefore  concludes  that  twen- 
ty-two thousand  dollars  (922,000.00)  of  tha 
amount  should  be  charged  against  the  sep- 
arat«  property  of  defendant  QsitoeL 
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t  Troploog,  Oontrat  de  U«rlage,  p.  ISS,  No. 
<6S. 

Under  tli8  law  of  Fnmca  prior  to  the  N^ 
poleon  Code  the  extent  of  the  power  of  the 
hnibuid  am  to  the  community  property  was 
•o  great  thftt  it  wu  considered  in  theory 
that  the  righU  of  the  wife  in  or  to  the  eom- 
^  miinity  were  not  merely  dormant  during 
V  the  marriage,  but  had  no  ex!itenc«  what- 
ever.* In  other  words,  the  doctrine  wa*  up- 
held that  the  wife,  during  the  existence  of 
the  community,  had  but  a  mere  hope  or  ex- 
pectancy, and  hence  no  interest  whatever 
in  the  property  or  good*  of  the  commimity 
until  the  community  was  dieaalved.  Du- 
moulin,  Sur  Part.  25,  Cont.  de  Paris.  And 
from  this  arose  the  expreSEiitH]  that  the  com- 
munity was  a  partnership  which  only  com- 
menced on  its  termination.  As  the  result, 
liowerer,  of  the  right  conferred  upon  the 
wife  by  some  of  the  customs  of  France  be- 
fore the  Code  Napoleon,  and  also  expreES- 
ly  given  by  that  Code  (Code  Napoleon, 
1443  et  seq.1,  to  procure  a  decree  dlssoMng 
the  community  when  the  affairs  of  the  hus- 
band were  In  auch  disorder  ae  to  entail  risk 
upon  the  wife,  it  is  the  generally  accepted 
doctrine  under  the  Napoleon  Code  that  the 
wife's  Interest  in  the  community  prior  to 
the  diaealutlon  is  subsisting,  though  dor- 
mant But  this  implies  no  limit  on  the 
power  of  the  husband  whilst  the  communi- 
ty exists.  In  other  words,  although  the 
right  to  a  separation  of  property  arises 
fh>ra  the  reckless  conduct  of  the  husband, 
thus  affording  a  means  of  guarding  against 
the  consequences  of  such  conduct  in  the 
future,  the  right  to  ask  a  separation  does 
not  ^re  rise  to  the  inference  that  the  hus- 
band, after  the  dissolution  of  the  communi- 
ty, may  be  held  to  account  for  money  ex- 
pended by  him  during  the  community  be- 
cause of  reckless  or  extravagant  conduct. 
Speaking  on  this  subject,  Rodiere  and  Pont 
[Trait?  du  Contrat  de  Hariage)  say  (p.  608, 
No.  6GT): 

"The  husband  can  then  sell  [the  Immov- 
able property  of  the  community]  by  oner- 
ous title;  he  has  In  this  respect  an  absolute 
power,  and  if,  in  disregard  of  the  eonfldence 
which  the  law  reposes  in  him,  the  husband, 
in  disposing  of  the  property.  Is  Impelled  by 
the  wish  to  Indulge  extravagant  tastes  or  to 
provide  for  reckless  dissipation,  and  not  by 
the  purpose  of  protecting  the  rights  of  the 
wife,  the  latter,  even  under  these  elrcnm- 
■taneea,  has  no  reeoursa  but  to  obti^n  a  Jn- 
ildal  termination  of  the  community." 
Befarrlng  to  the  power  of  the  husband 
Jj  over  tha  eommuidty,  Troplong  aays: 
*  *  Tbia  power  of  the  husband,  wblch  ef- 
fhees  the  personality  of  the  wife,  and  wbieh 
'  d  by  th«  nam*  of  lord  and  maa- 


ter  of  the  oommunity,  given  to  the  husband, 
— this  power,  which  seems  like  unto  an  abso< 
lute  sovereignty, — exists  sa  well  In  the  re* 
latlons  of  the  spouses  between  themselves 
as  In  their  dealings  between  third  parties. 
In  effect,  the  husband  ean  dissipate  the 
goods  of  the  community;  he  can  lose,  de- 
stroy, break,  and  dilapidate.  JfoHtut  po< 
teat  pM-dere,  duftpore,  aivti;  this  is  an  ele- 
mentary axiom  of  the  Palace  (of  Justice). 
The  wife  has  no  right  to  call  the  husband 
to  aoconnt,  no  damage  to  obtain  for  his 
acts.  Hence  it  Is  true,  indeed,  that  the  hus- 
band is  more  than  an  administrator:  be  is 
an  administrator  com  libera."  Ibid.  p.  138, 
No.  loa. 

See,  to  the  same  effect,  the  copious  col- 
lection of  authority  found  under  article 
I42I  of  the  Code  Napoleon,  in  the  Fuzier- 
Herman  edition  of  that  Code,  supra. 

That  there  Is  a  substantial  similarity  be- 
tween the  law  of  the  community  under  the 
Napoleon  Coda  and  the  law  on  the  sama 
subject  of  Spain,  prior  to  the  CSvil  Code, 
and  aa  now  existing  under  that  and  the 
Code  of  Porto  Rico,  was  conceded  in  the  ar- 
gument of  the  appellee.  Indeed,  that  ar- 
gument refers  to  and  rests  on  some  of  the 
provisions  of  the  Napoleon  Coda.  Besides, 
when  It  is  considered  that  the  ancient  Span> 
Ish  law,  and  that  law  as  formulated  in  the 
Code  of  ISSO  or  in  the  Porto  Rican  Code  of 
1903,  confers  no  authority  upon  the  wife  to 
obtain  a  judicial  dissolution  of  the  commu- 
nity merely  because  of  the  disorder  of  the 
husband'a  affairs,  it  follows  that  the  power 
of  the  husband  under  the  Spanish  system  is 
in  principle  more  extensive  than  It  is  un- 
der the  Code  Napoleon  and  the  law  of  the 
countries  which  have  followed  that  Code. 
The  practical  Identity  of  the  husband's  gen- 
eral authority,  aa  head  and  master  of  the 
community,  under  the  law  of  Louisiana,  tha 
Code  Napoleon,  and  the  Spanish  law,  waa 
clearly  expounded  by  the  supreme  court  of 
Louisiana,  In  Guico  v.  Lawrence,  2  La.  Ann. 
Z£8,  as  follow*: 

"The  laws  of  T^ouiaiana  have  never  rec-d 
ognlted  a  title  In  the'wife  during  marriage* 
to  one  half  of  the  a-oguttg  and  gains.  The 
rule  of  the  Spanish  law  on  that  subject 
is  MA  down  by  Febrero  with  his  usual  pre- 
cision. The  ownership  of  the  wife,  says 
that  author.  Is  revocable  and  fictitious  dur- 
ing marriage.  As  long  as  the  husband  lives 
and  the  marriage  is  not  dissolved,  the  wife 
must  not  say  that  she  has  gananolalei,  nor 
Is  she  to  prevent  the  husband  from  using 
them,  under  the  pretext  that  the  taw  pves 
her  one  half.  But,  (oluto  matrimonio,  she 
became  Irrevocably  the  owner  of  one  undi- 
vided half.  In  the  manner  provided  by  law 
for  ordinary  joint  ownership.    The  husband 
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k,  daring  manidgB,  rani  y  verdadero  diteHa 
do  todoi,  y  tt«ne  en  €l  efeoto  dt  tu  dominio 
#rei>ocabI«.  Eebrero,  Adie.  tomo  1  7  4,  pt. 
Sd,  bk.  lat,  chap.  4,  1  I,  noa.  2S  and  30; 
Potbler,  CommunauU,  p.  8S  ukd  follQiruig; 
12  Toullier,  chap.  2,  nos.  22  to  31;  14  Du- 
nnton,  Dr<^t  FrancaiB,  p.  2B1  and  foUow- 
iag;    10  Dalloi,  Jurisp.  p.  198  and  follow- 

"The  proTiHiona  of  our  Code  on  the  eame 
nibject  ore  the  embodiment  ot  those  of  the 
Spanish  law,  without  any  change.  The 
husband  ia  head  and  master  of  the  com 
nity,  and  has  power  to  alienate  the  immova- 
blea  which  compoae  It  by  an  encumbered 
title,  without  the  conaent  or  pemuBsion  of 
hia  wife.    Civil  Code,  art.  2373." 

True  it  is  that  in  the  Porto  Rican  Code 
of  1IK>2  there  waa  inserted  a  provision,  pre- 
viously commented  on  (|  1328],  limiting  the 
power  of  the  husbsjid  to  diapoae  of  the 
Immovable  property  of  the  community  with- 
out the  consent  of  the  wife.  But  this  ex- 
press tjmitatian  as  to  one  particular  class 
of  prt^erty,  by  inTsrse  reasoning,  ia  a  re- 
afSrmanee  of  the  power  of  the  husband  as 
head  and  master  of  the  community  in  all 
other  respects.  The  contention  that  be- 
cause both  by  the  Code  of  1S8B  and  of  1902 
acts  done  by  the  husband  aa  head  and  i 
ter  of  the  community  in  fraud  of  the  wife 
thall  be  void,  therefore  the  expenaes  of  the 
husband  made  during  the  community  are 
•abject  to  be  reviewed  on  the  dissolution 
of  the  community  because  of  their  unrea- 
sonable character,  la  without  merit.  The 
jg  fraud  referred  to  of  neeesaity  relates  to  acta 
■  done  by  the*husband  beyond  hia  lawful  au- 
thority, or  which,  if  within  his  authority, 
have  lieen  done  for  the  purpose  of  eorich- 
fng  himself  or  his  separate  eatate  or  aome 
third  person,  and  which,  therefore,  whilst 
seemingly  acts  of  community  administra- 
tion, are  really  not  of  that  character. 

S.  The  contention  that  the  wife,  even  aft- 
tar  the  dissolution  of  the  marriage,  waa 
without  power  to  obtain  the  liquidation  of 
the  community  and  a  payment  to  her  of 
ber  ahare  thereof,  ia  based  upon  what  Is 
•saerted  to  be  the  correct  Interpretation  of 
articles  73,  1733,  1434,  and  143S  of  the  Code 
of  1889.  By  these  articlea,  it  ia  insisted, 
where  the  dlasolutlon  of  the  marriage  baa 
been  decreed  because  of  the  fault  of  one  of 
the  parties,  the  separation  of  property  does 
not  follow  as  a  It^al  right  in  favor  of  the 
party  for  whose  wrong  conduct  the  divorce 
has  been  decreed,  and  may  only  be  allowed 
by  a  court  at  the  request  or  option  of  the 
one  In  whose  favor  tlw  decree  waa  rendered. 
And  It  Is,  moreover,  Insisted  that  If  the 
divorce  has  been  rendered  In  favor  of  a 
1  and  against  a  wife  for  her  fault. 


'  and  a  separation  of  property  has  been  there- 
after decreed  at  the  initance  of  the  hn^ 
band,  the  power  of  the  husband  to  admin- 
ister  the  wif^a  ahare  of  the  oommunity  re- 
mains whilst  her  Intereat  in  future  acquita 
or  gains  disappears.  But  this  reduces  It- 
self to  the  contention  that  lu  the  case  stat- 
ed the  community  is  dissolved,  yet  contin- 
ued. But  whilst  this  reduction  may  point 
to  the  want  of  coherency  in  the  proposition, 
it  is  no  reaaon  why  the  Code  should  not  be 
enforced.  If  ao  it  is  plainly  written.  We  do 
not  stop  to  analyze  the  texts  of  the  Code  of 
18SS,  relied  on,  for  we  think  they  are  not 
controlling,  even  if  they  have  the  peculiar 
meaning  contended  for.  We  so  conclude  be- 
cause of  a.  change  made  by  the  Code  of  IQ02, 
Aa  we  have  already  aaid,  we  are  of  the 
opinion  that  that  Code  waa  In  effect  at  the 
date  of  the  rendering  of  the  divorce  decree. 
Mow,  that  Code  not  only  eliminated  the  pro- 
visions ot  article  73  of  the  Code  of  1889,  re- 
lied on,  but  substituted  a  wholly  different 
provision,  directly  repugnant  to  the  con- 
tention we  are  considering.  The  proirision  j 
referred  to  U  9  173  of  the  Code*of  I902,- 
saying:  "A  divorce  carries  with  it  a  com- 
plete dissolution  of  all  matrimonial  tie* 
and  the  division  of  all  property  and  effects 
between  the  parties  to  the  marriage."  The 
argument  made  in  the  brief  of  toe  of  the 
counsel  that,  even  although  the  wife  waa  en- 
titled to  a  liquidation  of  the  commnnity 
axtA  to  a  decree  for  her  share,  the  court  be- 
low erred  in  ^ving  a  money  judgment  in 
her  favor,  because  in  any  event  ft  could 
only  have  lawfully  awarded  an  aliquot  share 
of  the  commnnity  property  subject  to  be 
subsequently  real^ed  by  a  partition  In  kind 
or  by  licitation  (sale),  is  unsound.  As  to 
the  merit  of  the  contention,  if  any,  as  a 
genera]  proposition,  we  are  not  called  upon 
in  this  caae  to  express  an  opinion.  We  aay 
thia  because,  aa  a  necessary  result  of  the 
findings  below,  all  the  property  either  be- 
longed to  the  husband  at  the  date  of  the 
marriage  or  was  afterwards  acquired  by  him 
as  a  reinvestment  of  funds  derived  from 
such  property  owned  by  him  at  the  mar- 
riage. It  follows,  therefore,  that  the  rights 
of  the  wife  arose  simply  either  from  an  in- 
creased value  of  property  or  assets  brought 
by  the  husband  into  marriage,  or  aa  a  re- 
sult of  the  falling  into  the  commnnity  of 
the  revenues  of  the  property  ot  the  hus- 
band. Under  these  drcumstanees  we  think 
the  decree  below  waa  right. 

4.  The  amount  of  the  decree  for  alimony 
pendente  Ut«  and  for  expenses  incurred  by 
the  wife  in  the  divorce  suit  had  been  sanc- 
tioned by  the  local  conrt  and  were  binding 
upon  the  husband.  We  see  no  reason,  thero- 
fore,  why  the  eourt  below  should  not  hav* 
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kllowed  thoM  Hema.  So  fkr  u  the  nim  of 
91,S00  for  eouuael  fees  in  the  peniUng  liti- 
gation, which  the  court  aJlowed  aa  a  charge 
■gainst  the  hnaband,  we  have  Iwen  refeired 
to  DO  authority  nutainiiig  the  right  to  al- 
low It,  and  our  own  researches  have  enabled 
w  to  diBcoTer  no  sanction  for  mich  an 
award. 

It  follows  that  whilst  the  eoort  below 
was  right  in  allowing  the  wife  the  sum  of 
tE,760  as  her  share  of  the  anquiU  and  gains 
of  the  community  as  estahlished  hj  the  find' 
Ig  Ings  of  fact,  the  court  was  wrong  In  al- 
•  lowing  the  $22,000,  and  the  $l,600<«ttome7'( 
fee.  The  decree  below  must  therefore  be 
ivrersed  and  the  cause  be  remanded  with 
directions  to  enter  a  decree  for  the  $2,750 
and  the  alimon;  and  expenses  Incurred  in 
the  dirorce  suit  with  the  approval  of  the 
court  as  previouslf  allowed,  but  rejecting 
the  claim  for  $22,000  and  $1,000,  the  costs 
of  this  court  to  be  borne  b;  the  appellee  and 
those  of  the  court  below  b;  the  appellants. 
B«T«ned  and  remanded. 

(S04  U.  S.  24) 

WABRBN  B.  WILSON,  Appt, 

IiESIJE  M.  SHAW,  Secretary  of  the  Treas- 


ury. 


U  lone— title  of  United  States. 

1.  Subsequent  ratiQpation  by  Congresa 
fs  a  sufficient  answer  to  the  contention  thiit 
the  title  of  the  United  States  to  the  Isth- 
mian  or  Panama   canal   zone   was   not  ac- 

? aired  as  provided  in  the  a«t  of  June  28 
B02   (32  Stat,  at  L.  481,  chap.  1302,  U.  S 
Comp.  SUt  Supp.  190S,  p.  707),  \>J  treaty 
with  the  Republic  of  Colombia. 
Treaty — acquisition  of  tenitoiy  by. 

2.  The  United  States  may  acquire  ter- 
ritory by  treaty.* 
Panama  canal  lone— title  of  United  States. 

8.  The  title  of  the  United  States  to 
the  Isthmian  or  Panama  canal  zone  under 
the  treaty  of  November  IB,  1903  (33  Stat, 
at  L.  2234),  with  the  Republic  of  Panama, 
is  no  less  perfect  because  of  the  omission 
trma  that  treaty  of  some  of  the  technical 
terms  used  In  ordinary  conveyances  of  real 

Panama  canal  lone — title  of  United  States. 
4.  Failure  to  define  the  exact  boundary 
of  the  Isthmian  or  Panama  canal  zone  In 
the  treaty  of  November  18,  1003,  witn  the 
Eepublio  of  Panama,  does  not  affect  the  ti- 
tle of  the  United  States,  where  the  descrip- 
tion is  sufficient  for  identification,  and  the 
bonndaries  have  been  practically  identiRed 
by  the  concurrent  action  of  the  two  nations 
alone  interested. 
Panama  canal— power  of  Congress  to  con- 


Argued  and  submitted  October  19, 1006.   D»> 
elded  January  7, 1907. 

APPEAL  from  the  Conrt  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Conrt  of  that  Distiict,  sustaining  a 
demurrer  to,  and  dismissing,  a  bill  to  re- 
strain the  Secretary  of  the  Treasury  from 
paying  out  money  for  the  construction  of 
the  Panama  canal,  from  boirowuig  money 
for  that  purpose,  and  from  Issuing  bonds  of 
the  United  SUtes  therefor.  Affirmed. 
Bee  same  case  below,  20  App.  D.  C.  610. 

Statement  by  Mr.  Justice  Brewer: 
In  a  general  way  It  may  be  said  that 
this  is  a  suit  brought  in  the  supreme  court 
of  the  District  of  Columbia  by  the  appel- 
lant,  alleging  himself  to  be  a  citizen  of 
Illinois  and  the  owner  of  property  subject 
to  taxation  by  the  United  States,  to  re- 
strain the  Secretary  of  the  Treasury  from 
paying  out  money  In  the  purchase  of  prop- 
erty for  the  construction  of  a  canal  at  Pan- 
ama, from  borrowing  mcwey  on  the  credit 
of  the  United  States,  from  issuing  bonds  or 
making  any  payments  under  the  act  of  Con< 
greu,  June  28,  1902  (32  SUt.  at  L.  481, 
chap.  1302,  U.  8.  Comp.  Stat.  Supp.  190S,  p. 
707),  providing  for  the  acquisition  of  prop- 
erty and  rights  from  O^ombia  and  the  ca- 
nal company,  and  the  construction  and  oper- 
ation of  the  canal  and  the  Panama  railroad. 
The  Republic  of  Panama  and  the  New  Pan- 
ama Canal  Company  of  France  were  named 
parties  defendant,  but  they  were  not  served 
with  process  and  made  no  appearance.  A 
demurrer  to  the  bill  was  sustained,  and  the 
bill  dismissed.  This  decree  was  affirmed  by 
the  court  of  appeals,  from  whose  decision 
this  sppeal  was  taken.  « 


*Mr.  Warren  B.  Wilson,  m  propria  p«f^ 
sono,  for  appellant. 

Solicitor  General  Eoyt,  Assistant  Attor- 
ney General  Knssell,  and  Mr.  Glenn  B.  Hos- 
ted for  appellee. 

tSx.  Justice  Brewer  delivered  the  opinion 
of  the  court; 

If  the  bill  was  only  to  restrain  the  Seer*- 
tary  of  the  Treasury  from  paying  the  spa- 
cifie  sums  named  therein,  to  vrit,  $40,000,- 
000  to  the  Panama  Canal  Company,  and 
$10,000,000  to  the  Republic  of  Panama,  It 
would  be  sufficient  to  note  the  fact,  of  lAiok 
we  may  take  Judicial  notice,  that  those  pay- 
menta  hare  been  made,  and  that  whether 


•Kd.  VtA».-9vt  u 

mm.  Tenttortai^  1 1; 


•  In  polBt,  see  voL  4,  CaiL 
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Otvy  w.n  rightfully  made  or  not  b,  m  fur 
•■  this  Buit  Ib  ooncemed,  t  moot  question. 
Cheong  Ah  iSoy  t.  United  States,  113  U. 
B.  2Ifl,  2S  L.  ed.  98^  6  Sup.  Ct.  Bep.  431; 
Hilla  V.  Green,  1S9  U.  S.  651,  40  L.  ed.  293, 
la  Sup.  Ct.  Sep.  132;  American  Bonk  Co. 
r.  Kansas,  193  U.  8.  49,  48  L.  ed.  613,  24 
Sup.  Ct.  Rep.  394;  Jonea  t.  Montague,  194 
U.  a  147,  48  L.  mL  91S,  24  Sup.  Ct.  Rep. 
611. 

But  tlie  bill  goes  further  and  seeks  to 
restrain  the  Secretary  from  paying  out  mon- 
ey for  the  construction  of  the  canal,  from 
borrowing  money  for  that  purpose  and  is- 
suing  bonds  of  the  United  States  therefor. 
&i  other  words,  the  plaintiff  invokes  the 
ftid  of  the  courts  to  stop  the  government  of 
tbe  United  States  from  carrying  into  execu- 
tion its  declared  purpose  of  constructing 
the  Panama  canal.  The  magnitude  of  the 
plaintllTs  demand  Is  somewhat  startling. 
The  construction  of  a  canal  between  the 
Atlantic  and  Padflc  somewhere  across  the 
narrow  strip  of  land  which  unites  the  two 
continents  of  America  has  engaged  the  at- 
tention, not  only  of  the  United  States,  but 
of  other  countries,  for  many  years.  Two 
rentes,  the  Nicaraugua  and  the  Panama, 
have  been  the  special  objects  of  considera- 
tion. A  company  chartered  under  the  laws 
of  France  undertook  the  construction  of  a 
canal  at  Panama.  This  was  done  under  the 
superintendence  and  fuldanee  of  the  famous 
Ferdinand  de  Leseeps,  to  whom  the  world 
n  owes  the  Suez  canal.  To  tell  the  story  of 
*  all  that  was  done  in  respect^ the  construc- 
tion of  this  canal,  prior  to  the  active  inter- 
vention of  the  United  Stoics,  would  take 
volumes.  It  Is  enough  to  say  that  the  ef- 
forts of  De  Lesseps  failed.  Since  then  Pan- 
ama has  seceded  from  the  Republic  of  Co- 
lombia and  established  a  new  republic,  which 
has  been  recognized  by  other  nations.  This 
new  republlo  has  by  treaty  granted  to  the 
United  States  rights,  territorial  and  other- 
wise. Acts  of  Gongreaa  have  been  passed 
providing  for  the  construction  of  a  canal, 
and  In  many  ways  the  executive  and  l^a- 
lative  departments  of  the  government  have 
committed  the  United  States  to  this  work, 
and  it  is  now  progressing.  For  the  courts 
to  interfere,  and,  at  tbe  instance  of  a  dtl- 
len,  who  does  not  disclose  the  amount  of 
his  Interest,  stay  the  work  of  construction 
by  stopping  the  payment  of  nioney  from 
the  Treasury  of  the  United  States  therefor, 
would  be  an  exercise  of  judicial  power 
which,  to  say  the  least,  la  novel  and  ex- 
traordinary. 

Hany  objections  may  be  raised  to  the 
bfll.  Among  them  are  these;  Does  plain- 
tiff show  sofBetait  pecuniary  Interest  In  the 
sdbjeot-mattert    b  not  the  salt  really  one 


against  the  government,  whloh  has  not  con- 
sented to  be  sued}  la  It  any  more  than  aa 
appeal  to  the  courts  for  the  exercise  of  gov- 
ernmental powers  which  belong  exclusively 
to  Congress  T  We  do  not  stop  to  consider 
these  or  kindred  objections;  yet,  passing 
them  in  silence  must  not  be  taken  as  even 
an  Implied  ruling  against  their  sufficiency. 
We  prefer  to  rest  our  decl^n  on  the  gen- 
eral scope  of  the  bill. 

Clearly  there  is  no  merit  in  pkintifTs 
contentions.  That,  generally  speaking,  a 
clticen  may  be  protected  against  wrongful 
acta  of  the  government  affecting  him  or  his 
property  may  be  conceded.  That  bis  rem- 
edy is  by  Injunction  does  not  follow.  A  suit 
for  an  injunction  Is  an  equitable  proceed- 
ing, and  the  Interests  of  the  defendant  are 
to  be  considered  aa  well  as  those  of  tbe 
plaintiff.  Ordinarily  It  will  not  be  granted 
when  there  is  adequate  protection  at  law. 
In  the  case  at  bar  it  is  clear  not  only  that 
plaintiff  la  not  entitled  to  an  Injunction,  but 
also  that  he  presents  no  ground  foe  any  re- 
Uef.  n 

*He  contends  that  whatever  title  the  gov-? 
emment  has  was  not  acquired  aa  provided 
In  the  act  of  June  ZS,  1902,  by  treaty  with 
the  Republic  of  Colombia.  A  short  but  snf- 
fldent  answer  Is  that  subsequent  ratification 
Is  equivalent  to  original  authority.  The  ti- 
tle to  what  may  be  called  the  Isthmian  or 
canal  sons,  which,  at  the  date  of  the  act, 
was  In  the  Republic  of  Colombia,  passed  by 
an  act  of  secession  to  tlis  newly  formed 
Republic  of  Panama.  The  latter  was  rec- 
ognized aa  a  nation  by  the  President.  A 
treaty  with  it,  ceding  the  canal  sone,  was 
duly  ratified.  S3  SUt.  at  L.  2234.  Con- 
gress has  passed  several  acts  based  upon 
the  title  of  the  United  States,  among  them 
(Hie  to  provide  a  temporary  government  (33 
Stat,  at  h.  4S9,  chap.  1TS8,  U.  a  Comp.  Stat. 
Bupp.  lOOG,  p.  Til);  another,  fixing  the 
status  of  merchandise  coming  into  the 
United  States  from  the  canal  tone  (33  Stat, 
at  L.  S43,  chap.  1311,  U.  8.  Comp.  Stat 
Supp.  1906,  p.  S04) ;  another,  prescribing 
the  type  of  canal  (34  BUt.  at  L.  611,  chap. 
3587).  These  show  a  full  ratification  by 
Congress  of  what  has  been  done  by  tbe  Ex- 
ecutive. Their  concurrent  action  Is  conclu- 
sive upon  tbe  courts.  We  have  no  enper- 
vislng  control  over  the  political  branch  of 
the  government  in  Its  action  witbln  the 
limits  of  the  Constitution.  Jones  v.  Unit- 
ed States,  137  U.  S,  £02,  34  L.  ed.  RBI,  II 
Sup.  Ot  Rep.  80,  and  cases  cited  in  the 
opinicm;  Re  Cooper,  14S  U.  8.  472,  499,  G03, 
36  L.  ed.  2S2,  240,  242, 12  Sup.  Ct.  Rep.  4U. 
It  is  too  lata  to  the  history  of  the  Unit- 
ed States  to  question  the  right  of  acquir- 
ing territory  by  treaty.  Other  objections  are 
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nikdo  to  tbe  Talldtt;  of  tbe  right  and  title 
obtained  from  Futaina  hj  the  treaty,  but 
ve  iind  nothing  in  them  deserving  Bpeci&I 

Anothsi  oontention,  in  aupport  of  which 
plaintiff  haa  preaented  •  Tolumiuouj  ftrgu- 
ment,  ia  that  the  United  States  has  no  pow- 
er to  engaga  In  the  work  of  digging  this 
canaL  His  first  propoaitian  is  that  the  ca- 
nal tone  is  no  part  of  the  territorj  of  the 
United  States,  and  that,  therefore,  tbe  gov- 
emment  is  powerless  to  do  anything  of  the 
kind  therein.  Article  2  of  the  treaty,  here- 
tofore referred  to,  "grants  to  the  United 
States  in  perpetuity  the  use,  occupation, 
and  control  of  a  Eone  of  tend  and  land  under 
water  for  the  constrnctfon,  maintenance, 
n  operation,  sanitation,  and  protection  of  said 
•  canal."  By  article  3,  Panama  "grants  to 
the  United  States  all  the  rights,  power,  and 
authority  within  the  zone  mentioned  and 
described  in  article  2  of  this  agreement, 
.  .  .  which  tlie  United  States  would  pos- 
■CM  and  oxvciae  if  It  were  the  sovereign 
of  the  territory  witldn  which  said  lands  and 
waters  are  located,  to  the  entire  azclusion 
of  the  exercise  by  the  Republic  of  Panama 
of  any  such  sovereign  rights,  power,  <a  an- 
other provisions  of  the  treaty  add  to  the 
grants  named  in  these  two  articles  further 
guaranties  of  exclusive  rights  of  the  United 
States  in  the  canstniction  and  maintenance 
of  this  canal.  It  la  hypercritical  to  con- 
t«nd  that  the  title  of  the  United  States  Is 
imperfect,  and  that  ths  territory  described. 
does  not  belong  to  this  nation,  because  of 
the  omission  of  some  of  the  technical  terms 
used  in  ordinary  conveyances  of  real  eatate. 
Further,  it  is  said  that  the  boundaries  ot 
tha  Eone  are  not  described  in  the  treaty; 
hut  tbe  deacription  is  euffldent  for  identi- 
fication, and  it  has  been  practically  identi- 
fcd  by  the  ooneorrent  action  of  the  two 
nations  alone  interested  in  the  matter.  The 
fact  that  there  may  possibly  be  in  the  fu- 
ture tome  dispute  as  to  the  exact  boundary 
<m  dther  side  Is  Immaterial.  Such  dis- 
putes not  fnfrsquently  attend  conveyances 
•f  real  estate  or  cessions  of  territory.  Alss- 
kft  was  ceded  to  as  forty  years  ago,  but  the 
bonndary  between  It  and  the  Engllsli  pos- 
sessions east  was  not  settled  ontll  within 
the  last  two  «t  three  years.  Tet  no  one 
•rer  doubted  the  tUla  <rf  this  Bepublic  to 
Alaska. 

Again,  plaintiff  contends  that  the  govem- 
nent  has  no  power  to  engage  anywhere  in 
the  work  of  canstrneting  a  railroad  or  c*> 
naL  The  decisions  of  this  court  aie  adverse 
to  this  oontfution.  In  CaUfonila  t.  Central 
P.  R.Oo.lWD-B.l,I^KL.«d:U<XUT, 


2   Inters.  Com.  Rep.  103,   ISO,  B  Btq>.  Ct. 
Rep.  1D73,  lOBO,  It  was  said: 

"It  cannot  at  the  present  day  be  doubted 
that  Congress,  under  the  power  to  regulate 
commerce  among  the  several  states,  as  well 
aa  to  provide  for  postal  accommodations  Jj 
and*  military  axigenciei,  had  authority  to* 
pass  these  laws.  The  power  to  construct, 
or  to  anthorixe  Individuals  or  corporations 
to  construct,  national  highways  and  bridges 
from  state  to  state,  is  essential  to  the 
complete  control  and  regulation  of  inter- 
state commerce.  Without  authority  in  Con- 
gress to  eetabliah  and  maintain  such  high- 
ways and  bridges,  it  would  be  without  au- 
thority to  r^nlate  one  of  the  most  impor- 
tant adjuncts  of  commerce.  This  power  in 
former  times  was  exerted  to  a  very  limited 
extent,  the  Cumberland  or  National  road 
lieing  the  most  notable  instance.  Its  exer- 
tion was  but  little  called  for,  aa  commerce 
was  then  mostly  conducted  by  water,  and 
many  of  our  statesmen  entertained  doubts 
as  to  tbe  existence  of  the  power  to  estab- 
lish ways  of  communication  by  land.  But 
since.  In  consequence  of  the  expanaion  of  the 
country,  the  multiplication  of  its  products, 
and  the  Invention  of  railroads  and  locomo- 
tion by  steam,  land  transportation  has  so 
vastly  Increased,  a  sounder  consideration  of 
the  subject  has  prevailed  and  led  to  tbe  con- 
clusion that  Congress  haa  plenary  power 
over  the  whole  subject.  Of  course  the  au- 
thority of  Congress  over  ths  territories  of 
the  United  States,  and  its  power  to  grant 
franchises  exercisable  therein,  are,  and  ever 
have  been,  undoubted.  But  the  wider  power 
waa  very  freely  exercised,  and  much  to  the 
general  satisfaction,  in  the  creation  of  the 
vast  system  of  railroads  connecting  tbe  East 
with  the  Fadflc,  traversing  states  aa  well 
aa  territories,  and  employing  the  agency  of 
state  aa  well  aa  Federal  oorporaUons.  Sea 
Facifle  Railroad  Removsl  Casea,  IIS  U.  & 
I,  14,  18,  29  li.  ed.  81S,  823,  S26,  S  Sup.  OL 
Rep.  1118." 

In  Luxton  v.  North  River  Bridge  Co.  1S3 
U.  a  626,  fi2Q,  33  L.  ed.  SOS,  810,  14  Sup. 
Ct.  Hep.  801,  802,  Mr.  Juatiee  Qimj,  apeak- 
Ing  for  the  court,  saysi 

"Congress,  therefore,  may  ereat*  CMrpora* 
tfons  as  appropriate  means  of  executing  the 
powers  of  government;  as,  for  instance,  a 
bank  for  the  purpose  of  carrying  on  the 
fiscal  operations  of  the  United  States,  or  a 
railTDcd  corporation  for  the  purpose  of  pro- 
moting commerce  among  the  atatea.  IfCuI- 
h>cb  V.  Uaryland,  4  Wheat.  316,  411,  422, 
4  L.  ed.  STB,  802,  606;  Oabom  t.  Bank  of 
United  Statea,  9  WbeaL  TSS,  SSI,  873,  8  L. 
ed.  204,  233,  Z38;  Paoiflc  Railroad  Removals 
a«aa,'I16  U.  B.  I,  18,  29  L.  ad.  n9,  33^  f  * 
Sup.  OL  Rap.  IIU;  Oalifonift  t.  CMtMl  P. 
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87  sufkshe  coubt  reporteb. 


B.  Co.  127  n.  S.  1,  30,  32  L.  ed.  ISO,  IST,  S 
biUra.  Com.  Rep.  IS3,  8  Sup.  Ct.  Rep.  1073. 
Congress  baa  likewise  the  power,  exercised 
MltI;  In  tliis  century  by  successiTS  kcts  in 
CMC  of  tlie  Cumberland  or  National  road. 


publia  highway  connecting  sereral  itatei. 
See  Indiana  t.  United  States,  146  U.  8.  14S, 
87  L.  ed.  401,  13  Sup.  Ot.  Rep.  5M." 

See  alao  Monangahela  NaT.  Co.  t.  United 
States,  148  U.  B.  312,  37  L.  ad.  4S3,  IS  Sup. 
Ct  Rep.  022. 

These  authoritiea  recogniis  the  power  of 
Congress  to  eonstruct  interstate  highways. 
A  fortiori,  Congress  would  hare  like  power 
witliin  the  territories  and  outside  of  state 
lines,  for  there  the  l^slatlve  power  of  Con- 
gress Is  limited  only  by  the  provisions  of 
the  Constitution,  and  cannot  conflict  with 
the  reserved  power  of  the  states.  PMntiff, 
recognltlng  the  force  of  these  derisions, 
seeics  to  obviate  It  by  saying  that  the  ex- 
presslotis  were  ofitter  diota;  but  plainly 
they  were  not.  They  announce  distinctly 
the  opinion  of  this  court  on  the  questions 
presented,  and  would  have  to  be  overruled 
If  a  different  doctrine  were  now  announced. 
Congress  has  acted  in  reliance  upon  these 
decisions  in  many  ways,  and  any  change 
would  disturb  a  vast  volume  ot  rights  sup- 
posed to  be  fixed;  bnt  we  tee  no  reason  to 
doubt  the  coDclurions  expressed  to  thoae 
opinions,  and  adhere  to  them.  The  Court 
of  AppwUs  was  right,  and  ita  decision  is 
aOrmed. 

(M4  U.  S.  8) 

OLD  WAYNE  MUTUAL  LI?E  ASSOCIA- 

TIOH   OF    INDIANAPOLIS,    I2a>IANA, 

Plff.  in  Err., 

V. 

BARAH  Mcdonough  and  John  Herrity, 
Administrator  of  the  Estate  of  Winnifred 
Herrity,  Deceased. 

Conatltntional  law — dne  process  of  U«— -en- 
forcing foreign  Judgment 

1.  Due  process  of  law  ia  deided  by  the 
action  of  a  state  court  in  according  full 
faith  and  credit  to  a  Judgment  in  partonam 
rendered  by  a  court  of  >  sister  state  against 
a  nonresident  who  was  not  personally  served 
with  process  within  the  state,  and  who 
made  no  appearance  in  the  action. 
Judgment — of  sister  state — conclualTeness — 

jurisdiction. 

2.  The  jurisdiction  ot  the  court  render- 
ing a  Jadgment  or  decree  Is  open  to  Inquiry 
under  proper  averments,  where  It*  conclu- 
siveness la  questioned  in  a  oourt  of  another 
■Uta.* 

Borden  ot  proof^^n  action  oa  foietgn  jndg- 


denial,  which,  under  tin  local  prooMnre^  W 
sufficient  to  put  plaintiffs  upon  proof  of 
'    '  tlal    in    establisUng    the 

show  by  what  authority 
the  court  ot  such  other  state  eouH  legally 
enter  the  judgment  sued  upon,  wUch  was 
one  in  persona*  against  a  oorpontJoa, 
which,  according  to  the  eomplaint  itself, 
was  a  oorporation  of  another  state,  and  was 
not  alleged  to  have  appeared  in  person,  w 
by  an  attorney  of  Its  own  selection,  or  to 
have  been  personally  served  with  proeesa 
within  the  state. 
Evidence— presumption  as  to  JnriilictloB. 

4.  The  presumption  that  a  conrt  of  su- 
perior authority  whose  judgment  is  at> 
tacked  collaterally  for  the  want  of  jurisdio- 
tion  acted  within  its  Jimsdietion  when  pro- 
oeeding  within  the  general  scope  of  ita  pow- 
ers cannot  be  indulged  when  It  afflnnatively 
appears  from  the  pleadings  or  evidenca  that 
jurisdiction  was  wanting.^ 

Writ  and  process — service  ou  state  officer 
as  service  on  foreign  corporation. 

5.  The  implied  assent  of  a  foreign  In- 
surance company  transacting  bnciness  fai 
Pennsylvania  without  oomplyiiq;  with  Pa. 
act  of  June  20,  1883,  that  service  of  process 
in  a  suit  brought  against  it  there  In  re- 
speot  of  business  transacted  in  that  state 
may  be  made  npon  the  state  Insurance  com- 
missioner, as  prescribed  by  that  statute, 
does  not  extend  to  a  suit  brought  by  dtl- 
sens  of  that  state  on  a  contract  of  intiir- 
ance  executed  In  another  stata. 

[No.  67-1 


IN  ERROR  to  the  Supreme  Conrt  of  the 
State  ot  Indiana  to  review  a  judgment 
which  affirmed  a  Judgment  of  the  Superior 
Court  of  Marion  County,  in  that  state,  in 
favor  of  plaintiffs  in  an  action  («  a  Penn- 
sylvania judgment.  Reversed  and  remanded 
for  further  proceedinga. 

See  same  ease  below,  1S4  Ind.  321,  73  N. 
B.  703. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  Woithington  for  plaintiff  In  oi- 

No  counsel  for  defeudants  In  error. 

*Mr.  Justice  Harlan  delivered  the  opinion* 
of  the  court; 

This  ia  an  action  In  sn  Indiana  court 
against  the  plaintiff  In  error  npon  a  Judg- 
ment against  It  In  a  Pennsylvania  court. 
The  decisive  questions  In  the  case  have  ref- 
erence to  the  clause  of  the  Constitution  of 
the  United  Stotes,  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  the  pub- 
lic acts,  records,  and  Judlda]  proceeding* 
of  other  states,  and,  also,  to  the  elause  for- 
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biding  the  deprivstlcni  hj  a  itate  of  Ufa, 
inMTty,  or  prnpertjr  withont  dua  procem  of 
Ikw.  There  was  a  judgment  for  tlte  pl&ln- 
tiffa,  which  was  affirmed  hj  the  eupreme 
eotut  of  the  atate. 

The  questions  before  tu  ariae  out  of  facts 
BOW  to  be  stated. 

On  the  22d  day  of  Febraary,  1900,  the  de- 
fendants In  error  brougtit  an  acUon  In  the 
eotirt  of  common  pleas  of  Bnaqaehanna 
eonnty,  PennBylranla,  against  the  Old 
Wayne  Mutual  Life  Association  of  lodlaii- 
apoila,  an  Indiana  corporation,  npon  a  eer- 
tt&cate  or  policy  of  life  Insurance  dated  De- 
eember  8d,  1897,  whereby  that  assoeiatlon 
agreed  to  pay  to  WInnifred  Herrity  and 
Sarah  >f(iDonough,  of  Scranton,  Pennsylva- 
BiB,  or  their  l^al  repreaantatiTes,  the  sum 
of  UtOOO  upon  the  condition,  among  others, 
that  if  the  pa«on  whose  life  waa  Insured — 
Patrielc  McNally,  of  Bcranton,  Pennsylfa- 
nia — should  die  within  one  year  from  the 
date  of  the  certificate,  then  Herrity  and  Mc- 
DoDough  should  not  recelTe  more  than  one 
fourth  of  the  abore  snm.  McNally  died  on 
the  14th  day  of  November,  1898. 

A  sDmnions,  addressed  to  the  sheriff  of 
Bnaquehanna  county,  Pennsylnuiia,  was  sued 
oot  and  the  following  return  thereof  wai 
g  made :  "Served  the  Old  Wayne  Mutual  Ufe 
•  Aasodatlou'of  Indianapolis,  Indiana,  an  In- 
snniice  company  incorporated  under  the 
laws  of  the  state  of  Indiana,  by  giving,  Sep- 
t«Dnber  2eth,  1900,  a  true  and  attested  copy 
of  the  within  writ  to  Israel  W.  Durham, 
bwurance  cominisBi<Mier  tia  the  state  of 
Pennsylraitia,  and  making  known  to  him 
the  contenta  thereof,  the  said  assodation 
baring  no  attorney  in  the  state  of  Pennsyl- 
vania upon  whom  aerrice  eonid  be  made." 
It  does  not  appear,  if  the  fact  be  material, 
that  any  notice  of  this  summms  was  given 
by  the  commissioner  to  the  defendant. 

Subsequently,  the  plaintiffs  filed  a  dec- 
laration or  statement  In  the  Pennsylvania 
ease,  which  eontained,  among  other  things, 
the  following:  <rrhat  the  enid  the  Old 
Wayne  Mntual  Life  Aasociation  of  Indian- 
apolis, Indiana,  defendant.  Is  a  mutual  life 
Insurance  association,  foreign  to  the  state 
of  Pennsylvania,  to  wit:  of  the  state  of 
Indiana,  as  aforesaid,  and  as  such  has  tieen 
doing  business  of  life  Insurance  in  the  state 
of  PennBytvania,  more  particularly  in  the 
counties  of  Susquehanna  and  Lackawanna, 
in  said  state  of  Pennsylvania,  issuing  poli- 
cies of  life  insurance  to  numerous  and  di- 
vers residents  of  said  counties  and  state 
for  many  years,  upon  application  therefor 
taken  In  said  counties  of  Susquehanna  and 
Ladca wanna,  and  waa  transacting  such  busi- 
nats  of  life  insurance  in  s^d  itate  and 
wnuties  on  the  Sd  day  of  December,  18B7, 


and  before  and  since  till  July  Btb,  1900,  and 
after.  That  the  said  the  Old  Wayne  Mutual 
Life  AsBodatlon  has  no  duly  appointed 
agent  In  said  oennty  of  Susquehanna,  state 
of  Pennsylvania,  for  the  aceeptanee  of  serv- 
ice of  process  other  than  the  eommls^onet 
of  insurance  of  the  state  of  Pennsylvania. 
The  writ  of  summon*  In  this  action,  duly 
issued  by  the  court  of  common  pleas  ot 
Susquehanna  county,  directing  the  said  de- 
fendant, the  Old  Wayne  Mutual  Idfe  Asao- 
dation  of  Indianapolis,  Indiana,  to  appeal 
and  answer,  waa  l^ally  and  duly  served  OB 
the  commissioner  of  insurance  of  the  state 
of  Pennsylvania  on  the  2eth  day  of  Sep- 
tember, 1900,  the  said  commissioner  of  In- 
surance for  the  state  of  Pennsylvania  be- 
ing the  proper  person  for  service  In  this 
ease."  « 

*  Thia  waa  followed  by  a  notice  In  that  case  ^ 
addreaaed  to  the  insurance  commissioner, 
and  stating  that  judgment  would  be  taken 
If  no  appearance  was  entered  or  an  affidavit 
of  defense  filed  by  the  association  within 
fifteen  days  after  service  of  that  notice. 
At  a  later  date,  the  insurance  comtnisdon- 
er  not  having  appeared,  and  no  affidavit  of 
defense  having  been  filed,  judgment  waa 
taken  ag^nst  the  life  aaaociatlon,  by  de- 
fault, AprU  loth,  1901. 

The  present  action  was  brought  on  that 
judgment.  Hie  complaint  in  this  ease,  filed 
June  2Iit,  1900,  alleged  that  the  defendant 
association  was,  en  the  3d  day  of  Decem- 
ber, 189T,  and  long  prior  and  subsequent 
thereto,  engaged  In  the  transaction  of  busi- 
ness In  Pennsylvania.  After  setting  out 
the  provisions  of  the  statute  of  Pennsylvania 
{to  be  preaently  referred  to],  the  Issuing  of 
the  policy,  the  death  of  McNally,  and  the 
making  of  the  requisite  proofs  of  loss,  the 
complaint  allied  that  process  In  the  Penn- 
sylvania ease  waa  served  upon  the  Insur- 
ance commissioner  for  Pennsylvania,  "the 
said  defendant  having  no  other  agent  or 
attorney  upon  whom  process  could  be 
served  In  said  state  of  PennBylvanta." 

The  defendant  demurred  to  the  comph^t 
as  Insufficient  In  law,  but  the  demurrer  was 
overruled.  It  then  Sled  Its  answer,  denying 
"each  and  every  material  allegation"  in  the 
complaint.  In  a  separate  paragraph  it  al- 
lied that  its  only  offices  for  the  transao- 
tion  of  business  were,  and  at  all  times  had 
been,  at  Indianapolis,  Indiana,  where  Its  of- 
ficers had  always  resided;  that  It  had  nev- 
er been  admitted  to  do  business  In  Pens- 
sylvania,  and  never  had  an  office  or  agency 
there  for  the  transaction  of  buslncai;  that 
no  one  of  its  ofScers  or  agents  waa  in  that 
commonwealth  at  the  date  of  the  alleged 
suit,  nor  had  been  there  since)  that  m> 
I  ever  served  upon  tt  at  any 
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time,  Hid  that  It  did  not  tippeu  tn  Oai 
•otioii;  tbat  no  one  ever  Appeared  for  it 
there  who  b«d  kuthoritT  to  do  10;  and 
that  the  first  notice  or  knowledge  It  ever 
had  of  the  alleged  judgment  agalnat  It  wm 
long  after  the  day  when  It  appears  to  have 

M  be«n  rendered. 

r  *  The  plaintiffs  replied,  denying  each  and 
ererj  material  allegation  of  the  answer. 

The  plaintiff  In  error  insists  that  the 
Penneylvanla  eonrt  had  no  Jurisdiction  to 
procetul  against  it;  consequently  the  judg- 
ment It  rendered  was  void  for  the  want  of 
the  due  process  of  law  required  by  the  I4th 
Amendment.  If  the  defendant  hiid  no  such 
actual,  legal  notice  of  the  Pennsylvania  suit 
aa  would  bring  it  into  court,  or  if  it  did 
not  voluntarily  appear  therein  by  an  au- 
thorized representative,  then  the  Pennsyl- 
raula  court  was  without  jurisdiction,  and 
the  conoluslon  just  stated  would  follow, 
even  if  the  judgment  would  be  deemed  con- 
dusive  in  the  courts  of  that  eommonwealth. 
The  eotutitutional  requirement  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
eaedings  of  every  other  state  is  neceasuily 
to  be  interpreted  in  oonnection  with  other 
provisions  of  the  Constitution,  and  there - 
tore  no  state  can  obtain  In  the  tribunals  of 
other  jurisdiction*  full  faith  and  credit  for 
its  judicial  proceedings  If  they  are  wanting 
in  the  due  process  of  law  enjoined  by  the 
fundamental  law,  "No  judgment  of  a  court 
la  duo  process  of  law,  if  rendered  without 
Jurisdiction  in  the  court,  or  without  notice 
to  the  party."  Scott  v.  HcNeal,  IH  U.  S. 
34,  40,  SS  L.  sd.  8M,  901,  14  Sup.  Ct.  Rep. 
1108.  No  staU  can,  by  any  tribunal  or 
representative,  render  nugatory  a  provision 
of  the  supreme  law.  And  If  the  conclueive- 
aass  of  a  Judgment  or  decree  In  a  court  of 
one  state  is  questioned  in  a  court  of  another 
government.  Federal  or  state,  it  is  open, 
under  proper  averments,  to  inquire  whether 
the  court  rendering  the  decree  or  judgment 
had  jurisdiction  to  render  lb 

Such  is  the  settled  doctrine  of  this  court. 
In  the  leading  ease  of  Thompson  v.  Whit- 
man, la  Wall.  467,  468,  El  L.  ed.  B97,  901, 
the  whole  question  was  fully  examined  in 
the  light  of  the  authorities.  Ur,  Justice 
Bradley,  speaking  for  the  court  and  de- 
livering Its  unanimous  judgment,  stated  the 
conclusion  to  be  clear  that  the  jurisdiction 
of  a  court  rendering  judgment  in  one  state 

<o  may  be  questioned  In  a  collateral  proceed- 

■  ing  tn  another  state,*  notwithstanding  the 
averments  In  the  record  of  the  judgment  it- 
self. The  court,  among  other  things,  ssid 
that  if  it  be  once  conceded  that  "the  validi- 
ty of  a  judgment  may  be  attacked  collater- 
ally by  eriduioe  shonring  that  the  court  had 


no  Jurisdiction,  tt  Is  not  percdred  how  any 
allegation  contained  In  the  record  Itself, 
however  strongly  made,  can  affect  the  right 
so  to  question  iL  The  very  object  of  tba 
evidence  is  to  invalidate  the  paper  as  a 
record.  If  that  can  be  •noeessfully  done  no 
statements  contained  therein  have  any 
force.  If  any  such  statements  could  be  used 
to  prevent  Inquiry,  a  slight  form  of  words 
might  always  bs  adopted  so  as  effectually 
to  nullify  the  right  of  such  Inquiry.  Re- 
citals of  this  kind  must  be  regarded  like 
asseverations  of  good  faith  in  a  deed,  which 
avail  nothing  if  tbs  instrument  id  shown 
to  he  fraudulent."  This  decision  was  fn  har- 
mony with  previous  dedslons.  Chief  Jus- 
tice Marshall  had  long  before  observed  In 
Rose  V.  Himely,  4  Cranch,  241,  26S,  2  I.,  ed. 
60^  tn,  that,  upon  principle,  the  operatlMi 
of  every  judgment  must  depend  on  the  pow- 
er of  the  court  to  render  that  judgment. 
In  Williamson  v.  Berry,  8  How.  496,  S40, 
12  L.  ed.  1170,  1189,  It  was  said  to  be  weU 
settled  that  tbs  jurisdiction  of  any  court 
exerddog  authority  over  a  subject  "may 
be  inqnired  into  in  every  other  court  when 
the  proceedings  in  the  former  are  relied  up- 
on and  brought  before  the  latter  by  a  party 
claiming  the  benefit  of  such  proceedings," 
and  that  the  rule  prevails  whether  "the  de- 
cree or  judgment  has  been  given  in  a  oourt 
of  admiralty,  chancery,  ecclesiastical  court, 
or  court  of  common  law,  or  whether  the 
point  ruled  has  arisen  under  the  laws  of 
nations,  the  practice  in  chancery,  or  the  mn- 
uidpal  laws  of  states."  In  his  Commenta- 
ries on  the  Constitution,  Story,  {  1313,  re- 
ferring to  Mills  r.  Duryee,  7  Cranch,  481, 
484,  3  I.  ed.  411,  413,  and  to  the  constitu- 
tional requirement  as  to  the  faith  and  cred- 
it to  be  given  to  the  records  and  judicial 
proceedings  of  a  state,  said:  "Tlut  this 
does  not  prevent  an  inquiry  Into  the  juris- 
diction of  the  court  in  which  the  original 
judgment  was  given,  to  pronounce  tt;  ur 
the  right  of  the  state  itself  to  exerciee  au- 
thority over  the  person  or  the  subject -mat- 1* 
ter.  The'Constltution  did  not  mean  to  con-  • 
fer  [upon  the  states]  a  new  power  or  ju- 
risdiction, but  simply  to  regulate  the  effect 
of  the  acknowledged  Jurisdiction  over  per- 
sons and  things  within  the  territory.'"  I* 
the  later  case  of  Galpin  r.  Page,  IS  WaH. 
350,  36S,  Bit,  368,  21  li.  ed.  0G9,  962,  963,— 
dedded  after,  but  at  the  same  term  as, 
Thompson  v.  Whitman, — the  court,  after 
referring  to  the  general  rule  aa  to  the  pra- 
Bumptlon  of  jurisdiction  In  superior  conrta 
of  general  jnriBdlction,  said  that  sndi  pre- 
sumptions "only  arise  with  taapect  to  jn- 
risdictional  facts  concerning  which  the  rec- 
ord Is  sllsnt.  Preanmptloni  ars  only  fa- 
dulged  to  snppfy  the  abssatco  of  avUenea  «r 
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kTormeotB  respeetiug  tlia  futa  prcsanwd. 
They  Iibt«  do  place  for  oondderaition  wben 
the  eTidence  ia  disdoBed  or  the  KTenaent  U 
made.  When,  therefore,  the  record  atatea 
the  eTideaee  or  makea  aa  Krennent  with 
reference  to  a  juriadietloiMl  fact,  K  win 
be  onderBtood  to  apeak  the  truth  oa  that 
point,  and  it  wHI  not  be  preauraed  that 
there  wu  other  or  different  evidence  re- 
apecting  the  fact,  or  that  the  fact  waa  other- 
wise than  aa  averred."  In  the  eame  caae: 
"^t  la  a  role  as  old  aa  the  law,  and  never 
more  to  be  respected  than  now,  that  no  one 
ahal]  be  peraonalty  bound  until  he  haa  had 
hia  day  In  court;  by  which  ia  meant  until 
he  haa  been  duly  cited  to  appear,  and  Jiaa 
b0an  afforded  on  opportunity  to  be  luiard, 
Jodgraent  without  anch  citation  and  oppor- 
tunity wants  all  the  attribntea  of  a  ja- 
didal  deternuTiatlon;  it  ia  judicial  uaurpa- 
tioa  and  oppresaioii,  and  never  can  be  up- 
held where  jufltice  ia  Justly  ttdminiatered." 
The  question  of  the  Jurisdiction  of  the 
Pennaylvania  court  being,  then,  open,  on 
this  record,  let  ns  see  what  presoraptiona 
ariae  from  the  showing  made  by  it. 

The  complaint  in  this  case,  as  we  have 
seen,  allied  that  on  the  3d  day  ot  Deoem- 
ber,  1897, — the  date  of  the  inaurance  certlll- 
eate, — aa  well  as  prior  and  aubsaqnent  there- 
to, the  defendant  aaaodatloo  engaged  in 
bnaitiesB  in  Pennsylvania,  eoUeitlng  appllea- 
Uons  for  insurance  and  laeuing  policies  to 
reaidenta  of  that  commonwealth.  The  aa- 
■  Bw«r  denied  each  and  every  material  al- 
•  legation  in  the  complaint,  and  aaA  a'denlal 
mder  the  Indiana  Code  of  Civil  Procedure 
was  snffident  to  put  the  plaintiffs  upon 
proof  of  every  fact  that  was  essential  In 
eatabliahlDg  their  cause  of  action.  Thorn- 
ton's Code  Ind.  art  10,  9  47,  title  Tlead- 
inga;"  U.  8.  Rev.  StaL  |  914,  U.  S.  Comp. 
Btat.  1901,  p.  684. 

The  burden  of  proof  waa  therefore  upon 
the  plaintiffs  to  show  by  what  authority  the 
Pennaylvania  court  Bould  legally  enter  a  per- 
sonal judgment  against  a  corporation  which, 
according  to  the  complaint  itaelf,  was  a  cor- 
poration of  another  state,  and  waa  not  al- 
leged to  have  appeared  in  person  or  by  an 
attorney  ot  ita  own  aeleetlon,  or  to  have  been 
pet-aonally  served  with  proceas.  Thla  bur- 
4ni  the  plaintiffs  met  by  introducing  In  evl- 
duice  a  complete  transcript  of  the  record 
of  the  action  in  the  Pennaylvania  eonrt, 
from  whioh  It  appeared:  1.  That  the  defend, 
ant  aesociation  waa  sued  in  the  Pennsylva- 
nia court  aa  a  life  insurance  asaodation  of 
Indiana,  waa  alleged  to  have  been  engaged 
!■  buaineaa  In  Pennsylvania,  and  waa  so 
engaged  befM«  and  after  the  certificate  of 
fnnruee  In  question  was  Isaued.  2.  That 
tta  Mmmona  In  that  metiaa  was  served  on 


the  oommisdoner  of  Insurance  tor  Pennayl- 
vania, the  defendant  aaaodatioa  not  having 
■^pointed  an  agent  In  that  commonwealth 
upon  whom  procesa  could  be  aarved  nor  hav- 
ing appeared  by  an  attorney  or  representa- 
tive. S.  That,  the  Insoranoe  oommlsaloner 
not  having  appeared  In  the  action,  judgment 
waa  taken  against  the  defendant;  and  that 
ia  the  Judgment  here  In  suit. 

It  waa  further  made  to  appear  in  the  prea- 
ent  action  that  when  the  contract  of  in- 
surance waa  executed,  aa  well  aa  before  and 
since,  it  was  provided  by  a  statute  ot  Penn- 
sylvania, approved  June  20th,  1883,  amend- 
atory of  a  prevloua  atatnte  of  that  com- 
monwealth eatabllshing  an  Insurance  de- 
partment, aa  follows:  '^o  Insurance  com- 
pany not  ot  thla  atate,  nor  Its  agents,  shall 
do  business  in  thlt  ttatt  until  it  haa  filed 
with  the  insurance  oommlsaianer  of  this 
state  a  written  stipulation,  duly  autheaU- 
cated  by  the  company,  agreeing  that  any 
legal  proceas  affecting  the  company,  served 
on  the  Insurance  commlaeloner,  or  the  par-(J 
ty  deaiguated  by*him,  or  the  agent  apeclfled  • 
by  the  company  to  receive  servlee  of  proo- 
aas  for  said  company,  shall  have  the  aama 
effect  aa  If  aerved  personally  on  the  com- 
pany within  thia  state,  and.  If  enoh  com- 
pany should  cease  to  maintain  sudt  agent 
in  this  state  so  designated,  suoh  procesa 
may  thereafter  be  aerved  on  the  Inaurance 
commissioner;  but,  »o  long,  aa  ai^  liability 
of  the  stipulating  company  to  any  resident 
of  thla  state  continue^  such  atlpulatioa 
cannot  be  revoked  or  modified,  except  that 
a  new  one  may  ba  subatltuted,  ao  as  to  n- 
quire  or  dlspwise  vrith  the  service  at  the 
office  of  the  said  company  within  thia  state, 
and  that  aueh  aervloe  of  proceaa  aocording 
to  thia  stipulation  ahall  be  auffldent  peiaon- 
a)  service  on  the  company.  The  term 
"proceaa"  ahall  be  construed  to  mean  and 
include  any  and  every  writ,  rule,  order,  no- 
tice, or  decree.  Including  any  proceaa  of 
execution  that  may  iasne  in  or  upon  any  ac- 
tion, anit,  or  legal  proceeding  to  which  aaid 
company  may  be  a  party  by  themselves,  or 
jointly  wfCh  others,  whether  the  same  shall 
arise  upon  a  policy  of  Inaurance  or  other* 
wlae,  by  or  in  any  other  oonrt  of  this  com- 
monwealth having  Jurisdiction  of  the  sub- 
ject-matter In  controversy,  .  ,  .  and. 
In  default  ot  an  agent  appointed  by  the 
company,  aa  aforesaid,  then  the  officer  so 
charged  with  the  servloe  of  atdd  procMa 
ahall,  in  like  manner,  deputica  the  sheriff, 
constable,  or  other  officer  aforesaid  of  the 
county  where  the  agent,  it  any  then  ba, 
named  by  the  insurance  commtadonar,  may 
reside,  to  aerve  the  aama  on  him,  and,  ia 
default  of  audi  agent  named  by  maA  eom- 
afbreaald.  thaai  In  tfc^  ma  mar 


„Coogle 


BT  BUPBEUB  COURT  BXFORTEB. 


Oct.  1 


to  deputL«  tli«  alterlff,  eomtoble,  or  otli«r 
officer,  u  aforeuid,  of  the  county  where 
the  office  of  the  Inmiranee  eomtnlHionar 
■1*7  be  located,  to  lerre  the  lame  on  him; 
Mid  each  and  every  leiTice  to  made  ahall 
have  the  lame  force  and  effect,  to  all  in' 
tente  and  purpoBea,  ae  poraonal  aerrlce  on 
•aid  oompany  in  the  county  where  taid 
process  issued;     .    .     .' 

The  defendant  aasocdation  introduced  no 
evidence.  H,  looking  alone  at  the  plesd- 
inga  in  the  Pennsylvania  snit,  It  b«  taken 
§  that,  at  the  time  of  the  contract  in  ques- 
■  tlon,  the'Iodiana  corporation  waa  engaged 
In  transacting,  at  least  eomo  buiinesi  in 
FtBnsylvaiiia,  without  having  complied  with 
the  provisions  of  the  above  atatnt^  of  that 
eommonwealUi, — that  is,  without  having 
filed  with  the  ineurance  eommiasloner  the 
written  stipulation  required  by  that  statute, 
— ^tUl,  plaintiffs  cannot  claim,  on  the  pres- 
«nt  record,  the  full  benefit  of  the  general 
mle  that  the  judgment  of  a  court  of  su- 
perior authority,  when  prooeeding  within 
the  general  scope  of  its  powers,  is  presumed 
to  act  rightly  within  Its  Jurisdiction;  that 
nothing  shall  be  "intended  to  be  out  of  the 
jurisdiction  of  a  superior  court  but  that 
which  spedally  appears  to  be  so."  Pea- 
cock V.  Bell,  1  Wms'  Saund.  7*.  When  a 
Judgment  of  a  court  of  superior  authority 
If  attacked  collaterally  for  the  want  of  ju< 
risdictlon,  such  a  presumption  cannot  he  In- 
dulged when  it  affirmatively  appears  from 
the  pleadings  or  evidence  tiiat  Jurisdiction 
was  wanting.  We  make  this  obiervation  in 
view  of  the  fact,  distinctly  shown  by  the 
plaintiffs  themselves,  that  the  policy  of  In- 
•urauce  and  contract  in  question  was,  in 
fact,  executed  In  Indiana,  and  not  in  Fenn- 
■ylvanla.  The  policy  sued  od  provided  aa 
one  of  Its  conditions  that  "for  all  purposes 
■ad  in  all  oases  this  contract  shall  be 
deemed  to  have  been  made  at  the  ipeeial 
office  of  this  association  in  the  stato  of  In- 
diana, U.  B.  Aq  and  all  beneflts  and  claims 
thereunder  shall  be  payable  at  such  of- 
floe."  Besides,  to  the  complaint  or  petltl<» 
In  the  Pennsylvania  court  waa  appended  the 
following  roemorandnm  signed  by  the  at- 
torney for  the  plaintiffs:  "The  above  con- 
tract of  insurance  is  governed  by  the  lawi 
of  the  ttoto  of  Indiana,  the  contract  hav- 
ing bean  ontered  into  at  IndlanapoUs."  And 
whan  the  snit  was  brought  in  Pennaylvania 
the  plaintiffs  were  confionted  with  the  con- 
dition in  the  policy  that  *^t  is  expressly 
understood  and  agreed  that  no  action  shall 
be  maintained  nor  recovery  had  for  any 
eUma  under  or  In  virtue  of  this  policy,  aft- 
ta  the  I^iae  of  riz  months  from  Me  death 
•(  nid  membir,"— UcNally.  More  than  six 
months  had  dapsed  «ft«r  MeNaDy's  death 


before  the  suit  waa  instititted  In  Penniyl- 
vania.  In  order  to  obviate  this  difficulty  thajj 
plaintiffs,  In'their  declaration  or  statement* 
in  assumpsit,  in  the  Pennsylvania  court, 
alleged  that  the  contract  of  insurajiee  was 
governed  by  the  laws  of  Indiana,  "the  con- 
tract having  been  entered  Into  at  Indian- 
apolis, Indiana;"  alto,  that  "said  policy  of 
Inanrance  and  the  contract  touching  the 
Issuing  the  same  were  executed  In  the  stato 
of  Indiana,  In  whieh  state  all  provision! 
limiting  liability  on  policies  where  suit 
la  not  brought  within  a  certain  time  are 
held  void  and  of  no  accounL"  The  plain- 
tiffs cannot,  therefore,  be  heard  now  to  say 
that  the  oontract  was  not,  in  fact,  made  hi 
Indiana.  What  they  alleged  in  the  Penn- 
aylvania  suit  precluded  the  idea  that  the 
contract  of  Iniuiance  was  made  In  that 
commonwealth.  Indeed,  if  they  liad  alleged 
that  the  business  was  transacted  in  Penn- 
sylvania, their  action  on  the  contract  would 
have  been  defeated  by  the  condition  In  the 
policy  that  no  suit  thereon  could  be  brought 
on  It  after  the  expiration  of  six  montha 
from  the  death  of  the  person  whose  Ufa 
was  Insured. 

But  even  If  it  be  assumed  that  the  la- 
suranca  company  was  engaged  in  tome  bosl- 
nesB  in  Pennsylvania  at  the  time  the  eon- 
tract  in  question  was  made.  It  cannot  be 
held  that  the  company  agreed  that  service 
of  process  upon  the  insurance  commiiraionef 
of  that  eommm wealth  would  alone  be  anf- 
fident  to  bring  it  Into  oonrt  in  respect  of  aU 
business  transacted  by  it,  no  matter  where, 
with,  or  for  the  benefit  of,  dtiseus  of 
Pennsylvania.  Undoubtedly,  It  was  com- 
petent for  Pennsylvania  to  declare  that  no 
insurance  oorporatlon  should  transact  bnal- 
ness  within  its  limits  without  filing  tha 
written  stipulation  spedfled  In  Its  statute, 
Lafayette  Ins.  Co.  v.  French,  18  How.  404, 
15  L.  ed.  451;  Paul  v.  Tliginia,  6  Wall.  168, 
19  L.  ed.  357;  Hooper  t.  California,  1SS  U. 
S.  048,  6S3,  39  L.  ed.  m,  SOB,  S  Inters.  Com. 
Rep.  610,  16  Bup.  Ct.  Rep.  207,  and  au- 
thoritiea  cited;  Waters-Pierce  Oil  Co.  v. 
Tezia,  177  U.  &  28,  4fi,  44  L.  ed.  067,  064,  SO 
Sup.  Ot.  Rep.  018.  It  is  equally  true  that, 
if  an  insurance  corporation  of  another  state 
transacts  business  in  Pennsylvania  without 
complying  with  its  previsions,  it  will  be 
deemed  to  have  assented  to  any  valid  terms 
prescribed  by  that  commonwealth  as  a  con- 
dition of  ite  right  to  do  business  there;  and 
it  will  be  estopped  to  aay  that  It  k«d  notg 
done  what  it  Bhould*haTe  done  la  order  tbat* 
it  might  lawfully  eater  that  eowmonwealth 
sod  there  cocert  Ite  eoiporate  powera.  la 
Baltimore  *  0.  R.  Co.  v.  Harris,  12  Wall  66. 
Z«  L.  ed.  86^  the  qveMieB  waa  aa  to  tha 
Jurisdiction  ot  the  KqnaiBe  court  of  the  Di»- 


,y  Google 


WM. 


JBBOME  T.  COGSWELL. 


241 


Wet  of  CohimliiA  of  m  suit  agtdiut  •  ooTpo- 
ntlon  In  Ifaryluiil,  whose  nulroad  entered 
Ott  Dittriet  with  the  conaeat  of  Congreu. 
This  court  Wiid:  "^t  [th«  eorporation] 
cannot  mignte,  but  mfty  exercUe  it«  an- 
thoritf  in  a  foreign  territory  npcm  such  con- 
ditions aa  may  be  prescribed  by  the  law  of 
th»  place.  One  of  these  conditions  may  he 
that  It  alkali  consent  to  be  sued  there.  If 
It  do  bntineas  there  it  will  be  presumed  to 
hare  assentad,  and  will  ho  bound  according- 
ly." This  language  waa  cited  and  approved 
fa)  C3ilcago  4  N.  W.  R.  Coi  T.  Whitton,  13 
WalL  270,  285,  SO  II  ed.  S71,  G70.  The  j 
question  was  before  the  court  in  Be  parte 
Bcfaonenberger,  S6  H.  B.  860,  VIS,  24  L.  ed. 
8S3,  864,  and  the  principle  announced  in  the 
Harris  and  Whitton  Cases  was  approved. 
In  the  SchoIIenberger  Case  the  Peunajl- 
vania  statute  here  In  quMtlon  was  involved. 
To  the  same  effect  are  the  followlug  eases: 
Ehrman  t.  Teutonl*  Ins.  Co.  I  MoCrary,  123, 
129,  1  Fed.  471;  Knapp,  8.  &  Ca  r.  National 
Unt.  7.  Ins.  Co.  30  Fed.  807;  Beny  t. 
Knights  Templars'  t  M.  Life  Indemnity  Oo. 
48  Fed-  439,  441,  442;  Diamond  Plate  Otasa 
Oa.  V.  Minneapolis  Mut.  F.  Ins.  Co.  5S  Fed. 
27;  Btewart  t.  Harmon,  98  Fed.  100,  192. 

Conceding,  then,  that  by  going  into 
PennsylTEinia,  without  first  complying  with 
Its  statute,  the  defendant  association  may 
be  held  to  have  atsented  to  the  service  npon 
the  inaurance  commissioner  of  process  in  a 
suit  brought  against  it  there  in  respect 
of  hnrineaa  transacted  by  it  In  that  com- 
monwealth, Buch  osEient  cannot  properly  be 
ImpHed  where  It  affirmatively  appears,  aa 
It  does  here,  that  the  businesa  was  not 
transacted  In  Pennsylvania.  Indeed,  ths 
Pennsylvania  statute,  upon  its  face.  Is  only 
directed  against  insurance  eompaniea  who 
do  bnatnesB  in  that  commonwealtb, — "In 
this  state."  Wblle  the  highest  considera- 
tions of  public  policy  demand  that  an  In- 
p»  sursnce  corporation,  entering  a  state  in  de- 
?  flonce  of  a  atatuteSrhich  lawfully  prescribes 
the  terms  npon  which  it  may  exert  its 
powers  there,  should  be  held  to  have  as- 
sented to  anch  terms  OS  to  busineas  there 
transacted  by  it,  it  would  be  going  very  far 
to  imply,  and  we  do  not  Imply,  such  as- 
sent as  to  businesa  transacted  in  another 
atate,  although  citizens  of  the  former  state 
may  be  intereited  in  such  busineas. 

As  the  suit  in  ths  Pennaylvania  court 
was  upon  a  contract  executed  In  Indiana; 
as  the  personal  ^dgment  in  that  court 
against  the  Indiana  corporation  was  only 
npon  notice  to  the  insurance  commissioner, 
without  any  legal  notice  to  the  defendant 
association,  and  without  Its  having  ap- 
peared In  person  or  by  attorney  or  by  agent 
In  the  snit;  and  aa  the  act  of  th*  Pann- 
17  &  CL—U. 


sylvanla  eonrt  In  rendering  the  judgment 
must  be  deemed  that  of  the  state  within 
the  meaning  of  the  14th  Asiendm«it,t — we 
hold  that  the  judgment  in  Pennsylvania  was 
not  entitled  to  the  faith  and  credit  which, 
by  the  Constitution,  is  required  to  l>e  given 
to  the  public  acts,  reoords,  and  judidol  pro- 
ceedings of  the  several  states,  and  waa  void 
OS  wanting  in  due  prooeos  of  law. 

The  judgment  of  the  Snpreme  Court  of 
Indiana  must,  therefore,  be  reversed,  with 
directions  for  further  proceedings  iu>t  llf 
consistent  with  this  opinion. 

It  Is  a        '      ' 


(MM  U.  B,  1> 
FBAHELIN  a  JEBOHE,  PUT.  in  Err^ 


national  banks—reduction  of  capital  stock 
^^istrlbntion  of  cbarged-off  asaeta. 

The  stockholders  of  record  at  ths 
time  of  the  reduction  of  the  capital  stock 
of  a  national  bank,  and  not  those  of  record 
at  the  expiration  of  ita  charter,  are  enti- 
tled to  the  proceeds  of  the  bad  or  doubtful 
assets  set  apart  at  the  time  of  aucb  reduc- 
tion In  compliance  with  the  requirement  of 
the  Comptroller  of  the  Currency  that  such 
assets  should  be  charged  off  or  set  asido 
for  the  benefit  of  those  who  were  then 
stockholders,  the  bank,  after  auch  reduction, 
being  left  with  Its  capital  stock,  aa  reduced, 
unimpaired,  and  a  surplus  exclusive  of  tbe 
assets  in  question. 


[No.  80.] 


IN  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut  to  review  a 
judgment  which,  reversing  the  judgment  of 
the  Superior  Court  of  New  London  County, 
in  that  atate,  adjudged  that  the  stock- 
holders of  record  of  a  national  bonk  at  ths 
time  of  its  reduction  of  its  capital  stock 
were  entitled  to  the  cbaiged-off  assets,  and 
directed  distribution  accordingly.  Affirmed, 
e  same  case  below,  78  Conn.  76,  60  AU. 
10C9- 


tEx  parte  Virginia,  100  U.  8.  S39,  S46, 
347,  2S  L.  ed.  676-680;  Neol  v.  Delaware, 
103  U.  S.  370,  26  L.  ed.  S67;  Tick  Wo  ▼. 
Hopkins,  118  U.  S.  3S6,  30  L.  ed.  220,  S 
Sup.  Ct.  Rep.  1064;  Gibson  t.  Ulsaissiml. 
162  U.  S.  665,  40  L.  ed.  1876,  16  8np.  OL 
Rep.  004;  Chicago,  B.  ft  Q.  R.  Co.  t.  0U> 
cago,  166  n.  8.  &«,  e>8,  2S4,  4t  L.  ad.  BTib 
90,  08^  IT  Snp.  Ct.  B«p.  681. 
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Conii«ctIait,  wu  tt  bttnldng  auoeUtlon, 
orgftnUed  uid  exlstfug  under  ttie  Iawb  of 
the  United  State*,  with  a  capiUI  itock  of 
9300,000. 

Ab  stated,  in  snbvt&nce,  bf  ths  miprem* 
oourt  of  errors  of  Connecticat,  the  direct- 
ors, hsTing  voted  to  recommend  i,  reduction 
of  the  capital  stock  from  (300,000  to  9200,- 
000,  were  advised  by  the  Comptroller  of  the 
Currency  that  it  would  be  approved,  "pro- 
vided so  much  of  the  Amount  »»  is  necei- 
Bary  is  used  to  charge  off  bad,  doubtful,  and 
unproductive  assets,  the  difference  only 
•  being  paid  to  the  shareholder!  in  cash ''and 
that  "the  shareholders  of  a  national  bank, 
upon  a  reduction  in  capital  stock,  are  en- 
titled to  either  receive  the  cash  or  the 
chorged-ofT  assets,  and  neither  can  be  with- 
held without  their  consent."  The  Comp- 
troller also  informed  the  president  of  the 
bank:  "The  assets  belong  to  the  stock- 
holders of  record,  and  a  trust  fund  must  be 
created,  so  that  those  assets  may  be  dis- 
tributed among  the  stockholders  of  record 
when  your  capital  is  reduced."  The  stock- 
holders, in  Hay,  1900,  voted  to  make  the 
reduction,  and  the  president  first,  and  thra 
the  directors,  tiled  with  the  Comptroller  • 
written  statement  that  "the  whole  amount 
of  the  reduction,  mr.,  ClOO/XKI,  will  be  used 
for  the  purpose  of  charging  off  bad,  doubt- 
fu],  and  unproductive  assets,  no  money  to 
be  paid  to  the  shareholders  unlass  reidised 
from  said  assetB,  which  are  to  be  set  aside 
and  collected  for  the  benefit  of  the  share- 
holders of  record  at  date  of  the  Issuance  of 
the  Comptroller's  ocrtiflcste  approving  tha 
reduction."  The  Comptroller  gave  his 
certiftcnte,  dat«d  June  9,  1900,  approving 
the  reduction,  without  any  qualiflcations. 

"On  .Tune  27th  a  schedule  of  certain  as- 
sets of  the  bank,  each  Item  being  given  a 
valuation,  and  the  total  valuations  of  all 
amounting-  to  1100,307.86,  was  presented  to 
the  directors,  who  thereupon  voted  that  the 
assets  so  scheduled,  "which  assets  are  con- 
sidered either  bad  or  doubtful,  and  on  ao- 
eount  of  which  the  capital  stock  of  the  bank 
has  been  reduced  from  $300/K)0  to  $200,000, 
be  set  aside  from  the  other  assets  of  the 
bank,  and  be  held  by  it  In  trust  for  ths 
stockholders  of  record  on  the  9th  day  of 
June,  1900,  and  that  what«ver  may  be 
realized  from  said  assets  be  distributed  from 
time  to  time  as  may  be  reasonable  among 
•aid  stockholders  in  proportion  ttt  th^  re- 
spective holdings  on  said  date.* 

Thereupon  the  acoomit  with  capital 
stock  on  Uie  books  of  the  bank  was  credited 
with  a  reduction  of  1100,000,  and  the  ttama 
named  in  the  scbednls  above  deaertbed  wera 
Aarged  to  ths  aoooaut  of  profit  and  loss  at 
tka  TBhuttkn  tt  9100,807^6.    Bame  of  ths 


Items  were  tf  r«al  estate;  the  rest  were  notm 
well'secured]  and  all  were  those  referred  to* 
in  the  directors'  statement   to   the    Comp- 
troller, dated  June  9th. 

"This  left  the  bank  with  good  asista 
worth  over  $240,000. 

"The  bank  thereafter,  until  Its  charter  ex- 
pired In  1903,  kept  a  separate  account  re- 
lating to  the  assets  included  in  the 
schedule,  entitled  'Stockholders'  Trust,'  in 
which  were  credited  all  collections  and 
charged  all  expenditures  arising  in  con- 
nection with  endeavors  to  realize  upon  them. 

"Two  of  the  scheduled  items  represented 
claims  for  a  larger  amount;  the  valuaUon 
affixed  to  each  representing  the  eatlmated 
loss  upon  it.  The  same  claims  were  also 
entered  in  the  books  of  the  hank,  as  part  of 
its  remaining  capital,  at  a  valuation  for 
each  equal  to  the  difference  between  its  face, 
and  the  valuation  assigned  to  it  In  the 
schedule. 

"The  receiver  has  received  980,240  on  ac- 
count of  the  scheduled  assets.  Some  of 
them  also  remain  uncollected,  but  have  a 
value.  To  one  of  the  Items,  entered  as 
OJemand  loans,  E.  A.  Packer,  91C,017JS0.'  be- 
longed certain  railroad  stock  held  as  col- 
lateral security.  A  note  for  over  91,001^ 
made  by  'C  P.  CogawaU,  trustee,'  and  dis- 
counted by  the  bank  to  pay  an  assessment 
on  this  stock,  was  included  In  the  reducsd 
capital  of  9200,000,  and  in  Uarch,  1903,  was 
paid  off  from  the  proceeds  of  sales  of  ths 
stock;  leaving  a  balance  of  sneb  proceeds, 
which  was  included  In  the  990,240  above 
mentionad. 

"All  the  certificates  repreaentlng  tlM 
sharee  In  ths  original  capital  were,  OB  or 
about  July  1st,  1900,  exchanged  by  tho 
holders  for  certificates  in  favor  of  aa<b  for 
two  third*  of  the  number  of  his  original 

The  charter  of  the  bank  expired  by  laps* 
of  time  Pebraary  84,  1008,  and  its  affairs 
were  being  settled  in  the  manner  provided 
by  law,  when  a  oomplaint  In  equity  wsa 
filed  by  a  stockholder  In  the  superior  court 
of  Connecticut,  asking  for  the  appointment 
of  a  receiver  to  wind  ap  Its  affairs,  becausa 
of  alleged  misappn^riation,  and  a  receiver 
was  appointed.  The  receiver  filed  a  petition 
with  the  court,  stating  that  in  Hay,  MOO, 
the  capital  stodc  of  the  bank  was  reduced^ 
from'9800,000  to  9200,000,  and  that  thera-  • 
upon  assets  of  the  face  value  of  9100,00t 
were  darged  off  and  set  aolde,  and  that  a 
question  had  arisen  as  to  whether  the  pro- 
ceeds of  tiioee  assets  be  dlstrftnted  to  the 
sto^boUers  of  record  at  the  time  of  tha 
reduction    or    of    the    expiration    of    the 

daima  to  the  sfcirgsd-ofl 1~  by  tMbb 
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■f  ovoenhip  of  origliMl  (tock  w&«d  espttU 
waa  redaced;  of  mch  stock,  althoiigli  K  had 
bten  Burrendwed  uid  new  rtock  Umodi  and 
of  atock  after  ttie  Teduction, — Here  filed. 

The  Buperior  court  Iteld  tkat  those  aaaeta 
belonged  to  the  bank,  and  should  be  dis- 
tributed to  the  atockhoIdErs  of  record  at  tba 
expiration  of  ita  diarter. 

The  mpreme  court  of  arrors  adjudgad 
that  tiks  stockholdera  of  record  at  time  of 
reduction  were  entitled  to  the  charged' 
assets,  and  rereTsed  the  judgment  of  the 
■nperior  court,  with  directions  to  distribute 
accordinglr.    78  Conn.  76,  00  AtL  1009. 

Whereupon  thia  writ  of  error  was 
brought. 

Hesna.  Donald  Q.  PeckiDa  and  William 
S.  Shields  for  plaintiff  In  error. 

Uessre.  Frank  T.  Btown  and  HadU  A. 
BnU  for  defendants  in  error. 

f  ib.  Chief  Justice  rtUler  deHrered  the 
qtlnion  of  the  oourt: 

Thia  is  not  a  case  inToMng  the  rights  of 
ereditors  or  «f  rainoritj  stockholders  as 
anch,  but  a  case  raising  the  bare  question 
to  whom  aaseta  remaining  on  a  valid  re- 
duction of  the  capital  atock  of  a  national 
bank  belong. 

The  national  banking  act  (title  82,  Bav. 
StaL)   providea: 

"Sec  514.1  (U.  S.  Comp.  SUt  lOOI,  p. 
SU3).  Anj  BSBociBtion  formed  under  thia 
tUle  may,  by  the  vote  of  •hareholden  own- 
ing two  thirds  of  its  capital  stock,  reduce 
^  Ita  capita]  to  anj  sum  not  below  the 
•  amonnt'required  bj  this  title  to  authoriM 
the  formation  of  assodations;  but  no  such 
reduction  shall  be  allowable  which  will  re- 
duce the  capital  of  the  aasociation  below 
th»  amount  required  for  its  outstanding  cir- 
enlation,  nor  shall  anj  such  reduction  be 
■ade  until  the  amoont  of  the  proposed  te- 
duotion  has  been  reported  to  the  Comptrol- 
ler of  the  Currency,  and  bis  approval  thereof 


The  reduction  In  this  caae  was  aeeom- 
pUsfaed  at  a  time  when  the  bank  waa  not 
being  wound  up,  by  the  required  vote  of 
the  stockholden,  and  with  the  i^proral  of 
the  Comptroller  of  the  Currency,  and  the 
new  shares  on  the  basis  of  the  reduction 
were  accepted  hf  all  the  stockholders. 

The  bank  waa  left  with  goad  assets  of 
More  than  (240,000,  or.  In  other  words,  with 
an  unimpaired  capital  stock  of  9200,000  and ' 
a  curphis  of  20  per  cent,— that  is,  $40,000, 
■xchitiTe  of  the  aaeeta,  the  dlstributloii  of 
iriikh  Is  the  matter  In  oontrorersy.  Theae 
MMta  were  set  apart  I«  compliance  with 
tha  raqnirainaDt  ot  the  Oamptroller  that  car-  > 
tafai  bad,  iaiJbttai,  and  UB^«dnetiTe  ssents 


shoold  be  diargvd  off  or  set  aalde  for  the 
benefit  of  thoee  who  were  stockholders  at 
the  date  of  the  approTaL  This  require- 
ment, though  not  stated  in  the  certificate  of 
approval,  waa  evidently,  on  the  facta,  made 
a  CMiditlon  thereof,  and  presumably  in  ac- 
cordance witb  the  practice  of  the  Comp- 
troller'a  office,  and  waa  Impoaed  to  the  end 
that  juatiee  might  be  done  to  the  ownera 
of  the  original  sharea. 

It  Is  sold  that  the  original  capital  of  the 
bank  of  1300,000  waa  impaired  prior  to  the 
reduction,  aay  to  the  extent  of  130,000,  aa 
shown  by  adding  to  the  $240,000  the  valna 
of  the  scheduled  aasets,  satimated  at  $30,- 
000. 

Aa  a  general  rule.  It  may  be  admitted 
that  where  capital  stock  is  Impaired  and  a 
reduction  la  made  merely  to  meet  that  im- 
pairment, there  can  be  no  distribution.  But 
that  Is  rot  this  case,  !n  which  the  stock- 
holdera  of  record  June  9,  1900,  had  a  right 
to  require  a  distribution  among  them  of  an 
exceas  upon  reduction  in  proportion  to  their 
respective  holdinga.  In  the  language  of  the. 
Connecticut  supreme  court:  "The'right  to' 
receive  what  might  ultimately  be  realif»d 
from  the  fund  thua  set  apart  became,  there- 
fore. Irrevocably  veeted  In  tboae  who  were 
shareholders  on  June  0th,  1900,  and  they 
or  their  assigns  sre  now  entitled  to  what- 
ever Is  to  be  distributed  from  ft."  [78 
Conn.  79,  80  Atl.  1080.] 

It  foUowa,  as  held,  that  the  transfer  of 
■bares  after  the  reduction  of  June  0,  IfiOO, 
did  not  carry  any  right  to  an  interest  in 
the  tpedal  trust  fund,  the  proportionate  in- 
terest thnein  having  vested  In  the  thw 
riiareholders  aa  Individuals.  The  result  is 
unaffected  by  the  fact  that  distribution  In 
cash  may  have  been  contemplated  aa  the 
asaets  sat  aride  were  reallEod  upon. 

The  eonehiBlon  at  which  we  have  arrived 
dispenses  with  the  neoeaaity  of  dlacuaslng 
other  questions  anggested. 

Judgment  aSrmad. 


Error  to  atata  eeiirt~-FederaI  qvettion— da- 
dsloa  oa  non-Federal  ground. 

The  judgment  of  the  Ohio  mpreme 
court  upholding  the  validity  of  the  provi- 
sions of  the  free  banking  act  ot  March  SI, 
leSl,  9  30,  as  amended  April  24,  1879,  under 
whid  an  indictment  had  oeen  found  agalnat 
the  cashier  of  a  bank  incorporated  undv 
that  act,  In  the  faoe  of  the  objection  that 
BBch  aectlon,  by  anbjaeting  ofOoera  of  taiatl- 
totloaa  ao  iaootporatod  to  criminal  UaMMj, 
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whan  offlcen  of  other  bulking  iuititutlws 
guilty  of  Eimilar  »ct8  are  not  h  •ubjectsd, 
Oeniea  the  equal  proteotion  of  the  lawi, 
cannot  b«  renewed  b;^  the  Fedend  Supmna 
Court,  where  the  failure  of  the  state  court 
to  file  an  opinion  leavea  it  doubtful  wheth- 
sr  that  court  may  not  have  held  that  the 
words  "any  banking  company,"  aa  used  in 
tne  section  in  question,  embrace  all  bank- 
ing institutions  in  the  state,  whether  incor- 
porated under  the  free  banking  act  or  not. 

INo.  4M.1 

Argued    NoTember    14,    16,  IWB.    Decided 
January  7,  1907. 

Iff  ERROE  to  th«  Supreme  Court  oi  the 
8tat«  of  Ohio  to  review  a  judgment 
whicli  affirmed  a  judgment  of  the  Circuit 
Court  of  Btark  County,  in  that  atate,  dis- 
missing  a  writ  of  habeas  corpus  sued  out 
by  the  cashier  of  »  bank  Incorporated  under 
tli«  free  banking  act,  who  had  been  indicted 
for  a  violation  of  such  act.  Dismissed  for 
want  of  juriBdicti<nL 

Statement  by  Mr.  Justice  Brewer: 
The  sole  question  in  this  case,  as  stated 
by  counsel  for  plaintiff  in  error,  is  whether 
the  following  section  of  the  statute*  of  Ohio 
contravenes  5  1  of  the  14th  Amendment  of 
the  Constitution  of  tlie  United  States: 

"Every  preaident,  director,  cashier,  teller, 
dark,  or  agent  of  any  banking  company  who 
shall  embezzle,  abstract,  or  wilfnlly  mis- 
apply any  of  the  moneya,  funds,  or  credits 
of  such  company,  or  shall,  without  author- 
ity from  the  directors,  issue  or  put  forth 
any  certificate  of  deposit,  draw  any  order 
or  bill  of  exchange,  make  any  acceptance, 
aasigr.  any  notes,  bonds,  drafts,  or  bills  of 
exchange,  mortgage,  judgment,  or  decree,  or 
shall  make  any  false  entry  in  any  book,  re- 
port, or  statement  of  the  company,  with  in- 
tent in  either  case  to  injure  or  defraud  the 
company,  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  per- 
son, or  to  deceive  any  officer  of  the  com- 
pany, or  any  agent  appointed  to  inspect  the 
affairs  of  any  banking  company  in  this 
state,  shall  be  guilty  of  an  ofFense.  and, 
J^  Upon  conviction  thereof,  shall  be  confined 
*  tn  the 'penitentiary,  at  hard  labor,  not  less 
than  one  year  nor  more  than  ten  years." 
Section  30,  act  of  March  El,  1861,  entitled, 
"An  Act  to  Authorize  Free  Banking,"  as 
amended  April  24,  1879,  76  Ohio  Laws,  74; 
2  Bntes'B  Anno.  Stat.  (Ohio)  tith  ed.  SS  3821- 

sses. 

PtaintitT  in  error,  who  was  cashier  of  the 
Canton  State  Bank,  a  bank  incorporated 
under  the  above  "free  banking"  act,  was  in- 
dieted  In  the  court  of  oommoa  pleaa  of 
ttark  eoonty  for  a  violation  of  this  seetion. 


A.  demurrv  to  the  Indictment  having  beta 
overruled,  he,  before  arraignment,  sued  eat 
a  writ  of  habeas  eorpns  in  the  drcuit  covrt 
of  that  county.  Thereafter,  the  final  judg- 
ment of  the  supreme  court  of  the  state  In 
that  proceeding  having  been  adverae,  he 
brought  the  case  here  on  this  writ  of  tmt, 

Mr.  WiUIam  A.    Lynch    for   plaintiff  In 


•  Mr.  Justice  Btewei  delivered  the  opinion* 
of  the  court: 

Counsel  predicate  the  nnconatltntlonnllty 
of  thia  statute,  not  on  Its  provisions  stand* 
ing  by  themselves,  but  on  its  relation  to 
other  statutes. 

On  February  28,  1873  (70  Ohio  Laws,  40), 
an  act  was  passed  In  terms  incorporating 
savings  and  loan  associations,  but  with 
powers  such  as  In  fact  authorized  the  carry- 
ing on  of  ordinary  commercial  iwnking. 
Under  this  statute  a  few  institutions  war* 
organized.  In  1830  a  general  incorporatloB 
law  was  enacted  (Rev.  Stat.  Ohio  1880,  | 
323S  and  following],  and  under  It  many 
banks  were  formed.  In  addition  the  bank- 
ing statistics  of  the  state  show  that  then 
are  several  banks  owned  by  unincorporated 
stockholders,  copartnerships,  or  individuals 
Now,  In  no  statute,  save  the  free  banking^ 
act,  is  there  anysection  with  provisions* 
kindred  to  those  In  §  30,  above  quoted,  sad 
the  contention  Is  that  the  plaintiff  in  error 
was  denied  the  "equal  protection  of  tbs 
laws"  guaranteed  by  the  14th  Amendment, 
in  that  he  was  subject  to  prosecution  and 
punishment  for  matters  and  things  which. 
If  done  by  a  eaabier  of  any  similar  Institu- 
tion, whether  unlnoorpotmted  or  Incorpo- 
rated under  the  statutes  of  Ohio  other  than 
the  free  banking  act,  would  not  subject  him 
to  punishment.  The  cashiers  of  such  otiicr 
institutions  are  charged  with  duties  snb- 
stanttally  the  same  as  those  of  this  plain- 
tiff tn  error,  and  yet  the  one  may  be  pun- 
ished for  a  violation  of  those  duties  and  the 
othera  not.  Can  the  state  single  out  a  few 
men  and  punish  them  for  acts,  when  for 
like  acts  others  are  free  from  U^Htyt 

No  opinion  was  filed  by  the  supreme  oonrt 
of  the  state,  and  we,  therefore,  are  not  ad- 
vised of  the  grounds  upon  which  that  court 
held  S  30  valid;  yet  that  conrt  did  hold  It 
valid,  and  in  the  face  of  the  same  objec- 
tions that  are  made  to  it  here.  If  "any 
banking  company,"  as  found  In  the  free 
banking  act,  la  applicable  to  every  banlriiv 
institution,  no  matter  under  what  statnta 
organized,  there  la  no  violation  of  the  Mptal 
protection  of  the  laws.  Counsel  for  plaMW 
In  error  eontand  that  the  nfnm»  OMrt 
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could  not  hara  glrcn  m  broad  k  inaajiing 
to  those  TCoTds,  becBiue  they  are  fai  »  hc- 
tlon  treating  of  crimes,  uid  the  mle  of 
ftrict  construction,  which  !•  niilT«TS>1  In 
napect  to  criminal  atatutee,  forhida  Iti  ex- 
taaaion  to  instltutiona  other  than  thoee  In- 
corporated under  the  act  of  which  It  is  a 
part;  because  the  title  of  the  original  act, 
"An  Act  to  Authorize  Free  Banking,'  llmite 
the  acope  of  the  statute,  and  therefore  the 
i^jpUcability  of  erery  section  therein;  and, 
further,  that,  aa  the  free  banking  act,  aa 
originally  passed,  was  only  to  be  In  force 
until  the  year  1872,  It  Ii  Improbable  that  a 
eriminal  proviaion  of  general  application 
ahould  be  inserted  In  an  act  so  limited  in 
the  matter  of  time.  On  the  other  hand.  It 
Is  contended  by  the  defendant  In  error  that 
§  the  words  in  S  30<  "any  banking  company," 
*  embrace  all  banking  Institutiona  In  the  state 
of  Ohio,  whether  incorporated  under  the 
free  banking  act  or  not,  and  this  becanse 
the  words  themselrsa  are  broad  and  com- 
prehensive, because  there  Is  no  other  pro- 
rision  in  the  statutes  for  punishing  those 
who  commit  the  offenset  named  In  aaid  seC' 
tlon,  and  it  cannot  be  supposed  that  the 
legislature  intended  that  other  like  officials 
■hould  be  immune  from  punishment,  and 
also  because  §  30,  both  in  the  wiginal  act 
and  also  in  the  Revised  Statutes,  baa  no  ap- 
parent connection  with,  in  no  wa^  modilles 
or  affects,  any  other  sections,  and  might  as 
well  have  been  placed  in  the  eriminal  code 
or  by  itself  tn  the  statutes. 

But  we  aT«  not  called  upon  to  dedde 
which  is  the  eoiraot  interpretation.  The 
supreme  court  of  ■  state  Is  the  ultimate 
trflnuial  to  determine  the  meaning  of  its 
local  statutes.  We  are  not  to  assume  that 
that  which  seems  more  reasonable  to  ua  also 
teemed  m<M-e  reasonable  to  and  was  adopted 
by  it.  Before  we  can  pronounce  its  Judg- 
ment In  conflict  with  the  Federal  Constitu- 
tion It  must  be  made  to  appear  that  Its 
declaion  waa  one  necessarily  in  conflict 
therewith,  and  not  that  possibly,  or  even 
probably,  it  was.  It  surely  Is  not  un- 
worthy of  conrideration  that  the  legisla- 
ture, having  before  it  the  question  of  pun- 
ishment for  offenses  eommitted  by  banking 
officers,  having  made  provision  therefor  by 
one  section  In  wbidi  It  uaed  the  term  '^ny 
banking  company,"  may  have  believed  that 
thereby  It  had  included  in  Its  punitive  pro- 
visions all  banking  Institutions,  and  that 
a  repetition  of  that  section  in  other  atatutea 
waa  unnecesBsry.  We  do  not  decide  that 
this  waa  ao,  but  we  do  hold  that,  tn  view 
of  the  atlenee  of  the  supreme  court,  we  are 
not  Justified  in  aasomlng  that  it  held  that 
it  was  not  so, 

Tmfhv,  ]f  wa  asauiM  thai  the  snprmne 
wait  wu  o(  the  opUoa  that  •  N  waa 


limited  in  its  appllcabilltj  to  institution! 
incorporated  under  the  &«a  JM^iHwg  act,  a 
question  will  then  be  whether  the  aeleetion 
of  officera  of  those  Institutions  and  subject- 
ing them  to  punishment,  when  the  ofBcera 
of  all  other  banking  Inatitntions,  guilty  of  Q 
similar  offenses,  are^not  so  snbject,  la  a* 
denial  of  the  equal  protection  of  the  lawa. 
The  power  of  a  state  legislature  to  select 
certain  Indlvidnala  for  the  operation  of  a 
statute  Is  not  an  arbitrary  power,  ons  that 
It  can  exercise  without  regard  to  any  prin- 
ciple of  classification.  And  yet  there  is  a 
power  of  selection.  The  14th  Amendment 
was  not  designed  to  prevent  all  ezerdse  of 
Judgment  by  a  atate  legislature  of  what 
the  interests  of  the  state  require,  and  to 
compel  it  to  nm  all  Its  laws  In  the  channels 
of  general  legislation.  It  may  deem  that 
social  and  buainess  eoudltions,  without 
penal  legislation,  afford  ample  protection  to 
the  public  against  wrongdoing  by  certtdn 
ofSciala,  while  such  legislation  may  be 
deemed  necessary  for  like  protection  sgainst 
wrongdoing  by  other  officials  chained  with 
substantially  similar  duties.  The  duties  ai 
a  county  or  dty  treasurer  may  be  very  Ilka 
those  of  the  treasurer  of  a  charitable  or 
business  corporation,  and  yet  If  the  legisla- 
ture prescribed  penalties  for  misconduct  of 
the  former,  and  none  for  similar  miscon- 
duct of  the  latter.  It  would  be  giving  the 
Amendment  extreme  force  to  make  it  ef* 
fldent  to  overthrow  the  statute  and  thus 
relieve  all  treasurers  from  punishment.  In 
short,  the  selection,  In  order  to  become  ob- 
noxious to  the  I4th  Amendment,  must  b« 
arbitrary  and  unreasonable;  not  merely 
possibly,  but  clearly  and  actually  so.  Car- 
roll V.  Greenwich  Ins.  Co.  1S9  U.  S.  401, 
411,  60  L.  ed.  246,  260,  28  Sup.  Ct.  Hep. 
00.  Would  the  singling  out  for  punish- 
ment of  the  officers  of  the  free  banks  b« 
an  arbitrary  selection?  The  free  banks, 
though  they  may  be  like  other  banking  In> 
stitutlons,  are  not  In  all  respects  the  sam& 

But  here,  too,  we  are  not  called  upon  for 
an  absolute  decision,  nor  do  we  deem  It 
necessary  to  determine  whether  there  ba 
such  differences  as  wHI  sustain  the  Impori- 
tlon  of  punishment  of  their  officers,  when 
none  Is  cast  upon  the  like  officers  of  other 
banks.  We  only  refer  to  these  matters  to 
Indicate  that  there  were  at  least  two  ques- 
tions before  the  supreme  court  involving 
the  validity  of  g  SO,  one  of  which,  at  least, 
presents  no  matter  of  a  Federal  nature,  and 
in  respect  to  each  of  which  something  maySJ 
be  said  one  way'ond  the  other,  and  until  it* 
Is  shown  what  the  supreme  court  did.  In 
fact,  dedde,  it  Is  impossible  to  hold  that  tha 
section,  as  construed  by  It,  Is  In  conflict 
with  tha  Federal  Oonatltntlon. 

Under  thoM  etrmuutaneaa  It  ia  dear  tkaft 
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we  have  n»  JvbAitton  (JahBMB  t.  RMc, 
1ST  n.  8.  sn^  H  L.  ad.  683, 11  Bnp.  CL  lUp. 
in,  ABd  eaaea  cttad  In  opfnlon),  amd  the 
writ  of  airor  li  dlamhHd. 


gARTEY  H.  MILLEB.  PIS.  In  Ett., 


WnxUU  L.  DATIS,  FW.  In  Btt., 


CHARLES  H.  VAN  HOBN,  PU.  la  Err., 


[Noa.  447,  44B,  440,  460.] 


IN  EEBOR  to  t1i«  Supreme  Court  of  the 
Stftte  of  OUo  to  renew  four  sepante 
judgments  which  affirmed  Judgmente  of  the 
Grcuit  Court  of  Stark  Couatj,  in  that 
■tate,  djsmiwliig  writ*  of  habua  corpus 
■ued  out  bj  officers  of  a  bank  Incorporated 
under  the  free  banking'  act  of  that  state, 
who  had  been  indicted  for  Tlolatlons  of  sueh 
act.  Distnisced. 
Ur.  William  A.  lynch  for  plidntiffs  fn 


Mr.  Justice  Brewer  delirared  the  opinion 
of  the  court: 

The  same  queitlon  controls  these  eases  ai 
tbe  one  }ust  decided,  and,  for  the  reasons 
given  In  the  foregoing  opinion,  ther  are  dis- 
mlued. 

(204  u.  B.  m» 

ERIE  RAILROAD  OOUPANT,  PeUtloner. 


ASmlr«1t7  Jurisdiction— nilt  to  enforce  cen- 

tilbntioB. 

I.  A  court  of  admiralty  has  jnrfsdle- 

Uou  of  a  Ubel  tironi^t  hj  one  of  two  vea- 

n^v,   wUsB   wiva  tiutii  Mjaagad  w  M  In 


fault  for  a  eolUtlon,  to  enforce  eontrffautloB 
on  aocormt  of  Ita  payment   ot  the  entin 
damage  to  the  eai^  of  the  other  resael. 
Contribntion^between  Teaaeii  la  fault  for 
collision. 
2.  The  rig^t  of  one  of  two  vessel*  wlileh 
were  both  In  fault  for  a  oolKslon  to  enfore* 
contributiou   where  it   lias   paid  the  entire 
damage  to  the  cargo  of  the  other  Teasel  Ii 
not  affected  bj  proTielons  in  the  latter  Tea- 
sel's bills  of  lading,  g^iug  her  the  benefit 
of   insurance,    and    fiSng   the    time    within 
which  claims  for  damage  must  l>e  made  and 
suits  therefor  Institute 
Judgment— res  jndicata, 

S.  A  decree  dlTidlng  the  daroaiire  sus- 
tained by  two  vessels  held  in  fault  for  a 
ooUiaion,  but  refusing  to  diTide  the  dam- 
ages to  cargo,  because  that  question  was  not 
open  under  the  pleadings,  doe*  not  prevent 
the  TBHsel  which  has  been  compelled  to  pay 
the  entire  cargo  damage  from  bringing  a 
libel  in  admiralty  against  the  other  vwel 
to  enfcvee  eontribution. 

[No.  134.] 


ON  WRIT  of  Certiorari  to  the  Onited 
SUtes  Circuit  Court  of  Appeals  for  the 
Sorenth  Circuit  to  rtTlew  a  decree  which 
rerersed  a  decree  of  the  District  Court  for 
the  Northern  Dlctriet  of  nilncrfs,  enforcing 
contribution  to  eai^  damage  between  two 
vessels  held  in  fauit  for  a  oolUsIon,  and 
ordered  the  libel  dismissed.  Decree  of 
Circuit  Court  of  Appeals  reversed  and  tliat 
of  the  Dlctriet  Court  affirmed. 

Bee  *ame  ease  below,  148  Ted.  S. 

The  fact*  are  stated  In  the  opinion. 

Hesars.  ChariM  E.  Kiemet  and  W.  O. 
Johnson  for  petitioner. 

Messrs.  Harvey  D.  Qonlder,  Frank  S.  Has- 
ten, and  B.  H.  Holding  for  rospcmdeut.  ^ 

*Hr.  Jastiae  HolaiM  delivered  the  opinion* 
of  the  oonrt: 

Thia  is  a  libel  In  admiralty,  brought  by 
the  petitioner  as  euecessor  in  corporate 
identity  to  the  Union  Steamboat  Company, 
to  recover  a  part  of  a  aom  paid  by  It  to  th«  A 
respondent* as  the  reanit  of  previous  ad-> 
miralty  prooeedlngs  which  came  before  thIa 
court  seven]  times.  The  former  proceed- 
ing* were  begun  by  the  reapondent,  aa 
owner  of  the  propeller  Conemangh  and 
bailee  of  her  cargo,  to  reeover  for  damages 
to  both  by  a  collision  between  her  and 
the  propeller  New  York.  Aft«r  hearings 
below  (63  Fed.  SS3,  S7  O.  Q  A.  IH,  S4  U. 
S.  App.  £48,  B2  Fed.  8IB,  SO  &  C.  A.  828, 
56  U.  B.  App.  146,  Be  Fed.  814)  it  was  de- 
cided by  tUa  eoqrt,  en  ewtlorari.  Hint  boA 
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sentatfTes  of  the  cai^o  could  raooTcr  their 
whole  damages  from  the  New  York,  The 
N8W  York,  176  U.  8.  187,  44  L.  mL  126,  " 
8np.  Ct.  Rep.  67.  Thereupon  the  district 
eonrt  entered  %  decree  dividing  the  damages 
sustained  hj  the  ateunera,  requiring  the 
New  York  to  pay  to  the  Gonemaugh  on 
that  account  113,083.33  and  interest,  and 
further  required  it  to  pay  all  the  damages 
to  the  cargo  of  the  latter, — the  insurBrs 
cargo  who  had  interrened  reeeiTlug  their 
ahare,  and  the  Conemaugh  receiving  the 
residue  as  trustee.  The  owners  of  the  New 
York  then  applied  to  this  court  for  a  man- 
damus directing  the  district  court  to  divide 
the  damages  to  cargo.  This  waa  dented  on 
the  ground  that,  if  the  court  below  erred, 
the  remedy  was  b;  appeal.  £x  parte  Union 
6.  B.  Co.  178  U.  S.  317,  44  L.  ed.  1084,  20 
Sup.  Ct.  Hep.  B04.  Upon  that  intimation 
an  appeal  was  taken  to  the  circuit  court  of 
appeals  tor  the  sixth  circuit,  aJid  after  a 
motion  to  dismiss  had  been  denied  (44  C. 
C  A.  38,  104  Fed.  C61)  the  decree  was  af- 
«rmed  (47  C.  C.  A-  232,  108  Fed.  102).  On 
a  second  certiorari  that  decree  waa  affirmed 
b7  this  court.  189  U.  B.  363,  47  L.  ed.  854, 
23  Sup.  Ct.  Rep.  SD4.  The  New  York  paid 
the  damages  and  brought  this  suit. 

The  ground  of  the  last -mentioned  decree 
waa  that  the  claim  of  the  New  York  waa 
not  open,  and  the  circuit  court  of  appeals 
dented  leave  to  amend  the  pleadings,  for  the 
nas<»  that  the  petitioner  would  be  left 
free  to  assert  Ks  claim  in  an  independent 
proceeding.  47  C.  C  A.  232,  108  Fed.  107. 
In  the  present  esse  the  district  court  fol- 
lowed this  expression  of  the  circuit  court 
of  appeals,  and  made  a  decree  giving  the 
petitioner  one  half  of  the  damages  paid  hj 
„lt  on  account  of  cargo.  The  circuit  court 
^  of  appeals  for  the  seventh  drcult,  however, 
•  before  which  the  present  case  came  on  ap- 
peal, held  that  the  whole  matter  was  rsi 
fudicata  hj  the  final  decree  in  the  former 
cause,  and  ordered  the  libel  dlsmisaed.  142 
Fed.  0.  Thereupon  a  third  certiorari 
granted  by  this  court,  and  the  record  is 
now  before  us. 

The  respondent  set  up  three  defenses,  be- 
low and  here.  It  atgned  that  there  was 
no  Jurisdiction  in  admiralty  over  the  claim 
fai  Its  present  form,  that  the  petitioner  had 
BO  case  upon  the  merits,  and  that  It  waa 
concluded  by  the  former  decree.  The  cir- 
cuit conrt  of  appeals  decided  against  the 
first  two  points  before  sustaining  the  third. 
We  shall  take  them  up  In  their  order.  The 
jnriBdfctlon  appears  to  ns  tolerably  plain. 
If  it  be  assumed  that  the  right  to  cMi- 
trlbntion  Is  an  Incident  of  the  joint  lia- 
bility in  admiralty,  and  Is  not  ret  fudioata, 
K  would  be  a  mere  historical  anomaly  if  the 
•dmln]^  courts  were  not  free  to  work  out 


their  own  system,  and  to  finish  the  adjust- 
ment of  maritime  rights  and  liabilities.  In- 
deed, we  imagine  tlMt  this  would  not  havt 
been  denied  very  strenuously  had  the  ques- 
tion been  raised  by  proper  pleadings  in  con- 
nection with  the  original  suit.  But  If  tho 
right  is  not  barred  by  the  former  decree,  it 
would  be  Btm  more  anomalous  to  send  the 
parties  to  a  diDferent  tribunal  to  secure  that 
right  at  this  stage.  For  the  decree  was 
correct  aa  far  as  It  went,  and,  by  the  hy- 
pothesis, might  stop  where  It  did  without 
impairing  the  claim  to  contribution.  That 
claim  is  of  admiralty  origin  and  must  be 
satisfied  before  oomplete  Justice  Is  done. 
It  cannot  be  that,  because  the  admiralty 
has  carried  out  a  part  of  its  theory  of  jus- 
tice, it  is  prevented  by  that  fact  atone  from 
carrying  out  the  rest.  See  The  Uoriska,  47 
C.  a  A.  IIS,  107  Fed.  BS9. 

On  the  merits  also  we  have  no  great  diffi- 
culty. The  rule  of  the  common  law,  even, 
that  there  is  no  contribution  between 
wrongdoers.  Is  subject  to  exception.  Pol- 
lock, Torta,  7th  ed.  IBS,  IQS.  Whatever  its 
origin,  the  admiralty  rule  in  this  country 
Is  well  Icnown  to  be  the  other  way.  The 
North  Star  (Reynolda  v.  Vanderbilt)  I0« 
U.  S.  17,  27  L.  ed.  Bl,  1  Sup.  Ct  Rep.  41| 
The  Sterling  (The  Sterling  v.  Petersen) 
loe  U.  S.  047,  27  L.  ed.  08,  I  Sup.  «.  Rep.„ 
SB;  Admiralty  rule,  SB.  Compare  Tbc^ 
Frankland  [1901]  P.  161.*  And  it  la  estab-" 
Ushed,  as  it  logically  followi,  that  the  divi- 
sion of  damages  extends  to  what  one  of  the 
parties  pays  to  the  owners  of  cargo  on 
board  the  other.  The  Chattahoochee,  ITS 
U.  8.  640,  43  L.  ed.  801,  IS  Sup.  Ct.  Rep.  4BI. 
The  right  to  the  division  of  the  latter  ele- 
ment does  not  stand  on  subrogation,  but 
arises  directly  from  the  tort.  The  liability 
of  the  New  York,  under  our  practice,  for  all 
the  damage  to  cargo,  waa  one  of  the  eonse- 
queneea  plainly  to  be  foreseen,  and,  since 
Uie  Conemaugh  was  answerable  to  the  New 
York  as  a  partial  cause  of  the  tort.  Its  re- 
sponsibility extended  to  all  the  manifest 
consequences  for  which,  on  the  general 
ground  that  they  were  manifest,  the  New 
York  could  be  held.  Therefore  the  con- 
tract relations  between  the  Conemaugh  and 
her  cargo  have  nothing  to  do  with  the  case. 
Bee  The  Chattahoochee,  supra.  More  spe- 
dfieally,  the  last-named  vessel's  liability  to 
the  New  York  is  not  affected  by  provisions 
In  the  Conemaugh'*  bills  of  lading,  giving 
her  the  benefit  of  Insurance,  and  requiring 
notice  of  any  claim  for  damage  to  be  made 
in  writing  within  thirty  days,  and  suit  to 
be  brought  vrithin  three  mouths. 

It  only  remains,  then,  to  consider  whether 
the  petitioner  Is  concluded  by  the  former 
deeresb  If  tbc  llaUUty  of  the  Conemaugh 
ariiM,  H  wa  have  said,  out   of  flu  Ua^ 
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then  itiauMte  follow  that  tlie  New  York 
eitli«r  is  Rttemptlng  to  iplit  up  ita  cause  of 
*ctios,  or  to  recover  In  exceBS  of  »  decree 
covering  the  case.  It  ie  true  that  the  New 
York  was  the  defendant  in  the  former  suit, 
but  the  damage  to  the  New  York  wai  al- 
lowed for  in  the  division.  If  the  allow- 
ance was  b7  way  of  recoupmeot,  then  it 
may  be  aaid  that  the  New  York,  by  asiert- 
tng  a  counterclaim  for  Its  damages,  bound 
Itself  to  present  Its  whole  claim  to  the  same 
extent  ae  if  it  had  brought  the  suit;  at 
least,  until  it  had  neutralized  the  claim 
nade  against  it  is  the  Conemaugh's  own 
right.  If  the  allowance  wai  because  divi- 
sion ia  th«  Tory  form  and  condition  of  any 
claim  for  damage  to  vesaela  In  ease  of 
mutual  fault  (The  North  Star,  aupra; 
Stoomvaart  Haatschappy  Kederland  v. 
Penineular  ft  O.  Steam  NaT.  Go.  L.  B.  7 
»App.  Caa.  T9B,  SOI,  SOS),  and  the  mutual 
?  rlghta'cancel  each  other  pro  Umto  as  they 
arise,  Just  aa  In  an  account  current,  as  dis- 
tinguished from  set-off,  then  it  might  be 
contended  that  the  claim  In  reipect  of  the 
payment  of  damage  to  cargo  la  an  item  in 
the  same  account  with  the  one  for  damage 
to  the  ship,  and  that  a  decree  aa  to  one  In- 
Tolvee  a  dispoaition  of  the  other,  and  makes 
the  whole  matter  ret  fudieata.  See  The 
Manitoba  (Beatty  t.  Hanna],  I2Z  U.  S.  97, 
111,  SO  L.  ed.  10S6,  1100,  7  Sup.  Ct  Eep. 
1158. 

But,  whatever  be  the  technical  theory, 
the  right  of  a  defendant  to  a  division  of 
the  damage  to  the  vessels  when  both  are  in 
fonlt,  and  its  contingent  claim  to  partial  In- 
demnity for  payment  of  damage  to  cargo, 
must  be  separable,  from  the  necessity  of 
to  case.  To  illustrate.  Suppose,  In  a  ease 
of  colIisiiHi,  one  vessel  to  be  sued  for  dam- 
age to  the  other  vessel  aloue.  It  could  not 
•at  up  the  poialblUty  thai  tlw  cargo  own- 


ers might  sue,  some  time  within  six  years, 
and  suspend  the  decree  on  the  ground  that 
otherwise  the  defendant  might  be  barred 
from  demanding  indemnity  In  ease  the  cargo 
owners  should  sue  and  succeed.  If  cargo 
owners  ahould  sue  one  or  the  other  Teasels 
after  a  division  of  the  damages  to  the  ves- 
aels  themselves,  it  must  be  that  the  libellee 
would  be  free  to  require  the  other  to  ex- 
merate  or  indemnify  it  to  the  same  extent 
as  if  no  such  division  had  taken  place.  It 
would  be  impossible  to  do  justice  other- 
wise. Aa  to  the  English  law,  see  Stoom- 
vaart Maatschappy  Nederland  v.  Penlnsnlar 
ft  0.  Steam  Nav.  Co.  L.  It.  7  App.  Cas.  796, 
806. 

If  we  are  right,  then  this  Is  a  atrong  case 
for  holding  that  the  petitioner  is  not  barred. 
It  stands  adjudicated  that  its  pleadings  did 
not  open  Its  preaent  claim.  They  could  not 
have  done  so,  because,  at  that  stage,  the 
petitioner  not  having  paid,  it  bad  no  claim 
for  Indemnity,  but  only  for  exoneration. 
It  was  not  bound  to  adopt  the  procedure 
permitted  to  it  by  rule  60.  It  did  ask  leave 
to  amend  so  aa  to  protect  Its  rights,  but 
was  met  by  the  argument  of  the  respondent 
and  the  opinion  of  the  circuit  conrt  of  ap- 
peals that  it  could  bring  a  new  suit.  Thia 
ooort  said  the  same  thing  in  afiirming  the 
decree  against  the  New  York.  "If,  as  b«-ei 
tween  her  and  the  Conemaugh,*Bhe  have  a? 
claim  for  recoupment,  the  way  Is  open  to 
recoTcr  it."  189  U.  S.  368,  4T  L.  ed.  867,  ES 
Sup.  Ct.  Hep.  S04.  The  same  proposition 
was  Implied  In  The  Juniata  (United  StatM 
T.  Juniata),  03  U.  S.  S37,  940,  23  L.  ed.  080, 
931.  Every  consideration  leads  us  to  ad- 
here to  this  statement  in  the  cireumstaBaw 
of  the  case  at  bar. 

Decree  of  Qrenlt  Court  of  Appeal!  t^ 

Decree  of  IMatriot  Ckmrt  ftlBnnaA, 
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Public  Und»— raUroail  land  craDt — efiwt  of 
ptior  withdrawal  from  entry. 

1.  loud  which,  at  the  date  of  tha  grant 
bj  the  act  of  July  2,  ISU  (13  SUL  at.  L. 
S«6,  307,  chap.  217),  to  the  Northern  Paeifie 
Railroad  Compaay,  was  withdrawn  of  record 
for  the  benefit  of  the  Lake  Superior  ft  Mb- 
•isstppi  railroad  under  the  prior  grant  bj 
the  act  of  May  6,  1804  (13  Stat,  at  L  04, 
chap.  TQ],  was  not  "public  land"  within  the 
meaning  of  the  later  grant,  and  did  not 
paas  under  It  when  or  becauae  it  waa  anb- 
•equeutlj  ascertained  that  such  land  waa 
without  the  line  of  the  definite  location  of 
the  L*ke  Superior  ft  Miaaisujipi  Railroad, 
and  was  within  the  plaoa  limits  of  the 
Korthcni  Pacific  Railroad,  as  defined  by  its 
map  of  definite  location,  but  aueh  land, 
when  freed  from  the  earlier  grant,  became 
«  part  of  the  public  domain,  lubject  only 
to  be  disposed  of  under  the  general  land 

Public  land! — railroad  land  grant — mfSdan- 
cy  of  withdrawal  order. 

2.  An  order  of  the  Land  Department 
directing  the  local  land  office  to  auspeni' 
from  pre-emption,  ecttlement,  and  sale  i 
*%ody  of  land  about  20  mllea  in  width"  !• 
■ot  ao  uncertain  and  Indefinite  aa  to  be 
without  legal  force  aa  to  lands  which  are 
eot«nniDOU8  and  within  10  miles  of  the 
line  of  the  general  route  of  the  railroad  for 
the  benefit  of  which  the  order  was  made, 
aa  such  route  it  defined  on  a  map  or  " 
gram  to  which  the  order  refers. 

[No.  121.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Orcnit  Court  for  the  Diatriet  of  Min- 
nesota, dismissing  a  bill  to  enjoin  the  cut- 
ting or  removing  of  standing  timber  from 
certain  land  to  which  complainant  claims  ti- 
tle under  the  Northern  Pacific  Railroad  land 
grant.    Affirmed. 
See  same  case  below,  139  Fed.  014. 
The  facta  are  stated  In  the  opinion. 
Messrs.   Charles  W.  Buns  and  Jamea  B. 
Kerr  for  appellant. 
„    Ur.  J.  If.  SearUi  for  appelleea. 

'   *Mr.  Justice  Hailan  delivered  the  (pinion 
of  the  court: 

This  suit  involves  t4ie  title  to  the  south 
half  of  the  aontbeaat  quarter  of  section 
twenty- seven,  townahlp  fifty-two  north, 
tange  fifteen  west,  in  the  atate  of  Minne- 


*  The  principal  qneation  In  the  case  !■  • 
whether  the  land  in  diepnte  waa  embraced 
by  the  grant  of  publio  lands  made  by  Om- 
gr«H  July  2d,  ISH  (13  BUt.  at  U  SSS,  367. 
chap.  217),  to  the  Northern  Pacific  Railroad 
Company,  in  aid  of  the  construction  of  % 
railroad  and  tel^taph  line  from  I^ke  Su- 
perior to  Puget  aound.  If  it  was  not,  then 
the  decree  of  the  drcuit  court  dismissing  the 
bill  waa  right,  as  waa  that  of  the  circuit 
oonrt  of  appaala,  affirming  that  decree. 

By  the  act  of  May  6th,  1801  (13  SUt. 
at  L.  04,  chap.  TS ) ,  Congress  made  a  grant 
of  public  lands  to  tlie  state  of  Minnesota  in 
aid  of  the  construction  of  a  railroad  from 
St.  Paul  to  the  head  of  Lak«  Superior.  Thla 
grant  waa  Tested  in  the  Lake  Superior  ft 
Mississippi  Railroad  Company,  and  that 
company,  on  the  Tth  day  of  May,  1804,  filed 
its  map  of  yeaeral  route.  This  map  waa 
accepted  by  the  lAnd  Department,  and  a 
copy  was  transmitted  May  20th,  1604,  to 
the  proper  local  land  office,  which  was  in- 
formed of  the  approval  by  the  Secretary  of 
the  Interior  of  a  withdraioal  of  landa  for 
the  hak»  fiuperior  A  Miiaittlppi  road,  and 
that  office  was  ordered  to  suspend,  and  it 
did  suspend,  "from  pre-emption,  settlement, 
and  sale  a  body  of  land  about  SO  miles  in 
width,"  a*  iHdieaitd  on  the  aboM  mop.  The 
land  in  dispute  was  within  the  exterior 
lines  of  this  general  rout«  of  the  lAke  Sa- 
perior  ft  Missiaaippt  road,  as  defined  by  Ita 
map,  and  waa  part  of  the  land  m  untfc- 
drown, 

After  the  aooeptanea  of  the  map  of  gen- 
eist  route  of  the  Lake  Superior  ft  Missis- 
sippi Railroad,  and  a^ter  the  withdrawal 
by  the  I«nd  Department,  for  (he  benefit  of 
that  company,  of  the  lands  covered  by  that 
map,  Congress,  by  the  above  act  of  July  2d, 
1804  (13  Bt«t.  at  L.  305,  307,  chap.  217), 
declared  "that  there  be,  and  heretgr  Is,  grant- 
ed to  the  "Northern  Pacific  Railroad  Com- 
pany,' its  suecessora  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of 
said  railroad  and  telegraph  line  to  the  Pa- 
cific ooaat,  and  to  secure  the  safe  and  speedy 
transportation  of  tiie  mails,  troops,  muni- 
tions of  war,  and  public  stores,  over  the 
route  of  said  line  of  railway,  every  alternate^ 
section  of  publto  land,  not  mineral,  desig-J 
nated  by  odd  numbers,  to  the  'amount  of* 
twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line,  as  aald  company 
may  adopt,  through  the  territories  of  the 
United  States,  and  ten  alternate  sections  of 
land  per  miie  on  each  side  of  said  rail- 
road whenever  it  passes  through  any  state, 
and  whenever,  on  the  line  thereof,  the  Unit- 
ed States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claima  or  righta, 
at  the  time  the  line  of  said  road  la  deftoita- 
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Ij  fixed,  and  a  plat  Utotwif  lU«d  la  the  of- 
Am  of  the  CommiwioiNr  of  tli«  Oanaral  Land 
OfflM.- 

lu  18M  th«  Laka  Snperior  &  Hiuiaatppi 
Bailroad  Compui7  Died  ■.  map  ol  tha  d</- 
imitt  loeatkn  of  its  road,  from  whleb  It  ap- 
peared that  the  land  in  dispute  waa  oataide 
«f  the  place,  indemnity,  and  tarminal  Unlta 
of  that  road  aa  thus  located. 

In  1SS2  tlte  Northern  Faeifla  Railroad 
Company  filed  ita  map  of  definite  location, 
which  showed  that  the  particular  lande  here 
in  diapute  were  in  the  place  limita  indicat' 
•d  by  that  map. 

In  1883  the  latter  oompany  filed  in  the 
proper  oSloe  a  liat  of  lands  which  it  auert- 
ad  were  covered  by  the  ^ant  mada  to  it 
on  July  2d,  1904,  and  on  that  list,  amang 
other  lands,  were  those  here  in  dispute. 

In  1901  the  Commisiioner  of  the  Land 
Office  refused  to  approre,  and  rejected,  the 
list  so  far  ae  the  lands  now  in  qnestfon  were 
ooncemed,  upon  the  gnnind  that,  although 
they  appeared,  after  the  definite  location  of 
the  Northern  Pacific  Railroad,  to  be  within 
the  primary  limits  of  the  grant  made  for 
tliat  road  by  the  act  of  Jnly  £d,  1884,  they 
"were  exoepted  from  the  operation  of  said 
grant,  because  they  were,  at  the  date  of  tha 
pauage  of  taid  ait,  within  10  miles  of  the 
probable  route  of  the  Lake  Superior  ft  MiS' 
sissippi  Railroad,  in  aid  of  the  construction 
of  which  a  grant  waa  made  by  the  act  of 
May  Bth,  18S4,  and  icers  embrOMd  vnthm 
the  withdrawal  of  Hay  26th,  1894,  made  on 
acoount  of  the  last-mentloned  grant."  The 
qneetion  waa  taken  on  appeal  to  tha  Sec- 
^  rotary  of  the  Interior,  and  he  also  rejected 
a  the  abore  list,  rendering  a  decision  nnder 
?date  of'july  leth,  ISOl,  afilrming  the  de- 
daion  of  the  Commissioner, — the  Secretary 
roltng  that,  as  these  lands  were,  at  the  datt 
of  the  grant  to  the  Tiorthem  Paoifie  Rail- 
road Oompany,  already  "Included  within 
as  ewiating  and  laiof^il  withdratBal  made  In 
aid  of  a  prior  grant,"  they  were  not  to  be 
deemed  "public  lande"  when  the  Northern 
Pacific  gmnt  of  1884  waa  made,  and,  eon- 
aequently,  were  not  embraced  by  that  grant. 
The  Secretary  held  that  the  fact  that  a 
right  under  a  prior  grant  did  not  eventual- 
ly attach  to  the  landa  here  in  question  was 
immaterial ;  "first,  because  the  act  of  Jnly 
2,  1864,  was  a  grant  in  prtEsenfi,  and  second, 
because  a  reserration  on  account  of  a  prior 
grant  will  defeat  a  later  grant  tike  that  of 
July  2,  1864,  whether  the  lands  are  needed 
in  satisfaction  of  the  prior  grant  or  not." 
Be  Northern  P.  R,  Co.  81  I^nd  Dec  33, 
tinder  that  decisloii  the  above  list  filed  by 
the  Northern  Padflo  Railroad  Company  was 
formally  and  finally  canceled,  and  theae 
lands  were  never  auigned  to  it  by  the  Land 
Department.  | 


Although  the  stipolatlon  of  the  partie*' 
as  to  the  facta  la  vary  lengthy,  those  here  - 
stat«d  an  sufficient  to  preaent  tha  point ' 
upon  whleh.  It  I*  agreed,  the  decision  of  tbo ' 
caae  depends. 

We  havB  seen  that,  at  the  date  of  tho 
grant  of  July  2d,  1864,  to  tha  Northern  Pa- 
cific Railroad  Ctonpany,  the  particular  land 
in  dispute  was  within  the  lines  designated 
by  the  aocepted  map  of  the  general  route 
of  the  Lake  Superior  ft  Mississippi  Rail- 
road; and  that  the  grant  for  the  Northern 
Pacific  Railroad  was  of  "public  land."  Waa 
the  land  here  Is  dispute  pubUo  land  at 
the  date  of  the  paatage  of  that  act!  If,  by 
reason  of  Its  having  been  then  withdrawn 
by  the  Land  Department  from  pie-emptfon, 
settlement,  and  ssle,  it  was  not,  at  the  dat« 
of  the  Northern  Paolfie  grant,  to  be  deemed 
public  land,  did  that  grant  attach  to  it 
when  the  Northern  Pacific  road  was  def- 
initely located  In  18821  These  questions 
were  answered  in  the  negative  by  both  the 
circuit  court  and  the  unanimous  judgment 
of  tha  circuit  court  of  appeals.  134  Fed.  303, 
136  Pod.  814.  ^ 

It  haa  long  been  settled  tnat  the  grant  ton 
the  Northern* Pad fio  Railroad  Company  }fj? 
the  act  of  1664  waa  one  in  pnxaenti;  that 
Is,  the  company  took  a  present  title,  as  of 
the  date  of  tbe  act,  to  the  lands  embraced 
by  the  tonne  of  the  grantj  the  words  "that 
there  be,  and  hereby  Is,  granted"  importing 
"a  transfer  of  present  Litle,  not  a  promise 
to  transfer  one  in  the  future."  In  St.  Paul 
ft  P.  R.  Co.  T.  Northern  P.  R.  Co.  139  U. 
1,  6,  30  L.  ed.  77,  7fl,  11  Sup.  Ct  Rep, 
389,  390,  the  court  said  that  "the  route 
not  being  at  the  time  determined,  the  grant 
was  in  the  nature  of  a  fioat,  and  tha  titlo 
did  not  attach  to  any  specific  sections  until 
they  wore  capable  of  iaentifieatiou ;  but, 
when  once  identified,  the  title  attached  to 
them  aa  of  the  date  of  the  grant,  except  aa 
to  such  sections  as  were  specifically  re- 
served. It  Is  In  this  sense  that  the  grant 
termed  one  in  jtrartenti;  that  Is  to  aay,  it 
is  of  that  character  aa  to  all  lands  within 
tbe  terms  of  the  grant,  and  not  reserved 
from  it  at  the  time  of  the  definite  location 
of  the  TOut«.  This  is  the  construction  given 
to  similar  grants  by  this  court,  where  tha  ' 
question  has  been  often  considered;  indeed, 
it  is  so  well  settled  as  to  be  no  longer  open 
discnasion.  Schulenberg  v.  Harriman, 
21  Wall.  44,  60,  22  L.  ed.  651,  GG4;  Leav-  . 
enworth.  L.  ft  O.  R.  Co,  v.  United  States,- 
U.  S.  733,  23  L.  ed.  634;  Missouri,  K.  . 
4  T.  R.  Co.  T,  Kansas  P.  R.  Co.  07  U.  S. 
491,  24  L.  ed.  lOBS;  St.  Josepb  ft  D.  C.  R.) 
Ca  T.  Baldwin,  103  U.  S.  42fl,  86  L.  ed.| 
678."  The  same  principle  was  reaffirmed  in, 
Bardon  v.  Northern  P.  R.  Co.  146  U.  8.' 
630,  B43,  SO  L.  ad.  806,  810,  12  Sup.  Ct  Bep. 
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866,  and  in  mtnj  otber  cs«u  which  are 
familiar  to  the  pTofeaaion  and  need  not  be 
dted. 

Again,  no  lands  p&saed  that  wtn  not,  at 
the  d*ta  of  the  grant,  public  land ;  that  ia, 
lande  "open  to  sale  or  other  diapoaition  nn. 
der  gtneral  laws;"  not  lands  "bo  whicb  any 
elaims  or  rights  of  others  have  attaobed." 
Bardon  t.  Northern  P.  R.  Co.  supra.  At  the 
time  of  the  grant  of  18M  to  the  Northern 
Pacific  Rulroad  Company  the  lands  here  In 
dispute  were,  as  ns  have  seen,  among  those 
vithdravm  by  the  Land  Department  from 
pre-emption,  settlement,  and  sale,  and  were 
held  apiedfically  under  the  grant  of  Uay  6th, 
1864,  for  the  lAke  Superior  A  Miaaiasippi 
.  Bailroad.  They  were  not,  therefore,  public 
2  buds  embraced  by  the  later  grant  to  the 
•  other  company.  'The  grant  of  the  Northern 
Pacific  Railroad  Company  spoke  as  of  the 
date  of  the  act  of  July  Zd,  1864;  and  that 
company  did  not  acquire  any  title  to  these 
lands,  then  withdrawn,  by  reason  of  the 
fact  that  when  its  line,  at  a  subsequent  date, 
was  definitely  located,  they  had  become  freed 
from  the  grant  made  by  the  act  of  Hay  5th, 
1B64,  to  the  state  of  Minnesota.  Being  at 
tha  dato  of  the  grant  of  July  Sd,  1864,  un- 
iter  the  operation  of  tm  order  of  imtAdnMoal 
ty  (he  Land  Dsportmenl,  they  were  not  in 
the  category  of  lands  emliTaoed  by  that 
grant  of  "public  lands."  When  the  with- 
drawal order  ceaaed  to  be  In  force  the  lands 
•o  withdrawn  did  not  poas  under  the  lator 
grant,  but  became  a  part  of  the  public  do- 
main, subject  to  be  disposed  of  under  the 
general  land  laws,  and  not  to  be  clamed 
under  any  railroad  land  grant.  There  Is 
BO  escape  from  this  conclusion  under  the 
ftdj'ndged  coses. 

In  Kansas  P.  R.  Co.  t.  Dunmeyer,  113  U. 
B.  629,  23  L.  ed.  1122,  6  Sup.  Ct  Bep. 
066,  In  which  the  attempt  was  made  to  in- 
clude within  a  railroad  grant  lands  to 
which  a  homestead  claim  had  previously 
attached,  but  which  claim  had  ceaaed  to  ex- 
ist when  the  line  of  the  railroad  was  defl- 
niteiy  fixed,  the  court,  speaking  by  Mr.  Jus- 
tice Milter,  said:  "No  attempt  has  vrvr 
been  made  to  Include  lands  reserred 
to  the  United  States,  which  reseira- 
tion  afterwards  ceased  to  udst,  with- 
in  the  grant,  though  this  road,  and 
obbera  with  grants  in  similar  language,  have 
more  than  once  passed  through  military 
reaervations,  for  forts  and  other  pnrpoees, 
which  have  been  pven  np  or  abandoned  as 
nch  reservatlona,  and  were  of  great  Talue. 
Nor  is  it  understood  that,  in  any  cam  where 
lands  had  been  othenoiw  disposed  of,  their 
reeeraion  to  the  government  brought  (Aem 
•cifAfa  the  grant." 

In  Bardon  v.  Northern  P.  %.  Oo.  mpra, 
lb.  JnsUoa  lUd,  ddltwlng  the 


judgment  of  the  oonrt,  said:  "In  the  Lear- 
enwortti  Caaa,  snprs,  Vbe  appellant,  the  ndl- 
road  company,  oontended  that  the  fea  of 
tha  land  was  In  U»  United  States,  and  only 
a  right  of  occupancy  remained  with  the  In- 
dians; that,  under  the  grant,  tha  state 
would  hold  the  title  subjeot  to  their  right« 
of  occupancy;  but,  as  that  had'lieen  subae-* 
quently  extlngniahed,  there  was  no  sound 
objection  to  the  granting  act  taking  full 
cfi'Bct.  The  court,  however,  adhered  to  its 
conclusion,  that  the  land  oovered  by  the 
grant  could  only  embrace  lands  which  were, 
at  the  time,  public  lands,  free  frton  any 
lawful  claim  of  other  parties,  unless  there 
was  an  express  provision  showing  that  the 
grant  was  to  have  a  more  eztaided  opera- 
tion,— citing  the  decision  in  Wilcox  t.  Jack- 
son, 13  Pet.  498,  10  L.  ed.  264,  to  which  we 
have  referred  above,  that  land  onoe  I«jra% 
appropriated  to  any  purpoee  too*  tfttfreby 
Mvertd  from  iKe  publio  domain,  and  a  tufr- 
•efuent  taie  tootttd  not  be  Aonstmed  to  etn- 
hraee  it,  iho»g\  not  tpe^Aail]/  reaerved. 
And  of  the  Indians'  right  of  ooeupancy  it 
said  that  this  right,  with  the  oorrelstiva  ol>- 
ligation  of  the  government  to  enforce  it, 
negatived  the  idea  that  Congress,  even  in 
the  absence  of  any  positive  stipulation  to 
protect  the  Osages,  intended  to  giant  their 
land  to  a  railroad  company,  sither  absoluto- 
ly  or  mtm  oTiera,  'For  all  practical  pur- 
poses,' the  court  added,  'they  owned  it;  as 
the  actual  right  of  possession,  the  only  thing 
they  deemed  of  value,  was  secured  to  them 
by  treaty,  nntil  they  should  elect  to  sur- 
render it  to  tha  United  States,'  Three  jus- 
tices, of  whom  the  writer  of  this  opinion 
was  one,  diaaented  from  the  majority  of  the 
court  In  the  Leavenworth  Case;  bat  the 
decision  has  lieen  uniformly  adhered  to  since 
ito  announcement,  and  this  writer,  after  a 
much  larger  azperience  In  the  consideration 
of  pubUo  land  grants  tinea  that  time,  now 
readily  cimoedee  tiiat  the  rule  of  construe* 
tion  adopted,  that,  in  the  abasnoa  of  any 
express  provision  indicating  otherwise,  a 
grant  of  public  lands  only  applies  to  lands 
which  are  at  the  time  free  from  existing 
elaima,  ia  better  and  safer,  iMth  to  the  gov- 
ernment and  to  private  parties,  t^an  the  rule 
which  would  paaa  the  property  anhject  to 
the  liens  and  claims  of  others.  The  latter 
construction  would  opco  a  wide  field  of  lit- 
igation between  the  grantees  and  tliird  par* 
tiss." 

Again,  In  the  same  case,  where  the  con- 
tention was  that  the  Northern  Pacific  grant 
embraoed  lands  to  which  a  pre-emptio.i  elaim^ 
had  prevtoualy  attached,  but  which  claim^ 
was  cancded'after  the  dato  of  that  giant,* 
Uie  oonrt  saidi  "That  pre-emption  entry  re- 
mained of  record  until  August  6,  1666,  when 
U  wu  euwriad;  but  this  was  after  the  data 
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«f  tihe  grant  to  tfae  Horflliflni  PAdfle  BaUwJ 
Oompuij,  and  also  aAer  tb«  date*  of  the 
HT«nJ  grant*  made  to  tha  atata  of  Wiaooa- 
ain  to  aid  in  the  conitnution  ot  railroad 
and  telegraph  linea  within  that  state.  Th« 
Mneelafion,  at  already  laid,  did  not  have 
tft«  tffeat  of  liringiitg  ttn  land  under  th« 
•porotum  of  the  grant  to  the  Iforthern  Pa- 
ciflo  Bailroad  Company;  it  aimply  restored 
tha  latid  to  th«  moat  of  puhlio  land*,  to  be 
dealt  with  aubsequentlj  in  the  aame  man' 
neT  as  an;  other  public  land*  of  the  United 
Btatai  not  covered  t^  or  azoepted  from  the 

Id  United  BUtw  t.  Bouthwn  F.  R.  Co. 
146  V.  8.  570,  SOS,  »  L.  ad.  1091,  IIOl,  13 
Sap.  Ot  Rep.  162,  ISO,  thia  court,  apealdng 
b;  Mr.  Juatlce  Brewer,  laid:  "Indeed,  the 
Intent  of  Congreaa  In  all  nilroad  land 
grants,  aa  baa  been  anderatood  and  declared 
by  this  court  again  and  again,  Is  that  ancb 
grant  shall  opeiata  at  a  fixed  time,  aod 
•haJl  take  only  soeh  lands  as  at  that  time 
are  public  lands,  and,  therefore,  grantabU 
by  CongreBs,  and  ia  narer  to  be  taken  aa  a 
floating  aatboritj  to  approjoiate  all  tracts 
vithln  tlie  specified  liniita  which,  at  any 
sobseqnent  tline,  may  become  public  landa." 
In  Whitney  w.  Taylor,  168  U.  S.  86,  92,  36 
1.  «d.  SOS,  90B,  IB  Sup.  Ct  Bap.  796,  790, 
Hr.  Jostios  Brewer,  again  ipealdng  for  the 
court,  aald:  '^nat  when,  on  the  recorda  of 
the  local  land  office,  there  is  an  existing 
elalm  on  tlie  part  of  an  Individual  under 
the  bomeBtead  or  pre-emption  law,  which 
has  been  recognized  by  the  offlcera  of  the 
goremment,  and  baa  not  bean  eanceled  or 
act  aalde,  the  tract  in  reapeet  to  which  that 
claim  ta  existing  is  evoepted  from  the  op- 
eration of  a  railroed  land  ffrant  containing 
tha  ordinary  excepting  claaaea,  and  this 
aotwiHistanding  such  claim  may  not  be  en- 
forceable by  Oie  claimant,  and  la  subject 
to  eancelatlon  by  the  gorernment  at  Ita 
own  suggestion  or  upon  the  application  uf 
other  partiea.  It  wae  not  the  intention 
of  OoDgress  to  open  a  oontioveTsy  between 
the  claimant  and  the  railroad  company  as 
to  the  TsJidlty  ot  the  former's  claim.  It 
^was  enough  tlwt  the  claim  existed,  and  the 
e  question  of  Its  Talldify  waa  a  matter  to  be 
•  settled  between'the  goTemment  and  the 
elalmant,  in  respect  to  which  the  railroad 
company  was  not  permitted  to  be  heard." 
In  Spencor  t.  McDongal,  169  IT.  B.  SO,  40 
L.  ed.  77,  16  Sup.  OL  Rep.  1026,  the  court 
referred  to  Wolcott  *.  Dm  Moines  NaT.  ft 
R.  Co.  6  Wall  S81,  16  L.  ad.  SB9,  in  wbI<A 
the  question  aroae  whether  a  grant  of  pub- 
lic lands  on  each  side  of  Des  Moines  river, 
In  aid  of  navigation,  terminated  at  the 
month  of  Bacooon  fork  or  extended  along 
the  whole  Usigth  of  the  rlTSr  to  the  north- 
«n  boundary  of  tha  stata^  and  nld:  Tha 


I^nd  Department  ordared  tbat  landa  tha 
wbole  IcngUi  of  the  river  witbln  the  atata 
should  be  withdrawn  from  sale.  In  Oi» 
course  of  anbeequent  litigation  it  waa  de- 
cided by  this  court  that  the  grant  termi- 
nated at  the  mouth  of  the  Raccoon  river. 
But  in  tlie  eaae  cited  it  was  held  that  the 
wiUidrawal  by  the  I^nd  Department  of 
lands  above  the  mouth  of  the  Baecoon  river 
ma  valid,  and  that  a  subseqnant  railroad 
grant,  with  tlie  ordinary  reservation  clause 
in  it,  did  not  operate  upon  lands  to  mth- 
draum."  So,  in  Northern  P.  R.  Co.  v.  Mua- 
ser-Sauntry  I«nd,  Logging,  k  Mfg.  Co.  168 
U.  S.  604,  607,  SU,  42  L.  ed.  696,  607,  G09, 
IS  Sup.  CL  Rep.  206,  200,  207:  "But  a  sin- 
gle question  ia  preeeuted  in  this  caae,  and 
that  ia  whether  the  withdrawal  from  sale 
by  the  Land  Department  In  March,  1866,  of 
lands  within  the  indemnity  limits  of  the 
grant  of  18G6  and  18S4  exempted  auch  landa 
from  the  operation  of  the  grant  to  the 
plaintifT.  It  will  be  perceived  tiMt  tba 
grant  in  aid  of  the  defendant  railway  com- 
pany waa  prior  in  date  to  that  to  the  plain- 
tiff, and  that  before  the  time  of  tha  filing 
of  plaintiff's  maps  of  general  route  and  def- 
inite location  the  lands  were  witiidrawn  for 
tlie  benefit  of  the  defendant.  The  ^rant  to 
the  plaintiff  was  only  of  lands  to  which  the 
United  Sbata*  had  'foil  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption,  or  oEliBr  elalnw 
or  rights,  at  the  time  the  line  of  said  road 
is  definitely  fixed.'  The  withdrawal  by  the 
Secretary  in  aid  of  the  grant  to  the  state  of 
Wisconsin  waa  valid,  and  operated  to  with- 
draw the  odd-numbered  aectlona  within  Its 
limita  from  diapoaal  by  the  land  offlcera  of 
the  government  under  t4)e  general  land  lawa. 
The  act  of  the  Secretary  waa  in  effect  a  rea- 
ccratlon.  Wolcott  v.  Des  Moines  Nav.  &  B.-, 
Co.  6  WaU.  681,  18  L.  ed.  689;  Wolsey  T.g 
Oiapman,  101  U.  &  765,  26  L.  ed.  916,  and* 
caaea  dted  in  the  opinion ;  HamUin  v.  Weat- 
em  Land  Co.  147  U.  B.  G31,  37  L.  ed.  267,  IS 
Sup.  Ct.  Bep.  863,  and  coses  cited  in  the  opin- 
ion. It  baa  bIbo  bean  held  that  ancb  a  with- 
drawal is  effective  against  claims  arising  un- 
der subsequent  railroad  land  grants.  St. 
Paul  ft  P.  B.  Co.  T.  Northern  P.  B.  Co.  139 
I).  B.  1,  17,  18,  36  L.  ed.  77,  83.  84,  11  Supu 
Ct.  Rep.  389;  Wisconsin  C.  R  Co.  v.  For- 
sythe,  150  U.  S.  48,  64,  40  L.  ed.  71,  73,  IS 
Sup.  Ct  Bep.  1020;  Spencer  v.  McDougal, 
159  U.  &  62,  40  L.  ed.  76,  IS  Sup.  Ct.  Rep. 
1026.  ...  All  that  we  here  hold  is,  that 
when  a  withdrawal  of  landa  within  indemni- 
ty limita  is  made  in  aid  of  an  earlier  land 
grant,  and  made  prior  to  the  filing  of  the 
map  of  definite  location  by  a  company  hav- 
ing a  later  grant, — the  latter  having  such 
voida  of  exception  and  limitation  aa  an 
lonnd  ia  the  grant  to  the  plaiDtiff,r- M  9p- 
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•rat«i  to  eoMpt  lft«  withdrmoH  land*  from 
fk«  MOpe  of  JuoA  latw  grant."  The  doo- 
tiiDW  of  tbeM  CUM  wsro  recognliad  in  the 
TMent  cua  of  Nortbetn  F.  R.  Co.  T.  D»- 
iMcaj',  174  U.  S.  oez,  43  L.  ed.  1111,  19  Bup. 
Ct.  S«p.  701. 

In  view  of  theae  deddona  it  is  eleu  thftt, 
u  tlio  landa  in  dispute  wen,  at  tlw  date  of 
the  gnxA  to  the  NortAem  Faaiflo  Ballroad 
Oompanf ,  withdrawn,  of  record,  for  the  ben- 
efit of  the  Lalce  Superior  ft  Miadadpp!  Rail- 
road, under  a  prior  grant,  they  were  not 
public  Unds  within  the  meaning  of  the  later 
grant,  and  ddd  not  come  under  it,  when  or 
because  It  was  anbaaqaently  ascertained  that 
they  were  without  the  line  of  the  definite  la- 
«atIon  of  the  road  of  the  Lake  Superior  Rail- 
road Company,  and  within  the  place  Umits 
«f  the  Northern  Padfie,  as  defined  by  Its 
map  of  definite  location.  When  freed  from 
tte  operatltHi  of  the  accepted  map  of  general 
route  filed  by  the  Lalce  Superior  k  Missis- 
rippi  Railroad  Company,  they  did  not  come 
under  the  operatloa  of  the  later  grant  to  the 
Northern  Parific  Railroad,  but  became  a 
part  of  the  public  lands  constituting  the 
public  domain,  and  subject  only  to  be  dla- 
poaed  of  under  the  genenl  laws  relating  to 
the  public  lands.  If,  by  the  act  of  July  Zd, 
1864,  or  before  the  line  of  the  Northern  Pa- 
dfic  Railroad  was  definitely  locatad,  Con- 

S  gross  had.  In  terms,  appropriated,  for  the 
benefit  of  that  road,  any  of  tiie  lands  em- 
*  braced  in  the  general  route  of  thelsther  road, 
a  different  question  would  be  presented.  But 
It  did  not  do  so.  It  only  granted  for  the 
benefit  of  the  Northern  Pacific  Railroad 
lands  which  lh*n,  July  2d,  1864,  were  public 
lands,  and  no  lands  were  pnblle  lam^s,  with- 
in the  meaning  of  Oongress,  which,  at  that 
tbne,  were  withdrawn  by  the  Land  Depart- 
ment)  that  is,  reaerred  for  the  purposes  of  a 
grant  prior,  although  such  reBermtion 
tnmed  ont  to  have  been  a  miitaks. 

The  suggestion  is  made  in  this  connection 
that  the  order  of  the  land  Department  was 
too  nncertain  and  indefinite  to  have  any  le- 
gal force,  because  the  direction  of  the  local 
land  offlcs  was  to  suspend  from  pre-emp- 
tton,  settlement,  and  sale  "a  body  of  land 
about  20  milea  in  width."  We  deem  this  sug- 
gestion without  mariL  The  order  for  with- 
drawal referred  to  the  diagram  or  map  show- 
ing the  road's  probable  routei  and  It  la 
agreed  that  the  lands  in  dilute  are  ootar- 
minoua  and  within  10  miles  of  the  line  of 
the  general  route  of  the  Lake  Buperkw  ft 
Ulsaisti^  Ballroad,  m  dufhttd  by  tka  o&om 
Mofram  or  map.  The  map,  however  In- 
Wlait^  was  intended  to  oover  theae  lands. 
It  sulfloieBtlr  Indicstwd  these  lands  and  the 
pnbabla  raiU  «<  tits  w«d,  aad  that  was 


Uany  cases  are  called  to  onr  attention 
whidi  are  supposed  to  militate  agf^net  ths 
views  we  have  here  expressed.  We  have  ex- 
amined those  referred  to  and  do  not  peredvs 
that  any  <»ie  of  them  decided  the  particular 
question  now  before  ua.  No  one  of  them 
holds  ti>at  a  grant,  m  prssentt,  of  publie 
lands,  with  the  ordinary  reoervations,  em- 
braces lands  which,  at  the  date  of  such 
grant,  are  under  the  operation  of  a  formal 
order  of  the  Land  Department,  of  record, 
withdrawing  them  for  the  benefit  of  a  prior 
grant  in  the  event  they  should  be  needed  for 
tlie  purposes  of  such  grant.  Nor  does  any 
of  them  hold  that  the  subsequent  canoelatioa 
of  such  withdrawal  order  had  tftte  effect  to 
bring  them  under  the  operation  of  a  later 
grant  of  public  land&  It  is  said  that  United 
States  V.  Oivgon  ft  a  R.  Co.  17S  U.  S.  28, 
44  L.  ed.  8S8,  £0  Bup.  Ct  Rep.  201,  and 
Wilcox  V.  Baatem  Oregon  ImoA  Co.  I7B  U. 
B.  SI,  44  L.  ed.  S08,  EO  Sup.  Ct.  Rep.  SBB; 
ahould  be  regarded  as  oontrolUng  and  ded*^ 
dve  of  this  casa  for  the  appetlut.  We  dog 
not  think  so.  The'principal  point  decided  in* 
those  oasea  was  that  nothing  in  the  act  of 
1864  prevented  Oongress  by  legislation  from 
appropriating  for  the  benefit  of  other  r^- 
road  oorporatlona  landa  that  might  be  or 
were  embraced  within  the  general  route  of 
the  Nortltem  Padfio  Railroad;  and  this  for 
the  reason  that  an  accepted  map  of  general 
route  only  gave  the  company  filing  it  an  la- 
choate  right,  and  did  not  pass  title  to  spe- 
cific sections  until  they  were  identified  by  ft 
definite  location  of  the  road.  Beddes,  im 
ndther  case  was  there  in  force,  at  the  dats 
(rf  the  later  grant,  an  aooepted,  effective  order 
of  the  lAud  Department  withdrawing  the 
lands  there  in  dispute  pursuant  to  an  ac- 
cepted map  of  the  fensrsl  ronte  of  ths 
Northern  Padfle  Railroad.  If  there  had  been 
an  order  of  that  kind.  It  would  still  have 
been  competent  for  Oougreas  to  diqiose  of 
the  lands  within  such  general  route,  as  it 
saw  jH^per,  at  any  time  prior  to  the  definite 
location  of  ths  road  under  the  later  grant. 
In  conformity  with  prior  decisions  it  was 
so  adjudged  in  the  two  cases  above  dtsd. 
Those  eases  did  not  adjudge  that  a  grant  of 
"public  land,*  with  the  usual  reservations, 
embraced  any  lands  which,  at  tA«  titiM, 
were  formally  withdrawn  by  the  Land  De- 
partment from  pre-emption,  settlement,  or 
■ale,  for  the  benefit  of  a  prior  grant. 

We  are  of  opinion  that  the  Circuit  Gomi 
and  the  Circuit  Court  of  Appeals  correctly 
interpreted  the  decisions  of  this  court  and 
did  not  err  as  to  the  law  of  the  esse.  Ths 
Judgment  below  must,  thentoTS^  bs  ■*"'■* 

It  is  so  onlarsd. 


lyCiOOglC 


27  8UPKEUB  COU&T  REPOBTER. 


Ooz.  Tnx, 


<2iM  u.  a.  too 

ITONTANA  ICnnNO  OOMPANT.  Umltad, 
PUT.  In  Err, 


Certlotarl  to  drcult  Mnrt  of  appesla. 

1.  Certiorari  to  the  eirouit  ooart  of  sp- 
peaU  mil  bs  ailowed  by  tbe  Fedenl  8a- 
prem«  Court,  where  the  importjuice  of  tbe 
oftae  demands  it,  to  avoid  any  question  U 
to  the  jurisdictioD  of  the  Supreme  Court  of 
a  writ  of  error  duly  allowed,  where  an  ap- 
plication tor  certiorari  waa  meda  after  a 
motion  to  die  mist  the  writ  of  error  wai 
filed.* 

Mine*— ccnflictinK  lod«  locations— effect  of 
compiomiae. 

2.  An  adjuattnent  of  •nbsutfaee  righti, 
and  not  merely  the  utabliBlunent  of  a  sur- 
face boundary  line  between  two  conQicting 
lode  mining  elaima,  was  accomplished  by 
an  agreement  to  compromiM  advene  pro- 
ceedings, followed  by  the  execution  of  a 
bond  by  tbe  locator  of  one  of  suck  claims, 
by  tbe  terms  of  which  he  was  to  obtain  a 
patent,  and  was  then  to  execute  a  deed  of 
certain  of  the  disputed  territory,  "toother 
with  el]  the  mineral  therein  oontained," 
which  deed,  when  exeouted,  punoant  to  a 
decree  for  specific  pertormanca,  conTeyed 
the  tract  described  In  the  bond  with  all 
the  mineral  therein  contained,"  together 
with  "all  tbe  dips,  apurs,  and  angles,  and 
sleo  all  the  metala,  ores,  gold  and  lilver- 
bMring  quart!  rock  and  eartli  therein." 


{No.  iCP2.] 


In  ERROR  to  the  United  SUtM  areuH, 
Court  of  Appeala  for  the  Ninth  Clreuit 
to  review  a  judgment  which  afflrmed  a  judg- 
ment of  the  Circuit  Court  for  the  District  of 
Montana  in  favor  of  plaintiff  In  an  action  to 
recover  damages  for  the  removal  of  oi«  from 
certain  dispnted  territory.  Carttorarl 
lowed  to  avoid  tbe  question  of  jurisdiction 
of  writ  of  error,  and  tbe  judgment  of  tbe 
Court  of  Appeals  revened  and  the  case  re- 
manded to  tbe  Circuit  Court  for  a  new  trial. 
See  same  oae  below,  147  Fed.  8S7. 

Statement  by  Mr.  Justice  Brewer: 
The  litigation  between  these  parties  has 
been   protracted  tlirough  a  series  of  years. 
,.  A  brief  history  will  help  to  an  underatand- 
g  Ing  of  tlie  present  questions.     Prior  to  1884 
•  Oharles'Mayger  had  located  the  6t.  Louis 
lode  cialm  Iq  Lewis  and  Clarke  county,  Mon- 
tann   torritory,  and  William  Robinaon   and 
others   had   located,   adjoining  thereto,  the 
Kine   riour  lode  claim.     These  claims  eoO' 
fiicted.    Hayger  made  appllcsitlan  for  a  pat- 
ant,    'llicranpon  adverse  proeaedinga  wen 
oommenced  by  Roblnacn  and  Ua  aaaoelatas 
*Ed.  Nate.— For  eoM*  la  pelnt,  see  vaL  I, 


against  Uaygar  is  the  district  oonrt  of  tha 
third  judicial  dietriet  of  Montana.  For  tht 
pnrposB  of  settling  and  eompTomising  that 
action  on  March  7,  1884,  a  bond  was  execut- 
ed by  Mayger  to  the  other  parties,  in  which 
igreed  to  prooaad  aa  rapidly  aa  possible 
to  obtain  a  patent,  and  then  to  execute  and 
deliver  to  Bobinaon  a  good  aJid  sufficient 
deed  of  conveyvnce  of  a  traci  described  aa 
"comprising  a  part  of  two  certain  qnartl 
lode  mining  claims,  known  as  the  St.  Loois 
lode  claim  and  the  Nine  Honr  lode  claim, 
and  particularly  described  aa  follows,  to 
wit."  ITien  follows  a  description  of  what  !■ 
known  aa  the  compromise  ground, — a  tract 
including  an  area  of  12,844.5  square  feet, 
'together  with  all  the  mineral  therein  con- 
tained." Mayger  proceeded  to  obtain  a  pat- 
ent for  tbe  St.  Louie  claim.  Including  tha 
compromise  ground,  as  did  also  Robinson 
and  his  associates,  a  patent  to  the  Nine  Houi 
claim,  mnltting  the  compromise  ground- 
Thereafter  the  plaintiff  In  error  acquired  tha 
interest  of  Bobinson  and  his  associates  and 
the  defendant  in  error  tbe  interest  of  May- 
ger. Tbe  former  company  demanded  a  con- 
veyance of  tbe  compromise  ground  m  ac- 
cordance vrith  tbe  torms  of  the  bond  axeent- 
ed  by  Mayger,  which  being  refused,  suit  was 
brought  in  a  district  court  of  the  atata, 
which  rendered  a  decree  in  it>  favor.  That 
decree  having  been  affirmed  by  tbe  supreme 
court  of  the  state,  the  St.  Loola  Mmpasj 
brought  the  eaae  to  this  court,  and  on  Octo- 
ber SI,  1898,  tlie  judgment  of  tbe  supreme 
court  of  Montana  was  affirmed.  171  U.  B. 
660,  43  L.  ed.  320,  19  Snp.  OL  Sep.  61.  la 
pursuance  of  the  decree  the  Bt.  Louis  com- 
pany deeded  the  tract  described  in  the  bond, 
giving  it*  boundaries,  tbe  number  of  square 
feet  contained  therein,  and  adding,  "togeUier 
with  all  the  minenJ  therein  contained.  To-« 
gether  with  all  tbe  dtps,  spnia,  and  aiiglea,§ 
'and  also  all  the  metals,  ores,  gold  and  all-* 
ver-bearing  quarta  rock  and  earth  therein, 
and  all  the  righta,  privllegea,  and  franchtsai 
thereto  incident,  appended,  or  appurtenant, 
or  therewith  usnaliy  had  and  enjoyed;  and 
also  all  and  singular  tbe  tenements,  heredit- 
aments, and  appurtenances  thereto  belonging 
or  in  anywise  appertaining,  and  the  rents, 
issues,  snd  profits  tbwdn,  and  also  all  and 
every  right,  title.  Interest,  property,  poasee- 
sion,  claim,  and  demand  whatsoever,  as  well 
in  law  OS  In  equity,  of  the  said  party  of 
the  first  part,  of,  in,  or  to  the  si^d  premises 
and  every  part  and  parcel  thereof,  with  tha 
appnrtenanoes." 

Prior  exploraUona,  the  exact  data  of  wbieb 
is  not  ahown,  but  apparently  long  after  the 
compromise  agreement,  bad  dlacloaad  tlia 
fact  that  beneath  the  anrfaoa  of  this  eompro- 
miae  gimtud  there  waa  a  large  body  of  or*' 
whkh,  ft  was  otalmed,  balongad  to  »  Tda 
DU.  Certiorari.  H  4  U. 
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ftpeiing  la  the  tarrltory  of  th»  St  Lonli 
claim.  Thia  wm  not  the  dlHoveiy  vtin,  but 
»  wcondar;  rein,  frequentlf  cftlled  the 
Dnuulunmioii  vein  or  lode,  whoee  apex  wai 
between  the  compromise  ground  snd  the 
ftpez  of  the  St.  Louis  diBcover;  ytia.  Some 
of  tbii  ore  waa  mined  uid  removed  bj  the 
Uontana  eompa&f.  On  September  16,  1893, 
a  ysar  before  tlie  specific  performance  suit 
wss  brought,  tlie  St.  Louis  company  filed 
Ite  complaint  In  the  circuit  court  of  the  Unit- 
ad  States  for  the  dlitrict  of  Montana, 
against  the  Montana  compsny  and  sereral 
indiTidnal  defendants,  claiming  to  recoTcr 
1200,000  for  the  damages  sustained  hy  the 
trespass  of  the  defendants  in  remoring  the 
ore.  In  Its  complaint  the  St.  Louis  company 
alleged  that  it  was  a  corporation  organized 
under  the  laws  of  Montana,  and  that 
Montana  company  was  a  corporation  in 
porated  under  the  laws  of  the  Kingdom  of 
Great  Britain,  but  nothing  was  said  as  to 
the  residence  or  oitlzenship  of  tbe  individual 
defendants. 

On  November  21,  1899,  throe  weeks  after 
the  decision  by  this  court  In  the  specifle  per- 
formance suit,  Cn  amended  and  supplemental 
complaint  was  flled,  which  omitted  the  in- 
e  dividual  defendants  and  sought  a  recover]' 
S*  from  the  Montana'eompany  alone  for  the 
BO  vrrongfully  removed,  as  alleged.  On  June 
80,  1896,  a  second  amended  and  supplemental 
complaint  was  filed,  also  against  f^e  Mon- 
tana company  alone,  and  asking  for  the 
same  relief.  To  this  an  answer  was  filed, 
•etting  up  the  bond  and  deed  heretofore  re- 
ferred to,  and  pleading  that  thereby  the 
pl^ntiff  was  estopped  from  claiming  any 
part  of  the  compromise  ground  or  any  min- 
eral contained  therein. 

Pending  this  litigation,  and  on  reapeetire- 
ly  the  sixth  and  twelfth  days  of  December, 
1SS8,  orders  were  issued  by  the  circuit  court 
restraining  severallf  each  of  tbe  parties  to 
this  litigation  from  taking  any  more  mineral 
from  the  disputed  ground.  On  the  second 
■mended  and  supplemental  complaint  a 
trial  was  had  in  which  judgment  was  ren- 
dered in  favor  of  the  8t.  Louis  company  for 
123,200.  To  review  this  Judgment,  the  Mon- 
tana company  prosecuted  a  writ  of  error 
from  the  circuit  court  of  appeals  of  the  ninth 
circuit,  which  writ  was  dated  October  T, 
tSBS,  and  the  judgment  was  afSrmed  May  14, 
leOO.  42  a  C.  A.  41S,  102  Fed.  430.  The 
St.  Louis  company  took  out  a  cross  writ  of 
error  from  the  circuit  court  of  appeals  dated 
January  30,  1900,  and  that  court  reversed 
the  judgment  October  8,  19O0,  and  remanded 
the  case  tea  a  new  trial  as  to  the  recovery 
■ought  for  tbe  conversion  and  value  of  cer- 
tain ores,  which  had  been  excluded  by  the 
drcult  court  from  tbe  consideration  of  the 
Jurj.   M  L.R.A.  T2fi,  44  C  a  A.  ISO,  104  Fed. 


0B4.  THk  partlea  then  brought,  by  separate 
writs  of  error,  these  two  dedsfons  of  the 
eouit  of  appeals  to  this  court,  on  consider- 
ation whereof  this  court  held  that  the  judg- 
ment In  the  circuit  court  was  entirely  set 
aside  by  tbe  second  decision  of  tbe  court  of 
appeals,  and  therefore  dismissed  both  case* 
on  the  ground  that  there  was  no  final  judg- 
ment. 1B6  U.  &  24,  40  L.  ed.  1039,  22  Sup. 
Ct.  Eep.  744. 

Whereupon  the  court  of  appeals  a«it  down 
to  the  circuit  court  a  mandate  setting  aside 
the  judgment  wt  (oto,  and  ordering  »  new 
triaL  This  new  trial  was  held  on  May  Sl,„ 
1905,  and  resulted  in  a  judgmrait  in  favor  of  g 
the  St.  Louis  company  for*$19S,000,  which* 
judgment  was  affirmed  by  the  circuit  court 
of  appeals,  to  reverse  which  decision  the 
Montana  company  aued  out  thia  wiit  of  er- 

After  this  last  decision  by  the  court  ot 
appeals,  tbe  circuit  court,  on  tbe  application 
of  the  St.  Louis  company,  set  aalde  the  or- 
der which  restrained  it  from  extracting  ore 
from  the  disputed  territory.  Thereupon  the 
Montana  company  flled  its  application  in 
this  court  for  a  reinstatement  of  that  order 
and  that  it  be  continued  In  force  until  the 
final  termination  of  tbe  litigation. 

The  St.  Louis  company  filed  a  motion  to 
dismiss  the  writ  of  error  sued  out  by  the 
Montana  company,  on  tbe  ground  that  tho 
Jurisdiction  of  the  circuit  court  depended  en- 
tirely on  diveree  citizenship,  and  therefOTO 
the  decision  of  the  court  of  appeals  was  final. 
The  Montana  company  then  made  applica- 
tion for  a  writ  of  certiorari,  which  applica- 
tion was  passed  for  consideration  to  the  flnat 
hearing  of  the  ease. 

Uessra.  Ouilei  J.  Hughes,  Jr.,  W.  E.  Cnl- 
len,  Aldls  B.  Browne,  and  Alexander  Brittoa 
for  plaintlS  In  error. 

Messrs.  Milton  S.  Gunn,  Arthur  Brown,  J. 

E.  Ralston,  Thomas  C,  Bach,  J.  B.  Clayber^ 

F.  L.  Siddons,  Ira  T.  Wight,  and  W.  E.  Bich- 
ardson  for  defendant  In  error.  _ 

*  Mr.  JusUca  Brewer  delivered  the  opinion  ■ 
of  the  conrtt  » 

The  flrst  question  !»,  of  coarse,  the  on«^ 
of  Jurisdiction.  If*  the  Jurisdiction  of  the  • 
circuit  court  depended  alone  on  diverse  citi- 
zenship, then,  undoubtedly,  the  decision  of 
the  court  of  appeals  was  final,  and  tbe  case 
could  only  be  brou(^t  here  on  certiorari. 
On  the  other  hand,  if  it  did  not  depend  alone 
on  diverse  citizenship,  the  decision  of  the 
court  of  appeals  was  nat  final,  and  the  case 
is  properly  here  on  writ  of  error.  The  or- 
iginal complaint  alleged  the  citizenship  of 
the  two  corporations,  plaintiff  and  defendant, 
but  did  not  allege  the  dtiienship  of  the  in- 
dIvMnal  defendanta.  In  order  to  enatain  the 
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Jurisdiction  of  the  einmit  court  on 
ground  of  diverse  citizenship,  the  citizenship 
«f  all  the  parties  on  one  side  must  be  diverse 
from  tluit  of  those  on  the  other.  So,  unless 
there  was  a  Federal  question  presented  by 
that  complaint,  as  the  citizenship  of  the  in- 
dividual defendants  was  not  shown,  the  cIT' 
«ait  court  bad  no  jurisdiction  of  the  ease. 
It  may  be  that  this  was  remedied  bjr  the 
■nbaequent  first  and  second  amended  com- 
plaints, in  which  the  Individual  defendants 
were  left  out,  the  citizenship  of  the  two 
porations,  plaintiff  and  defendant,  alleged, 
and  to  which  complainta  the  Montana  com- 
pany, without  raising  any  question  of  ju- 
risdiction, appeared  and  answered.  Conolly 
T.  Tsylor,  Z  Pet.  666,  7  L.  ed.  618;  Anderson 
T.  Watt,  138  U.  S.  694,  S4  L.  ed.  1078,  II 
Bnp.  Ct  Bep.  440.  Be  that  as  it  may,  in 
view  of  the  fact  that  this  litigation  has  been 
twice  before  this  court,  has  been  protracted 
for  many  years,  involves  so  large  an  amount, 
and  also  presents  questions  of  Federal  min- 
ing law  which,  though  perhaps  not  necessary 
for  OUT  decieion,  have  yet  been  elaborately 
argued  by  counsel,  we  are  of  opinion  that  if 
the  jurisdiction  of  the  circuit  court  did,  aft- 
or  the  filing  of  the  amended  complaints,  de- 
pend entirely  on  diverse  citizenship,  the  ease 
ought  to  be  brought  here  by  writ  of  certio- 
rari. As  dther  hj  writ  of  error  or  certiorari 
the  decision  of  the  court  of  appeals  caji  be 
brought  before  this  court,  and  as  each 
liM  been  applied  for,  and  as  the  Im- 
portance of  the  case  seenu  to  demand  our 
Azamiuation,  it  ia  acarcely  necessary  to  oon- 
■nme  time  in  attempting  to  decide  positive- 
If  whether  there  was  a  Federal  question  In- 
H  TOlved,  or  the  jurisdiction  depended  solely 
•  OB  diverse  citizenahlp.  lie 'writ  of  error 
was  duly  allowed  pritnr  to  the  Sling  of  the 
record  ia  the  first  instance,  and,  to  avoid 
any  further  question  of  our  jurisdiction 
allow  the  certiortui.  Pullman's  Palace  Car 
Go.  T.  Central  Transp.  Co.  171  U.  B.  138,  4S 
L.  ed.  108,  18  Sup.  Ot.  R^.  SOS. 

We  pass,  therefore,  to  a  consideratjon  of 
the  merits;  and  the  flrat  question  presented 
by  counsel^indeed,  as  we  look  at  It,  the  piv- 
otal question — is  the  proper  construction  of 
the  bond  and  deed  by  whioh  the  plaintiff  in 
«m>r  clalma  title  to  the  compromise  ground. 

The  tMMtd  described  the  ground,  adding, 
*^gether  with  all  the  mineral  therein  con- 
tained." The  deed  executed  in  pursuance 
of  the  judicial  decree  contains  the  same  de- 
•cription,  followed  by  the  words  above  quot- 
ed and  also  the  further  words  ^ven  in  the 
statement  of  facts, — "together  with  all  the 
dips,  spurs,  and  angles,"  etc. 

Now,  the  contention  of  the  defendant  in 
«m>r  is  that  the  effect  of  the  compromise 
followed  by  the  bond  and  conveyance  was 
limply  to  loeat*  the  bonadai7  llaa  botiTMa 


the  two  claims,  leaving  all  subsurface  rights 
to  be  determined  by  the  ordinary  rules  reo- 
ognlced  in  the  mining  districts  and  enforced 
by  the  statutes  of  Cangress. 

The  argument  is  favor  of  this  ccn'^tructioB 
is  forcibly  put  by  Circuit  Judge  Gilbert,  d«- 
livering  the  opinion  of  the  court  of  appeals, 
when  the  caae  was  first  presented  to  that 
court.  48  C.  C.  A.  416,  lOZ  Fed.  430.  With- 
out quoting  It  in  full  It  is  to  the  effeot  that 
agreements  and  conveyances  of  ttie  whole 
or  parts  of  mining  claims  are  to  be  construed 
in  the  light  of  the  mining  law,  as,  generally 
■peaking,  we  construe  a  contract,  not  mere- 
ly by  its  terms,  but  having  regard  to  tha 
subject-matter  involved  and  the  surrounding 
circumstances.  In  order  to  ascertain  the  in- 
tention of  the  parties.  Particular  reference 
waa  made  to  Eichmond  Min.  Co.  t.  Eureica 
Min.  Co.  103  U.  S.  843,  26  L^  ed.  667,  ia 
which  this  court  held  that  a  line  spedfled  In 
a  contract  between,  the  owners  of  eontlgn- 
ous  mining  claims  to  be  one  continued  down- 
ward  to  the  center  of  the  earth  was  not  an 
vertical  plane,  but  must  be  oonstruod  ai*«x>? 
tending  the  boundary  line  downward 
through  the  dips  of  the  veia%or  lodes  where- 
ever  they  might  go  in  their  course  toward 
the  ceater  of  the  earth. 

Further,  the  argument  is  that  the  adverM 
proceedings  were  maintained  by  the  ownera 
of  the  Nine  Hour  claim  on  the  theory  that 
the  strip  of  land  so  contracted  to  be  con- 
veyed waa  a  portion  of  that  claimi  that  If 
tlie  action  had  gone  to  judgment,  sustaining 
their  contention,  the  result  would  have  been 
simply  to  fix  the  surface  line  of  division  be- 
tween the  two  claims,  without  affecting  the 
subsnrfaoe  rights.  Befereuce  was  also  made 
to  the  suit  for  specific  performance  brought 
by  the  present  plaintiff  in  error,  in  which 
it  alleged  that  the  contract  had  been  made 
for  the  pnrpoae  of  settling  and  agreeing  up- 
on the  boundary  line  between  tlie  two 
claims,  and  that  the  suit  was  maintained 
upon  the  theory  that,  as  owner  of  the  Nine 
Hour  claim,  it  owned  the  oompromlse  ground 
afterwards  conveyed. 

We  are  not  Insensible  to  the  force  of  this 
arguniMit,  and  also  appreciate  fully  what  is 
aaid  by  counsel  in  reference  to  the  famil- 
iarity of  the  several  concurring  justices  with 
mining  law  and  oontracts  and  conveyanoea 
made  under  It. 

Tet,  notwithstanding,  we  are  compelled  to 
disaent  from  their  construction  of  these  in- 
struments, and  to  hold  tiiat  something  mor« 
was  intended  and  accomplished  than  the 
mere  establishment  of  a  surfaee  boundary 
line.  We  premise  by  saying  that  nothing 
can  be  invoked  In  the  nature  of  an  estoppel 
from  the  averments  in  the  pleadings  in  the 
suit  for  speeifla  performance.  True,  the 
plaintiff  in  arror  ^eged  that  ths  oompro* 
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kIm  gTotmd  was  a  part  of  Its  mining  claim, , 
uid  Hiat  the  bond  was  executed  "to  lettla 
and  com  prom  iae  tlie  said  suit  and  adverM 
el^ma,  and  tor  tbs  purpoae  of  aettliog  an^ 
■greung  upon  tlie  boundary  line  between" 
the  two  claims;  but  the  bond  Itself,  reciting 
the  fact  of  a  settlement  and  compromise, 
and  an  agreement  by  the  oontestanta  to 
withdraw  their  objection*  to  the  application 
,  for  a  patent,  stipulate*  for  a  conveyance, 
■J  after   patent,   of   ttie   compromise   graond, 

•  "eompriaing  a  part  of  two  certain  qnartt 
lode  miiung  claims,  Icnown  as  the  St.  Louis 
lode  claim  and  the  Nine  Hour  lode  claim," 
they  being,  respectively,  tlie  two  claims 
owned  by  the  parties  hereto.  Furttier,  the 
answer  denied  that  the  compromise  ground 
was  a  part  of  the  Nine  Hour  lode  clium, 
and  alleged  that  the  then  owner  of  the  St. 
Louis  lode  claim  executed  Uie  bond  as  a  oom- 
promisa  of  the  advene  claim  and  suit,  and  to 
enable  him  to  obtain  a  patent  for  the  whole 
of  Us  claim. 

The  facts  in  the  case,  as  well  as  the  alle- 
gations in  these  pleadings,  show  tliat  the 
two  claims  conflicted,  that  when  application 
was  made  for  a  patent  adverse  proceedings 
were  instituted,  and  that  rather  than  try 
the  title  of  the  respective  locators  to  the 
territory  in  conflict,  and  by  way  of  compro- 
mise, they  agreed  that  the  owner  of  Hie  St. 
Louie  claim  might  proceed  to  patent,  and 
tlien  oonvey  the  compromise  ground  to  the 
grantors  of  the  plaintiff  in  error. 

It  must  also  be  noticed  that  the  dtspnte 
between  the  two  claims  was  not  simply  In 
respect  to  the  compromise  ground, — at  least, 
testimony  offered  to  prove  this  was  ruled 
out, — but  Involved  a  larger  area,  and  that 
the  disputing  parties  settled  by  tiie  bond, 
desorlbing  what  was  to  be  conveyed. 

It  is  undoubtedly  true  tAat  If  the  bond 
had  simply  described  the  surface  area  or 
Sied  a  boundary  line  between  the  two 
claims,  the  subsurface  and  eztralateral 
rights  might  have  been  determined  by  the 
mining  law.  It  might  have  been  implied 
that  then  was  no  intenticm  to  disturb  the 
lights  given  by  It. 

Purther,  wtdle  it  may  be  true  that  tJhe 
words  "together  with  all  the  dips,  spurs,  and 
anglM,"  etc.,  are  generally  employed  In  con- 
Teyances  of  mining  claima  In  order  to  em- 
phasize tAe  fact  that  not  merely  the  surlaee 
but  the  extralateral  rights  which  go  with  a 
mining  claim  are  conveyed,  yet  It  must  be 
noticed  that  in  addition  to  these  customary 
words  are  these,  found  in  both  the  bond  and 
the  deed:  "Together  with  all  the  mineral 
therein  contained;"  and  they  cannot  be  Ig- 
nored, but  must  be  given  a  meaning  reason- 
»•  able  and  consistent  with  other  parts  of  the  in- 
Sstnnnenta,     It    la  not  satiafactory  to  say 

*  ttat  they*nT«  only  aqnivalent  to  those  that 
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follow,  "dips,  spurs,"  etc,  that  the  same 
thing  is  meant  by  each  expression.  Whiles 
of  course,  repetition  is  possiblev  yet  it  is  not 
to  be  expected;  and  wlien,  in  addition  to 
the  ordinary  words  found  in  conveyances  of 
mining  claims,  is  this  extra  clause,  we  nat- 
uially  regard  it  as  making  some  further 
grant. 

The  scope  of  this  deed  would  not  be  open 
to  doubt  if  only  the  common  law  was  to  b« 
oonsidered.  And  In  Uiis  connection  it  may 
be  remarked  that  the  common  law  has  been 
kept  steadily  in  force  in  Montana.  "The 
common  law  of  England,  so  far  as  the  same 
ia  applicable  and  of  a  general  nature,  and 
not  in  conflict  with  fecial  enactmeiUB  of 
this  territory,  shall  be  the  law  and  the  mle 
of  decision,  and  shall  be  considered  as  of  fall 
force  until  repealed  by  le^alative  author- 
ity." Laws  of  Montana,  1871,  1S78,  chap.  11; 
S  1,  p.  388,  substantially  re-enacted  in  Mont. 
Anno.  Code,  g  61G2.  See  also  Territory  v. 
Ye  Wan,  2  Mont.  478,  479;  Territory  ex  reL 
Blake  v.  Virginia  Boad  Co.  2  Mont  SO; 
Bntte  Hardwaie  Co.  r.  Sullivan,  7  Mont.  SI^ 
16  Pac.  6BS;  Palmer  v.  McMasUr,  8  Mont. 
186,  1B2,  IS  Pac  G8S;  KQlbum  Ufg.  Co.  t. 
Johnson,  9  Mont.  641,  S4  Pac  17;  Forrester 
V.  Boston  ft  M.  OonsoL  Copper  ft  S.  MIb.  Co. 
21  Mont  H4,  SM,  6S  Pao.  229,  361L  By  that 
law  a  deed  of  real  estate  conveys  all  beneath 
tjie  anrface,  unless  there  be  some  words  of 
exception  or  limitation.  But  the  mining 
laws  of  both  state  and  teirltory  were  In 
force,  and  ia  eonstruing  conveyances  of  mln- 
ii^  claims  the  provisions  of  those  laws 
must  be  taken  into  account,  and  may  add 
to  or  (ubtraet  from  the  rights  passing  by  ft 
eommon-law  conveyance  of  agrimltural  or 
timber  landa.  It  is  probably  not  necessary 
to  specify  extralateral  rights  in  order  that 
a  oonveyanoe  of  a  mining  claim  be  operative 
to  transfer  them,  and  yet  it  is  not  strange 
that  the  custom  grew  up  of  naming  them 
for  the  sake  of  avoiding  the  possibility  of 
disputes.  While  the  bond  made  no  mention 
of  Bxtralateral  ri^ts,  yet  in  all  probability 
It  would  have  been  held  to  pass  them  and 
the  court  may  have  thought  that  the  single 
ipedflcaUon,  "all  the  mineral  therein  con-g 
tained,"  was  liable  to  be  construed  as  nar>gj 
rowing  the  ccmveyance  so  as  to'include  onlj* 
the  mineral  beneath  the  surface,  and  there- 
fore required  tAiat  there  should  be  incorpo- 
rated in  the  deed  tiie  words  "together  wilA 
all  the  dips,  spun,"  etc  Yet,  in  reqiUrtnf 
tbe  introduction  of  these  words,  whidh  ia 
terms  define  extralateral  rights,  it  also  re- 
tained tlie  phrase  "together  with  all  ths 
mineral  therun  contained." 

To  the  suggestion  that  giving  this  con- 
struction to  the  bond  and  conveyance  is  ia 
effect  tlie  granting  of  a  section  of  a  vela 

answer  U  that  thwe  U  aoth- 
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ing  ImprwiUcaJ  or  muiBtiiral  in  miek  a 
ooiiTtfvice.  It  doe»  not  operate  to  traufar 
tli«  vein  in  toto,  but  almpl;  earvea  out  from 
the  Tein  tha  aectlan  between  the  vertleal 
tide  Unaa  of  the  graund,  and  tniiBfan  that 
to  the  grantee.  The  title  to  the  balance  of 
the  vein  remalna  nndiatnrbed. 

To  tbt  farther  aaggeatloii  that  the  owner 
of  the  apex  mij^t  be  left  with  a  bod j  of  ore 
on  the  descending  vein  beyond  the  farther 
aide  line  of  the  compromiie  groand  which 
lie  conid  not  reuli,  the  anawer  ia  that  this 
aaaamea  aa  a  fact  that  which  ma?  not  be  a 
fact.  The  owner  of  the  apez  may  be  the 
owner  of  otter  ground  b^  which  aeeeM  can 
be  obtained  to  tiie  deacending  rein,  and  It 
alao  ia  a  queatlon  worthy  of  eonsideraUou 
whetlier  granting  a  leotion  oat  from  a  de- 
acending vein  does  not  Implj  a  right  re- 
•erred  in  the  grantor  to  paea  throogli  the 
tanitory  of  the  eectkn  conveyed  in  order  to 
reach  the  further  portion  of  tit«  vdn.  Thoae 
are  qneatlons  which  need  not  now  be  de- 
teimined.  This  lecondary  Tdn  doea  not  ap- 
pear to  have  been  known  at  the  time  of  the 
compFomiM,  and  while,  of  eoniae,  there  ta 
alwaye  a  poaaibilitj  of  nieh  a  vein  being  dia- 
oorered,  yet  partiea  are  more  apt  to  contract 
and  aettle  upon  the  baaia  of  what  they  know 
tlian  npon  the  poeslbllitiea  of  future  diacov- 
ery. 

The  action  of  the  parties  hereto  la  ang- 
geative,  although  not  of  itaetf  decisive.  Thla 
action  for  the  recovery  of  ore  taken  out 
from  beneath  the  surface  of  the  compromise 
ground  was  pending  when  the  euit  for  ape- 
a  siflc  performance  was  brought  in  IB94. 
el  Nothing  was  done  in  Uila  action  from  that 
*  time  untilthree  weelu  after  a  final  decision 
of  the  specific  performance  caae  by  t^ia 
eoDit,  when  an  amended  compliant  was  filed, 
and  the  case  thereafter  proceeded  by  ordi- 
nary atages  to  trial  and  judgment.  The  or- 
iginal complaint  alleged  the  ownerahip  by 
the  St.  Louia  company  of  its  mining  claim 
and  of  all  veins,  lodea,  or  ledges  having 
their  tops  or  apexea  Inride  of  ita  luiface 
boundary  ifnes,  witb  the  right  to  follow 
those  veins,  lodes,  or  ledges  on  the  dips  or 
angles  outside  the  aide  lines  of  the  mining 
elaim.  It  also  allied  that  the  defendant* 
entved  wrongfully  upon  one  of  the  veins, 
lodea,  or  ledges  having  ita  top  or  apez  with- 
in the  surfBee  loeation  of  the  Bt.  Louis 
elaim,  and  which  had  In  Its  dip  or  an- 
gle passed  outside  Vb«  aide  lines  of  the  St. 
Louis  cl^m  and  "entered  beneath  the  mining 
property  claimed  or  pretended  to  be  claimed 
by  the  said  defendanta  or  some  of  them, 
and  ttiat.  In  utter  disregard  of  the  right  or 
title  of  plaintiff,  the  aald  defendanta  ever 
since  have  been  and  now  are  extracting  and 
taking  therefrom  large  qiiantltlea  of  coarse 
lock  and  or^'  ete.    In  otiier  words,  K  aonght 


to  reoovsT  from  the  Montana  eompany  the 
value  of  the  ore  taken  by  the  latter  from 
a  vein  whoae  apex  was  within  the  snrfaea 
boundaries  of  the  formar'a  claim,  bat  whi^ 
In  ita  dip  had  passed  ontalde  the  side  linea 
Into  territory  claimed  by  the  Montana  com- 
pany. With  that  aa  lU  claim  the  litigatioB 
waa  dormant  for  four  yeara.  Now,  if  it  ww* 
tme  ttiat  the  apex  of  the  vein  was  within 
the  aide  line*  of  the  St.  Lonlt  claim  and  the 
ore  taken  by  the  defendanta  was  taken  from 
below  the  surface  of  the  compromise  ground, 
and  all  that  waa  accomplished  by  the  com- 
promise and  bond  waa  the  establishment  of 
a.  bonndSiry  line,  leaving  aubaurface  and  ex- 
tralateral  rights  undiaturbed,  there  waa  no 
necessity  of  postponing  the  litigation  untfl 
the  queatlon  of  title  to  the  aurface  waa  dia- 
posed  of.  Aa  we  have  said,  we  do  not  mean 
that  this  ia  decisive,  because  the  St.  Louis 
company  may  have  thought  that  all  contro* 
veiaiea  would  be  ended  if  it  oonld  once  ea- 
tablish  that  the  Montana  eompany  took 
nothing  by  virtue  of  the  compromise  anda 
btmd.  sun  the  delay  In  the  litigation  U  in^ 
harmony  with  the  belief  that*  the  words  In" 
the  bond,  '^gether  with  all  the  minerai 
therein  contained,"  meant  all  the  mineral 
below  tte  aurfaeeu 

The  disposition  of  this  question  compeli 
a  reversal  of  the  judgment.  It  may  also 
effectually  dispose  of  all  disputes  between 
the  parties,  and,  therefore,  it  would  be  a 
mere  waate  of  time  to  attempt  to  conaider 
other  queationa  which  have  been  discuaaed 
with  ability  and  elaboTatlon  by  counsel. 

In  view  of  thla  conclusion  it  Is  also  ap- 
parent that  the  order  revtraining  defendant 
in  error  from  removing  ore  from  the  dla- 
puted  territory  ought  not  to  have  been  set 
aaida. 

The  judgment  of  the  Court  of  Appeals  la 
reversed  and  the  eaaa  remanded  to  the  Or- 
euit  Court  with  Inatructiona  to  grant  a  new 
triaL  Further,  the  order  reatralning  de- 
fendant in  error  from  mining  and  removing 
any  of  the  on  in  dispnte  will  be  reinstated 
and  continued  in  force  until  the  final  dispo- 
sition of  the  ease. 


(204  U.  a.  !6t) 
EAST  CENTRAL  EUBEKA  MINIHO  OOU- 
PAlfY,  James  Toman,  and  BUia  A.  Tn- 
man,  PUTa.  fat  Err., 

CEKTBAL  SDBSKA  HINIMG  OOMFANT. 

Hinea-^odt    lecation-^aralleliam    of    «bI 
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cannot  be  deemed  to  apply  where  the  loca- 
tion had  been  made  at  the  time  of  the  paM- 
age  of  that  art,  and  the  proceeding*  under 
the  act  of  July  28,  1868  (14  Stat,  at  L.  251, 
ship.  262),  had  then  so  far  advanced  as  to 
«zclu.de  advene  olaime,  in  view  of  the  Ta- 
riouB  proTisiona  of  the  later  act  for  the 
prot«ctioa  of  all  right*  praviooely  acquired 
under  existing  laws,  ana  of  the  prorieion 
of  g  3  of  that  act,  that  prior  locator*  ahall 
have  "the  exclusive  right  of  posaessioD  and 
enjoymeat  of  all  the  surface  included  with- 
in the  lines  of  tbcir  locattona,  and  of  all 
Telns,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lie* 
inside  of  such  larface  linea  extended  down- 
ward vertically,  although  sudi  veina,  lode*, 
or  ledgea  may  eo  far  depart  from  a  per- 
pendicular in  their  courae  downward  aa  to 
extend  outside  the  vertical  side  line*  of 
■aid  surface  locations."* 
Mines — lode  location — rlEhts  protected  by 
anb*eqnent  legialatiaiL  aa  then  existing. 

2.  Eigbta  In  mining  property  entitled 
to  protection  under  the  act  of  May  10,  1872, 
aa  previously  acquired  under  existing  lawa, 
•xiat  where  a  lode  mining  location  htui  been 
Bade  at  the  time  of  tbe  paasage  of  that  act, 
and  the  proceedinga  tmoer  Uie  act  of  July 
to,  I86S,  had  then  so  far  advanced  aa  to  ex- 
dude  adverae  claim*. 

Minca — lode  location — effect  of  patent. 

3.  An  election  by  the  grantee  of  a  pat- 
ent for  a  lode  mining  claim  to  abandon 
right*  acquired  under  the  act  of  July  23, 
1866,  cannot  be  imported  from  the  fact  that 
■uch  patent,  In  addition  to  granting  *uch 
right*,  alao  purports  to  grant  all  that  would 
kave  been  acquired  by  a  location  under  tbe 
act  of  May  10,  1872. 

Error  to  state  cooit—folloving  decicion*  of 
state  conrta. 

4.  The  construction  given  by  the  Ush- 
aat  court  of  a  state  to  a  conveyance  of  min- 
ing property,  as  not  including  the  portion 
of  a  vun  beneath  the  surface  and  within 
the  converging  linea,  produced,  of  the 
grantor's  location,  wlU  be  followed  by  the 
Federal  Saprem*  Court,  on  writ  of  error  to 
tbe  state  courLt 


IN  ERBOR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
which  afGimed  a  decree  of  tbe  Superior 
Court  of  Amador  County,  in  that  state,  in 
favor  of  plaintiff  In  a  auit  to  quiet  title. 
Affirmed. 

See  same  ease  below,  146  CaL  147,  70  Pac. 
BM. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jackson  H.  Balston,  Frederick  L. 
eiddons,  William  E.  Hicbardson,  Campbell, 
Metson,  t  Campbell,  and  Galpln  A  Bolton 


Meeara.  S.  8L  Bnrdett,  Curtis  H.  lindl*/, 
and  Hanry  Eiekholt  for  defendant  in  emr.. 

'ItT.  JnaUco  Holmea  dellvend  tJie  opiniom^ 
of  the  court: 

This  is  a  writ  of  error  to  raverae  a  decree* 
in  favor  of  the  defendant  in  error,  the  orig-gj 
inal  plaintiff  and  hereinafter  called*  the* 
plaintiff,  which  waa  ordered  by  the  superior 
court  and  affirmed  by  tbe  supreme  court  of 
CaUfomia.  146  Cal.  147,  70  Poe.  834.  Tbe 
decree  was  made  on  a  bill  to  quiet  titl^ 
upon  tlie  following  facta,  wliich  appeared  at 
the  trial  of  the  caae.  The  plaintiff  is  the 
owner  of  the  "Summit  quartz  mine"  in  Cali- 
fomia.  The  apex  of  a  vein  runa  throng 
this  mine  between  and  nearly  parallel  witll 
tilt  surface  side  linea.  This  vein  dip*  under 
tbe  easterly  side  line  and  enters  the  adjoin- 
ing land  of  the  defendants,  known  as  the 
Toman  ranch.  The  controveray  conoema  tht 
portion  of  tbe  vein  under  the  defendant!^ 
land.  The  main  ground  of  defense  la  that 
the  end  lines  of  the  mine  are  not  parallel, 
but  converge  towards  each  other  In  the  di- 
rection of  the  ranch,  and  that  the  plaintiff's 
patent  waa  granted  on  November  SB,  187S| 
when  the  act  of  May  10,  1872,  chap.  ISE,  17 
Stat,  at  L.  ei,  Bev.  Stat.  §3  2320,  2322,  U. 

Comp.  Stat.  1001,  pp.  1424,  1426,  waa  in 
force.  Iron  Silver  Min.  Co.  v.  Elgin  Mln.  A 
Smelting  Co.  IIS  U.  S.  106,  30  X,.  ed.  08,  0 
Sup.  CL  Rep.  1177  i  Del  UonU  Min.  ft  BfilL 
Last  Chance  Min.  ft  Mill.  Co.  171  U. 
S.  66,  67,  43  L,  ed.  72,  77,  18  Sup.  Ct.  Eep. 
606.  But  the  patent  waa  Issued  upon  an 
application  made  ou  February  7,  IS7I,  based 
upon  two  locationa  of  March  20,  1863,  and 
June  22,  1860,  reipeetlvely.  The  question  U 
whether  tbe  requirement  of  parallelism  in  ( 
2  of  the  act  of  1S72  (Bar.  Stat.  |  2320)  ^ 
plies  to  mch  a  case. 

Tbe  patent  of  the  mine  recites  proceedings 
in  pursuance  of  tbe  Acts  of  1866  [14  Stat, 
at  L.  261,  «hap,  2S2],  1870  [16  Stat,  at  L. 
217,  ehapL  SSfi],  and  1872,  and  deaeribes 
and  grants  the  premlaea  by  metes  and 
bounds,  with  tfae  exclusive  right  of  poe- 
seasion  and  enjoyment  of  the  same  and  of 
liefi"/Ht  linear  feet  of  the  vein  throoghoat 
Ita  entire  depth,  although  it  may  enter  th* 
land  adjoining,  with  similar  righta  in  other 
vein*  having  their  apex  within  tbe  surface 
bound*;  the  eztralateral  or  outside  rights 
in  the  veins  being  confined,  as  by  the  act  of 
1S72,  S  3,  to  such  portions  «a  lie  between 
vertical  planes  drawn  downward  through  the 
end  lines  of  the  survey  at  the  surface,  and 

continued  in  tbeir  own  direction  aa  to  in- 
tersect the  exterior  part  of  the  veins,     In 
short,  the  patent  purports  to  convey  theg 
rights  chiimad  by  the  plaintiff  In  this  sult.S 
Md'slso  the  additkmal  rights  that  wooU' 
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htiT*  b««ii  gminad  bj  k  loc&tlon  uid  patent 
under  the  met  of  1872  alone.  The  defendant! 
derlT*  title  from  later  patenta  iisusd  under 
tlie  kiwi  of  the  United  Statet  concerning  the 
•Kle  of  agrieultural  land,  ud  adroit  that, 
if  the  plaintifl'i  patent  conveyed  what  it 
purported  to  conrey,  then,  mbjeet  to  a  ques- 
tion to  be  mentioned  later,  the  plaintiS 
muat  prerail. 

Before  the  act  of  18T2  it  waa  not  required 
that  the  end  lines  should  be  parallel  (118  U. 
B.  208,  30  L.  ed.  102,  S  Sup.  Ct.  Rep.  117T) ; 
and  when,  with  some  dissent,  it  was  decided 
that  that  requireuient  of  that  act  made  a 
condition  to  the  right  of  a  patentee  to  fallow 
his  vein  ontdde  of  the  vertical  planes  drawn 
through  his  side  lines,  the  decision  was  coo- 
flned  in  term*  to  cases  where  the  location 
was  made  since  the  passage  of  the  act. 
Ibid.  That  there  ia  no  such  condition  when 
the  patent  was  Issued  In  pursuance  of  pro- 
ceedings under  the  earlier  itatntes  has  been 
decided,  so  far  as  we  know,  when  the  ques- 
tion has  arisen.  See  e.  g.  Argonaut  Min.  Co. 
▼.  Kennedy  Min.  £  Mill.  Co.  131  Cal.  IB,  82 
Am.  Bt.  Rep.  317,  03  Pac.  148;  CareoQ  City 
Gold  &  8.  Min.  Co.  t.  North  Star  Min.  Co. 
es  a  a  A.  833,  48  U.  S.  App.  724, 
83  Fed.  656,  060.  The  granting  of  the  pat^ 
ant  indicates  what  we  believe  to  be  a  fact, 
that  the  construction  of  the  act  of  1872 
adopted  at  the  time  by  tiia  land  office  agreed 
with  the  dedeloQi  of  the  courts.  Unless, 
therefore,  the  meaning  of  the  act  of  1872  is 
pretty  plainly  the  other  way,  this  con«enaua 
of  opiidon  and  practice  must  be  accorded 
considerable  weight- 
Apart  from  the  last -mentioned  considera- 
tions we  are  of  opinion  that  the  act  of  1S72 
authorized  the  plaintiff's  patent.  Under  the 
former  law  the  miner  located  the  lode.  Cal' 
houn  Gold  Min.  Co.  t.  Ajas  Gold  Min.  Co. 
182  U.  S.  4Be,  608,  4G  L.  ed.  1200,  1206,  21 
8np.  Ct.  Rep.  BBS.  When  the  act  of  1872 
subatituted  the  location  of  a  piece  of  land 
by  surface  boundaries,  it  praserred  the  ri^ta 
«(  locators  to  all  mining  locations  previously- 
mode  in  compliance  with  law  and  local  regu- 
lations, and  provided  that  they  should  "have 
©the  exelusire  right  of  possession  and  enjoy- 
^ment  of  all  the  surface  Included  within 
*  the  llnw  of  their  locations,  and  of  Vl  veins, 
lodes,  end  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of 
auch  surface-line*  extended  downward  verti 
cally,  although  such  veins,  lodes,  or  ledgei 
may  eo  far  depart  from  a  perpendicular  ii 
their  course  downward  as  to  extend  outside 
the  vertical  side  lines  of  said  surface  loca- 
tions." {  3.  Rev.  Stat.  2322.  It  is  argued 
that  this  T«f«n  only  to  possessory  rights, 
and  tliat  when  »  patent  was  iqtplied  fot  it 


w««  required  to  conform  to  the  new  law; 
that  under  the  old  law  the  miner  got  but  • 

igle  vein,  while  the  new  law  gave  him  all 

ins  having  their  apex  within  the  surface, 
and  that  when  be  accepted  this  advantage 
he  had  to  comply  with  the  eonditiona,  as 
otherwise  be  would  be  given  a  preference 
over  later  comers.  It  ia  said  further  that  in 
the  present  case  no  rights  bad  been  acquired. 
These  argumenta  do  not  command  our  as- 
sent, for  reasons  which  we  will  state. 

A  broader  construction  of  the  passage 
quoted  from  g  8  is  favored  by  other  provl- 
I  in  the  act.  It  provided  that  the  repeal 
of  certain  sections  of  the  act  of  1S06  "idiall 
not  affect  existing  rights.  Applications  for 
patents  for  mining  claims  now  pending  may 
be  prosecuted  to  a  final  decision  in  the  Gen- 
eral Land  Office;  but.  In  such  cases,  when 
adverse  rights  are  not  affected  thereby,  pat- 
ents may  issue  in  pursuance  of  the  provi- 
sions of  this  act."  8  9.  So  in  S  12.  "Nor 
shall  this  act  affect  any  right  acqiured  under 
said  act"  (of  1860).  And  in  g  1«,  'Trovided, 
that  nothing  oont^ned  In  this  act  shall  ba 
construed  to  Impair,  in  any  way,  lighta  or 
intereete  In  mining  property  acquired  under 
existing  laws."  Whatever  ambiguity  may 
be  found  in  the  first  of  these  quotations,  tlw 
last  ia  plain.  The  dianca  of  a  possible  ad- 
vantage to  outstanding  applicants  does  not 
seem  to  ua  to  outweigh  the  injustice  of  prs- 
renting  tbem  from  getting  what  the  law  had 
promised  aa  the  reward  for  the  steps  they 
had  taken  in  accordance  with  its  invitation. 

The  provision  that  the  acta  shall  not  im- 
pair existing  rights  Is,  peilu^)!,  some  indi- 
cation that  it  extends  to  Inchoate  rightsn 
which  constitutionally  it  might  have  Im-Jj 
paired.  At  all  events,*it  should  be  taken  ia* 
a  liberal  sense.  There  was  no  eufBcient  rea- 
son why  the  United  States  should  not  bs 
liberal,  and,  as  we  have  said,  it  was  just 
that  it  should  be.  We  are  of  opinion  that  fa 
the  present  case  rights  had  been  acquired 
within  the  meaning  of  the  act.  It  is  said 
that  the  survey  of  the  mineral  patent  wa* 
not  approved  or  payment  made  to  the  United 
States  until  after  the  passage  of  the  act  of 
1872.  But  the  location  bad  been  made  and 
the  proceedings  under  the  act  of  1S6C  so  far 
advanced  Bm  to  exclude  adverse  claims.  Tbt 
locator  had  done  all  that  be  could  do,  and  we 
are  satisfied  that  the  act  of  1B72  Intended  to 
treat  parties  that  were  in  that  position  aa 
having  rights  that  were  to  be  preserved. 
If  Congress  were  unrestricted  by  the  Con- 
stitution, the  word  "rights"  still  would  be 
the  natural  word  to  egress  the  relation  of 
persons  to  this  kind  of  piopvty,  when  the 
facta  required  the  officers  of  the  government 
to  take  stepa  necessary  to  permit  them  t« 
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IWM. 

■oqnlr*  it,  and  they  were  leeking  to 
qnira  It,  and  had  maiiifOTt«d  their  intent 
and  deaire  bj  occupation,  labor,  and  expendi- 
tures. Yet,  on  that  mpposltion,  there 
oonld  be  no  technically  legal  right.  We  b»- 
UeT«  that  Congress  used  the  word  In  a  ume- 
what  popular  genae,  ae  no  dovbt  it  would 
have  Dsed  it  in  the  case  supposed,  without 
considering  what  injustice  might  be  within 
Its  ooastltntional  power  to  commit.  See 
Clipper  Min.  Co.  ▼.  EU  Bfln.  &  Land  Co.  IW 
n.  B.  220,48L.«d.944,  &4Sup.Ct.Rep.  S32; 
Creede  A  tt  0.  Mn.  &  Mill.  Co.  t.  Uinta 
Tunnel  AOn.  &  Transp.  Co.  106  U.  S.  337, 
U2,  49  L.  ed.  601,  606,  26  Sup.  Ct  Rep.  266. 
liie  plaintiff  Is  not  responsible  for  the 
form  of  the  patent.  It  grant*  tiie  rights  that 
would  have  been  granted  under  the  act  of 
IBee,  and  the  fact  that  It  also  purports  to 
grant  all  that  would  have  been  acquired  by 
a  location  under  the  act  of  1872  doea  not 
Import  an  election  by  the  grantee  to  aban- 
don the  former.  We  do  not  mean  to  dispar- 
age the  additional  grant,  but,  as  was  point- 
ed out  by  the  California  court,  the  question 
before  aa  does  not  touch  that  point. 
^  The  defendants  rely,  for  a  further  defense, 
gapMt  a  quitclaim  deed,  from  tbe  plaintiff, 
■of  the  land  nnder  which  lie*  the*porti 
of  the  vein  in  dispute.  The  land  was  de- 
scribed as  lying  east  of  Ute  mining  ground 
known  as  the  Summit  qoarts  mine.  Assum- 
ing, in  accordance  with  its  decision,  ttiat  the 
part  of  the  vein  under  this  land 
braced  in  the  patent  to  the  plaintiff,  and 
aeFerad  from  the  surface,  the  California 
aonrt  held  Uiat  Uiis  inatrument  did  not  pur- 
port to  eonvey  the  pcwtlcm  of  the  vein  beneath 
the  snrfaoe  and  witMn  the  converging 
lines,  produced,  of  the  plaintiff's  location. 
The  court  also  adverted  to  the  fact,  which 
snfflclentlj  appeared  that  the  real  object  of 
the  dead  was  to  free  the  defendants'  title 
fram  a  previona  contract  on  their  part  to 
eonvey  the  land,  and  simply  to  repli 
grantees  in  their  former  position;  and  it 
sustained  a  finding  of  the  court  below.  The 
construction  and  effect  of  a  conveyance  be- 
tween private  partie*  is  a  matter  as  to 
which  we  follow  the  court  of  the  state. 
Brine  v.  Hartford  F.  Ins.  Co.  96  U.  8.  627, 
630,  24  L.  ed.  86S,  SSI ;  De  Vaughn  v.  Hntch- 
inson,  169  U.  B.  560,  41  L.  ed.  827,  17  Sup. 
Ct.  Rep.  461.  The  assumption  upon  which 
that  construction  proceeded  we  have  decided 
to  b*  correct,  and  it  is  enough  to  add  that 
Uiere  is  nothing  in  the  decision  rendered  last 
week  in  Montana  Min.  Co.  v.  St.  Lonis  Min. 
A  Hill.  Co.  204  n.  S.  204.  SI  L.  ed.  444,  27 
Sup.  Ct  Rep.  254,  that  prevents  oni  asrcdnc 
with  the  result 
Judgment  affirmed. 


r,  HUNTBS.  Ml 

(20*  t.  B.  lU) 

A.  B.  BAUiARD  and  Josephine  W.  Ballai^, 
Flffs.  in  Err, 

CHAELEa  W.  HUNTER,  A.  Hackler,  mi 
the  Board  of  IKrectors  of  the  St.  Fraud* 
Levee  DiBtrfet. 

Constitatlonal  law^-eqnal  protectien  of  Bia 
law* — privileges  and  iiununitie*— notic* 
to  nonresidents. 

1.  Nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  act  of 
Feb-  16,  1893,  are  not  denied  the  equal  pro- 
tection of  the  laws  or  the  privileges  and 
immunities  of  citizens  of  the  United  Stat** 
because  g  II  of  that  act,  as  amended  In 
18B5,  wUle  requiring  personal  service  of 
summons  upon  resident  owners  or  occupants 
for  at  least  twenty  days  before  renting 
a  decree  of  sale  for  unpaid  levee  taxes,  pro- 
vides for  constructive  service  by  pubflca- 
tion  upon  nonresident  owner*  of  only  four 

Constlttitional  Uw— due  piaccM  of  lav— 
-illdity  of  tax  sAle. 

2-  Tbe  decree  of  sale  rendered  In  a  suit 
to  enforce  the  payment  of  levee  taxes  does 
not  deprive  the  ownen  of  their  property 
without  due  process  of  law  because  of  mis- 
takea  In  asaiblng  the  ownership  of  th* 
lands,  which  do  not  increase  the  taxation, 
or  cast  that  which  should  have  been  paid 
by  one  tract  of  land  upon  another  tract-t 
Constitutional  Uw—dne  piocM*  of  law- 
validity  of  tax  eale. 

3.  An  emmeous  judgment  as  to  what 
oost*  the  law  allows  in  a  suit  to  enforce  the 
payment  of  levee  taxes  does  not  depriv* 
the  defendants  in  that  suit  of  their  prop- 
erty without  due  process  of  law. 
Constitutional  law— due  process  of  law  la 

tax  proceedings— notice. 

4.  Four  weeks'  notice  given  by  publica- 
tion to  nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  aot  of 
Feb.  IS,  1893,  of  the  pendency  of  the  suit 
anthoriiad  by  8  II  of  that  act,  aa  smendicd 
in  1SB6,  to  enforce  the  collection  of  levee 
taxes,  is  adequate  to  afford  due  process  of 
Iaw4 
CoDstitutianal  law — due  process  of  law  in 

tax  proceedings— notice. 

5.  Due  process  of  law  does  not  require 
that  the  nonresident  owners  of  lands  with- 
in a  levee  district  should  have  personal  no- 
tice of  the  pendency  of  a  suit  to  collect  the 
Isvee  taxes  sMCSsed  upon  their  laDds4 
Conatitntlonal  law— dne  process  of  law  in 

t«x  proceedings — who  may  raise  question, 
fl.  Nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  act  of 
Feb.  15,  1893,  who  do  not  assert  the  exist- 
ence of  conditions  which,  under  §  11  of  that 
act,  as  amended  in  1895,  would  entitle  them 
to  personal  service  of  summons  in  a  suit  to 
enforce  the  payment  of  levee  taxes,  cannot 
object  that  they  were  deprived  of  their 
property  without  due  procesa  of  law  by  a 
decree  of  sale  because  the  verided  complaint 
a  suit  to  collect  such  taxes  was  Insuffi- 
s  la  polnl.  SM  VOL  10,  Cent  Hit-  CanstltnUonsl  Law,  |  tS. 
I  In  point  •«•  vol.  10,  Cent  Die.  ConatltaUaDS]  Law,  tl  8B9,  ttl 
I  In  point   »••  VOL   10,  Cent  Dig.  CouututJonal  Law,  |  mv    '  ,>,y^/^\,> 
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stent,  by  reason  of  its  failure  to  dan/  fhe 
•sistenoB    of    such    eonditloni,    to    anatailD 
MTvice  bj  publication.* 
Cmutltntlanal   Uw— dna   pioccM  of   law— 

cooBtniGtive  leirlce  of  piocesi — entty  of 

waining  order. 
7.  A  decree  for  tbe  aale  of  landa  for 
onpaid  levee  tucw  based  on  eonstruettTe 
MTTIM  cannot  be  deemed  to  deny  due  proc- 
•s«  of  Ian  because  there  was  no  sufficient 
proof  of  publication  of  a  warning  order  or 
notice  filed  or  produced  in  court  when  the 
decree  was  made,  where,  under  the  local 
procedure,  the  entry  of  a  warning  order, 
•Ten  if  required,  Is  not  jurisdietioDal. 
Judgment— conclnilTeneu  on  colUteial  at- 

Uck. 
a.  A  redtal  in  a  decree  for  the  sale  of 
lands  for  unpaid  levee  taxes  that  the  non- 
resident defendants  were  "Eererally  ooU' 
stmctively  summoned  by  publication  .  . 
,  proof  of  which  has  been  previoaily  filed 
herein"  is  conclusive  as  against  a  collateral 
attack  based  on  the  objection  that  there 
was  no  rafflcient  proof  of  publication  of  the 
wamiag  order  or  notice  filed  or  produced 
in  court  when  the  decree  was  made,  where, 
Boder  the  local  prooedure,  the  entry  of  a 
warning  order,  even  if  Mqnired,  is  not  ju- 
rlsdiotionaL 

pro.  iss.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Btate  of  Arkansas  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancery 
Court  of  Crittenden  Connty,  In  that  state, 
denying  relief  from  a  decree  for  Uw  sale  oi 
lands  for  levee  t«xea.  AfErmed. 
See  same  c«M  below,  74  Ark.  174,  U  &  W. 


■    'SUtament  by  Hr.  Jnstlee  HcEenna: 

His  writ  of  error  Is  prosecuted  to  review 
«  Judgmmt  of  ttie  anpreme  court  of  Arkan- 
■aa,  eustalning  the  validity  of  a  sale  of 
the  lands  of  plaintiffs  in  error  for  levee 
taxes. 

The  state  of  Arkansas,  by  an  aet  of  its 
le^slatnre  passed  February  IS,  1SS3,  created 
eight  eonntiea,  or  portions  of  right  conntiea, 
which  constituted  what  was  known  as  "St. 
Frauds  basin,"  a  levee  district,  for  the  pur- 
pose of  constructing  and  maintaining  leveea 
•gainst  the  waters  of  the  Mlssiasippi  river, 
and  incorporated  a  board  of  directors,  giving 
it  power  to  "levee  the  St.  Prands  front  in 
Arkansaa  and  to  protect  and  maintain  the 
■ame."  The  board  waa  also  authoiiied,  for 
the  purpose  of  building,  repairing,  and  main- 
taining the  levee,  to  assess  and  levy  annually 
a  tax  on  all  land*  within  the  district,  not 
eiceeding  S  per  cent  of  the  Increased  value 
•r  betterment  estimated  to  accrue  from  the 


protection  given  by  the  levee  against  Qoods 
from  the  river.  The  act  prescribed  that  tbe 
landowners  should  determine  upon  the  aa* 
seasmeuts  and  levy  of  the  tax  in  a  meeting 
called  for  that  purpose  upon  notice  by  the 
board,  and  preBcribed  the  procedure  to  be  ob' 
served  in  tbe  assessment  and  levy  of  the  tax, 
and  provided  that  the  lands  assessed  ahould 
be  entered  upon  the  books.  In  convenient 
subdivisions,  as  surveyed  by  the  United 
States  government,  with  appropriate  eol- 
nmns  showing  the  names  and  residences  at 
owners  of  the  lande^  and  mortgages  of  rec- 
ord, if  any,  known  to  the  asaeasors;  and 
that  no  error  in  the  deecriptian  of  the  lands 
should  invalidate  the  assessments,  if  suffi- 
cient deecription  was  given  to  ascertain 
where  the  land  was  situated.  The  assess- 
ment was  made  a  lien  upon  the  lands  inte 
the  nature  of  a  mortgage.  S 

*  Section  11  of  the  act  was  amended  in* 
1S9C:  As  amended.  It  provided  that  a  tax 
oollector  should  be  elected  by  the  board  of 
directors  and  be  furnished  a  list  of  aasess- 
meuta  for  his  county;  that  ha  should  pro- 
ceed to  collect  the  aseeasments,  and  that  If 
the  assessments  were  not  paid  within  thirty 
days  a  penalty  of  Se  per  cent  should  at  one* 
attach  for  auch  delinquency.  The  board  of 
directors  was  required  to  enforce  the  col- 
lection cf  the  taxes  by  chancery  proceed- 
ings in  a  court  of  the  connty  in  which  the 
lands  were  situated,  having  chancery  juris- 
diction, and  it  was  provided  that  the  court 
should  give  Judgment  against  the  persona 
claiming  to  be  the  owners  of  the  lands,  if 
known  to  the  board,  for  the  amount  of  such 
aasesaments,  latereat,  penalties,  and  coats. 
It  was  further  provided  that.  If  the  owner- 
ship of  any  of  the  delinquent  lands  should 
be  unknown  to  the  board,  tbe  lands  might  be 
proceeded  against  "a*  being  owned  by  un- 
known ownen;"  that  the  judgment  should 
provide  for  sale  of  the  delinquent  land  for 
eaah  by  a  cemmlsstoner  of  a  court  after  ad- 
vertisement, as  hereafter  set  out;  and,  fur- 
ther, that  the  proceedings  and  judgment 
should  be  In  the  nature  of  proceedings  t« 
Twnt,  and  It  should  be  immaterial  if  the  own- 
ership of  the  land*  should  be  Incorrectly 
alleged;  that  the  judgment  should  bs  en- 
forced only  aa  against  the  land,  and  not 
against  any  othsr  property.  All  lands  tor 
each  of  the  oonntiee  might  be  Included  in 
one  suit,  and  all  delinquent  owners.  Includ- 
ing those  unknown,  might  be  made  defend- 
ants, notice  of  the  pendency  of  tie  suit  to 
be  given  as  againet  nonresidents  of  the 
connty  and  unknown  owners  respectively  by 
publication  weekly,  for  four  weeks  prior  to 
the  day  of  the  term  of  court  on  which  final 
judgment  should  be  entered  for  the  sale  of 
the  land,  in  some  newspaper  published  In  the 
connty  where  the  suit  might  be  pending.  Tha 
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m  fonu  of  notice  whieb  migtit  be  giTen  ia  In-  j 
j^  MTted  in  the  nuLrgin.t 

■  *It  waa  proTided  that  wliere  the  ownen 
ware  nnknom  that  fact  should  be  itated  Id 
the  pabliihed  notice,  and  agoinat  mj  de- 
fenduit  wbo  reiided  In  the  oovatj,  and 
whose  ownerahip  appeared  on  the  recordo, 
notice  abonU  be  given  hj  the  mriee  of 
penonal  anminiina  of  the  court  at  leaat 
twenty  daya  before  the  day  on  whlob  the 
defendant  was  required  to  answer,  as  set 
out  in  the  lummons.  And  the  suit  should 
stand  for  trial  at  tlie  fliat  teim  of  the  court 
after  the  complaint  should  bs  filed,  If  said 
four  weeks  in  the  eaae  of  a  nonresident  or  un- 
known defenduit,  or  twenty  days  In  ease  of 
Feaident  defendants,  should  expire  before 
the  first  day  of  the  term  or  during  the  term 
of  tha  eonrt  to  which  the  suit  was  brought, 
unless  a  continuance  be  granted  for  good 
canae  shown,  within  the  discretion  of  tbe 
eourt,  and  such  continuance  for  good  canie 
shown  might  be  granted  as  to  part  of  the 
land  or  defendants  without  affecting  the  duty 
of  tha  eourt  to  dispose  finally  of  tbe  others 
as  to  whom  no  oontinnancea  might  be  grant- 
ad.  And  it  was  further  provided  that  actnal 
■tfvice  of  summons  should  be  had  whea  tha 
defendant  was  in  the  county,  or  when  iben 
was  on  occupant  upon  the  land.  In  all  cases 
whara  notice  had  been  properly  g^ven  and 
where  no  answer  had  been  filed,  and  the 
causa  decided  for  tha  plaintiff,  the  court,  by 
» tta  decree,  abould  grant  tbe  relief  aa  prayed 
3  in  the  complaint,  and  ahould  require  the 
*  eouunisaioner  to  sell  tha  lands  at  tbe'oonrt- 
bonae  door,  at  public  outcry,  for  cash,  after 
first  having  advertiaed  auch  lale  weekly  for 
two  weeks  conaecutlvaly,  and  oonvey  to  the 
purcbaaera  tbe  lands  sold,  tha  titles  of  which 
should  thereupon  vast  In  tha  pnrchaser 
against  all  persons  whomsoever,  saving 
lights  to  infents  and  inaona  persons.  The 
•et  contained  tha  following: 

■Trovided,  that  at  any  time  witbln  three 
yean  after  the  rendition  of  the  final  decree 
of  the  chancery  court  herein  provided  for, 
tbe  owner  of  tbe  lands  may  file  his  petition 
In  tha  oonrt  rendering  the  decree,  alleging 

-f'St.  Francis  Levee  District  1 

vs.  I  Notice. 

Dallnquant  Lands.        J 

*The  following  named  persona  and  corpo- 
rations, and  all  others  having  or  claiming 
an  interest  in  any  of  tbe  followiog  de- 
scribed lands,  are  hereby  notified  that  suit 

is  pending  in  the  circuit  court  of 

county,  Arkanaas,  to  enforce  tbe  collection 
of  certain  levee  taxes  on  tbe  subjoined  list 
of  lands,  each  supposed  owner's  lands  being 
set  apposite  his  or  her  or  its  name,  respec- 
tively, together  with  the  amounts  severally 
due  from  each,  to  wit." 

Tban  ahsll  foUow  a  list  of  supposed  own* 


the  payment  of  tiia  taxes  on  add  lands  tor 
the  year  for  wbleb  they  ware  sold,  and,  npoa 
tlia  astaMlihment  of  that  fact,  tha  court 
shall  vacate  and  riiall  sat  aside  said  decree." 

BedJon  2  of  tha  act  of  189S,  amending  tbf 
aot  of  18M,  provided  as  follows: 

"That  g  13  of  said  act  be  amended  M  a« 
to  read  as  fallows:  Bald  suit  shall  be  eon- 
ducted  in  accordance  with  tba  practice  and 
proceedings  of  chancery  courts  In  this  stata. 
except  as  berdn  otberwlse  provided,  and  ex- 
cept that  neither  attomeya  nor  guardians 
ad  litem,  nor  any  provision  of  9  B877  of 
Bandela  ft  Hill's  Digest  of  tbe  BUtutea  of 
Arkansas,  shall  be  reqnired,  and  except  that 
said  auits  may  be  disposed  of  on  oral  tes- 
timony, as  In  ordinary  anits  at  law;  and  this 
law  shall  be  liberally  construed  to  give  said 
assessment  lists  the  affect  of  bona  fide  mort- 
gages, for  a  valuable  consideration,  and  ft 
first  lien  upon  said  land  as  against  all  per> 
sons  having  an  intersst  therein;  Provided, 
That  no  informality  or  irregularity  in  hold- 
ing the  mestinga  or  In  tbe  description  or 
valuation  of  tlia  landa,  or  In  the  names  of 
the  ownera  or  the  number  of  acres  therein, 
shall  be  a  valid  defense  to  sucb  action." 
[Ark.  AcU  legfi,  pp.  SI,  82.] 

Suit  was  brought  as  provided  for  in  tba 
acta,  and,  in  the  complaint,  plaintiff  In  error 
A.  B.  Ballard  waa  made  a  defendant  and 
named  as  a  nonresident  of  Crittenden  coun- 


tached  to  and  made  part  of  tbe  complaint « 
the  following  appears;  J| 

■  Township  4  North,  Range  7  East.  * 

West  half  southeast  quarter,  section  82, 
T.  4  N.  R.  T  E.  4H)  aerea^  aaseased  to  A.  B. 
BalUrd— 

Taxes  fOr  18BS,  919.20 
-     1888,     19.20 
"     18«,     19.20 
West  half  northeast  quarter,  section  St, 
T.  4  N.  R.  7  B.  80  acres,  aaseased  to  A.  B. 
Ballard— 
Taxes  for  1890,  O.20 
"     1890,     3.80 
•■         "     18W,     8.80 

ers,  with  a  descriptive  list  of  said  delin- 
quent lands  and  amounts  due  thereon,  re- 
spectively, aa  aforesaid;  and  said  published 
notice  may  conclude  in  tbe  following  form: 
"Said  persons  and  corporations,  and  all 
others  interested  in  said  lands,  are  hereby 
notified  that  they  are  reqnired  by  law  to 
appear  and  make  defenae  to  said  suit,  er 
the  same  will  be  taken  for  eonfeased,  and 
judgment  final  will  be  entered  directing  the 
sale  of  said  landa  for  the  pnrposa  of  ooTleet- 


.Id  deHnquent   levee   t*xea,  together 

he  payment  of  Ir* ' **-   — " 

costs  aUowM  bj  kv.' 


ng    said   deH 
riUt  the  payi 


lent  of  latarMt,  psuttjt  aai 
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Northeast  quarter,  secUoD  31,  T.  4  N.  R.  7 
B.  140  acre*,  aHseaaed  to  A.  B.  Ballard— 
Tazu  for  18&6,  (e.lO 
"         "     IBM,     8.40 

A  decree  in  due  oourse  p&wed  against  de- 
fendanta.  It  designated  the  defendant*  who 
were  duly  oerred  with  BummimB,  a*  abown 
by  tbe  retom  of  the  sheriS,  and  made  de- 
fault, and  the  defendants  who  were,  as  the 
decree  recites,  "severally  constrnctiToly 
anmmoned  by  publication  In  the  newspaper 
published  in  Crittenden  county,  Aibansaa, 
weekly,  for  four  weeks  before  this  day,  proof 
of  which  has  been  previously  filed  herein, 
and  all  of  the  before -named  defendants 

.  .  having  fsJled  to  plead,  answer,  or  de- 
mur to  the  complaint  of  the  plaintiff,  the 
Wiurt,  on  motion  of  the  attorney  for  the 
plaintiff,  awards  a  decree  pro  oonfeato  as 
to  them  in  favor  of  the  plaintiff  for  the 
■mount  of  taxes,  interest,  penalty,  and  costs 
dua  for  their  said  landa."  The  court  alao 
found  and  recited  the  steps  preceding  the 
assessment  of  the  taxes,  the  assessment  of 
the  some,  aud  that  "all  of  said  taxes  on  said 
lands  of  said  defendants  are  yet  wholly  un- 
paid and  are  delinquent."  A  lien  was  da- 
elared,  and  it  was  considered  and  adjudged 
that  plaintiff  recover  from  the  defendants 
■•▼eraUy,  to  be  enforced  wholly  against  said 
lands,  the  amount  of  taxes,  interest,  penalty, 
t>Uid  costs  assessed,  levied,  and  extended 
Magainst  the  lands  belonging  to  each  of  said 
*  defendants,  respectively,  for'the  years  1893, 
1694,  1895,  18»S,  and  1897.  A  list  of  the 
landa  was  given,  in  which  were  the  lands  as- 
Hssad  against  A.  B.  Ballard  (described  in 
the  opinion).  The  landa  were  decreed  to  bs 
■old,  and  it  was  also  decreed  tttaA  tb«re 
should  be  allowed  to  the  commissioner  fees 
■s  follows: 

'Tor  furnishing  printer  with  list  of  lands 
io  be  advertised,  five  cents  per  tract,  and  for 
attending  and  making  and  reporting  sale, 
twenty-five  (25)  cents  per  tract;  and  there 
shall  be  allowed  to  the  printer  for  publish- 
ing said  notice  fifty  (SO)  cents  per  tract, 
which  fe«  shall  be  taxed  as  costs  ftgainst 
•sch  several  tract,  to  be  paid  by  the  purchas- 
er or  person  discharging  said  lien  before  sale, 
■nd  the  said  commissioner  shall  report  his 
proceedings  hereunder  to  the  next  term  of 
this  court." 

In  the  report  of  the  commissioner  of  his 
proceedings  under  the  decree  he  showed  that 
he  Bold  the  lauds  in  section  31  to  A.  Eackler 
and  the  lands  in  secUon  82  to  0.  W.  Hunter, 
hereafter  dtacribed. 

The  sale  was  approved  and  tJie  deeds  made 
were  alao  approved. 

At  September  term  of  the  court,  18BB,  the 
following  order  wa»  entered: 

"A.  B.  Baikrd  and  Ur*.  Josephine  W.  Bal- 


lard  come  by  their  sollettora  and  on  ttuSr 
motion  lea.ve  is  given  them  to  file  herda 
their  answer,  motion,  petition,  and  bill  of 
review  herein,  and  be  made  parties  to  thil 
suit  with  reference  to  the  N,  B.  ^  of  aection 
31,  the  southwest  %  of  section  32,  and  the 
south  Vt  of  the  northwest  K  of  section  32, 
all  in  township  4  north,  range  T  east,  and 
the  said  pleading  i*  ordered  to  be  filed  and 
they  are  made  defendants  and  parties  to 
this  suit  for  the  purposes  set  out  in  s^ 
pleadinga. 

"And  thereupon  the  said  0.  W.  Hunter,  bj 
I*  P.  Berry,  Esq.,  his  attorney,  enters  Us 
appearance  herein  and  has  ninety  daya  gives 
him  within  which  to  plead,  answer,  or  demur 

It  does  not  appear  that  A.  Hackler  or  th* 
board  of  directors  of  the  levee  district  eva 
entered  their  appearance  or  ware  made  par-gg 
ties  to  the  proceeding.  JJ 

*  In  compliance  with  the  order,  plaintiffs* 
in  error  filed  what  ia  called  in  the  record 
"Answer  to  Motion  of  Ballaxd."   It  conuaoa- 

"To  the  Hon.  E.  D.  Bobertaon,  Chaneellon 

"The  anawer  and  motion  of  A.  B.  Ballud, 
who  Is  a  dtiaen  of  the  atate  of  Florida,  red- 
ing at  Tampa,  and  Mra.  Josephine  W.  Bal- 
lard, who  is  a  dticen  of  the  stat*  of  Georgia, 
residing  at  Atlanta,  also  to  be  taken  and 
considered  as  a  petition,  under  S9  S83B-SS43, 
Sandels  &  Hill's  Digest,  and  aa  an  original 
complaint,  under  §g  419T-4IB9  of  same,  and 
under  gS  6120-6124  of  same,  and  the  amend- 
mente  thereto,  and  as  a  bill  of  review  under 
the  chancery  practice,  as  spears  by  O* 
prayer  herein." 

It  thea  seta  out  in  detail  th»  facta  wUeh 
constitute  the  basis  of  the  aasignment  of 
errors  la  this  court,  preseatly  g^ven,  aa  well 
aa  apeclfications  of  errors  under  the  Consti- 
tution and  statute*  of  the  state.  It  prayed 
that  the  paper  be  considered  in  tha  aeveral 
<Aaracters  mentioned  in  ita  opening  para- 
graph; that  all  the  parties  to  the  original 
siuit  be  considered  parties,  including  the  pur- 
chaaera  at  the  salaj  that  the  decree  of  tha 
14th  of  February,  1898^  be  "reviewed,  re- 
versed, and  vacated,  and  that  tlie  report  of 
the  Bales  and  the  salea  be  set  aaide  and  tho 
deeds  canceled," 

Tha  ease  was  submitted  on  a  statement 
of  facts,  by  which  it  waa  agreed  that  plafa- 
tiffs  la  error  were  the  owners  of  the  land  on 
the  21st  day  of  December,  189T,  aad  that 
their  title  appeared  of  record.  That  at  that 
data  they  were,  aad  continued  to  be,  re- 
apeetively,  dtUena  of  Florida  and  of  Georgia, 
and  that  thsy  would  testify  that  they  had 
no  knowledge  of  the  suit  or  ita  pendency, 
or  that  taxes  for  leves  pmpoaea  had  beea 
levied  prior  to  the  date  of  the  sale  of  thoir 
landa  aad  tho  purchaaa  tharaof  by  Buntw  m 
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Hukl«r,  or  "that  U17  law  on  that  Nbject 

had  been  enacted."    That  ttie  clerk  of  tha 

court  was  allowed  $1  for  each  of  the  deeda 

^inade  in  pnnuance  of  (iiB  tale,  and  allowed 

^  the  fees  set  ont  in  the  decree,  and  all  aald 

■  tama  were  taxed  as  colts  and  paid*^t  of  the 
proceeds  of   sale.     That  plMntiff  in  error 
made  the  tendeia  to  Hunter  and  Haclder, 
■pectiTelj,  SB  stated  in  "th«r  answer  1 
motion  filed  herein  on  the  25th  day  of  Sep- 
tember, 1899,  and  in  the  manner  and  at  Uie 
time  stated  end  that  the  said  C.  W.  Hunter 
and  A.  Hackler,  reapectiTsIf,  refuoed  to 
eaire  such  tenders,  and  ■CTcoally  refused 
•tate  the  amounts  that  they  claimed  thej 
were  entitled  to  receive  in  order  to  redeem 
the  said  tracts  of  land  rMpectively." 

It  was  also  agreed  that  the  record  of  the 
•nit,  including  aJl  orders,  returns  of  offlcera, 
minutes  of  proceedings,  etc.,  should  be  read 
In  erldence,  subject  only  to  ohjectiona  for 
irrelevancy  and  incompetency. 

The  decree  of  the  court,  after  reciting  t)ie 
anbmisaion  of  the  case  and  upon  what  aub- 
mltted,  concluded  aa  follows:  "The  court 
orders  that  all  the  relief  as  prayed  for  in 
the  said  answer,  motion,  petition,  and  ori^- 
aal  complaint  of  the  said  A.  B.  Ballard  and 
Josephine  W.  Ballard  be  and  the  same  is 
kereby  denied  and  refused,  and  that  the  said 
answer,  motion,  petition,  and  original  com- 
plaint be  and  the  same  is  hn'eby  dismissed." 

The  supreme  court  of  the  state  affirmed 
the  decree. 

The  errors  assigned  are  that  the  supreme 
emirt  erred  in  not  decreeing  tliat  (1)  The 
lands  of  plaintiffs  in  error  were  not  proper- 
ly described  in  the  complaint.  (2)  and  (3) 
In  not  decreeing  that  the  sale  was  unlawful- 
ly made,  for  the  reason  that  the  landa  of 
plaintiffs  tn  error  were  sold  as  a  whole  and 
for  taxes  on  the  whole  west  one  half  of  sec- 
tion 32,  when  plaintiffs  in  error  did  not  own 
or  claim  the  N.  %  of  the  N.  W.  'A  of  that 
•eotion.  (4)  The  decree  was  void  because 
the  lands  were  sold  for  sums  not  legally 
<tergesble  thereon.  (B)  That  the  acta  of  1893 
and  I89S  required  a  notice  to  be  pven  to  the 
owners  of  the  landa  proceeded  against  in  tha 
suit  they  provided  for,  and  no  such  notice 
was  given,  and  the  sales  were  therefore  un- 
authorized and  Toid.  (S)  The  notice  provid- 
ed for  by  the  act,  assnming  notice  was  giren, 
waa  insufBcient.  It  was  not  such  a  notice 
Q  of  the  pendency  of  the  snit  as  the  act  or  the 
g  general  law  required  to  be  given  to  the  own- 

■  ers  of  lands  resident  in  the'state  of  Arkansas 
and  Crittenden  county,  where  the  lands  were 
located,  and  to  persons  owning  lands  there 
similarly  circumstanced  and  subject  to  the 
same  taxation,  or  persons  having  tenants  on 
such  lands.  All  such  persons  were  entitled 
bj  said  act  and  had  personal  service  for  at 
imMk  twenty  days  before  the  rendition  of 


the  decree  of  sale.  Plaintiffs  in  error,  re- 
spectively citizens  of  Georgia  and  Florida, 
were  allowed  and  given  constructive  seTVic«^ 
if  any  were  given,  only  by  publication  In  a 
newspaper,  published  in  Crittenden  county, 
and  only  weekly  for  four  weeks,  the  first 
notice  being,  and  required  to  be,  only  four 
weeks  before  the  rendition  of  the  decreet 
Plaintiffs  in  error  had  no  peiaonal  or  other 
notice  of  the  suit,  and  did  not  appear  there- 
in. They  were  d«iied  thereby  the  privileges 
and  immunitiea  of  citizens  of  the  United 
States  and  of  Arkansas,  and  denied  the  sqnal 
protection  of  the  laws  within  the  state  of 
Arkansas,  and  derived  of  their  property 
without  due  procesa  of  law,  In  violation  of 
the  Constitution  of  the  United  Btatss,  and 
the  decree  of  sale  and  sales  thereunder  ara 
void.  (8)  In  not  decreeing  that  the  sales 
of  the  land  of  the  plaintiffs  In  error  wera 
void  and  passed  no  title,  because. in  the  suit 
the  laws  of  the  state  were  violated  in  that 
(a)  the  complaint  waa  defloient;  (b)  that 
there  was  no  sufficient  affidavit  made  and 
filed  to  support  a  warning  order  or  order  for 
notice  to  plaintiffs  in  error;  (e)  there  was 
no  sufficient  proof  of  publication  of  warn- 
ing order  or  notice  filed  or  produced  in  court 
when  decree  of  sale  was  made;  (d)  the  de- 
cree of  sale  did  not  state,  and  the  record  did 
not  show,  the  facts  essential  to  the  validity 
of  the  decree  of  sale  as  against  plaintiffs  in 
error  or  other  landa.  Thereby  the  plaintiffs 
in  error,  in  violation  of  the  Constitution  of 
the  United  States,  have  been  denied  the  ben- 
efit of  such  laws  in  this  suit.  (9)  The  decree 
of  sale  was  rendered  in  violation  of  the  laws 
of  Arkansas  requiring  proof  of  evidence  to 
support  the  allegations  of  the  plaintiff  as 
against  plaintiffs  in  error,  persons  before  tha 
court  only  by  a  conatructive  service  of  proo-^ 
ess.  And  tiie  decree  was  pronounced  as^ 
based  on  an  alleged  order  or  decree  pro'ooa** 
feuo  entered  in  the  suit,  not  authorized  by 
law,  and  so  was  rendered  without  due  proc- 
ess of  law,  in  violation  of  the  Constitution 
of  the  United  States. 

Messrs.  William  H.  Randolph,  Geoi^  Ran- 
dolph, and  Wassell  Randolph  for  plaintiff! 
in  error. 

Mr.  L.  P.  Berry  for  defendants  in  error. 

'Mr.  Justice  HcKenna,  after  stating  tha? 
case  aa  above,  delivered  the  opinion  of  tlie 

The  assignments  of  error  present  tha  eon> 
tention  that  plaintiffs  in  error  have  been  de- 
prived of  their  property  without  due  proo- 
eSB  of  law.  One  of  them  urges,  in  addition, 
the  clauses  of  the  14th  Amendment,  which 
prohibit  a  atate  from  making  or  enforcing 
any  law  which  will  abridge  the  privileges 
or  Immunities  of  cititena  of  the  United 
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State*,  uid  from  depriving  any  penoB  with- 
in liet  Juiiidiction  of  the  equ&l  protection 
of  tlie  laws,  PlaintiSa  in  error  invoke  those 
piDvlBioiu  againat  the  statutes  of  Arkuisa*, 
because  of  the  different  manner  and  time  of 
aervicB  of  aummona  of  the  suit  authorized  bj 
said  statutes  to  enforce  the  payment  of  the 
levee  tazee.  It  is  contended  that,  by  requir- 
ing personal  service  of  summons  upon  resi- 
dent owners  or  occupants  of  Ifuide  for  at 
ieast  twenty  days  before  tbe  rendition  of 
th«  decre«  of  Bale,  and  providing  for  con- 
structive  service  by  publication  upon  nonres- 
ident owners  of  only  four  weeks,  a  discrimi- 
nation is  mad«  between  owners  of  lands, 
and  that  nonresident  owners  are  thereby  de- 
nied the  rights  secured  to  tliem  by  the  Con- 
stitution of  the  United  States.  We  have 
no  doubt  of  the  power  of  the  state  to  so  dis- 
criminate, nor  do  we  think  extended  diacue- 
■lon  i*  necessary.  Peraonal  service  upon 
nonieaidente  is  not  always  within  the  state's 
power.  Its  process  is  limited  by  its  bound- 
aries. CoustmctivB  service  Is  at  times 
a  necessary  resource.  The  land  stand*  ac- 
countable to  the  demands  of  the  state,  and 
the  owners  are  charged  with  the  laws  affect* 
ing  It  and  the  manner  by  which  those  de- 
mands may  be  enforced.  Hnling  v.  Saw 
n  Valley  B.  &  Improv.  Co.  130  U.  8.  fiCB,  32  L. 
Sed.  1DU>,  9  Sup.  Ct.  Rep.  603.  Thia  aooount- 
*  ability*of  the  land  and  the  knowledge  the 
ownen  must  be  presumed  to  have  had  of  the 
laws  affeotlng  it  is  an  answer  to  the  conten- 
tion ot  the  incufflcienoy  of  the  service.  Cer- 
tainly it  was  not  so  insufficient  that  it  can 
tw  said  that  a  difference  in  the  time  allowed 
(or  aucb  aervice  was  not  tits  equivalent  of 
that  allowed  to  resident  owners.  Wxad 
wHh  the  oontentlon  Is  a  cha^  that  the  no- 
tiea  to  nonresident*  did  not  comply  with 
tbe  act  of  1693  or  the  general  law  of  the 
state,  bnt  this  Is  decided  against  plaintiffs 
in  error  by  the  snpreme  court  of  the  state, 
and  we  accept  it*  mllng. 

In  pasaing  upon  the  other  contentions  of 
plaintiffs  in  error  we  are  brought  to  the 
consideration  of  what  la  doe  proceaa  of  law. 
A  precise  definition  has  never  been  attempt- 
ed. It  does  not  aiwaya  mean  proceedings  in 
court.  Den  ex  dem.  Murray  v.  Hoboken  land 
ft  Improv.  Co.  18  How.  272,  IS  L.  ed.  372; 
McHillen  v.  Anderson,  Bit  U.  8.  87,  24  L.  ed. 
83S.  Its  fundamental  requirement  is  an  op- 
portunity for  a  hearing  and  defense,  but  no 
fixed  procedure  is  demanded.  The  process 
or  proceedings  may  be  adapted  to  the  na- 
ture of  the  case.  Dent  r.  West  Virginia,  129 
U.  S.  114,  32  L.  ad.  823,  9  Sup.  Ct.  Rep.  231; 
Lent  V.  Tilleon,  140  U.  8.  3ie,  36  L.  ed.  41B, 
11  Snp.  Ct.  Rep.  SEfi;  Hagar  v.  Reclamation 
Diet.  No.  108,  111  U.  8.  701,  28  L.  ed.  MS, 
4  Bnp.  Ct  Sep.  003;  Iowa  B.  CL  On.  t.  Iowa, 


160  U.  S.  3S9,  40  L.  ed.  467,  10  Sup.  Ot  R^ 
344. 

In  Davidaon  v.  New  Orleans,  06  U.  S.  07, 
24  L.  ed.  OIB,  a  proposition  was  laid  down 
which  has  since  been  quoted  many  times. 
The  court  said,  at  pages  104  and  106,  L.  ed. 
on  pages  819  and  820;  "That  whenever,  by 
the  laws  of  a  state  or  by  etate  authority, 
a  tax,  assessment,  servitude,  or  other  bur- 
den Is  imposed  upon  property  for  the  publie 
use,  whether  it  be  for  the  whole  state  or 
of  some  more  limited  portion  of  tbe  com- 
munity, and  those  laws  provide  for  a  mode 
of  confirming  or  contesting  the  charge  thus 
imposed.  In  the  ordinary  courts  of  justice, 
with  such  notice  to  the  person  or  ench  pro- 
ceeding in  regard  to  the  property  as  Is  ap- 
propriate to  the  nature  of  the  case,  the 
judgment  in  such  proceedings  cannot  be  sidd 
to  deprive  the  owner  of  his  property  without 
due  process  of  law,  however  obnoxioua  it 
may  be  to  other  objections."  And  Ur.  Jus- 
tice Bradley,  In  a  ooncnrring  opinion,  said, 
on  pages  107  and  108,  !<.  ed.  on  pages  ^On 
and  B21,  "that,  in  judging  what  i*  'due  proe-^ 
eas  of*  law,'  respect  must  be  ba4  to  the* 
cause  and  object  of  tlie  taldnj^  whether  tut- 
d«r  the  taxing  power,  the  power  of  eminent 
domain,  or  the  power  of  aasessment  for  local 
improvements,  or  none  of  these;  and.  If 
found  to  ba  suitable  or  admissible  in  the 
epecial  casi^  it  will  be  adjudged  to  be  'dna 
process  of  law;'  Imt  if  found  to  be  arbi- 
trary, oH>ressive,  and  unjust,  it  may  be  de- 
clared to  be  not  'due  process  of  law.'  Such 
an  examination  may  ba  made  without  in- 
terfning  with  that  large  disovtion  which 
every  legislative  power  haa  of  making  wida 
modiScatlona  in  the  forms  of  proeednre  in 
each  esae,  aooording  as  the  laws,  habits,  cus- 
toms, and  preferences  of  the  people  of  the 
particular  state  may  require."  Bee  also 
Marchsnt  t.  Fmrnsylrania  R.  Oo.  163  D.  S. 
380,  38  li.  ed.  761,  14  Sup.  Ct.  Rep.  B04,  and 
Eolden  V.  Hardy,  189  D.  S.  386,  42  L.  ad. 
780.  18  Sup.  Ot  Rep.  3S3. 

In  Caatflio  V.  UeOoniUoo,  188  U.  8.  674,  42 
L.  ed.  822,  IB  Sup.  Ct  R^.  229,  prior  ded- 
eions  defining  due  process  of  law  were  q>- 
plied  to  a  law  assesung  taxes.  The  ease  in- 
volved the  validity  of  a  title  derived  from  a 
tax  sale  made  to  enforce  delinquent  state 
taxes.  The  title  thus  acquired  was  assailed 
on  the  ground  that  the  asaesament  upon 
which  is  was  based  waa  void  because  tha 
property  was  not  assessed  in  the  name  of  ita 
owner.  The  state  law  made  the  deed  given 
In  pursuance  of  tbe  sale  prima  facie  evi- 
dence of  the  fact  that  the  property  waa 
subject  to  taxation  and  the  fact  that  tbe 
taxes  had  not  been  paid,  and  conclusive  evi- 
dence that  the  property  had  been  asecssed. 
the  taxes  levied,  and  the  property  advertised 
aoeording  to  law;  alao  that  Um  property  waa 
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■djndinted  and  wld,  u  tUted  in  tbe  d«ed, 
utd  all  tli«  prereqniiiUa  of  the  lair  wtre 
complied  with,  from  tlie  ftaaessment  up  to 
and  ineluding  the  ^ecution  and  registry  of 
the  dMd.  The  (tate  court  snaUined  the 
Ml*.  Thia  court,  in  poaaing  upon  the  con- 
tention that  the  aatetsment  and  aale  coniti- 
tnted  a  taking  of  property  without  due  proc- 
MB  of  law,  went  behind  the  presumptiona 
created  by  the  deed,  considered  the  alleged 
defeeta  in  the  aaaeesment  and  the  advertiae- 
ment,  and  decided  that  a  notice  of  thirty 
day*  by  publication  waa  due  procesa  of  law, 
Tho  oourt  alio  decided  that,  althon^  the 
eatatntea  under  which  tbe  aaaeaament  was 
•  made  proTided*fer  the  placing  of  the  name 
of  the  owner  on  the  aaseaament  roll,  where 
floch  name  waa  known,  they  also  provided 
that  the  property  aaaeased  ahould  he  de- 
■cribed  in  the  aaseaament  roll;  and,  then- 
fore,  that  the  notice  required  by  the  statute 
was  not  addreaaad  to  each  person  asaesasd, 
but  to  all  persona  having  property  anbject 
to  taxation.  It  was  held  that  the  statute 
afforded  both  constructive  and  actual  notice. 
*^t  cannot  be  doubted,"  it  waa  said  at  page 
681,  L.  ed.  at  page  6ZS,  Sup.  Ct.  Rep.  at  page 
232,  'Hhat,  In  the  exercisa  of  its  taxing  pow- 
er, the  state  of  Louiaiaaa  could  have  dlreotad 
that  the  property  anbject  to  its  taxing  au- 
thority should  be  assessed  without  any  ref- 
•rence  whatever  to  tbe  name  of  the  owner; 
that  la  to  aay,  by  any  inch  desoription  and 
method  as  would  have  been  legally  adequate 
to  convey  either  actual  or  eanatmetiva  no- 
tlee  to  the  owner.  As  said  in  Wltherspoon 
*,  Duncan,  4  Wall.  217,  IS  L.  ed.  342:  It 
fa  not  the  province  of  this  couii  to  interfere 
with  the  policy  of  the  revenue  laws  of  the 
■tate,  nor  with  the  interpretation  given  to 
them  by  their  eourta,  Arkansas  has  the 
tight  to  detsnnine  the  manner  of  levying 
and  collecting  taxes,  and  can  declare  that 
tJw  particular  tract  of  land  shall  be  charge- 
able with  the  taxes,  no  matter  who  ia  the 
owner  or  in  whose  name  It  is  assessed  and 
advertised,  and  that  an  erroneous  assess- 
ment does  not  vitiate  a  sale  for  taxes.' "  See 
also  Turpin  v.  Lemon,  187  U.  B.  61, 47  L.  ed. 
70,  S3  Sup.  Ct.  Rep,  20,  and  Leigh  v.  Qreen, 
19B  U.  S.  79,  48  L.  ed.  62S,  24  Sup.  Ct  Rep. 

no. 

In  view  of  these  prindples  let  ns  examine 
the  contentions  of  tbe  plaintiffs  in  error. 

Fiist.  They  charge  that  there  is  an  in- 
eoirect  desoription  of  the  lands  owned  by 
plaiatiffe  in  error  in  the  original  UHnplaint 
and  decree,  in  that  they  did  not  own  all  the 
lands  dew^bed  or  sold.  In  the  original  tr^- 
■cript  of  the  reoord  there  were  apparently 
diaerepandes  between  the  lands  assessed  and 
those  described  in  the  decree.  These  dls- 
sirepandes  have  been  oorrected  by  the  rstnm 
to  a  certiorari  granted  for  that  purpoaa,  aid 


it  appears  that  the  lands  aasesaed  and  those 
decreed  to  be  sold  in  section  32,  T.  4  N.,  B.. 
7  E.,  were  the  W.  V>  and  S.  E.  Vt,  480  urwjj 
W.  Vt  of  N.  E.  V*.  80  acres,  Plaintiffa'in  er-* 
ror,  however,  allege  that  they  owned  only 
the  B.  W.  Vi  and  the  S.  U  of  the  N.  W. 
%,  and  contend  that  tbe  two  tract*  owned 
by  them  made  up  240  acres,  and  the  two 
tracts  sold  by  the  conuniBsioaer  and  con- 
veyed to  Hunter,  embracing  such  240  acres, 
made  480  acres.  Thus,  fs  Is  urged,  the  lands 
plaintiffs  In  error  owned  were  sold  to  pay 
the  levee  taxes  on  land  they  did  not  own, 
and  their  lands  were  thereby  taken  without 
due  process  of  law. 

This  point  was  made  in  the  complaint  at- 
tacking the  decree  and  aale,  but  was  not 
passed  on  by  the  supreme  court.  Presum- 
ably the  court  regarded  the  point  as  preclud- 
ed by  the  original  decree,  and  not  a  ground 
upon  which  the  decree  could  be  attacked, 
and  this  la  our  view.  What  lands  were 
properly  aaaesoed  \o  Ballard  and  what  lands 
he  owned  were  facta  to  be  alleged  in  the  orig- 
inal suit  and  established  by  the  proof  there 
introduced  or  by  admiasion  through  the  de- 
fault of  the  owners  of  the  lands.  If  there 
waa  enor  it  cannot  be  a  ground  of  setting 
aaide  the  decree  if  the  court  had  acquired 
juriodietion  to  render  the  decree.  Emr  or 
Irregularities  in  the  suit  do  not  take  from  It 
or  its  decree  the  attribute  of  due  process. 
Central  L«nd  Co.  v.  Laldley,  IGQ  U.  S.  103, 
40  L.  ed.  01,  le  Sup.  Ct.  Rep.  80;  Iowa  C.  R. 
Co.  V.  Iowa,  supra.  It  fa  only  this  aspect  of 
the  suit  and  decree  with  which  we  are  con- 
cerned. No  defense,  therefore,  which  could 
have  been  made  or  righta  which  could  have 
been  taken  care  of  in  the  suit  can  now  ha 
set  up  to  impugn  its  decree. 

The  sUtutea  of  the  state  under  which  tha 
taxes  were  levied  rirtually  make  the  land 
a  party  to  the  suit  to  collect  the  taxes.  It 
is  from  the  lands  alone,  and  not  from  their 
owner,  that  the  taxes  are  to  be  satisfied,  and 
each  acre  besirs  its  part.  Tbe  bunlen  ot  tax- 
ation could  bare  been  easily  and  deOnitely 
assigned  by  the  court.  Mistakes  in  aacrib- 
ing  the  ownership  of  the  landa  did  not  in- 
crease the  taxation,  or  cast  that  which  ' 
should  have  been  paid  by  one  tract  of  land 
upon  another  tract.  In  Doyle  T.  MarUn,  65 
Ark.  37,  17  8.  W.  340,  It  was  held  that  it« 
Is  no  ^id  objection  to  a  tax  proceedingj^ 
against  land'owned  by  one  person  that  It* 
was  described,  not  separately,  but  as  a  por- 
tion of  a  larger  tract  owned  by  a  different 
person.  See  also  Minneapolis  R.  Terminal 
Co.  V.  Minnesota  Debenture  Co.  61  Minn.  OS, 
83  N.  W.  486. 

Second.  The  fourth  error  assigned  la  that 
the  landa  were  sold  for  amns  qot  legally 
ehargeable  thereon.  The  illegal  charges  al- 
leged ara  fees  to  the  eonunUdoner  for  fur- 
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niihlng  th«  prinUr  wttfa  a  list  of  landa  sold, 
fees  to  tbe  eommisBiotier  for  reporting  the 
m1^  and  to  tbe  printer  for  publishing 
BOtico  of  Bale.  Tbe  comment  we  bare  made 
above  applies  to  this  aMJgnment  of  error. 
Th«  act  onder  wblcb  tbe  suit  was  brought 
piorided  that  notice  to  tbow  Intereated  in 
th«  delinquent  ionda  proceeded  against 
should  ipedly,  among  otber  things,  that  ft 
final  judgmei^  would  be  entered,  "directing 
the  sale  of  lands  for  tbe  purpose  of  collecting 
said  dsiinqnent  levee  taxes,  together  with 
the  payment  of  interest,  penalty,  and  costs 
allowed  by  law."  It  was  for  the  court  to 
determine,  therefore,  what  coats  were  al* 
lowed  by  law,  and  an  erroneous  judgment  of 
what  the  law  allowed  did  not  deprive  the 
defendants  in  tbe  suit  of  their  property 
without  due  procesa  of  law.  The  supreme 
court,  in  passing  on  this  objection,  said; 
"A  decree  of  a  court  of  competent  jurisdic- 
tlon  is  not  subject  to  a  collateral  attack  be- 
eatise  lands  were  sold  thereunder  for  illegal 
penalties  and  coata  Kelley  v.  Laeonia  Levee 
I»strict,  74  Ark.  202,  85  S.  W.  249,  87  S.  W. 
83S;  Johnson  v.  Hunter,  127  Fed.  219."  [74 
Ark.  161,  B£  B.  W.  254.]  And  this  decision 
Is  an  answer  to  tbe  other  decislona  of  Ar- 
kansas cited  by  plaintitTs  in  error,  to  the  ef- 
fect that  a  aale  for  taxes,  la  excess  of  the 
amount  du^  or  embradng  coats  not  le- 
gally due,  is  void.  And  the  ease  at  bar 
fa  also  diBtlngniabable  from  the  eases  cited 
from  this  eonrt.t 
^  Third,  lb*  fifth  aaaignment  of  error  is 
gbaaed  on  the  contention  that  tbe  supreme 
■  court  of  the  state  erred  in  not'decidfng  that 
plaintiffs  in  error  were  not  given  the  notice 
mquired  by  the  statutes  of  tbe  state.  This 
assignment  of  error  is  elaborately  argued 
by  eounael,  but  the  distinction  Is  not  clearly 
made  between  the  eonatmctlon  of  tbe  stat- 
ntea  and  tbelr  efi^ect  as  construed.  What  tbe 
■tatnte  required  was  for  tbe  supreme  court 
to  determine;  whether,  as  determined,  it  con- 
stituted due  proceae,  is  for  us  to  decide.  The 
case  at  bar  does  not  come  within  Huntington 
T.  Attrill,  140  U.  8.  007,  30  L.  ed.  11Z3,  IS 
Sup.  Ct  Rep.  224,  or  Scott  ▼.  McNeol,  164 
U.  S.  34,  38  L.  ed.  800, 14  Sup.  Ct.  Bep.  1108, 
or  tbe  eases  wbMe  tbe  statute  of  a  state 
was  assailed  aa  impairing  the  obligation  of 
a  contract.  We  come,  then,  to  what  was 
done   in  tbe  suit  wbicb  decreed  tbe  sale. 


tFrencb  t.  Edwards,  13  WalL  614,  20  L. 
ed.  704;  Den  ex  dem.  Walker  v.  Turner,  9 
Wbeat.  641,  fl  L.  ed.  165;  Moon  v.  Brown, 
11  How.  411,  13  L.  ed.  751;  Woods  v.  Free- 
man, 1  Wall.  388,  17  L,  ed.  643;  MoClung  v. 
Sosa,  G  Wheat.  116,  8  L.  ed.  46;  Thatcher  ▼. 
FoweIl,fl  Wheat.  119,  6  L.  ed.  221;  Gage  v. 
Piunpelly,  115  U.  S.  4H,  29  li.  ed.  440,  0 
Sup.  Ct.  Rep.  136;  Dick  t.  Foraker,  156  U. 
&  404,  SB  L.  ed.  201,  16  Sup.  Ct  Bcp.  124. 


and  tbe  discnsdon  answers  as  well  for  tba 
otber  assignments  of  error  without  specially 
enumerating  them.  The  ultimate  ground  of 
all  of  them  is  that  tbe  proceedings  were  con- 
ducted without  the  noUee  to  plaintiffs  in  er- 
ror required  by  the  demands  of  due  procesi 
of  law.  la  discussing  the  oontention  of 
plaintiffs  In  error,  that  thc^  bad  been  de- 
nied tbe  equal  protection  of  tbe  taws  by  tba 
different  manner  of  service  upon  resident 
and  nonresident  owners  of  land,  and  tbe  dif- 
erent  times  for  appearance  after  service,  we 
declared  that  it  was  oompetent  for  the  atata 
to  make  the  distinction,  and  that  tbe  notice 
and  time  were  adequate  to  give  the  plaintiffs 
in  error  the  equal  protection  of  the  laws. 
They  were  also  adequate  to  afford  due  proe- 
eea  of  law.  And  we  will  pass  to  the  consid- 
eration'of  the  otber  objections.  The  moat 
Important  are  the  followingi  That  thara 
was  DO  euffldent  affidavit  made  and  filed  to 
support  a  warning  order  or  order  for  notios 
to  plaintiffs  in  error,  and  there  was  no  proof 
of  anch  order  or  notice  filed  or  prodnMd  la 
oDUrt  when  tbe  decree  was  rendered.  Beply* 
ing  to  theae  objections,  tbe  supreme  eouii 
said: 

"8.  Tbe  act  provides  that  notice  by  publi- 
cation shall  be  ^ven  to  the  defendants  in 
suits  instituted  for  the  collections  of  levee 
taxes,  who  ars  nonresIdentB  of  tbe 
county  where  tbe  suits  are  brought.  The 
plaintiff  in  the  eomplaint  In  tbe  proceedings 
attacked  In  thia  suit  stated  who  of  tbe  de>» 
fendanta* therein  were  nonresidents  of  tbs> 
county  in  which  the  proceedings  were  pend- 
ing; and  such  complaint  waa  awom  to.  This 
was  sufficient  to  authorize  notice,  by  publi- 
cation, without  a  separate  affidavit  to  the 
same  effect.  It  waa  held  in  Bsnnoner  v.  Ja> 
cobson,  47  Ark.  31,  14  S.  W.  468,  that  an  affi- 
davit and  complaint  may  be  included  In  one 
instrument  of  writing,  If  it  contains  all  the 
essentials  of  both.  The  eomplaint  in  the 
proceedings  attacked  contained  the  essen- 
tials of  the  affidavit  and  is  sufficient  to  an- 
swer the  same  purpose.    Johnson  v.  Hunter, 

"4  Tbe  act  under  wbicb  the  aforesaid  pm- 
oeedings  were  instituted  does  not  require  a 
warning  order  to  be  entered  on  record,  or  on 
tlie  complaint;  and,  If  it  had,  tbe  proceedings 
could  not  be  attacked  collaterally,  unless 
auch  entry  was  made  jurisdictional,  as  It 
was  in  Gregory  v.  Bartlett,  65  Ark.  30,  17 
5.  W.  344,  and  it  was  not  in  this  case,  day 
V.  Bilby,  72  Ark.  101,  78  a  W,  74B." 

The  court  held,  therefore,  that,  under  the 
taws  of  the  state,  an  "affidavit  and  com- 
plaint may  be  included  In  one  instrument  of 
writing,  if  it  ccHitaina  all  tbe  eaaentialu  of 
both."  And  It  was  held  that  the  cunplalat 
in  tbe  proceedings  attacked  did  contain  those 
eesentiala.     If   we  esnld  dispute  with  Um 
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mipreme  court  kt  «1]  upon  th*  r«qQir«menU 
of  the  Ittwa  of  the  Bt«te  It  would  ham  ta 
be  on  »  clearer  lowing  of  error  than  U 
msde  in  tbs  cue  kt  bat.  The  statute  pro- 
▼idea  tbat  all  or  any  part  of  the  delinquent 
lands  for  a  connty  may  be  included  in  the 
■nit  inBtituted  in  such  county,  and  there 
may  bo  included  in  the  suit  Imawn  and  un- 
known owners;  "and  notice  of  the  pendency 
of  aucb  suit  shall  be  given  as  against  nonres- 
Ment  owners  of  the  county  and  unknown 
owners,  respectively,"  by  publication  weelcly. 
The  time  of  publication  is  specified.  Tbe  com- 
plaint showed  that  Ballard  was  the  owner 
of  the  lands  and  that  be  was  a  nonresident 
«f  the  county.  It  was  said,  bowever,  that 
Josephine  Ballard  was  not  made  a  defendant 
^in  tbe  suit,  though  tbe  records  of  the  county 
«  showed  that  ah«  was  an  owner  thereof.  But 
•  the  statute  provided  aga!nst*nicb  an  omis- 
sion. It  provided  that  the  proceedings  and 
judgment  should  bo  in  the  nature  of  pro- 
ceedings in  twn,  and  that  It  should  be  Imma- 
terial that  the  ownership  of  the  lands  might 
be  incorrectly  alleged  in  the  proceedings. 
We  see  no  want  of  due  process  in  that  re- 
quirement, or  what  was  done  under  it-  It 
i«  manifest  that  any  criticism  of  either  is 
answered  by  the  cases  we  have  cited.  The 
proceedings  were  appropriate  to  the  nature 
of  tbe  case. 

It  should  be  kept  in  ndnd  that  ttie  laws  of 
k  state  come  under  the  prohibition  of  the 
I4th  Amendment  only  when  they  infringe 
fundamental  rights.  A  law  must  be  framed 
and  judged  of  in  consideration  of  the  practi- 
cal affairs  of  man.  The  law  cannot  give  per- 
sonal notice  of  its  provisions  or  proceedings 
to  everyone.  It  charges  everyone  with 
knowledge  of  its  proviaiona;  of  its  proceed- 
ings it  must,  at  times,  adopt  some  form  of 
indirect  notice,  and  indirect  notice  is  usiially 
efficient  notice  when  the  proceedings  affect 
real  estate.  Of  what  concerns  or  may  con- 
cern thm  real  estate  men  usually  keep  in- 
formed, and  on  that  probability  the  law  may 
frame  ite  ptoceedings;  indeed,  must  frame 
them,  and  assume  the  care  of  property  to  be 
universal,  if  it  would  give  efficiency  to  many 
of  its  exercises.  This  was  pointed  out  In 
Huling  T.  Ksw  Valley  S.  &  Improv.  Co. 
130  U.  S.  659,  32  L.  ed.  1046,  0  Sup.  Ct.  Rep. 
003,  where  it  was  declared  to  he  the  "duty 
of  the  owner  of  real  estate,  who  is  a  non- 
resident, to  take  measures  that  in  some  way 
he  shad  be  represented  when  hia  property  ia 
called  Into  requisition;  and,  if  be  fails  to  get 
notice  by  the  ordinary  publications  which 
have  been  usually  required  in  such  cases,  it 
is  his  misfortune,  and  he  must  abide  tbe 
eonaequences."  It  makes  no  difference, 
tberefor^  that  plaintiffs  In  error  did  not 
have  personal  notice  of  the  suit  to  collect 
tbe  taxes  on  thor  lands  or  that  taxes  had ' 


been  levied,  or  knowledge  of  the  law  undes 
which  the  taxes  had  been  levied. 

Our  attention  is  directed  to  the  ease  ol 
Johnson  v.  Hunter,  decided  by  the  drcuit 
court  of  appeals  for  the  eighth  drcnit,  147^ 
Fed.  133,  to  establish  that  the  verified  com-§ 
plaint'in  tbe  suit  to  collect  the  levee  taxes* 
waa  not  aufficlmt  to  sustain  the  sttrrice  by 
publication.  The  appellants  in  that  casa 
were  complainants  in  tbe  circuit  court  in  a 
suit  to  quiet  their  title  against  sales  under 
decrees  made  in  suite  prosecuted  by  the  8L 
Francis  levee  district,— euits  identical  with 
that  with  which  the  case  at  bar  is  concerned. 
The  court  held  that  an  affidavit,  "adapted 
to  the  terms  of  the  levee  act,"  and  placed  OB 
record  in  the  suit,  was  a  prerequisite  to  th« 
issuance  and  publication  of  the  prescribed 
warning  order,  and  was  strictly  jurisdiction- 
al. A  number  of  cases  were  cited.  Ooniid* 
ering  the  terms  of  the  levee  act,  the  court 
quoted  the  following  provisions  of  g  II  aa 
amended  February  IS,  18S3:  "And  provided 
further,  actual  service  of  summons  shall  b« 
bad  where  tbe  defendant  is  in  ths  county  or 
where  there  is  an  occupant  upon  tbe  land." 
"The  conditions  are,"  the  court  said,  "that 
the  defendant  must  be  a  nonresident  of  the 
county,  and  must  be  absent  therefrom,  and 
that  there  must  not  be  an  occupant  upon  tbe 
land.  If  the  defendant  be  a  resident  of  the 
county,  or  be  present  therein,  or  if  there  be 
an  occupant  upon  the  land,  actual  service  of 
a  summons  Is  required.  .  .  .  And  a  de- 
fendant may  be  a  nonresident  of  the  connty 
and  abeeot  therefrom  and  yet  the  land  be  oc- 
cupied by  a  tenant  or  other  representative 
upon  whom  a  summons  can  be  served.  If 
the  land  is  so  occupied  tbe  act  plainly  cftlla 
for  such  service.  Banks  v,  Bt.  FranciB  Leva* 
District,  66  Ark.  400,  El  8.  W.  830."  The 
court  assented  to  the  view  that  a  complaint, 
properly  verified,  containing  what  was  re- 
quired to  be  set  forth,  would  be  a  eufflcient 
affidavit  to  sustain  service  by  publication, 
but  observed,  that  "of  the  three  concurring 
conditions,  without  the  existence  of  which 
that  mode  of  service  was  not  permissible,  tbe 
complaints  allied  tbe  existence  of  one,  and 
were  altogether  silent  in  respect  of  the  other 
two;  that  ie,  they  stated  that  Johnson  [the 
defendant]  was  a  nonresident  of  the  conn- 
ty, but  did  not  state  that  he  was  not  present 
therein  or  that  there  waa  not  an  occupant 
upon  tbe  lands."  S 

Beferring  to  the  case  of  Memphis  lAnd  &• 
Timber  Co.  v.  St.  Francis  Levee  District,  TO 
Ark.  409,  68  8.  W.  242,  end  the  decision  of 
Uie  supreme  court  of  the  state  In  tbe  esse 
at  bar,  it  was  eaid:  "In  one  the  question 
actually  considered  was  whether  or  not  any 
affidavit  for  publication  was  necessary, 
rather  than  what  it  slionld  contain,  and  tm 
tha  other  it  was  whether  «r  not  a  vsrifled 
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contpUfnt  conld  perfonn  tb«  office  of  raeli  an 
•iBdsTit}  but  In  ndther  does  the  oonrt's  At- 
t«ntim  appear  to  have  been  directed  to  the 
pNvlBioB,  'and  provided  further,  actoaJ  lerr- 
iee  of  •ummonB  shall  be  had  where  the  de- 
fendant ia  in  the  county  or  where  there  Is  an 
occupant  upon  the  land.'  In  the  arrangement 
of  the  act  thii  provieion  is  somewhat  sepa- 
rated from  the  others  which  it  is  obviously 
designed  to  modify  and  restrain,  and.  In 
the  abaence  of  any  controversy  respecting  it, 
it  may  well  be  that  it  was  not  observed  by 
the  court."  We  cannot  concur  in  the  suppo- 
sition. We  think  those  caaei  can  be  better 
explained  by  a  different  supposition.  In  the 
case  at  bar  plaintiffs  in  error  are  not  In  a 
position  to  make  the  objection.  They  do  not 
assert  that,  though  nonresidents  of  the  coun- 
ty, they  were  preaent  therein  or  that  their 
land*  were  occupied  by  a  tenant  or  other  rep- 
rentatives,  aa  was  the  case  In  Banks  v.  St. 
Francis  Levee  District,  supra.  They,  on  the 
oontrary,  assert,  and  make  it  a  ground  of 
relief  under  the  Constitution  of  the  United 
States,  that,  as  nonresident*,  they  were  dis- 
criminated against,  in  that  the  act  of  ISQS 
did  not  require  the  same  notice  to  b«  given 
to  nonresident  owners  as  to  resident  owner* 
or  to  persons  owning  and  having  tenants  up- 
on the  land. 

PlaintifFsinerror,itIstrue,  allegs  that  nc 
"sofDcient  affidavit  of  the  plalntifl"  was  filed 
"stating  positively  or  sufficiently  any  one 
of  tire  facta"  required  to  be  stated,  and  that 
the  dark  did  not  make,  on  the  complaint  or 
otherwise,  any  warning  order  to  plaintiffs 
in  error,  or  to  either  of  them,  to  appear  in 
the  suit  as  required,  or  which  obliged  them 
„  to  appear  tbtrein  or  bound  them  by  the  pro- 
I  ceedings  which  ware  had  therein.  But  there 
•  was  no  allegation  that  either  of  thom'was  ii 
the  county  or  that  there  was  an  occupant 
upon  their  lands.  Not  being  defendants  who 
were  entitled  to  personal  service,  they  can- 
not urge  against  the  decree  that  they  were 
not  given  personal  service,  or  complain  that 
the  complaint  was  insufficient  as  an  affidavit 
for  service  by  publication,  because  it  did  not 
deny  the  existence  of  eonditione  which  there 
Is  no  pretense  existed. 

Another  assignment  of  error  is  that  "there 
was  no  sufficient  proof  of  the  publication  of 
any  warning  order,  or  any  notice  to  the 
plaintiff*  in  error,  filed  or  produced  in  court 
when  the  decree  of  sale  of  their  lands  was 
rendered."  To  this  contention  the  supreme 
court  replied:  "The  act  under  which  the 
aforesaid  proceedings  were  instituted  does 
not  require  a  warning  order  to  be  entered  on 
record  or  on  the  complaint,  and,  if  it  had, 
the  proceedings  conid  not  be  attacked  col- 
lateraDy  unless  snch  entry  was  made  juris- 
dictional, as  it  was  in  Gregory  v.  Bartlett, 
H  Ark.  30,  17  S.  W,  344,  and  it  was  not 


this  ease.  GUy  r.  Bilby,  TS  Ark.  101,  78  B. 
W.  749."  And  the  decree  recites  that  tha 
defendants  "were  severally  constructively 
summoned  by  publication,  .  .  .  proof  of 
which  has  been  previously  flled  herein."  The 
contention  of  plaintiffs  in  error  la  therefore 
answered  by  Grignon  v.  Astor,  2  How.  319, 
11  L.  ed.  £83;  Sargeant  v.  SUte  Bank,  12 
How.  371,  IS  L.  ed.  1028;  Voorheea  v.  Jack- 
son, 10  Pet.  449,  »  L.  ed.  490;  Applegate  v. 
Lexington  &  C.  County  Uin.  Co.  117  IT.  S. 
2SS,  E9  L.  ed.  8B2,  6  Sup,  Ct.  Bep.  742. 

The  other  assignments  of  error  do  not  re- 
quire specific  mention.  They  are  either  an- 
swered by  that  which  we  have  already  said 

'  do  not  Involve  jurisdictional  questions. 

Decree  affirmed. 
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JOHNSTON  AB3KTB0NQ,  Andlla^  B*- 

ceiver   for  the  Naw   South  Building   tt 

Loan  Association  of  New  Orleans,  Loulsl* 

ana,  Appt, 

JAMES  A.  ASHLEY,  Mary  M.  Ashley,  Hay- 
den  H.  Ashley,  Balph  B.  Ashley,  Bfary  A. 
Breddnridg«,  Henry  F.  Beardsley,  uid  Jo* 
seph  B.  Beardsley,  and  Emma  B.  JenJdu. 

Lis  pandent— «f[eet  of  def  ectira  Ind«& 

1,  Failure  of  the  clerk  properly  to  In- 
dex amended  declarations  In  ejectment  oo*> 


of  a  searcher  to  examine  the  flies.* 
Principal  and  agent— Imputed  knowledge, 

2.  Knowledge  of  the  local  attorney  and 
presjd«it  of  the  local  board  of  directors  of 
a  foreign  building  and  loan  assodation  in 
regard  to  a  matter  coming  within  tha 
aphere  of  their  duty,  and  acquired  while 
acting  with  reference  thereto,  and  befor* 
sending  to  the  company  at  its  home  offic* 
the  report  which  it  was  their  duty  to  mak^ 
—must  be  Imputed  to  tike  oompany.f 
Principal  and  agent— Imputed  knowledge- 
effect  of  agent's  fraud. 

3.  The  fraud  of  an  agent  cannot  altar 
the  legal  effect  of  his  knowledge  with  ra- 
spect  to  his  principal  in  regard  to  third 
parties  who  had  no  connection  whatever 
with  such  agent  in  relation  to  the  perpetra- 
tion of  the  fraud,  and  no  knowledge  that 
any  euoh  fraud  had  been  perpetrated,} 
Uoitgage — equitable  Hen  for  improvement! 

— GOnstractive  notice. 

4.  I«nd  in  the  possession  of  the  tma 
owners,  as  established  by  tbeir  successful 
proaeoution    of    ejectment    actions,    which 

e  pending  when  the  defendant  executed 


used  in  erecting  improvements  thereon,  c 
not  be  subjected,  at  the  suit  of  the  mort- 
gagee, to  an  equitable  lien  for  the  value  of 


•BS.   Note.— Vor  easas  In  point,   sm 

Wd.  Note.— For  esses  In  point,   sm  toi.   tv, 

tEd.   KoU.— For  easM  In   nolnt,   sm  vol.   «■ 


il.    K,  Oont.  I>l«.  las  PandBDB,  |  n. 


Cent  Dli.  Principal  and  Afcnt  II  (T>,  fit,  M. 

Dent.  Dl«.  Prlaclpal  and  Aa«t,  |  Kft    T     (^()Q|C 


AEMSTEONQ  t.  ASHLET, 


STl 


e  charged  with  the 
tive  investigation  to  discover  from  vhat 
source  the  mooe^  used  in  the  improTemeiitB 
WBi  obtttined  and  on  whai  amiarity,  where 
tlie  mortgagee,  eren  if  uiMwmre  ol  the  pend- 
«aic7  of  tbe  ej^eetment  Actions,  had  knowl- 
edge that  a  euit  in  equit;,  i&ising  the  que»- 
tioa  of  the  mortgagor'!  title  to  the  prem- 
bea,  had  been  be^m,  and  dismtaBed  for 
want  of  prosecution,  without  pTsjudlce.* 

rNo.  182.] 


irbicb  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  dismiBaing  a  Ull  to  es- 
tablish an  equitable  Hen  upon  certain  prop- 
eot;  for  the  ralue  of  improvamanta  erected 
thereon.  Affirmed. 
Sea  same  caaa  b«low,  22  App.  D.  0.  368. 

M 

I;    Statement  b;  Hr.  Jnstloa  Peckham: 

•  *  This  cult  was  brought  In  the  hu;^«iim 
ecmrt  of  the  Distriet  of  Columbia  by  the  ap- 
pellant, who  is  the  anciUarr  receiver  for  the 
Kew  Bouth  Building  ft  loan  Asaoeiation  of 
New  Orleans,  Louisiana,  hereinafter  called 
"the  company,"  against  the  owner*  of  the 
nal  propoty  described  in  the  bill,  to  estab- 
lish an  equitable  lien  upon  the  property  tor 
the  Talnc  of  Improrements  placed  theraon 
with  money  which  the  company  loaned  to 
one  Bradshaw  for  that  purpose,  Bradsbaw 
elaiming  to  be  the  owner  at  the  time.  After 
keaiing,  the  bill  was  diamlssed  on  Its  merits 
by  the  trial  court,  and  the  decree  of  disnis- 
sal  was  affirmed  by  ths  court  of  appeals  of 
the  District.  The  opinions  of  both  courts  are 
to  be  found  in  22  Appu  D.  a  308.  The  n- 
eairer  baa  appealed  here. 

The  title  to  the  property,  which  consisted 
of  certain  numbered  lots  in  square  number 
ns  Id  Washington,  had  been  in  dispute  some 
time  prior  to  18B1.  During  the  year  1S89, 
IBSO,  or  1891  one  Aaron  Bradshaw,  acting,  as 
alleged,  as  agent  of  one  John  H.  Walter, 
who  claimed  to  have  acquired  the  title  of 
George  Walker,  entered  upon  and  took  forci- 
ble poB«esaion  of  the  lota  In  question,  and 
proceeded  to  erect  a  small  brick  structure  on 
the  comer  lot,  whereby  to  continue  to  hold 

S  possession. 

r  •The  respondents  herein  claim  to  be  the 
owners  of  these  lots,  and  In  the  latter  part 
of  ISSl  tbey  or  their  grantors  commenced 
four  actions  of  ejectment  In  the  supreme 
court  of  the  District  to  recover  possession  of 
separate  and  undivided  Interests  in  the  des- 
ignated "ink-lot"  number  1,  and  subsequent- 
ly, by  proper  amendments,  other  lots  in  tha 
■Bd.   Nota.-Per  oases  In  pda^   see  voL  K 


same  square,  comprising  the  property  In- 
volved herein,  were  included  In  the  declara- 
tions in  those  actions.  A  statement  of  facta 
regarding  the  title  to  these  various  lots  may 
be  found  In  Bradshaw  r.  Ashley,  14  ^p.  D. 
C.  4SC,  and  In  this  court,  upon  review  of  that 
decision,  in  180  U.  8.  69,  60,  45  L.  ed.  423, 
428,  21  Sup.  CL  Bep.  2S7.  where  tiie  ex- 
pression "ink-lot"  Is  explained  a*  referring 
to  certain  ink  numbers  on  a  map  of  the  lots 
in  sijuarc  939,  on  file  fn  one  of  the  public  of> 
flees  of  the  dty,  and  which  also  had  pencil 
numbers  on  It,  which  were  different  In  that 
litigation  the  Ashleya,  the  respondents  here* 
in,  finally  established  their  right  to  the  pos* 
session  of  the  property,  and  obtained  judg- 
ment to  that  effect  against  Bradshaw,  de- 
fendant in  the  ejectment  aetlona,  in  the  an- 
preme  court  of  the  District  some  time  la 
ISST,  and  in  this  court  in  1901.  These  re- 
spondents were  thereupon  placed  In  posses- 
sion of  tbe  property.  Including  these  lots. 

While  the  litigation  in  these  ejectment  ac- 
tions was  pending,  and  some  years  before 
judgment  therein,  Bradshaw,  while  defending 
them,  became  a  stockholder  in  the  company 
in  ordn  to  obtain  a  kan  from  It,  and  suc- 
ceeded, in  October,  1893,  In  borrowing  920,- 

000  from  tlie  company,  secured  by  a  de^ 
of  trust  upon  the  property  in  litigation  in 
the  actions  in  ejectment  other  than  tnk-lot 

1  above  mentioned.  The  deed  was  duly  n- 
corded  sjid  the  money  was  to  bs  used  for  tha 
construction  of  buildings,  which  were  sobss- 
quently  placed  on  tlkcse  lots.  Tbe  money, 
was  advanced  to  Bradshaw  by  the  oompsny, 
in  instalments,  the  last  being  in  April,  18H,, 

It  was  obtained  from  the  company  by, 
means,  ss  alleged,  of  a  fraudulent  comUna-: 
tion  between  Bradshaw  and  one  Walter,  ths^ 
president  of  tbe  local  board  of  directors  of  i- 
th^eompany  at  Washington  (who  claimed  to  • 
have  been  the  owner  at  one  time  of  the  prop- 
erty, but  whose  title,  whatever  It  was,  had 
been  acquired  by  Bradshaw),  together  wltb^ 
the  local  attorney  of  the  company  In  this 
Dlstriot.  The  local  attorney.  In  carrying  out 
the  alleged  fraud,  ssnt  a  defective  so-called 
"chain  of  title,"  which,  nevertheless,  had 
been  accepted  by  the  local  board  of  the  coni-| 
pany  in  Washington.  It  omitted  certain  tax, 
and  other  deeds  under  which  the  respondents: 
claimed  title  in  themselves.  This  defective 
paper  was  continued  by  other  examiners  of| 
tbe  title,  but  was  not  revised  by  them.  Thaj 
certiflcate  regarding  tbe  title  was  sent,  with; 
the  defective  chain  of  title,  to  tbe  company] 
in  Nev  Qrleana  by  tbe  local  attorney  about' 
May  20,  1SB3.  The  ceriificste  approved  the 
application  for  tbe  loan,  but  such  loan  wsa| 
not  acted  upon  favorably  at  that  time.  Sub- 
sequently, in  October,  1893,  the  loan  was 
made,  the  company,  as  is  stated,  relying  upon 
tha  certificate  of  the  local  attorns;  for  ths 
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pariod  whidi  fi  covered,  and  the  certificate 
of  the  other  exatulQer  for  the  time  thereafter 
pauing  until  the  making  of  tha  loan.  The 
Mnnpany  has  insisted  that  It  acted  at  all 
timea  in  good  faith  and  made  its  adrancea 
upon  the  lecuritf  of  the  tmst  deed,  which 
it  supposed  was  perfectly  good.  The  trial 
court  found  that  before  the  money  was  paid 
to  Bradshaw,  upon  the  security  of  this  tmst 
deed,  the  company  was  aware,  through  Its 
general  attorney  in  New  Orleoni,  of  the  fact 
that  a  Slut  in  equity  had  (theretofore  in 
1800,  and  hefore  the  ejectment  actions]  been 
bronght  by  the  Ashkya  against  Bradshaw, 
Walter,  and  others,  in  which  the  plaintiffs 
theTein  claimed  ownership  of  these  lots,  and 
wherein  they  asked  for  au  injunetioii  to  re- 
atrun  the  defendants  from  setting  up  any 
Utie  to  them.  The  bill  on  file  in  the  equity 
suit  showed  a  common  source  of  title  to  all 
ttie  lots  mentioned  therein,  which  included 
the  lots  here  in  qaesUon.  The  attorney 
kUo  knew  tliat,  although  the  suit  had 
been  diBmiaeed,  yet  it  was  only  for 
want  of  prosecution,  and  was  'Without  prej' 
^  ndlce."  The  New  Orleans  attorney  wrote 
•  to  the  Washington  attorney,  who'thm  had 
eharge  of  the  matter,  calling  his  attention  to 
these  facta.  No  notice  seems  to  have  been 
taken  of  the  letter,  but  the  certificate  of 
title  t^  the  examiner  was  given  after  its 
receipt.  The  company  Insists  that  during 
all  the  time  it  made  advances  to  Bradshaw 
under  the  deed  of  tmst  It  was  Ignorant  of 
the  eilBtence  of  these  ejectments  actions, 
and  at  any  rate  did  not  know  that  they  oot- 
•red  other  than  the  oomer  lot,  as  described 
In  the  declarations  before  they  were  amend- 
ed, and  the  amendments  they  were  ignorant 
of,  because,  as  is  alleged,  the  clerk  of  the 
court  in  which  the  actions  were  pending  had 
not  properly  kept  the  hooka  ao  as  to  abow 
the  amendments  and  their  nature,  although 
they  bad  been  flied.  The  comer  lot  was  not 
one  of  the  lots  upon  which  the  buildinga 
were  erected. 

'  The  trial  conrt.  In  the  opinion  delivered, 
■aid  that  the  complainant  charged  the  de- 
fendants with  knowledge  of  the  advances 
made  by  the  company  to  Bradshaw  towards 
the  erection  of  the  bnildingi;  but  to  this 
allegation  the  defendants  interpoaed,  in  their 
'answer  (which  waa  under  oath)  a  positive 
denial  Tbey  admitted  that,  although  whol- 
ly ignorant  of  the  source  from  which  the 
money  came  to  construct  the  houses,  yet, 
soon  after  learning  that  one  Chllds,  a  con- 
tractor, was  engaged  in  their  construction, 
they  notified  him  In  writing,  January  i,  1894, 
that  he  bad  been  represented  to  them  as  a 
contractor  and  builder  of  the  houaee  for 
'which  the  ground  had  been  brokeu,  and 
which  houses  were  then  In  course  of  erec- 
tion, and  ha  was  thereby  notified  that  if  ha, 


his  agents  or  employees,  anteied  upon  tha 
grounds,  they  would  ba  held  liable  for  tres- 
passing thereon,  as  they  (defendants  here- 
in) were  the  owners  of  the  lots,  and  had  not 
given  him  or  anyone  elae,  the  right  or  per- 
mission to  enter  thereon  for  the  erection  of 
houaes  or  any  purpose  whatever,  and  that, 
aa  the  improvements  were  not  made  with 
their  authority,  they  would  not  be  respon- 
sible for  any  liability  contracted  by  Mr. 
Bradshaw. 

The  defendants,  in  their  answer,  alao  al-|. 
lege  that  it  was  not  until  in  or  about  Feb-^ 
ruary,  1896,  that  defendants,  or  any  ofthem,* 
learned  of  the  advances  made  by  the  com- 
pany or  of  the  existence  of  the  deed  of 
trust.  The  trial  court,  in  Its  opinion,  stated 
ttiat  although  "^here  is  no  svidenoe  contra- 
dicting either  of  theae  denial*,  nor  of  actual 
knowledge  poasessed  by  the  defendants  of 
the  matters  thus  denied,  atill  it  seems  to  ma 
there  Is  evidence  in  the  record  that  facta 
might  readily  have  been  ascertained  by  tbem 
from  which  they  mi^t  well  have  learned 
at  an  earlier  time  of  tha  Imilding  and  of  the 
■onrca  from  which  the  money  employed  wm 
derived."  While  not  finding  that  the  de- 
fendants had  actual  knowledge  of  the  ad* 
vances  made  by  the  company,  the  court  did 
impute  knowledge  of  certain  conveyancsa 
made  to  Bradshaw,  and  of  the  existence  of 
the  deed  of  trust  to  the  company  at  earliar 
dates  than  tlioBe  assigned  in  the  answer, 
February,  1696.  And  in  relation  to  an  oflar 
of  oompromlse  the  joint  answer  allied  that 
after  that  time,  ««.,  about  May  31,  leOS, 
during  n^jotiatlotts  tor  tha  compromise  of 
the  differences  between  the  parties,  Mr.  H. 
F.  Beardsley,  one  of  the  defoidants,  wrote 
to  the  attorneys  representing  the  company, 
in  behalf  of  himself  and  bis  associates,  offer- 
ing to  sell  to  the  company  the  lots  upOB 
which  the  honses  tiien  were  "at  their  piea- 
ent  market  value  or  price,  said  value  not  to 
exceed  the  price  at  which  similar  lots  (un- 
improved) In  the  same  or  contiguous  squarsa 
are  offered  for  sale.  Upon  the  payment  of 
said  price,  or  sum,  wa  will  convey  our  titia 
to  them  by  deed  or  quitclaim,  or  make  & 
building  agreement  to  ao  convey  upon  the 
determination  of  the  pending  suits,  or  a  deed 
in  escrow,  as  counsel  shall  advise.  We  will 
hold  this  offer  op«i  until  the  let  of  July 
next."  This  offer  was  not  accepted,  but 
there  is  nothing  stating  what,  if  any,  ob- 
jections were  mode  to  it. 

Bradshaw  had,  in  1694,  defaulted  In  hia 
payments  of  amounts  due  for  his  stock  in 
the  company,  which  he  had  taken  in  order  to 
procure  his  loan.  Thereafter  some  arrange- 
ments were  attempted  between  him  and  tba 
company  In  regard  to  making  his  payments^ 
but  tbey  fell  through,  and  nothing  could  bt 
done  In  ttie  way  of  collecting  anything  oa 
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*  the  mortgage  m*iwai  of  tmit  for  the  reaaon 
tiuit  Hie  ejactment  action*  resnited  unfa- 
Torably.  The  company,  in  1899,  became  em- 
banaaMd  and  went  into  the  handa  of  a  re- 
edver  In  Kew  Orleans,  and  the  same  person 
«u  appointed  ancillary  receiTer  in  thia  Dii- 
trlct,  and  brought  thia  mit  with  le&re  of 
the  court. 

The  conrt  of  appeals  held  that  Bradahaw 
wae  an  occupant  of  the  pramlBea  in  bad 
faith,  wHb  the  fullest  possible  knowledge  of 
the  rights  and  claims  of  the  appellees,  and 
that  it  oonld  not  be  supposed  that  the  gran' 
tea  of  an  occupant  in  bad  faith  oould  have 
any  better  right  titan  his  grantor  had. 

Borne  other  facta  are  stated  in  the  eo 
of  the  opinion. 

Uessra.  Geoige  H.  lunar  and  Blcli  Lee 
for  appellant, 
a    Mr.  J.  J.  DaxBngton  for  appelleea. 
<i. 

*  MI.  Justice  Peckham,  after  making  the 
foregoing  statement,  deliTered  the  opinion 
of  tile  court: 

The  foregoing  facts  show  that  Bradahaw, 
If  he  were  plaintiff,  would  have  no  cauae  of 
action  agalnet  the  defendants,  based  upon 
any  allegation  that  he  was  permitted  by 
them  to  build  on  what  he  thought  was  bis 
awn  land,  while  the  defendants  stood  by  and 
did  not  interfere  to  prerent  It,  although 
knowing  that  the  land  was  not  his,  and 
elaiming  title  themselves.  At  all  times 
Bradahaw  had  knowledge  that  not  only  was 
Ua  title  denied,  but  that  these  defendants 
were  asserting,  to  the  best  of  their  ability. 
In  actions  of  ejectment  against  him,  the 
right  to  the  possession  of,  and  title  to,  the 
property  in  question.  Under  such  dreum- 
■tancea  it  would  aimply  be  at  his  own  riak 
that  he  expended  money  on  what  might  torn 
out  to  be  other  people's  property,  and  which 
e  he  knew  was  so  claimed.  His  attitude  in 
JJ  the  matter  would  aeem  to  have  been  that, 
*  if  he'aould  •nccesafully  defend  the  ejectment 
actions,  he  could  then  pay  the  loan  he  had 
obtained  from  the  company;  while.  If  he 
should  proTe  nnsuocessful  in  the  defense.  It 
would  be  the  company's  mlafortnne. 

The  company  now  Inaiata  that  the  money 
was  obtained  from  It  through  the  fraud  of 
Bradahaw  and  the  others,  as  stated.  But 
before  coming  to  the  queotion  of  what  duty 
the  defendants  owed  to  the  company,  it  may 
be  well  to  examine  for  a  moment  the  poai- 
tionof  the  company  in  the  tranaaction  lead- 
ing up  to  its  loan  to  Bradahaw.  It  Is  true,  the 
company  asserts  that  it  has  acted  In  good 
faith  througtiont  the  whole  matter.  Upon  ex- 
amining ita  position  one  fact  ia  apparoit  and 
moontradicted:  Before  the  execution  of  the 
dead  of  trust,  and,  of  course,  before  the  ad- 
VOBGO  of  any  of  ths  moneys  by  the  company 
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to  Bradahaw,  the  company  was  aware, 
through  its  general  attorney  in  New  Orleans, 
that  a  suit  in  equity  had  been  oonunenced 
about  March  1,  1B90,  by  the  Ashleys  against 
Bradshaw  and  others,  wherein  they  alleged 
their  claim  of  ownership  of  the  property, 
which  included  the  lota  in  question  in  this 
ease,  and  in  whieh  the  plaintiffs  sought  to 
enjoin  the  defendants  from  setting  up  any 
title  thereto.  It  appeared  that  there  was  a 
common  source  of  title  to  all  the  lots  men- 
tioned in  the  bllL  The  bUl  charged  fraud- 
ulent and  illegal  acts  on  the  part  of  Brad- 
shaw, Walter,  and  other  confederates,  in  un- 
dertaking to  eeiae  posaession  of  the  lots 
there  claimed  to  belong  to  the  plaintiffs 
therein  (the  defendants  In  this  suit),  and 
speciflcally  described  the  status  of  the  par- 
ties then  existing;  and  denied  to  Walter  and 
Bradahaw  any  ownership  or  right  to  the 
possession  of  the  lota.  The  facts  regarding 
this  equity  suit  were  presented  by  the  gen- 
eral attorney  for  the  company,  In  New  Or- 
leans, to  the  local  attorney  of  the  company 
in  thia  District,  and  the  fact  that  the  bill 
had  been  dismissed  only  for  want  of  prose- 
cution, and  without  prejudice,  was  specially 
called  to  the  attention  of  the  local  attorney. 
No  action  aeema  to  hare  been  taken  regard-  ^ 
ing  the  oontents  of  that  letter  by  the  local^ 
attorney  after  its  receipt  other  thanto  eer-* 
tify  to  the  title,  nor  does  the  general  attor* 
ney  seem  to  have  inquired  further  about  the 
facta  The  bill  was,  of  course,  on  file  in 
the  clerk's  office,  and  It  showed  the  conten- 
tion a*  to  the  title  between  these  defendants 
and  Bradahaw  and  Ms  associates.  With  this 
knowledge,  therefor^  it  is  Impossible  to  say 
that  the  company  was  Ignorant  of  the  fact  of 
the  existence  of  a  question  as  to  the  title  of 
Bradshaw  to  the  premises  on  which  he  was 
seeking  to  obtain  this  loan.  The  diamiasal 
of  the  bill  without  prejudice,  for  want  of 
prosecution,  would  not  be  evidence  that  the 
title  of  Bradshaw  was  good  or  that  ths 
oontroveray  had  been  settled.  It  certainly 
was  a  warning  of  the  existence  of  a  queation 
as  to  the  title,  and  it  was,  at  any  rate,  no- 
tice enough  to  start  the  company  upon  some 
investigation  of  the  facts  as  to  the  actual 
condition  of  the  controTersy  respecting  it. 
And  at  this  time  the  ejectment  actions  had 
been  brought  and  were  pending.  The  decla- 
rations in  those  actions  were  then  on  flia 
the  clerk's  office  of  the  supreme  court  of 
the  District,  and  ahowed  the  actions  wars 
originally  brought  to  TBcover  possession  of 
"ink-lot"  1.  It  is  true  that  while  that  par- 
ticular lot  did  not  include  the  premises 
upon  which  the  buildings  were  subsequently 
erected,  yet  the  source  of  title  to  all  the 
lots  was  ths  same.  Some  months  before  the 
deed  of  trust  was  executed  amendments  to 
theae  dselamtions,  whieh  did  inclnde  thoM 
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lota,  bad  been  made  and  were  on  file  in  the 
clerk*!  office  among  tha  paperi  In  tboM  ac- 

Actnal  knowledge  of  the  fact  of  tlie  exist- 
ence of  the  ejectment  actiooi  In  regard  to 
ink -lot  1  is,  however,  denied  bj  the  company, 
and  a  like  denial  le  made  in  regard  to  the 
amendmenta  to  the  declaratlona.  The  local 
attorney  had  knowledge  of  them,  or  ought 
to  have  had.  But,  ao  long  aa  the  company 
had  knowledge  of  the  equity  suit  and  the 
content!  of  the  bill  therein,  there  wai 
enough  to  put  the  company  on  inquiry  a 
the  state  of  the  title.  If,  under  such  facts, 
the  company  loaned  the  money,  it  showed 
M  iti  wiiliuguess  to  take  the  risk  of  the  valid- 
H  ity  and  sufficiency  of  the  title  of  Biadshaw. 
*  •  The  company  denied  Icnowledge  of  the 
amended  decIaTatlona  baeauae  of  the  alleged 
defect  In  the  manner  of  keeping  tlie  booica 
in  the  clerk's  office,  wherein  the  ejectment 
actions  were  entered,  but  do  itatement  was 
made  on  the  page  of  the  docket  devoted  to 
those  actions  of  the  existmee  of  amend- 
ments to  the  declarations.  The  oiDendmentB 
were,  however,  duly  filed  in  the  clerk's  office, 
and  the  alleged  failure  of  the  clerk  to  prop- 
erly Index  the  amendmenta  was  no  anawer 
to  the  failure  on  the  part  of  the  searcher  to 
examine  the  flies  for  the  purpose  of  seeing 
the  papers  in  existence  In  the  actions. 
this  matter  we  agree  with  the  opinion  of  the 
oomt  of  appeals,  In  holding  that  the  respond- 
ents here  were  in  nowise  reeponaible  for  the 
alli^ed  failure  of  the  deiic  to  make  addi- 
tions to  the  docket  or  index  book.  Nor  la 
there  any  evidence  that  the  persona  acting 
for  the  company  were  in  any  way  misled 
by  snch  failure,  to  the  company's  detriment. 
The  company  also  Insists  tliat  It  ou|^t  not 
to  be  charged  with  any  knowledge  of  any 
fact  which  was  known  only  by  Walter  and 
the  local  attorney.  Tlie  company  auerto, 
first,  that  Walter  and  the  local  attorney 
were  not  its  agent*;  and.  In  any  event,  by 
reaaon  of  their  fraud,  knowledge  by  the 
company  ebould  not  be  imputed  to  it  be- 
oauM  of  the  knowledge  of  its  agents.  The 
company  asserts  that  Walter  was  simply  the 
president  of  its  local  board,  composed  of  the 
stoekholdera  in  &»  company  residing  or  to 
be  found  in  Washington,  and  that  hia  action 
was  not  the  action  of  an  agent  under  such 
■trcumstances.  It  also  asserts  ths  same 
thing  in  regard  to  the  local  attorney,  and 
denies  liability  for  their  acts.  We  think  the 
position  cannot  bs  maintained.  The  pres- 
ident and  attorney  were  dlreators  of  the 
local  board  and  had  to  be  dlreeton  before 
they  could  hold  either  office,  and  the  local 
directors  had  to  be  approved  by  the  board 
of  the  main  office.  It  was  to  Uiis  local  board 
that  the  application  was  first  to  be  made  for 
ft  lean,  and  It  was  to  be  approved  bf  it  and 


transmitted  at  one*  to  the  main  oflle^ 
signed  by  the  preaident,  secretary,  and  attor-  ^ 
ney  of  the  local  board  on  a  form  fuinishedg 
by  tlia 'association  to  applicants  for  a  loan.* 
Tranaactiona  of  a  local  nature  were  put  in 
charge  of  the  local  attorney,  who  represent- 
ed the  company  at  his  locality,  and  loans 
were  consummated  by  him  and  papers  sent 
to  him  by  the  company  for  auch  action  as 
was  neceaaory  for  Uxa  completion  of  a  loan. 
The  knowledge  of  the  attorney  and  of  the 
president  of  the  board  in  regard  to  a  matter 
coming  within  the  sphere  of  their  duty,  and 
acquired  while  acting  in  regard  to  the  same, 
and  sending  to  the  company  in  New  Orleans 
their  report  which  it  was  their  duty  to 
make,  must  be  imputed  to  the  company. 
The  fact  tliat  thoae  agents  committed  a 
fraud  cannot  alter  the  legal  effect  of  their 
acta  or  of  their  knowledge  with  reapect  to 
the  company  In  regard  to  third  parties  who 
had  no  connection  whatever  with  them  in 
relation  to  the  perpetration  of  the  fraud,  and 
no  knowledge  that  any  snob  fraud  had  be«a 
perpetrated.  There  Is  no  pretenae  of  any 
evidence  that  the  defendants  had  any  con- 
nection with  these  allied  frauds,  and  no 
pretense  that  they  had  any  knowledge  of 
their  exiatemce,  If  they  did  exist.  Id  aneh 
case  the  mla  imputing  knowledge  to  the 
company  by  reason  of  the  knowledge  of  Its 
agent  remains. 

But,  even  If  it  be  asnmed  that  tiis  com- 
pany had  no  mors  than  a  knowledge  of  tha 
equity  suit  and  Its  dismisaal  without  preju' 
dice,  it  simply  shows  that  the  eompany  was 
willing  to  take  the  risk  of  the  title,  al- 
though confessedly  questionable 

Upon  these  facta  we  cannot  see  that  the 
defendants  eon  be  held  liable  to  the  plain- 
tiff on  account  of  any  fallnra  of  duty  on 
defendant*'  part.  If  the  buildings  were  bring 
erected  by  Bradshaw,  there  was  certainly  no 
duty  on  the  part  of  defendants  to  notify 
him  of  their  tltls  to  the  property,  and  we 
cannot  see  that  there  was  any  such  duty 
resting  upon  the  defendants  to  endeavor  to 
find  out  through  what  aources  Bradshaw  ob- 
tained the  money  to  erect  the  buildings,  and 
to  inform  the  person  who  was  laauiag  the 
money  that  the  defendant*  claimed  the  prc^ 
erty  as  theirs. 

Asanming,  even,  that  the  company  made^ 
the  loon  in  the  bona  fide  belief  that  Bradehawjj 
had  title,  and  that  the  cIaims*of  the  de-* 
fendants  to  the  ownei^ip  of  the  lota  were 
not  well  founded,  and  also  that  no  knowl- 
edge of  the  agents  of  the  company  in  Wash- 
ington could  properly  be  imputed  to  It,  and 
we  still  have  tlie  fact  that  the  company 
loaned  its  mousy  with  knowledge  of  tha 
equity  suit  and  of  the  allegation*  of  tha 
bill  tberedn  regarding  the  title  of  the  de- 
fendants and  the  lack  of  any  title  in  Bnul> 
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ihAw.  .Imputing  no  kiiowladg*  to  tbe  com- 
IMJ17  other  tbrnn  It  aetnall^  posicMcd,  tht 
nme  course  >tionId  be  token  with  the  de- 
fendAnts.  In  that  caie  we  have  their  awom 
d«ni^,  unaffected  with  any  proof  to  the  eon- 
tnry,  tlut  the^  hul  any  actual  knowledge 
of  the  existence  of  the  deed  of  trust  or  of 
any  connecticoi  of  the  company  with  Bnul- 
khaw,  or  of  any  adTances  made  by  it  to 
Bradaliaw,  until  February,  1896  (long  after 
kll  the  moneja  bad  been  advanced),  and, 
even  in  regard  to  Bradshaw  himself,  they 
notified  tba  contractor  early  in  January, 
18M,  that  they  owned  the  property  and  they 
would  not  be  responsible  for  any  expendi- 
tures made  by  Bradshaw,  and  that  if  tlia 
contractor  went  on  he  would  be  regarded  as 
a  trespaseer. 

There  Is  no  finding  that  Bradshaw  was  In- 
■olvent,  or  that  the  defendants  had  any 
knowledge  of  It  if  he  were  insolvent,  and 
hence  there  is  nothing  to  lead  to  the  as- 
Mtmptton  that  the  defendants  Intew  the 
buildings  could  only  be  erected  by  Bradshaw 
with  Iwrrowed  money,  and  nothing  to  show 
■ay  dnty  on  tlie  port  of  defendants  to  take 
aetive  steps  and  moke  a  search  to  endeavor 
to  find  out  who  was  loaning  bim  money,  and 
on  what  security,  And  y«t  this  Is  the  con- 
tention on  the  part  of  the  complainant.  We 
think  It  must  be  regarded  as  an  extraordi- 
nary oontentioD  and  an  unreasonable  appli- 
cation of  the  doctrine  of  eonstmctive  notice. 
This  is  the  Isjiguage  used  by  the  court  of 
appeal*,  and  it  properly  describes  the  situ- 
ation. CertainTy  constructive  notJee  cannot 
b«  applied  to  the  owner  of  property  in 
gard  to  the  sxletence  of  a  mortgage  thereon, 
placed  there  by  someone  who  did  not  own 
M  ■oeh    prc^rty.     The  owner  of  real  estate 


*  the  records  to  see  whether  aomeone  who'ioes 
sot  own  his  property  has  assumed  to  place 
a  mortgage  upon  it  or  convey  it  by  deed  to 
some  third  person.  The  defendants  knew 
Bradshaw  was  In  possession  and  they  saw 
buildings  being  erected  on  tJie  lots.  Were 
they  to  assume  that  Bradshaw  was  borrow- 
ing tbe  money,  and  that  they  must,  there- 
fore, ga  to  work  to  find  out  from  whom  he 
was  borrowing,  and  notify  him  ot  the  facts! 
They  in  tact  knew  nothing  of  the  deed  of 
trust,  but,  by  imputing  know  ledge,  the 
elaim  is  made  that  a  duty  founded  upon  such 
Imputed,  but  not  upon  any  actual,  knowl- 
edge, rested  upon  defendants,  tor  the  failure 
to  discharge  which  the  defendants  ought  to 
be  held  liable. 

No  case  has  bewi  called  to  our  attention 
which  in  any  degree  resembles  tbs  claim 
made  by  the  company  herein.  The  man  who 
actually  erected  the  buildings '  knew  all 
about  the  state  of  tiie  title,  and  that  it  was 
aonteatod  by   the  defendants  in  th«  most 


earnest  ^""^  smphatio  fn^fif^r  Ig  their  ao* 
tions  of  ejectment  to  recover  the  lots,  nw 
evidenes  f^ls  to  show  that  tbe  company 
was,  before  the  money  was  advanced,  entire 
ly  innocent  of  any  knowledge  on  its  part 
which  would  lead  to  donbt  as  to  the  own- 
ership of  the  property  by  Bradshaw.  But, 
even  its  actual  good  faith,  in  the  popular 
sense,  cannot  charge  tbe  defendants  with  the 
duty  of  active  investigation  to  discover  from 
what  iDurce  Bradshaw  obtained  the  money 
to  build.  The  simple  facts  are  that  the 
defendants  were  in  possession  of  the  prop* 
erty  when  this  suit  was  commenced,  and 
they  a*k  no  aid  from  a  court  of  equity  to 
place  them  In  possession.  They  had  recov- 
ered It  in  their  actions  at  law,  and  a  court 
of  equity  will  not,  even  in  the  case  of  a 
bona  fide  improver,  grant  active  relief  in 
such  a  case.  2  Story,  Eq.  Jur.  IZtb  ed.  H 
1237, 1238;  Williams  r.  Oibbea,  20  How.  S36- 
e36,  IS  L.  ed.  1013,  1014;  Andvrson  v.  Reid, 
14  D.  a  App.  G4;  Canal  Bank  v.  Hudson, 
111  n.  8.  66,  79,  28  L.  ed.  354,  368,  4  Sup. 
Ct.  Rep.  303;  Searl  v.  School  Dist.  No.  2, 
133  U.  S.  663,  561,  S3  L.  ed.  740,  745,  10  Sup. 
Ct.  Rep.  374,  and  other  caaes,  dted  by  ths 
trial  judge  in  his  opinion,  and  in  the  opinion 
of  the  court  of  appeals.  The  ease  of  the 
eompany  Is  not  strengthened  by  its  knowl- 
edge that  the  title  of  Bradshaw  was  qnes-, 
tionaUe.  ^ 

'Uorgan  v.  Chicago  &  A.  R.  Co.  96  U.  8.* 
716.  720,  24  L.  ed.  743,  744,  dted,  among 
other  cases,  by  tba  appellant,  baa  no  applica- 
tion. The  facts  are  so  wholly  diSerent  in 
their  nature  as  to  present  a  case  which  does 
not  touch  tbe  principle  decided  herein. 
There  was  conduct  on  tbe  part  of  the  ap* 
pellant  which  was  such  as  to  amount  to 
fund  or  misrepresentation,  leading  appellee 
to  believe  the  axistence  of  a  fact  upon  the 
ozlstenoa  of  which  appellee  acted.  Wc  find 
no  cases  in  opposition  to  the  result  we  havs 
arrived  at. 
Us  decree  of  the  court  below  is  affirmed. 


(KM  n.  8.  SZ8) 

GEORGE  W.  CROWE,  Appb, 


Appeal   from    territorial    npreme    court- 
questions  reviewable. 

1.  The  jurisdiction  of  the  Supreme 
Court  of  tbe  United  States  on  an  appeal 
from  a  territorial  supreme  court  is  limited 
to  determining  whether  the  findings  of  fact 
support  the  judgment,  where  the  exceptions 
to  rulings  of  the  trial  court  in  tbe  admis- 
sion or  rejection  of  avideneo  were  not  in- 
sisted upon  in  the  territorial  supreme  court, 
and  were  not  oonsidered  by  that  trlboaaL 
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Appeal  fram  tetritoiUl  npreme  eotirt— «Tif- 
fldency  of  statement  of  facts. 

2.  llie  BtBtement  of  facti  mads  by  the 
tsrritoTial  aupreme  court  vri\l  not  be  held 


fused  and  maj  pre  a  maas  of  nnnecesiary 
dataili,    if    a    luffieient    itatement    finally 
emergea  theTefrom. 
Appeal— auffldent  bUl  of  exceptions. 

3.  Tlie  failure  of  the  bill  of  aieepUoni 
on  appeal  to  state  in  express  terms  tnat  it 
contsinE  all  the  evidence  does  not  prevent 
the  appellate  eonrt  from  conaiderioR  or  de- 
termining the  ease  upon  questions  of  faot  If 
the  record  shows  that  all  the  svidenoe  was 
contained  in  snch  bilL* 

Biokers — commissioiia. 

4.  A  broker  who  finds  a  panon  who 
takes  an  option  on  the  purchase  of  oertaln 
mining  property,  which  fs  never  carried  out, 
cannot,  nhere  the  owner  dies  before  tlie  op- 
tion expires,  recover  his  agreed  commission 
fram  the  adminiBtrator,  when  the  latter, 
after  the  expiration  of  the  option,  aells  the 
property  to  the  same  person  aad  at  the 
same  price. 


[No.  71.1 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  Judg- 
ment which  reversed  a  judgment  of  the  Dis- 
trict Court  of  Santa  Cruz  Coonty,  in  that 
territory,  is  favor  of  plaintiff  in  an  action  to 
recover  a  broker's  commiseion,  and  remand- 
ed the  case  to  the  latter  court  with  direc- 
tion! to  render  judgmmt  for  defendjuit. 
AJDrmed. 
See  same  case  below  {Aria.)  TI  Pae.  BflS. 

g  Statement  by  Mr.  Chkf  Jnstloe  Fnllet: 
*  *  This  was  an  action  brought  by  Crawe  in 
the  district  conrt  of  Santa  Cruz  eonnty, 
Arizona,  against  Tricksy,  administrator  of 
the  estate  of  N.  H.  Chapin,  deceased,  to  re- 
cover tbe  sum  of  $5/100  as  commission  on  a 
Bale  alleged  to  have  been  effected  by  Grows 
for  Chapin,  during  his  life,  of  a  one-fonrth 
Interest  in  a  mine.  I%e  case  waa  tried  by 
the  district  court  without  a  jury,  a  jury 
having  been  waived  by  agreement  of  the 
parties,  and  that  court  made  findings  of  fact 
and  stated  conclusions  of  law  therefrom, 
upon  which  it  rendered  Judgment  In  Crowe's 
favor,  January  ID,  1EK>2,  to  be  paid  in  due 
course  of  administration.  From  that  judg- 
ment the  case  was  carried  by  appeal  to  the 
supreme  court  of  the  territory  of  Arizona, 
which,  March  SO,  1B03,  reversed  the  Judg- 
ment, and  rsmsiided  the  case  to  tlie  district 
eonrt,  with  directions  to  render  Judgment 
lor  defendant.    TI  Pae.  M». 

M   la  »ata^  as*  «M.  fc 


The  record  statMi 

In  the  above-entitled  action  tha  snpren» 
court  finds  the  facta  to  be  ■•  follows; 

"1.  Previous  to  M«"-h,  1809,  a  mine 
known  aa  the  Pride  of  the  West  mine  was 
owned  by  three  parties.  A  man  named  01- 
sen  owned  one  hsilf  thereof,  and  Norman  H. 
Chapin,  the  defendant'a  intestate,  and  Jerry 
Neville    each    owned   one    fourth    interest 

"Is  March,  1899,  the  plaintiff  Crows 
brought  this  mine  to  the  attention  of  one 
Emerson  Gee  and  his  associate,  A.  E.  WU- 
fley.  Subsequently,  in  the  latter  part  of 
March,  1899,  Wilfley  purehasad  Olsen's  one- 
half  interest,  and  made  an  agreement  with 
Chapin  and  Neville,  in  pursuance  whereof  > 
deed  to  the  remaining  one-half  btsrest  was 
executed  by  Chapin  and  Neville,  and  placed 
In  eacTow,  the  terma  of  the  escrow  agreement 
providing  that  the  deed  was  to  be  delivered 
to  Wilfiey  upon  the  payment  by  him  of  the 
sum  of  $100,000  In  ca^,  on  or  before  the  1st 
day  of  April,  1900. 

"Z.  It  waa  verbally  agreed  betwem  Crowe 
on  the  one  part,  and  Chapin  oa  the  other, 
representing  himself  and  Neville,  that  Crowes 
waa  to  receive  10  per  cent  of  the  purcbaseSs 
money 'received  by  them  for  their  Interest* 
in  the  mine,  as  commission  for  "■'"'"g  the 
the  sale,  Bnch  deed  and  eaerow  agreement 
were  axacntad  by  Chapin  and  Neville  on  the 
Ist  day  of  April,  18S0. 

"3.  Prior  to  the  lat  day  of  April,  1000, 
Chapin  and  Neville  both  died. 

"M.  M  Trickey  was  appointed  admlnlatra- 
tor  of  Chapln's  estate  and  one  Henry  H. 
Harmon  was  appointed  administrator  of 
Jerry  Neville's  estate. 

"Wilfley  failed  to  pay  the  money  and  take 
the  property  under  his  option,  and  after  the 
Ist  day  of  April,  1900,  at  the  expiration  of 
the  time  mentioned  in  the  escrow  agreement, 
and  In  accordance  with  the  terms  thereof, 
the  deed  In  escrow  was  returned  to  Trickey, 
the  administrator  of  Chapln's  estate. 

"4.  Thereafter,  and  on  the  7th  day  of 
April,  1900,  upon  the  payment  of  $1,000  by 
Wilfley,  the  administrators  of  these  two  es- 
tates made  another  agreement  with  Wilfley, 
by  the  terms  of  wliich  they  agreed  to  exe- 
cute a  deed  to  a  one-half  interest  owned  by 
the  two  estates,  apon  the  payment  of  the 
purchase  price  of  $100,000,  In  spedfie 
amounts,  on  different  dates  therein  ex- 
pressed.   This  option  also  lapsed. 

"&  After  said  laps^  and  on  the  lOtb  day 
of  June,  1900,  M.  M.  Trickey,  as  adminia- 
trat^ir  of  the  estate  of  Chapin,  entered  into 
another  agreement  which  waa  offered  in  evi- 
dence by  the  plaintiff,  and  appears  In  the  bill 
of  exceptions  as  'Exhibit  3.' 

"By  this  agreement,  Trickey,  as  admin- 
istrator, gave  to  Wilfley  an  option  to  par- 
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duue  the  oDe-fonrth  int«re»t  in  Ui«  nJna 
owned  bj  tbe  estate  of  Chapin,  and  obligated 
Umaelf  to  execute  to  Wtlflej  a  deed  for  inch 
intereat  upon  the  payment  of  (C,000  in  caah, 
fS.OOO  within  three  months;  the  further 
■am  of  fB,000  within  ilx  montha;  tha  fur- 
ther mm  of  $G,000  within  nine  montha;  the 
further  aum  of  96,000  within  twelve  monthij 
and  the  further  lum  of  926,000  within  dght- 
aen  montha. 

"Tbe  plaintiff  Crowa  had  nothing  what- 
vrer  to  do  with  either  of  the  taat-mentlODod 
Q  opUona,  or  with  the  aala  of  the  propertj 
M  after  the  death  of  Chapin. 

*  *V.  In  pnranance  of  thia  option,  Wlllley 
paid  to  Trieke;  the  aum  of  9fi,0O0  In  caah 
on  tha  19th  day  of  June,  1900;  and  the  fol- 
lowing anma  on  the  following  dates,  reapee- 
tiTely:  96,000  on  September  19,  1000;  96,000 
on  December  19,  1900;  96,000  on  March  20, 
1901;  96,000  on  June  17,  1901;  9211,000  on 
December  1.  1901. 

*7.  The  aboTe-mentloaed  agreement  (Ex- 
hibit 8)  waa  only  an  option  to  purchaae,  and 
onder  it  there  waa  no  obligation  on  the  part 
of  Wilfley  to  pay  any  portion  of  the  pur- 
ebaae  price,  and  no  obligation  on  the  part  of 
Triekey  to  dolfrer  the  deed  mentioned  in 
the  agreement  until  the  laat  payment  of 
93£fiO0,  in  Deoember,  1901,  had  been  made. 
"&  On  the  loth  day  of  December,  1900, 
Crowa  preaented  to  Tricfcey,  aa  administra- 
tor of  Chapin's  ettate.  In  accordance  with 
the  law  of  the  territory  of  Arisona,  hla  claim 
againat  the  estate  of  Cbapln  for  '10  per  cent 
«f  the  pnrchase  price  of  the  Pride  of  the 
Weit  mine,  agreement  for  the  aale  of  which 
waa  entered  into  about  April  1st,  ISOO,  and 
which  said  agreement  of  aale  was  made  by 
Chapin  and  Nerille  to  A.  K.  Wilfley,  and 
which  sale  waa  brought  about  by  the  aaid 
George  W.  Crowe,  upon  the  agreement  that 
be  was  to  recdre  10  per  cent  eommlsaion 
npon  aud  purchase  price  from  aaid  Chapin 
and  NcTllle,  one  half  of  aaid  10  par  cent 
being  96,000.' 

"9.  This  claim  waa  rejected  by  the  ad- 
nlniatrator,  and  he  therenpon  brought  thia 
action  in  Uie  district  court  of  Santa  Cruz 
county  on  the  25th  day  of  January,  1901,  at 
which  time  the  estate  of  N.  H.  Chapin,  de- 
eeaaed,  was  solvent,  and  amply  able  to  pay 
all  debts  of  the  said  estate,  and  tbe  aaid 
Chapin  nor  the  said  Trickej  nor  anyone 
else  had  paid  to  the  plaintiff  the  aaid  sum 
of  99,000,  or  any  part  thereof,  or  anything 
on  account  thereof. 

"The   ease   was   tiled   iMfore   the   oonrt, 
without  a  jury,  a  jury  having  been  by  agree- 
ment of  parties  waived,  and  the  court  made 
the  following  findings  of  fact: 
M      [Hera   follow  flndlngs  of  fact  and  eon- 
Jj  (dnsiona  of  law  by  the  district  court,  upon 
*  vUch  Jndgmeat  waa  raaderod  In  faror'of 


the  plaintiff,  and  an  appeal  prayed  there- 
from to  the  Bupreme  court  as  stated.] 

"The  only  atatementa  of  fact  In  the  i«e- 
ord  were  contained  In  the  forgoing  findings 
of  fact,  and  in  a  bill  of  exceptiona.  The  said 
bin  of  exceptions,  which  was  transmitted  to 
tJie  supreme  court  of  Arizona  with  the  ree* 
ord  in  this  case,  did  not  state  that  It  eoa> 
tained  all  of  the  evidence  which  waa  intro- 
duced upon  the  trial  of  the  case  in  the  dla- 
triot  court,  nor  upon  the  pointa  presented  to 
the  Arizona  inpreme  court  for  its  decision, 
nor  does  It  otherwise  appear  from  the  record 
in  the  oaae  that  all  of  the  evidence  whl^ 
was  introduced  npon  the  trial  of  the  case  in 
the  district  court  waa  before  the  said  *n- 
preme  court  of  Aiicona.  The  abstract  o( 
the  transcript  wbioh  contained  tha  eridenee 
stated  that  the  defendant,  by  bia  bill  of 
exceptions,  which  contained  all  the  evidence 
taken  on  said  trial,  and  wUch  Is  as  follows:' 
then  follows  the  hill  of  exceptions  reciting 
the  teatimony  of  the  different  witnesses,  cor- 
ering  some  23  pages,  and  at  the  conelusion 
thereof  the  following  allowance; 

"  'The  foregoing  bill  of  exceptions  waa  pre- 
aented to  ne  for  allowance  on  the  24th  day 
of  January,  1902,  and  waa  by  me  cm  tha 
some  date  submitted  to  Messrs.  Hereford  ft 
HazKard,  attomeyi  for  the  opposite  party, 
who  made  no  objection  thereto,  wherenpoa 
the  said  bill  of  exceptions  la  now  by  ma 
signed,  approved,  and  allowed  aa  of  the  said 
24th  day  of  Janoaiy,  1902.  Geo.  R.  Davis, 
Judge;'  but  the  record  contains  no  certificate 
from  the  clerk  or  eonrt  that  the  evidence 
contained  in  the  bill  of  exceptions  consti- 
tuted all  of  the  evidence  token  on  tbe  trial 
in  the  lower  conrt,  and  that  fact  is  contro- 
verted by  tbe  counsel  for  the  appellee. 

"The  Arizona  supreme  court  found  the 
following  facta: 

"I.  Tbat  the  efforts  of  the  plaintiff,  Crowe, 
resulted  in  procuring  the  purchaser  Wilfiey 
not  to  pnrcbase  absolutely,  but  to  take  on 
option  on  the  purcIuMe  of  the  property  in- 
volved, for  9100,000;  tliat  Ctows'b  principals 
accepted  a  deed  to  the  property  and  placed 

escrow;  that  although  Chapin  died  be-  ^ 
fore  the  expiration  of  tbat  escrow  agree-  |J 
mentf'the  deed  executed  by  him  remained* 
subject  to  the  order  of  the  purchaser,  and 
that,  if  he  had  availed  himself  of  the  terms 
of  that  agreement,  the  sale  would  have  been 
completed  and  plaintiff  Crowe  would  have 
been  entitled  to  Us  commiaslon;  but  that 
Wilfiey  failed  to  make  the  payment  and 
take  up  the  deed,  and,  after  the  explrmtion 
of  the  option  and  after  Chapln'a  death,  the 
deed  waa-retnmed  to  tha  administrator  of 
Chapin's  estate  and  the  transaction  was 
closed  without  any  sale  being  made. 

1  Tbat  the  aale  of  the  property  tbat 
waa  subaoquently  affactad  wm  the  rasalt  of 
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tha  negotifttloiu  b«twiea  TrlckoT,  tlie  «d- 
ministr&tor  of  Chapin'a  eat«te,  knd  Wilflej; 
that  before  the  data  of  the  Mie,  Crowe's 
power  or  autboritf  to  act  in  the  matter  had 
been  tenninatad,  and  Ua  agcncj  rerokad 
by  the  dM,th  of  Chapin. 

"3.  That  In  regard  to  the  Utter  negotla- 
Uou,  Crowe  rendered  no  service*  to  Tricksy, 
receivBd  no  sppointment  or  agreement  from 
Trickay  In  reference  to  the  matter,  and  took 
BO  part  whatever  In  the  ultimate  sale. 

"4.  That  the  plaintiff,  Crowe,  did  not,  be- 
twaen  the  Sth  day  of  Pabmaiy,  1898,  and 
the  lUh  day  of  January,  1900,  bring  abont 
a  aale  of  Chapln's  interest  in  the  property 
in  controversy. 

"6^  The  aaid  A.  B.  WilAey  paid  to  the 
•aid  defendant  the  sum  of  {50,000,  aa  fol- 
lows; April  7,  1900,  tSOO;  June  19,  1900, 
M,SOO;  SepUmber  19,  1900,  $G,000;  Decem- 
ber 19,  1900,  95,000;  March  20,  1901,  «S,0O0i 
June  IT,  1901,  (6,000;  December  7,  ISOl,  $2E,- 
000,  not  for  the  light,  title,  and  interest  of 
the  B^d  Morroan  H.  Chapin,  but  for  the 
"right,  title,  and  latereat  of  the  said  estate 
of  Norman  E.  Chapin,  deceaaed,  in  and  to*  the 
■aid  property,  in  compliance  with  the  terma 
of  the  contract  of  sale  and  title  bond  exe- 
cuted to  the  aaid  Wilfley  by  Trickey,  the 
administrator  of  aaid  estate." 

[Here  follow  ocmclusione  of  law  and  jndg- 

Heaan.  W.  C.  Eeegin,  Sath  B.  Hanaid, 
■ad  F.  H.  Hereford  for  ai^llanL 
2     Mr.  Encase  8.  Ires  for  aj^Uee. 
f 

■Mr.  Chief  Justice  FnUei  dellTerad  the 
^nion  of  the  court: 

The  supreme  court  of  the  territory  was 
called  upon  to  make  a  statement  of  the  facta 
v      d  the  ease  in  the  nature  of  a  apodal  verdict, 
^  and  also  the  mUngi  of  the  court  in  the  ad- 
S  mission  or  rejection  of  evidence  when  ax- 
•  eepted  to.    Oni*fnrlsdlction  la  limited  to  the 
eonsideratlon  of  such  exceptions  and  t«  de- 
termining whether  the  findings  of  fact  sup- 
port the  judgment.     Harriaon  v,  Psrea,  168 
U.  8.  311,  42  L.  ed.  478,  18  Sup.  Ct  Rep. 
129;  Young  v.  Amy,  171  U.  S.  179,  U  L.  ed. 
127,  18  Sup.  CL  Bep.  602. 

The  statement  of  facta  required  by  the 
statute  should  present  clearly  and  precisely 
the  ultimate  facta.  And  while  it  may  be 
objected  to  the  statement  In  this  case  that 
it  does  not  properly  comply  with  that  rule, 
for  it  is  quite  confused  and  gives  a  maaa 
of  unneceaaary  details,  yet  we  think  the  Im- 
perfectiona  in  that  regard  should  not  be  held 
fatal,  as  a  sufficient  statement  finally 
emerges.  This  will  be  understood  by  refw- 
ence  to  the  statement  Itaelf,  which  wa  have 
•at  forth  for  that  pnrposa. 
ThaUUof 


ruling*  on  questions  proponnded  to  witneaati^ 
but  the  exceptions  thereto  were  not  inalstad 
upon  in  the  supreme  court  nor  conaidered 
by  that  tribunal,  so  that  the  question  be- 
fore us  is  whether  the  findings  of  fact  sup- 
port the  judgment. 

But  several  of  the  errora  assigned  ore  to 
the  effect  that  the  aupreme  court  erred  in 
considering  or  determimng  the  case  upon 
questions  of  fact,  because  the  bill  of  excep- 
tion! failed  to  state  that  it  contained  all 
of  the  evidence  given  is  the  case,  and  the 
record  failed  "to  ehow  that  the  bill  of  ex- 
ceptions contain*  all  of  the  evidence  given  in 
the  ease,  or  all  of  the  evidence  bearing  upon 
the  questions  involved  in  the  decision"  of 
the  court. 

The  supreme  court  proceeded  upon  the  rec- 
ord aa  containing  all  the  evidence,  and  wa 
are  not  incHned  to  hold  that  the  contention 
that  it  should  not  have  done  so  is  open  to 
onr  consideration  under  the  limitatlona  of 
the  statute.  But,  be  that  as  It  may,  we 
think  the  record  shows  that  all  the  evidence 
waa  contained  in  the  bill  of  exceptiona,  and 
that  that  la  aufficlent,  even  though  the  bill 
Itself  did  not  k>  state  in  express  terms. 
Qunnison  County  v.  E.  H.  Bollina  ft  Bona, 
173  U.  8.  266,  43  I.  ed.  889,  19  Sup.  Ct  Bep.. 
390. 

Paiagrapha  1486  and  1682  of  the  Revised 
8tatutes  of  Aricona,   1001   (pp.  491,   474),^ 
provide:  JJ 

'"Every  paper  filed  in  a  case  shall  conati-* 
tute  a  part  of  the  record  of  the  case,  in- 
cluding depositiona  and  all  written  evidenca 
and  exhibits  offered  or  admitted  in  eridencs; 
and  no  papera  thus  filed  or  admitted  in  eri- 
denca,  or  offered  in  evidence  and  rejected 
by  tha  court,  need  be  incorporated  in  & 
statement  of  facts  in  order  to  make  It  a 
part  of  the  record." 

"On  taking  an  appeal  ...  the  appel* 
lant  .  .  .  shall  cause  to  be  filed  in  tbt 
supreme  court  .  .  .  the  original  record 
of  the  case,  together  with  a  copy  of  all  min- 
ute entries  made  in  the  eaee,  the  same  to 
be  certified  to  by  the  clerk  of  the  district 
court,  with  the  seal  of  the  court  afBxed,  that 
it  contains  a  true  copy  of  all  minute  entries 
made  in  the  coae,  and  that  tJie  papers  ther^ 
unto  attached  are  all  the  paper*  constituting 
the  record  of  the  case.    .    .    ." 

The  clerk  accordingly  transmitted  to  tha 
supreme  court  all  of  the  original  records  and 
copies  of  the  minute  entrie*.  Tha  case  com- 
ing on  for  hearing,  the  minute  entriea  Htatei 

"The  trial  then  proceeded  upon  the  plead- 
ings herein,  in  the  presence  of  and  before 
the  court  sitting  without  a  jury,  a  jury 
having  been  expressly  waived  In  open  court 
by  both  parties  hereto,  and  tha  plaintifT,  to 
maintain  upon  his  put  the  iasuea  hereii^ 
introduced    eertaia    docmnaataiy    evidence 
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And  aUo  callad  u  i,  witaeM  the  folloirliig 
named  peraan,  to  wit,  GM>rga  W.  Crowe,  the 
plaintiff,  who  waB  duly  sworn,  axamlaed, 
•Jid  croes-ezamined,  and  thereupon  the 
plaintiff  rested  hie  case.  The  defendant 
then,  to  maintain  upon  hl«  part  the  Isauea 
herein,  called  aa  a  witneM  the  following 
named  person,  to  wit,  M.  H.  Trlekey,  who 
was  dolj  Bwom,  examined,  and  croaa-exam- 
ined,  and  thereupon  the  defendant  reated  Ma 
case.  The  evidence  being  now  adduced  and 
the  case  closed,  arguments  of  the  re^Mctli 
counsel  followed,  and  the  canse  being  now 
full;  submitted,  the  same  was,  by  the  court, 
taken  under  BdvisemaDt." 

The  evidence  of  two  wltneaaei,  Wilflej  and 
Gee,  wBB  taken  by  deposition,  and  their  dep- 
(.  ositiona  were  sent  up  in  the  transcript.  The 
g  minute  entriea  show  that  only  two  wit- 
*^  Beaies,*Crowe  and  Triekey,  administrator, 
were  examined  before  the  eonrt,  and  their 
testimony  is  given  in  narrative  form  in  the 
bill  of  exceptions,  aa  well  aa  the  teatimony 
of  Wllfiey  and  Gee.  The  minute  entries,  in 
spealcing  of  the  introduction  of  "doenraen- 
tary  evidence,"  were  manlfeatly  intended  to 
unbrace  depositions  In  that  term.  There  Is 
no  room  for  preauming  that  any  evidence 
was  omJtt«d,  and  the  pointa  to  wMoh  the  ev- 
idence adduced  was  addreaaed  preclude  aneh 
ft  anggeation. 

We  are  I>roaght,  then,  to  the  qneation  of 
the  suffleieBey  of  the  faeta  found  to  aopport 
tke  iodgment.  The  findings  may  be  aam- 
mariaed  aa  follows; 

Chapin  and  Neville  each  owned  one  fourth 
of  the  mine,  and  on  April  1,  ISSO,  algned  a 
paper  addreeaed  to  the  Oonaolidated  Nation- 
al Bank  of  Tuaoon,  Ariiona,  which  ia  con- 
tained in  the  bill  of  exceptions,  and,  by  ref- 
erence, in  the  statement  of  facta,  and  was 
couched  in  theae  terma; 

Gentlemen:  ^le  enoloaed  deed  from  N.  H. 
Chapin,  Marie  Chapin,  Jerry  Neville,  and 
Refngia  Neville,  parties  of  the  first  paxt,  to 
Arthur  R.  Wilfley,  party  of  the  second  part, 
is  to  be  delivered  to  the  said  Arthur  B.  Wil- 
fley upon  the  payment  of  the  sum  of  $100,- 
000  at  or  before  the  expiration  of  one  year 
from  the  date  heieof- 

And  you  are  farther  directed  that  all 
rooneya  sent  yon  from  time  to  time  by  the 
aald  Arthur  B.  Wilfley,  with  inotructlona  to 
apply  the  same  to  the  payment  of  the  afore- 
said purchase  money,  shall  be  ao  applied  and 
the  aame  placed  to  the  credit  of  N.  H.  Cha- 
pin and  Jerry  Neville. 

Therefore,  If  the  aald  Arthur  R.  Wilfley 
aball  pay  or  cause  to  be  paid  the  anm  of 
money  above  menUoned,  at  or  before  the 
tim^  aforesaid,  you  vrill  then  deliver  the 
aaid  deed  to  the  said  A.  R.  Wllfiey,  his  agent 
sidd  daad  U  to 


be  held  subject  to  the  «der  of  the  s^  K. 
H.  Chapin  and  Jerry  Neville. 

Dated  Wa^iington,  Arisona,  April  lat, 
1890. 

This  paper  and  the  deed  therein  mentioned 
were  depoaited  In  eacrow  in  the  bank  on  thai  ^ 
day,  n 

*The  terms  of  the  transaotion  had  been* 
arranged  the  latter  part  of  W"'^!',  and  it 
waa  verbally  agreed  that  Crowe  ahould  re- 
cdre  10  per  cent  commlBSion  on  the  purchase 
money  received  by  Cliapin  and  Neville. 

Chapin  died  January  II,  1900,  and  Trickey 
was  appointed  administrator  February  8, 
1900,  and  qualified  as  such.  Neville  died 
January  8,  1900,  and  Harmon  waa  appointed 
administrator  and  qualified  aa  auch. 

Wilfley  failed  to  pay  the  money  and  take 
the  property,  and  after  the  expiration  of 
the  time  mentioned  in  the  eacrow  agrea* 
ment  the  deed  In  escrow  waa  returned  ta 
Trickey,  administrator. 

On  April  7,  IBOO,  the  adminiatratcn  of  the 
two  estatea  made  an  agreement  with  WU- 
fley  to  execute  a  deed  t«  the  half  interest  on 
payment  of  $100,000,  in  amounts  prescribed. 
This  option  also  expired.  Thereafter,  and 
on  the  ISth  of  June,  190(^  Trickey,  aa  ad- 
ministrator of  the  estate  of  Chapin,  entered 
into  an  agreement  with  Wilfley  to  convey  to 
him  the  right,  title,  and  interest  of  the  es- 
tate of  Chapin  in  the  mining  property  (d«> 
scribed  aa  a  qnarter  interert),  on  payment  of 
950,000,  in  designated  amounts,  and  thaa* 
payments  were  subsequently  made. 

Crowe  had  nothing  wbaterer  to  do  with 
either  of  the  laat-mentloned  optloua,  or  with 
the  aale  of  the  property  after  the  death  of 
Chapin. 

And  the  claim  he  presented  to  Trickey  aa 
adminiatrator  of  Cbapln'a  eatato  wa*  fot 
tS,000,  being  «te  half  of  the  eommlaalon 
a^^ed  to  be  paid  to  him  in  Uarch,  1899,  oa 
the  purchase  price  which  would  have  been 
received  by  Chapin  and  Neville  If  the  option 
of  April  1,  1898,  had  been  carried  out 

In  theae  drcumataneea  we  concur  In  the 
Judgment  of  the  supreme  court  of  the  ter- 
ritory. 

In  UcGavock  v.  Woodlief,  20  How.  221, 18 
L,  ed.  884,  it  waa  laid  down  that  in  order 
to  be  entitled  to  commission  "^he  broker 
muat  complete  the  sale;  that  is,  he  must 
find  a  purchaser  in  a  aitnation  and  ready 
and  willing  to  complete  the  purchase  on  the  • 
terma  agreed  on."    But  this  rule  la  inappli-  8 
cable  when  the*owner  refuaea,  without  aiiffi-  * 
cient  reasons,  to  fulfil  the  agreement  whiiA 
the  agent  has  made.    Kock  v.  Emmerling, 
22  How.  S9,  IS  L.  ed.  202.    Even  though  ha 
could  not  have  been  compelled  to  oarry  oat 
his  contimet  U  he  had  ehoeen  to  set  op  the 
■tatuto  of  franda.     BoUm  ▼.  Btarin,  IW 
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UUL  BOS,  S8  Am.  8L  Rep.  «1,  S4  K.  S. 
1069.  Or  when  tbe  agent'a  Ruthoritj  fa  re- 
Toked  In  bad  faith  before  the  completion  of 
the  sale.  Kbbald  t.  Bethlehem  Iron  Co.  81 
N.  T.  378,  S8  Am.  Rep.  441.  In  thii  case  the 
tubject  was  much  considered,  and  Finch,  J., 
In  deliTering  the  opinion  of  the  court,  laid, 
among  other  things: 

"It  follows,  ks  a  neeesmry  deduction  from 
the  established  rale,  that  a  broker  Is  never 
entitled  to  commiasions  for  nnsucceaaful  ef- 
forts. ,  ,  .  The  broker  m&y  devote  his 
time  and  labor,  and  expend  his  money  with 
•Ter  BO  much  of  devotion  to  the  interest*  of 
his  employer,  and  yet  if  he  fftlla, — If,  with- 
out effectjiig  an  agreement  or  accompliahing 
s  bargain,  he  abandons  the  effort,  or  hla  an- 
tbority  ia  fairly  and  in  good  f^h  tenni- 
nated,— he  gains  no  right  to  commissions 
,  .  .  And,  in  such  erent,  it  mstters  not 
that,  after  Us  fsilnre  and  the  tennbiatioii 
of  his  agency,  what  be  Iisa  done  proves  of 
use  ana  benefit  to  the  principal.  ...  He 
may  have  introduced  to  each  other  parties 
who  otherwise  wonld  hkve  never  met;  he 
may  have  crested  ImfH^ssions  which,  nndar 
later  and  more  favorable  circumstances,  nat- 
urally lead  to,  knd  materially  assist  in,  the 
consummation  of  ■  sale.  .  ,  .  This, 
however,  must  be  taken  with  one  important 
and  DecGssary  limitation.  If  the  efTorts  of 
the  broker  are  rendered  a  failure  by  the 
fault  of  the  employer;  if  capriciously  he 
changes  his  mind  after  the  pnrch&aer,  ready 
sad  willing  and  consenting  to  the  prescribed 
terms.  Is  prodnced;  or  if  the  latter  declines 
to  complete  the  contract  because  of  some 
defect  of  title  in  the  ownership  of  the  seller, 
— «ome  nnremoved  encumbrance;  some  de- 
fect which  Is  the  fault  of  the  latter,~-then 
the  broker  does  not  lose  Us  commissions. 
.  .  .  One  other  principle  sppiicsble  to 
■aeli  a  contract  as  existed  In  the  present 
cu«  needs  to  be  kept  in  view.  Where  no 
time  for  the  oontinusnce  of  the  contract  Is 
e  fixed,  by  its  terms,  either  party  Is  at  liberty 
S  to  terminate  It  at  will,  subject  only  to  the 
*  ordinary  requirements  of  good  faith.  ■  Usual- 
ly the  broker  is  entitled  to  >  fair  and  reason- 
able opportunity  to  perform  his  obligation, 
subject,  of  course,  to  the  light  of  the  seller 
to  eeil  independently.  But,  that  having  been 
granted  Um,  the  light  of  the  principal  to 
terminate  Us  antbority  Is  absolute  and  un- 
restricted, except  only  that  be  may  not  do 
It  in  bad  f^th,  and  as  a  mere  derlee  to  es- 
cape the  payment  of  the  broker's  eommls- 
■lons.    .    .    . 

"V,  after  the  broker  has  been  allowed  a 
nasonable  time  within  which  to  produce  a 
buyer  and  affect  a  sale,  he  has  failed  to  do 
■0,  and  tbs  seller  in  good  fsJth  and  fairly 
kas  terminated  the  agency  and  sought  other 
«  by  the  aid  of  whlah  a  sale  U  oon- 


snmmated,  tt  does  not  give  the  original 
broker  a  right  to  oommiisioos  because  ths 
purchaser  U  one  whom  he  introduced,  and 
the  final  sale  Is  In  soms  degree  aided  or 
helped  forward  by  hla  previous  nnauccessfnl 

In  the  present  case  what  Crowe  had  ob- 
tained was  not  an  absolute  contract  of  pur- 
chase, but  an  option  on  the  purchase. 

The  deaths  of  Chapin  and  Neville  termi- 
nated the  authority  of  Crowe  to  sell  on  com- 
mission, which  was  not  a  power  coupled 
with  an  interest,  that  is,  an  interest  in  the 
property  on  wUch  the  power  was  to  operate. 
Hunt  T.  Rousmanler,  8  WbeaL  174,  5  L.  ed. 
080;  Missouri  u  r«L  Walker  r.  Walker,  lii 
n.  a.  339,  31  L.  ed.  7S9,  B  Sup.  Ot  Rep.  IKHL 

Nevertheless,  up  to  the  first  of  April, 
1000,  if  Wilfley  had  availed  himself  of  ths 
terms  of  the  escrow  agreement,  the  sal* 
might  have  been  completed  and  Crowe  h&vs 
been  entitled  to  Us  commission;  bat  WU> 
flsy  did  not  do  ao,  and  the  deed  held  in  es- 
crow was  retnmed  in  accordance  with  ths 
term*  of  that  agreement. 

There  ia  no  legal  baaia  for  the  imputa- 
tion of  bad  faith,  and  It  Is  not  pretended 
that  Crowe  was  empkiyed  by  Tricksy  or  ren- 
dered any  service  to  him  in  ths  matter  of 
the  sale.  The  bare  fact  that  what  he  had 
done  in  Uie  former  negotiations  may  han 
contributed  to  the  accomplishment  oi  ths 
sate  by  Trickey  is  not  enough  to  sustain  hil 
ciami  for  the  commission  sued  for. 

Judgment  affirmed. 

(204  U.  B.  241> 

OEORaZ  W.  CROWX,  Appt. 


APPEAL  from  tht  Bnpreme  Oouit  of  the 
Territory  of  Arizona  to  review  a  Judp 
ment  which  reversed  a  Judgment  of  the  Us- 
triet  Conrt  of  Banta  Gnu  County,  in  that 
territory.  In  favor  of  plaintiff  In  an  aetloa 
to  recover  a  broker'^  commiaaioa,  and  la- 
manded  the  case  to  the  latter  eeort  with 
directions  to  render  judgment  for  dafendanL 
Affirmed. 

See  same  eaaa  below  (Arts.)  TI  Pa&  IISS. 

Mesars.  W,  C.  Keegin,  Seth  B.  Hanu^ 
and  P.  H.  Hereford  for  appellant. 

Hr.  Eugene  8.  Ivea  for  appellea. 
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Hr.  Cbief  Justice  Fuller: 

Thia  csM  U  identical  in  all  etaeatUI  ra- 
•pect*  with  that  just  decided,  and  miut 
take  the  same  conrae. 

Judgment  affirmed. 


(204  U.  R  291) 

STATE  0?  MONTANA  EX  EEL.  CHARLES 
S.  HAIRE,  PIff.  In  Err., 

JAHZS  H.  RICE,  aa  State  Treaaurar. 

Xnoi  to  state  contt— Federal  qnesdon. 

1.  The  claim  of  a  right  under  an  "an- 
tborit;f  eierciaed  under  the  United  States," 
within  the  meaniag  of  U.  8.  Rev.  SUt.  S 
70B,  U.  a  Comp.  Stat.  IWl,  p.  676,  defining 
the  appellate  jurisdiction  of  the  Supreme 
-Court  of  the  United  States  over  state 
courts,  is  presented  by  a  contention  that  a 
Ifontana  statute  was  authrvised  by  the  an- 
abting  set  of  Feb.  22,  1889  (2S  Stat,  at  L. 
6TS,  chap.  ISO),  and  waa  therefore  Tslld, 
even  If  repugnant  to  ttia  Constitution  of 
that  (Ute.* 

Xrror  to  stats  court— Fedeial  qoeation— how 

2.  A  right  claimed  under  an  authority 
«zerc!eed  under  the  United  States  will  be 
regarded  as  "specially  set  up  or  claimed," 
within  the  meaning  of  U.  S.  Rev.  Stat.  S 


■tata  coorts,  where  it  clearly  and  unmis- 
takably  appears   from   the   opinion    of   the 
state  court  that  the  Federal  question  was 
assumed  to  be  in  issue,   that  the  decision 
was  against  the  Federal  claim,  and  that  the 
decision   of  the   question   was  essential  to 
the  Judgment  rendered.t 
Constitutional   law — legislatlTe   dispoaal   of 
public  lands  under  congressional  authority 
-effect  of  restraints  in  itata   Constitu- 
tion. 

3.  The  Montana  l^jislatuie  mnst  set  in 
■ubordlnation  to  the  state  Constitution  in 
executing  the  authority  intrusted  to  it  by 
Congress  in  the  enabling  act  of  Feb.  22,  1889, 
{  IT,  which  granted  certain  public  lands  to 
the  state  for  a  normal  school,  to  be  held, 
appTopristed,  and  disposed  of  exdaslvely 
for  that  purpose,  in  such  manner  as  the 
legislature  should  provida. 

ZTTor  to  state  court— questions  miewable— 
validity  of  state  statute  nndet  state  Con- 
ititntiou. 

4.  The  decision  of  the  highest  court  of 
a  state,  that  a  state  statute  i>  repugnant 
to  the  Constitution  of  that  state,  is  conclu- 
sive upon  the  Supreme  Court  of  the  United 
States  in  reviewii^  the  judgment  of  the 
state  court,  t 

Kttoi  to  state  conrt— scope  of  review— ques- 
tions not  raised  in  time. 
6,  Raising  the  Federal  question  for  the 
Urst  time  in  the  petitioa  for  a  writ  of  error 
to  a  state  court  and  in  the  accompanying 
anisnment  of  errors  is  not  suflSdent  to  en- 


able the  Supreme  Conrt  of  the  United  States 
to  consider  that  question,  even  though  aa- 
other  Federal  question  has  been  properly 
raised  and  brought  np  by  the  same  writ  tt 
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Dedded  Jann- 


State  of  Montana  to  review  a  judgment 
in  favor  of  respondent  In  a  proceeding  to 
compel  the  state  treasurer  by  mandamos 
to  pay  a  claim  of  an  arehlteet  for  services 
performed  in  the  ereeticm  of  an  addition  to 
the  state  normal  schooL  Affirmed. 
See  same  ease  below  (Mont.)  83  Pac  ST4. 

Statement  by  Ur.  Justice  Moody: 
By  an  act  ai^roved  February  22,  18S9  (85 
Stat,  at  L.  S76,  chap.  180),  hereafter  referred  ^ 
to  as  the  enabling  act,  the  state  of  Montana  9 
•was,    with    other    states,    admitted    to    the  ■ 
Union.    By  it  grants  of  public  lands  were 
made  by  the  United  States  to  the  several 
states  admitted,  of  which  only  those  made 
by  i  IT  need  be  stated  hsra.    By  that  t»- 
tlon  grants  were  made  to  the  state  of  Mon- 
tana in  the  following  terms: 

"To  the  state  of  Montana:  For  the  es- 
tablishment and  maintenance  of  a  school  of 
mines,  one  hundred  thousand  acres;  for  stats 
normal  soaooU,  one  tontfred  tAousomf  acres/ 
for  agricultural  colleges,  in  addition  to  the 
grant  hereinbefore  made  for  that  purpose, 
fifty  thousand  acres;  for  the  establishment 
of  a  stats  reform  school,  fifty  thousand 
acres;  for  the  establishment  of  a  deaf  and 
dumb  asylum,  fifty  thousand  acres;  for  pub- 
lic buildings  at  the  capital  of  the  state,  is 
addition  to  the  grant  hereiubefore  mads  for 
that  purpose,  one  hundred  and  fifty  thoo- 

"...  And  tk«  lands  gra/Ued  by  thtt 
teofton  shall  be  held^  appropriated,  and  dis- 
posed of  taolugtutl]/  for  lAe  purpoms  Aerain 
mentioned^  in  moh  manner  as  lAe  Ic^Iature 
of  th«  reipeative  stales  may  teverally  pro- 
vide." 

Provision  was  made  in  the  act  for  the  se- 
lection of  the  granted  lands  from  the  sur- 
veyed, unreserved,  and  unappropriated  pnbllo 
lands  of  the  United  States,  and  selections 
were  made  by  the  state  of  Montana.  Tha 
constitutional  convention  of  Montana  adopt- 
ed an  ordinance  deslgnsted  as  Oruinance  No. 
1,  entitled  Tederal  Relations,"  which  Dr- 
ained that  "the  state  hereby  accepts  the 
several  grants  of  land  from  the  United 
States  to  the  state  of  Montana,  .  .  , 
upon  the  terms  and  conditions  therein  pro- 
vided." An  act  of  the  legislative  assranUy 
of  the  state  of  Montana,  approved  February 
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S,  IQOS,  mutborlzed  and  directed  the  it«t« 
board  of  land  eomnuBaioner*  to  aign  and  la- 
•ue  interBst-bearing  bond*  to  the  amount 
of  £76,000,  for  tha  principal  and  interest  of 
which  tiie  atate  of  Uontaua  ihould  not  be 
Uftble  (S  I),  and  directed  the  state  treaa- 
nrer  to  sell  the  bonds  (f  6).  Sectloa  T  di- 
rected that— 
M  "The  montyu  derived  from  the  sale  of  aald 
^  bonds  ahall  be  uaed  to  erect,  furnish,  and 

*  equip  an  addition  to  the  present'state 
mal  school  building  at  Dillon,  Montana,  and 
shall  be  paid  out  for  soch  purpose  by  the 
state  treasurer  upon  Touchers  approved  b; 
the  executive  board  of  the  state  normal 
tchool,  and  allowed  and  ordered  paid  by  the 
atate  hoard  of  examiners." 

The  law  further  provided  that  all  Kuns 
realized  from  the  sale  of,  or  the  leasing  of, 
W  froni  licenses  to  cut  trees  on,  the  lands 
granted  for  the  state  normal  school  by  J  IT 
of  the  enabling  act,  should  be  pledged 
security  for  the  payment  of  the  principal 
and  interest  of  the  bonds  Issued  under  the 
act,  and  should  be  set  apart  as  a  separate 
fund  for  that  purpoae.  It  waa  made  the 
duty  of  the  state  treasurer  to  keep  suob 
money  In  a  fund  to  be  designated  as  the 
state  normal  school  fund,  and  to  pay  there- 
from the  principal  and  interest  of  the  bonds 
authorized  by  the  act. 

Section  12,  article  II,  of  the  Constitution 
of  the  state  of  Montana,  Is  as  follows: 

"The  funds  of  the  atate  university  and  all 
other  state  institutions  of  learning,  from 
whatever  source  accruing,  shall  forever  re- 
main inviolate  and  sacred  to  the  purpose  for 
which  they  were  dedicated.  The  various 
funds  shall  be  respectively  invested  under 
such  regulations  as  may  be  prescribed  by 
law,  and  shall  be  guaranteed  by  the  state 
against  loss  or  diversion.  The  interest  of 
said  Invested  funds,  together  with  the  rents 
from  leased  lands  or  properties,  shall  be  de- 
voted to  the  maintenance  and  perpetuation 
of  these  Tespective  institutions." 

The  bonds  authorised  by  the  foregoing 
law  of  the  state  of  Montana  were  duly  of- 
fered for  sale,  and  purchased  by  the  stats 
board  of  land  commissioners  themselves  as 
an  investment  of  the  common  school  fund 
of  the  sUte. 

Charles  8.  Halre  performed  valuable  serv- 
ices as  an  architect  in  the  erection  of  an 
addition  to  the  state  normal  school,  ob- 
tained vouchers  approved  and  allowed  in  the 
manner  prescribed  In  S  T  of  the  state  law, 
and  presented  the  vouchers  to  the  state 
^  treasurer,  who  declined  to  pa;  them,  where- 
U  upon  the  state  of  Montana,  on  his  relation, 

*  brought  a  petition  in'the  supreme  court  of 
the  state  of  Montana  against  the  state 
treasurer,  praying  an  alternative  writ  of 
mandamus,  directing  tha  reapondent  to  pay 


I  his  elalm  ont  of  th«  fnnd  created  by  tha 
sale  of  bond*  aforesdd,  or  to  tihow  canas  for 
the  refusal.  The  alternative  writ  Issned, 
and  to  it  the  respondent  Interposed  a  demur- 
rer and  a  motion  to  quash.  The  only  reason 
alleged  by  the  respondent  In  aupport  of  hla 
pleadings,  material  here,  was  that  the  act 
of  the  legislature  was  In  violation  of  the 
Constitntlon  of  Montana.  The  caaa  was 
heard  by  all  the  Judges  of  the  supreme  court 
of  the  state,  as  an  original  case,  and  It  was 
adjudged  tliat  the  alternative  writ  of  man- 
damus be  quashed  and  the  proceedings  dis- 
missed, for  the  reasons  thst  the  act  author- 
izing the  issue  of  the  bonds,  secured  by 
pledge  of  the  proceeds  of  the  lands,  was  a 
violation  of  g  12,  article  11,  of  the  state 
Constitution,  and  that  this  section  of  the 
Constitution  was  not  in  eonfUctt  with  %  17  of 
the  enabling  act.  Halre  tiien  petitioned  the 
court  for  a  rehearing,  alleging  the  following 

let.  Because  the  opinion  la  inconsistent 
and  contradictory; 

2d.  Because  the  court  does  not  give  any 
foroe  or  effect  to  the  requirements  of  S  17  of 
the  enabling  act,  that  the  lands  granted  for 
a  state  normal  school  shall  be  appropriated 
for  the  purpose  for  which  the  grant  is  madSy 
and  in  other  respects  misconstrue  S  IT> 

3d.  Because  the  court  misconstrued  §  I£, 
article  II,  of  the  Constitution  of  Montana. 

In  the  further  development  and  specifi- 
cation, In  the  petition  for  rehearing,  of  the 
second  reason,  it  appears,  in  substance,  that 
among  the  grounds  relied  upon  to  support  It 
were  the  claims  that  g  IT  of  the  enabling 
act  had  directed  that  the  l^slature,  and  not 
tha  state,  should  dispose  of  the  granted 
lands;  that  the  lands  or  their  proceeds  were 
appropriated  by  Congress  to  the  eatabllsh- 
meut  as  well  as  the  malntenauce  of  the  nor- 
mal school;  and  that,  in  acting  In  pursuiine* 
of  the  authority  conferred  by  Congress,  the 
legislature  was  not  restricted  by  the  Con-  ^ 
stitntion  of  the  state,  which  in  that  respect  jj 
was  subordinate* to  the  authority  of  a  law  ■ 
of  the  United  States.  The  supreme  court  of 
the  state  took  the  petition  for  rehearing 
under  advisement,  modified  slightly,  but  not 
essentially,  ita  former  opinion,  which  bad 
passed  adversely  on  the  claims  of  the  pe- 
titioner set  forth  in  the  petition  for  rehear- 
ing, denied  the  rehearing,  and  entered  final 
judgment  for  the  respondent.  Whereupon 
this  writ  of  error  was  brought,  assigning  aa 

"I.  The  said  court  erred  In  holding  and  de- 
ciding that  the  act  of  Congress,  approved 
February  22,  IBSfi,  providing,  among  other 
things,  for  the  admission  of  Montana  into 
the  Union,  and  known  as  the  'enabling  act,' 
doea  not  nuthorize  toe  legislative  assembly 
of  the  state  of  Montana  to  appropriate  « 
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ftpply  tlia  proceeds  d«riTed  from  the  wis  or 
leuing  of  the  lauda  grantsd  to  enid  atate 
hj  g  IT  of  aaid  ftet  for  stftte  normal  Khools, 
or  from  the  sale  of  the  timber  tfan^on,  to 
the  eBtabliBhment  of  nch  achooli. 

"The  court  erred  in  holding  that  |  12  of 
article  11  of  the  Constitation  of  the  state, 
a«  construed  by  said  court,  la  not  repugnant 
to  g  17  of  laid  act  of  Congreaa,  and  ia  Talid. 

"3.  The  court  erred  in  holding  and  decid- 
ing that  g  IE  of  article  II  of  the  Constitution 
of  the  state  of  Montana,  aa  conatrued  by 
•aid  conrt,  do«a  not  Impair  the  obligation  of 
the  contract  resulting  from  the  acceptance 
of  the  grant  of  landa  made  to  the  atate  of 
HoDtans  by  S  17  of  said  act  of  Congress. 

"4.  The  court  erred  in  holding  and  decid- 
ing that  the  proceed*  derived  from  the  sale 
of  aaid  lands  and  the  timber  thereon  consti- 
tute a  permanent  fund,  no  part  of  which 
can  be  used  to  satabllsh  a  state  normal 
school,  or  for  any  other  purpose,  szcept  that 
of  investment. 

"S.  The  court  erred  In  holding  and  decid- 
ing that  the  interest  reoelyed  from  the  In- 
veatment  of  the  proceeds  of  the  sale  td  said 
lands  and  the  timber  thereon,  together 
with  the  rents  derived  from  leadng  said 
lands,  can  be  used  only  for  the  purpose  of 
c  maintaining  and  perpetuating  a  state  nor- 
S  mal  school. 

*  *"e.  The  court  erred  In  holding  and  decid- 
ing that  the  act  of  the  I^islatlvs  assembly 
of  tbe  state  of  Montana,  entitled  'An  Act  to 
Enable  the  Normal  Bchool  land  Grant  to  be 
Further  Utilized  in  Providing  Additional 
Buildings  and  Equipment  for  the  State  Nor- 
mal School  College,'  approved  February  2, 
1906,  Is  invalid,  sa  being  in  conflict  with  g 
IE  of  article  11  of  the  Constitution  of  tbe 
state  of  Montana. 

"7.  Tbe  court  erred  in  denying  the  api^- 
catlon  of  plaintiff  in  error  for  a  writ  of  man- 
date." 

Mr.  Milton  S.  Ouaa  for  ^aintlff  In  error. 
MesarL  Albert  J.  0«len,  W.  H.  Foorman, 
!•  and  E.  M  Hall  for  defendant  la  error. 

*  •  Mr.  Justice  Hood7,  after  maldng  the  fore- 
going atatement,  ddivered  the  opinion  of  the 
oonrt: 

The  objection  Is  made  that  no  Federal 
question  Is  preMnted  by  the  record.  It  muat, 
therefore,  be  determined  whether  the  eontro- 
verey  turned  in  the  state  conrt  upon  any 
Federal  question,  and.  If  so,  whether  it  was 
raised  and  decided  la  that  court  in  a  manner 
required  to  gtre  thla  court  jurisdiction  to 
re-examine  the  decialon  upon  It.  The  jorls- 
diction  to  do  this  depends  upon  whether  the 
eaae  fftlls  within  that  part  of  |  700  of  the 
Eeriaed  Statutes  (U.  6.  Comp.  SUt.  IWl, 
f.  676),  by  which  this  conrt  la  girsn  tha 
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authority  apon  writ  of  error  to  ra-e: 
the  final  judgmeat  or  decree  of  the  highest 
court  of  a  state,  "where  any  title,  rl^t, 
privilege,  or  immunity  Is  claimed  under  tbe 
Conititution,  or  any  treaty  or  statute  of, 
or  commlsaton  hdd  or  authority  exercised 
under,  the  United  States,  and  the  decision  is 
against  tbe  title,  right,  privilege,  or  immu- 
nity specially  set  up  or  claimed,  by  either 
party,  under  such  Constitution,  treaty,  etat- 
ute,  oommiasion  or  authority,"  Our  juriadic- 
tion  in  thla  case  doea  not  exist,  unless  a 
rig^t  claimed  under  a  law  of  the  United 
States,  or  an  authority  exercised  under  tbe 
United  States,  waa  specially  set  up  In  and 
denied  by  the  supreme  court  of  Montana. 
A  brief  diieuaaion  of  the  facta  will  determine 
whether  theae  conditions  of  Juriadlctim  are 
present.  The  United  States  granted  to  the 
atate  of  Montana  100,000  acre*  of  the  pubUo 
lands  for  a  normal  school,  to  be  held,  ap- 
propriated, and  disposed  of  for  such  purpow, 
in  such  manner  as  the  legislature  should  pro- 
vide. The  le^slatnre,  by  a  law  enacted  la  ^ 
due  form,  did  jvovlde  that  bonds  should  bs  g 
issued,  secured  by  th«*proceeds  of  the  sal*  ■ 
or  leaalng  of  the  lands;  that  the  proceeds 
of  the  bonds  should  be  used  for  the  erection 
of  an  addition  to  a  normal  school  building 
and  paid  out  for  that  purpose  on  approved 
Toueherv.  In  effect,  though  by  a  drcnltous 
method,  thia  was  a  devotion  of  the  proceeds 
of  the  sale  of  the  land  to  the  erection  of  aa 
addition  to  tbe  building.  Haire  presented  to 
tbe  stata  treasurer,  the  custodian  and  dla- 
bursing  officer  of  the  fund,  approved  vouch- 
ers for  hia  claim  for  services  In  the  erectloui 
and  payment  of  them  was  refused.  The 
atate,  ou  relation  of  Haire,  by  proceedings 
which  were  deemed  appropriata  in  fornit 
sought  to  enforce  against  the  state  treaa- 
urer  the  payment  of  the  vouchers,  clalmlnj^ 
aa  appears  from  the  opinion  of  the  itata 

First.  That  the  leglalature  had  authority, 
under  a  atatute  of  the  United  Statea,  name- 
ly, e  IT  of  tha  enablh^  act,  to  deal  with 
the  lands  as  it  did  by  the  bond  act; 

Second.  That  the  bond  act  waa  not  in  vio- 
lation of  the  atate  Conatitution ;  and. 

Third.  7'hat  If  It  were  in  violation  of  that 
Constitution,  the  law  enacted  In  pureuancs 
of  an  authority  granted  by  the  United 
States  was  valid  and  effective  notwithstand- 
ing. All  three  of  these  claims  were  denied 
by  the  atate  court.  Tbe  first  and  third  art 
□learly  claims  of  a  "right  under  an  authority 
exercised  under  the  United  States,"  and, 
therefore,  raised  a  Federal  queetion.  Maguire 
T.  Tyler.  1  Black,  100, 17  L.  ed.  IST.  But  it  Is 
not  enough  that  a  claim  of  a  Federal  right 
arose  upon  the  facts.  It  must  also  appear 
affirmatively  that  the  right  waa  "apecially 
set  upb"    No  reference  waa  made  to  any 
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red«i»l  right  In  th«  patition  for  thi  writ  of 
ai'iitawtiif,  tha  demurrer,  or  tb«  moUoii  to 
qnaaii,  and  the  petition  for  ft  rdie&rlng, 
where  the  Federal  question  was  flrat  brought 
forward  by  the  pltuntifC  in  error,  m  far  m 
the  record  diaclosu,  wa«  denied  hj  the  court. 
It  1*  not  enough  that  the  Federal  quaation 
wa«  first  presented  by  a  petition  for  rehear- 
ing, oalesH  that  qneation  waa  thereupon,  con- 
■idered,  and  paaaed  on  adTeriely  by  the 
court.     Corkran  Oil  ft  Development  Co.  v. 

B  Amandet,  ISQ  U.  S.  18%  60  L.  ed.  U3,  SO 

%  &up.  CL  Rep.  41. 

*  *  But  an  examination  of  the  opinion  of  the 
■upreme  court  of  the  state  ahowa  clearly 
that  that  court  decided  two  queationi ;  Firat, 
that  th«  bond  act  was  in  violation  of  g  12  of 
article  11  of  the  state  Constitution,  which 
in  aubstance  provided  that  all  funds  of  the 
state  Institutions  of  learning  ahould  be  in- 
Tested  and  only  the  Interest  apon  them  used 
for  the  support  of  those  institutions;  and, 
second,  a  question  stated  in  the  opinion  as 
follows:  "But,  on  behalf  of  the  relator.  It 
is  contended  that  by  the  terms  of  |  IT  of 
the  enabling  act  the  lands  granted  to  the 
state  for  normal  school  purposes  are  to  be 
held,  appropriated,  and  disposed  of  [wcla- 
•iTely]  for  normal  school  purposes,  in  sneh 
manner  as  the  legislature  of  Montana  may 
provide,  and  that  this  act  is  snfHcieutly 
broad  to  warrant  the  legislature  tn  borrow- 
ing money  and  pledging  such  lands  for  the 
payment  ^  the  principal  and  Inttreat.  And 
it  is  farther  contended  that,  if  1 12  of  article 
II  of  the  Constitntion  coatnTenea  tiie  pro- 
visions of  S  17  of  the  enabling  act,  g  12  1< 
Invalid  and  of  no  force  or  effeet"  [S9  Pac. 
B7S];  which  was  decided  adversely  to  the 
eontentiona  stated.  The  decision  of  both 
qnestlons,  as  the  court  determined  them, 
was  essential  to  ttie  judgment  rendered, 
and  the  decision  of  the  second  was  a  dis- 
tinct denial  ot  the  Federal  right  claimed  by 
the  plaintiff  in  error.  Where  it  clearly  and 
onmistalcably  appears  from  the  opinion  of 
the  state  court  under  review  that  a  Federal 
question  was  assumed  by  the  highest  court 
of  the  stat«  to  be  in  iaaua,  was  actually  de- 
cided against  the  Federal  claim,  and  the  de- 
cision of  the  question  wai  essential  to  the 
Judgment  rendered,  it  is  sufficient  to  give 
diis  court  authority  to  re-ezamine  that 
question  on  writ  of  error.  San  Josfi  Land  t 
Water  Co.  V.  San  Jos<  Ranch  Go.  1S9  U.  B. 
177,  «  L.  ed.  766,  23  Sup.  Ct.  Rep.  487.  Ap- 
plying this  rule  to  the  ease,  there  Is  juris- 
diction to  re-examine  the  claim  of  the  plain- 
tiff in  error  on  Its  merits. 

In  support  of  it  the  plaintiff  in  error  ar- 
gues that  the  grant  of  all  the  land  by  tha 
enabling  act  was  by  an  ordinance  accepted 
by  the  stats  "upon  the  tonus  and  conditions 
thardn  proridod;"  that  ths  legislatura  of  tha 


state  was,  by  the  kat'cluise  of  |  IT,  ap-* 
pointed  as  agent  of  the  United  Statea,  with 
full  power  to  dispose  of  the  lands  in  any 
manner  which  It  deemed  Sttlng,  provided 
only  that  the  lands  or  their  proceeds  should 
be  devoted  to  normal  school  purposes;  and 
that,  therefore,  in  the  wecution  of  this 
agency,  the  legislatura  was  not  and  oould 
not  be  restrained  by  the  provisions  of  tha 
state  Constitution.  It  Is  vitally  necessary 
to  the  conclusion  reached  by  these  argn- 
menta  that  the  enabling  act  sbonid  be  isttX' 
preted  as  constituting  the  legislature,  as  ft 
body  of  individuals,  and  not  as  a  parliamen- 
tary body,  the  agent  of  the  United  StatM. 
But  it  is  not  snsceptible  of  such  an  inter- 
pretation. It  granted  the  lands  to  the  state 
of  Montana,  and  the  title  to  them,  whon  so- 
lected,  vested  In  the  grantee.  In  the  sams 
act  the  people  of  the  territory,  about  to  bs- 
come  a  state,  were  authorized  to  choose  dels- 
gates  to  a  convention  charged  with  the  duty 
of  forming  a  Constitution  and  state  govan- 
mant.  It  was  contemplated  by  Congress 
that  the  convention  wonld  create  the  legis- 
lature, determine  its  place  in  the  stats  gov- 
ernment, its  relations  to  the  otho:  govern- 
mental agendes.  Its  methods  of  proeedon^ 
and,  In  accordance  with  the  universal  prac- 
tice of  the  states,  limit  its  powers.  It  !■ 
not  to  be  supposed  that  Congress  intended 
that  the  authority  conferred  by  |  17  of  the 
enabling  act  upon  the  legislature  should  be 
exerdsed  by  the  mere  ascertainment  of  Its 
will,  perhaps  when  not  in  stated  session,  or 
by  ft  majority  of  the  votes  of  the  two 
houses,  sitting  together,  or  without  the  as- 
sent of  the  exeeative,  or  Independently  of 
the  methods  and  limitations  upon  its  powers 
prescribed  by  its  creator.  On  the  contrary, 
the  natural  Inference  Is  that  Congress,  in 
designating  the  le^Iature  as  the  agenoy  t« 
de*l  with  the  lands,  Intended  such  a,  legis- 
lature as  would  be  established  by  the  Con- 
stitution of  the  state.  It  was  to  a  legisla- 
ture whose  powers  were  certain  to  be  limit- 
ed by  the  organic  law,  to  a  legislature  as  ft 
parliamentary  body,  acting  within  its  law- 
ful powers,  and  by  parliamentary  methods^ 
and  not  to  the  collection  of  individuals  whOi  ^ 
for  the  time  being,  might  happen  to  be  mem-  g 
bers'of  that  body,  that  the  authority  over  * 
these  lands  wsa  given  by  the  enabling  act. 
It  follows,  therefore,  that  in  executing  ths 
authority  Intrusted  to  it  by  Congress  ths 
legislature  must  act  in  subordination  to  tha 
stftto  Constitution,  and  we  think  that  in  so 
holding  the  supreme  court  of  the  state  com- 
mitted no  error. 

It  Is  further  claimed  by  the  plaintiff  in  er- 
ror that  the  supreme  court  of  the  state  erred 
In  holding  that  the  law  under  which  tbo 
bonds  were  Issued  and  the  proceeds  of  publle 
IftUds  devoted  to  their  payment  was  repu^ 
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HKaOHAHTB  H.  ft  L.  CX).  t.  JAMES  B.  CLOW  ft  SONB. 


nant  to  tba  ConatitntloB  of  Uie  atatc.  Upon 
tUa  qneation  the  decUon  of  tlmt  court  li 
wncliuiTe,  muI  piftinly  wa  lu.Ta  bo  power  to 
MTiow  it,  t 

It  ta  farther  tffgod  that  ttie  eonatnietloB 
fircn  bj  the  stAte  court  to  Ita  ConaUtnUoii 
Impalnd  tha  obllgktion  of  &  eontraet,  reenit* 
Ing  from  the  aeeeptanoi  of  the  {^ranted  land* 
ij  the  (tat*  of  Montana,  and  that  thla  im- 
pairment waa  In  rioUtlon  of  the  Conatitn- 
tlon  of  the  United  StateaL  Nothing  more 
need  be  aald  of  that  claim  than  that  it  ap- 
pcara  for  the  first  time  in  the  petition  for 
writ  of  error  from  thia  eoart,  and  the  accon 
panjing  aaaigmnent  of  arrara,  Thla  la  not 
anffident  to  glre  thia  eonrt  jnrisdlctlon  ot 
any  Federal  qneation  (Coricran  Oil  ft  Derel- 
opment  Co.  r.  Amandrt,  nU  aapra),  even 
though  another  Federal  qnettion  haa  bean 
properlj  raiaed  and  brought  here  by  tha  aame 
writ  of  error  (Dewey  *.  Dea  Molnea,  173  U. 
8.  198,  43  li.  ed.  eS5,  10  Snp.  Ct.  R^.  379). 

Other  qneatiooB  wen  argued,  but  the  Ttew 
we  hara  taken  of  the  caae  render*  It 


(MM  U.  8.  2B6) 
HERCHANTB  HEAT  ft  UGHT  OOHPAKT, 
PUT.  in  Err., 

JAMES  B.  CLOW  ft  SONS. 

Wdt  and  proceaa— aervlea  on  foreign  corpo- 
latioii— effect  of  setting  up  noaa  claim. 
The  lack  of  any  Talld  aervica  of 
proeeaa  upon  a  foreign  eorporaUon  doe*  not 
oafeat  the  jnriadietlon  of  a  Federal  drenit 
eonrt  of  an  action  tn  wUch  aiich  eorpoiatioti 
pleaded  In  ita  anawer  a  demand  In  recoup- 
ment,— eapeoially  alnea,  under  tlte  looJ 
ftaotice,  aa  deflned  in  m.  Rer,  Stat.  chap. 
10,  a  SO,  31,  the  defendant  may  have  a 
verdict  and  Jttdgment  in  hia  faTor  if  It  ap- 
Deari  that  Uib  plaintiff  la  indebted  to  him 
for  a  balance  wben  the  two  clalma  are  aet 
againet  each  other,  and,  ^!t*r  the  eroaa  claim 
ia  aet  up,  the  pWntiff  ia  not  permitted  to 
i^jmhIm  hie  salt  without  the  coueeut  of  the 
defendant  or  leave  of  court  granted  for 
aauae  ahown. 

[No.  118.] 


•f  IlUnoia  to  reriaw  a  Jodgment  in  favor  of 
plaintiff  in  an  action  on  a  oontraet  agalnat  a 
fordgn  eorporatian.   Affirmed. 

The  facta  are  atated  In  the  opinion. 

IfMaia.  W.  H.  E.  Hfller,  Jamea  W.  Faa- 
lar,  0.  O.  Shirley,  and  Samuel  D.  Unia  for 


Mr.  Jnatlce  Eolmea  delivered  the  opinion  * 
of  the  eonrt: 

Thla  caae  comea  np  on  the  aingle  question 
of  the  jnrladlction  of  the  eircnit  court,  wUc^ 
waa  aaved  by  bill  of  ezoeptiona  and  adpnla- 
tion,  and  which  ia  certified  to  thia  eonrt. 
The  defendant  In  error,  the  original  pl^ntilT, 
and  hereafter  called  plaintiff,  in  an  Illinola 
corporation;  the  pl^utlff  In  error  ia  a  purely 
local  Indiana  corporation,  organized  for  the 
fnmiahing  of  heat,  light,  and  power  In  In- 
dIanapoUa.  He  queetiona  are  whethv  the 
service  of  the  writ  waa  good  (Board  of  Trade 
T.  Hammond  Elevator  Co.  198  U.  8.  424,  43S, 
49  L.  ed.  nil,  1116,  £G  Sup.  Ct.  Rep.  T40),  or, 
if  not,  whether  the  defendant  aubmitted  to 
the  juriadictiOQ.  The  material  facta  are  tJieae; 
The  serrice  waa  upon  one  Schott  In  ChieagK 
By  the  lawa  of  ailnoia  a  foreign  eorporatioa 
may  be  aerved  with  proeeaa  by  leaving  a 
copy  with  ita  general  agent,  or  with  any 
agent  of  the  company.  Sohott  had  an  entire 
contract  with  the  defendant  by  which  ha  waa 
to  bnlld  and  equip  the  plant,  aaanme  genwal 
management  of  it,  and  operate  it  for  the 
company  until  fnlly  completed,  "approve 
eontracta  therefor,"  certify  bllla,  and  have 
the  heating  plant  ready  for  aervice  on  De- 
cember 1,  1902,  and  finally  finlahed  by  July 
1,  1903.  Sohott  waa  acting  aa  general  mana- 
ger under  thla  contract  at  the  date  of  aerv.  - 
Ice,  March  23,  1903,  and  did  any  pnrohaaing  1 
Ivquind  for  the  company  in  DHnoiaL  In  the  ■ 
■ama  o^iaoity  be  made  the  contract  (oed  up- 
on, which  waa  for  materiala  to  be  used  for 
equipping  the  plant.  He  made  it  in  the  dty 
of  Chicago.  After  the  anit  waa  b^un,  a 
motion  to  quart  the  return  of  service  waa 
made  and  overruled,  and  theraupon  the  de- 
fendanta,  after  excepting,  appeared,  bb  w 
dered,  and  pleaded  the  general  iaaue  and 
al«o  a  recoupment  or  aet-off  of  damages  un- 
der the  ^me  contract,  and  overcliarges,  in 
of  the  amount  ultimately  found  due 
to  the  plaintiff.  There  waa  a  finding  for  the 
plaintiff  of  $9,062.21. 

It  ia  tacitly  conceded  that  the  proriaion 
aa  to  aervice  doea  not  apply  unleaa  the  for- 
lign  corporation  waa  doing  business  in  the 
itate.  If  it  waa,  then,  under  the  deciaiona 
of  this  court,  it  would  be  taken  to  have  aj> 
sented  to  the  condition  upon  which  atone  It 
lawfully  oould  transact  inch  business  there. 
Old  Wayne  Mut.  life  Aaso.  v.  McDonongli, 
a04  U.  &  8,  SI  L,  ed.  S45,  27  Snp.  Ct  Rep. 

Whether  the  purchaae  of  materiala  for  the 
conatructlou  or  equipment  of  Ita  plant,  aa  ft 
preliminary  to  doing  its  r«gular  and  pnqwr 
which  necMsarily  would  be  trana- 
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Mted  elseirhere.  In  the  sUte  of  Its  iDcorpoTa- 
tion,  U  doing  buginei.,  wlthm  the  meaning 
of  the  lUiaois  statute,  wm  argued  at  length 
And  preaenta  a  questnon  upon  which  the  de- 
cisions of  the  lower  conrta  seem  not  to  have 
sgreed.  We  ahall  intimate  no  opinion  either 
way,  because  it  is  not  necessar;  for  the  de- 
ciaion  of  the  caae,  in  view  of  the  EUbmisaion 


rights  bj  pleading  to  the  merits,  as  required, 
after  saving  its  rights.  Harkness  v,  H;de, 
68  U.  6.  4TS,  26  L.  ed.  237;  Southern  P.  Co. 
V.  Denton,  Ua  U.  S.  202,  38  L.  ed.  943,  13 
Sup.  Ct.  Kep,  44.  But  by  setting  up  its 
counterclaim  the  defendant  became  a  plain- 
tiff in  its  turn,  invoked  the  jurisdiction  oi 
the  court  in  the  same  action,  and,  by  invok- 
ing, submitted  to  it.  It  Is  true  that  the 
counterclaim  seems  to  have  arisen  wholly  out 
of  the  same  transaction  that  the  plaintiff 
sued  upon,  and  so  to  have  been  in  recoup- 
Q  ment  rather  than  in  set-off  proper.  But, 
«  even  at  common  law,  since  the  doctrine  has 
■  been  developed,*a  demand  in  recoupment  is 
recognized  sa  a  crou  demand,  as  distin- 
guiebed  from  a  defense.  Therefore,  although 
there  has  been  a  difference  of  opinion  as  to 
whether  a  defendant,  by  pleading  it,  ii  con- 
cluded by  the  judgment  from  bringing  a  sub- 
sequent suit  for  the  residue  of  his  claim,  a 
judgment  in  his  favor  being  impossible  st 
common  law,  the  authorities  agree  that  he 
is  not  concluded  by  tlie  judgment  if  he  does 
not  plead  his  cross  demand,  and  that  wheth- 
er he  shall  do  so  or  not  is  left  wholly  to  his 
ehMce.  Davis  v.  Hedges,  L.  R.  6  Q.  B.  087; 
Mondsl  V.  Steel,  8  Meea.  A  W.  SGS,  872; 
O'Connor  v.  Vamey,  10  Gray,  231.  This  sin- 
gle fact  shows  that  the  defendant,  if  he 
elects  to  sue  upon  his  claim  in  the  action 
against  him,  assumes  the  position  of  an  ac- 
tor and  must  take  the  consequences.  The 
right  to  do  BO  is  of  modern  growth,  and  is 
merely  a  convenience  that  saves  bringing  an- 
other suit,  not  a  necessity  of  the  defense. 

If,  sa  would  seem  and  was  assumed  by  ths 
form  of  pleading,  the  counterclaim  waa  with- 
in the  Illinois  statutes  (Chamley  v.  Sibley, 
20  C.  C.  A.  167,  34  U.  S.  App.  706,  73  Fed. 
680,  082),  the  csae  ia  atill  stronger.  For  by 
that  statute  the  defendant  may  get  a  ver- 
dict and  a  judgment  in  his  favor  If  it  ap- 
pears that  the  plaintiff  is  Indebted  to  him  for 
a  balance  when  the  two  claims  are  set 
against  each  other;  and  after  the  cross  claim 
Is  set  up  the  plaintiff  Is  not  permitted  to 
dismiss  his  suit  without  the  consent  of  the 
defendant  or  leave  of  court  granted  for 
cause  shown.  III.  Rev.  SUt.  chap.  110,  %% 
30.  31;  East  St.  Louis  v.  Thomas,  102  HL 
453.  4Se;  Butler  v.  Cornell,  148  IIL  276,  279, 
35  N,  E.  767. 

There  is  some  differenoa  fal  tha  dsaisIonB 


as  to  when  a  defendant  lieeomes  so  far  as 
actor  as  to  submit  to  the  jurisdlotioa,  but 
we  are  aware  of  none  as  to  the  proposition 
that  when  he  does  become  an  actor  in  * 
proper  sense  be  submits.    De  lAma.  t.  Bid- 
well,  182  U.  S.  1,  174,  46  L.  ed.  1041,  10*7, 
21  Sup.  Ct.  Rep.  743;  Fisher  v,  Shropshire^ 
147  U.  S.  133,  146,  S7  L.  ed.  100,  118,  13  Sup. 
Ct.  Rep.  £01 ;  Fanner  v.  National  Life  Asso. 
138  N.  Y.  265,  270,  33  N.  E.  1076.     As  ws 
have  said,  there  is  no  question  at  the  present 
day  that,  by  an  answer  in  recoupment,  the 
defendant  makes  himself  an  actor,  and,  t« 
the  extent  of  his  claim,  a  cross  plaintiff  in  h 
the  suit.     See  Kelly  v.  Garrett,  6  Dl.  649,  % 
852;   ElUs  v.-Cothran,   117   Dl.   458,  481,  8* 
N.  E.  411;  Cox  v.  Jordan,  SO  UL  GOO,  666. 
Judgment  affinned. 


(tM  n.  a  t!i) 
CITT  OP  CEICAQO,  AppL, 

DARIUS  0.  MILLB. 

Direct  appeal  from  dicnlt  conxt— snffldsBc; 
of  nrtiflcate. 

1.  The  failure  of  the  certificate  of  a 
Fsdsral  clreuit  court  to  show  the  exact  na- 
ture of  tha  Jurisdictional  question  relied  up- 
on to  sustain  a  direct  appeal  to  the  Supreme 
Court  does  not  defeat  the  jurisdiction  of 
the  latter  court,  where  as  examination  of 
the  record,  aided  by  the  opinion  of  the  cir* 
cult  court,  contained  therein  and  made  part 
thereof,  distinctly  shows  the  nature  of  ths 
question  of  jurisdiction  passed  upon.* 
Coarts— jurisdiction  of  dicnlt  court— dlvsrN 

dtiienship — coll  naion, 

2.  The  jurisdiction  of  ths  drcult  court 
of  the  United  States  for  the  northern  dis- 
trict of  Illinois  of  a  auit  brought  by  a  Cali- 
fornia stockholder  of  an  Illinois  gas  com- 
pany, after  the  company's  refusal  to  sue,  to 
enjoin  the  city  of  Chicago  from  enforcing 
an  ordinance  regnlating  gas  rates,  on  tha 
ground  of  want  of  power  in  the  municipal- 
ity to  pass  the  ordinance,  cannot  be  regard- 
ed as  collusively  or  fraudulently  invok^  be- 
cause of  complainant's  motive  in  preferring 
a  Federal  tribunal,  or  beeanae  subsequent 
events  made  It  to  ths  interest  of  the  com- 
pany to  make  common  cause  with  him 
against  the  enforcement  of  the  ordinance, 
or  because  an  officer  and  large  stockholder 
in  such  company  personally  contributed  to 
the  expenses  of  the  suit,  or  because  com- 
plainant's counsel  was  afterwards  retained 
m  a  suit  then  pending  between  ths  eomponj 
and  the  municipality.f 

[No.  286.] 
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APPEAL  fnm  th«  Qrcult  Court  ol   the 
Unitwl  SUtM  for  tha  Nortlieni  DUtrict 
of  lUinou  to  roriew  %  decree  enjoining  the 
•nfoTcement  of  »  ronnidpal  ordinuiGe  regu- 
Iftting  g**  mtM.    Affirmed. 
Bee  ume  eua  below,  143  Fed.  430. 
Tha  facta  mw  ttated  In  the  opinion. 
Moaara.  Jamea  Hamilton  Lewia,  Henry  H. 
Aabtoii,  and  David  K.  Tone  for  appellant. 
Meaan.  William  D.  Gathile,  John  J.  Hei- 
B  lick,  and  L  K.  Boyeien  for  appellee 

K 

'      Mr.'JuatlM  Day  dellTered  the  opinion  of 
the  conrtt 

Thia  eaaa  ia  here  upon  a  qnsation  of  jn- 
liadictian  of  tha  circuit  oourt  of  the  United 
Btatei  for  the  northern  diatriet  of  IlUnoia 
to  enUrtaia  tlie  auit.  2fl  Stat,  at  L.  826, 
ebap.  S17,  U.  8.  Conip.  Stat.  1001,  p.  48S. 
The  eaae  originated  In  a  UIl  filed  in  that 
eonrt  bj  the  eomplainant,  Dariua  0.  Miila, 
ft  dtizen  of  California,'  ae  a  atockholder  in 
the  People'a  Gaa,  Ught,  &.  Coke  Conipan;, 
ft  corporation  of  the  atate  of  Illiaola,  to  re- 
■train  the  cit;  of  Chicago  from  enforcing  a 
■eitaia  ordinance  limiting  the  right  of  the 
gaa  companj  aa  to  cbargea  for  fumiahing 

Complainant  averred  a  demand  of  the 
directars  that  an  action  be  brought  bj  tha 
eompaii7  to  restrain  the  city  from  enforcing 
the  ordinance,  and  alleged  mmpUance  with 
the  ninety-fourth  eqnity  rule,  and  the  refu- 
•al  of  the  company  to  bring  the  aation. 

The  original  biU  alleged  that  the  «nU- 
nance  impaired  the  obligation  of  the  con- 
tract contained  in  the  charter  of  the  gaa 
oompany,  in  contravention  of  the  contract 
ebmae  of  the  Federal  Conatltutlon;  and,  al- 
ao,  that  the  ordinance  was  Illegal  In  that  the 
dty  bad  no  power  to  paaa  It. 

The  ordinance  thua  complained  of  wai 
adopted  by  the  dty  of  Chicago,  October  IC, 
1900,  and  provided  that  obargea  for  gaa  In 
exoeaa  of  Tfi  centa  per  1,000  cnbic  feet  ihould 
Im  illegal,  and  fixed  a  penalty  of  not  leaa 
than  tZS  or  more  than  $200  for  each  and 
every  violation  of  the  ordinance. 

The  objection  made  to  the  jnriadictlon  of 
the  circuit  court,  and  which  U  said  to  be  ea- 
tahliahed  in  the  record  and  duly  preaented 
here,  ia  baaed  npos  the  allegation  that  the 
■uit  by  Mills  waa  brought  in  the  Federal 
eonrt  by  eolluaion  between  him  and  the  gaa 
company,  and  for  the  fraudulent  purpoae  of 
Invoking  the  jnriaiUetion  of  the  Federal  court 
concerning  a  eontroveray  trhioh  vraa  really 
between  the  companj  and  the  dty  of  Chi- 
cago,— partiea  lacking  the  reqolaite  diveraity 
of  dtiienahip  to  inaintaln  tha  aait  in  the 

•  Faderal  courts 
3      Tha  record  diaeloaea  that  tha  appeal  waa 

*  allowed  to  thlaMonrt  aolely  upon  tha  qnea- 


cuit  court  of  the  United  Btat«L  A  oertU- 
cate  entered  the  aame  term  at  which  tha 
appeal  waa  allowed  seU  forth  that  Qie  dt; 
objected  to  the  jurisdiction  of  tha  court  aa 
a  Federal  court,  and  that  the  appeal  waa 
prayed  aolely  upon  the  question  of  juHadic- 
tlon  of  the  court  aa  a  circuit  court  of  the 
United  BUtea,  and  that  tha  qipeal  waa 
granted  solely  upon  the  qnesUon  of  jurla- 
diction. 

Portions  of  the  proceedings,  including  the 
testimony  os  the  question  of  jurisdiction, 
duly  signed  sod  sealed  and  made  part  of  the 
record,  are  certified  to  thie  court  by  a  cer- 
tificate in  the  form  of  a  bill  of  ezceptiona. 
Ee  Lehigh  Mln.  ft  Mfg.  Co.  156  U.  S.  322, 
3B  L.  ed.  438,  IS  Sup,  Ct.  Hep.  378  j  Q.  R 
Nichols  Lumber  Co.  v.  Franaom  {dedded  at 
this  term],  203  U.  S.  278,  ante,  1(K,  27  Sup. 
a.  Eep.  102. 

A  preliminary  objection  is  made  that  tbe 
oertificate  doee  not  show  whether  the  juris- 
dictional  question   arose   from   inauScient 


opinion  tliat  an  examination  of  the  record, 
aided  by  the  opinion  of  tba  court  coutaioed 
therein,  and  made  part  thereof,  distinctly 
shows  that  the  question  of  juried ictioB 
passed  npon  concerned  tha  collnsive  charae. 
ter  of  tba  action  of  ths  complainant. 

We  think  this  brings  Uie  case  within  tha 
nding  In  Smith  v.  McKay,  161  U.  S.  355,  40 
L.  ed.  731,  16  Sup.  Ct.  Rep.  490,  in  wblch  tha 
court,  looking  Into  the  character  of  the  ap- 
peal, t}ie  certificate  of  the  court,  and  the  cer- 
tified copy  of  tha  opinion,  made  part  of  the 
record,  austained  the  eoort'e  jurisdiction, 
dting,  with  approval.  Shields  t.  Coleman, 
15T  U.  &  166,  89  L.  ed.  660,  15  Sup.  Ct.  Eep. 
670,  and  Re  Lehigh  Min.  ft  Mfg.  Co.  supra. 

The  drcuit  court,  after  an  examination 
of  the  testimony,  reached  the  oonclusioa  that 
the  action  waa  not  collusive,  and,  upon  final 
decree,  granted  a  perpetual  injunction 
againat  tha  enforcement  of  the  ordinance  In 
question.  On  thia  appeal  we  are  only  con- 
cerned with  the  eorrectnesa  of  the  conclusion 
reached  in  the  circuit  court  as  to  the  ques- 
tion of  jurisdiction.  Thia  question  is  before 
ua  npon  this  record.  Wetmore  t.  Rymer,M 
lee  U.  &  116,  42  L.  ed.  682,  18  Sup.  Ct.  Rep.? 
29S.  In  order  to  determine  it  it  la  neces- 
aaxy  to  consider  briefiy  aa  may  be  the  facts 
shown  in  thia  record. 

The  ordinance  In  question  waa  passed  Oc- 
tober IB,  1900.  Ths  People's  Gas,  Light,  ft 
Coks  Company,  on  the  Slat  of  December, 
1000,  brought  a  suit  in  the  drcuit  eonrt  of 
the  United  States  for  the  northern  district 
of  Illinois,  seeking  to  enjoin  enforcement  of 
tile  ordinance,  upon  the  ground  that  it  im- 
paired the  obligation  of  its  ehsrter  contract. 


n  of  the  jurlsdietion  of  the  court  as  a  cir-   denied  equal  protection   of  the  laws,   and 
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kinouDted  to  ft  conflscfttion  of  its  property; 
•nd  upon  the  further  ground  thftt  no  power 
bad  been  confeTxed  upon  the  city  of  Chicago 
bf  the  l^iaUture  of  IllinoU  to  thua  r^ulata 
tb«  price  of  gas. 

It  ia  uoneceeaary  to  recite  all  of  the  pro- 
eeedings  of  that  suit  in  detaU.  The  Mstory 
of  the  litigation  will  be  found  in  the  opinion 
of  the  chief  justice  when  the  caae  came  here 
from  the  circuit  court  on  appeal  (191  TJ.  8. 
1,  48  L.  ed.  851,  2A  Sup.  Ct.  Bep.  620). 

To  the  bill  a»  originaUy  filed  in  that  ease 
the  city  of  Chicago  filed  a  general  demnirer, 
and  the  circuit  court,  holding  that  no  eonati- 
tutional  right  of  the  company  was  impaired, 
decided  that  its  juriadictioii  would  not  ex- 
tend to  the  question  of  the  power  of  the 
council  to  pass  the  ordinance  In  question, 
and  that  such  a  question  was  one  primarily 
for  the  itate  courts;  thereupon  tiLe  com- 
pany filed  an  amended  bill,  limiting  its 
rights  to  the  alleged  Impairment  of  its 
contract.  The  city  of  CSiIcago  also  demurred 
to  the  amended  bill,  and,  upon  the  hearing 
of  the  demurrer,  it  was  sustained  and  the 
bill  dismissed  for  wont  of  jurisdiction,  and  a 
final  decree  was  entered  to  that  efl^ect.  An 
appeal  was  thereupon  taken  to  this  court. 

When  the  litigation  had  progressed  thus 
far,  complainant,  Kfills,  who  was  the  lar- 
gest stockholder  In  the  company,  consultad 
(Munset  in  New  Yorli  with  a  Tiew  to  protect- 
ing hie  interestB.  Counsel,  having  examined 
the  record,  prepared  a  letter  dated  December 
le,  1902,  ad^^ssed  to  the  directors  of  the 
gas  company,  and  signed  by  complainant.  In 
which  he  set  forth  that  the  proceeding*  In 
u  the  suit  concerning  the  ordinance  redndng 
g  the  price  of  ga*  to  7S  cents  per  1,000  cubic 
'  feet  had  been'aubmitted  to  his  counsel,  to- 
gether with  a  copy^t  the  opinion  of  the 
drcult  court,  and  WSt  en  appeal  was  then 
pending  in  the  Supreme  Comt  of  the  United 
States  1  the  advice  of  his  counsel  that  that 
suit  might  not  adequately  protect  his  inter- 
ests, as  the  bill  was  dismissed  for  want  of 
juriediction,  and  that  the  Supreme  Court 
might  limit  the  decision  of  the  case  to  the 
question  of  jurisdiction.  And,  further,  tiiat 
It  did  not  inTolve  the  question  of  the  power 
of  the  council  of  the  city  of  Chicago  to  re- 
duce the  rates  of  the  company.  He  then  re- 
quested the  institution  of  a  suit  against  the 
dty  of  Chicago  at  the  earliest  practicable 
moment  for  the  purpose  of  preventing  the 
enforcement  of  the  ordinanea,  npon  the 
ground  that  it  Impaired  its  charter  contract 
and  that  the  council  had  no  power  to  pass  H. 
Tie  letter  further  expounded  the  necessity 
of  resorting  to  a  court  of  equity  for  protec- 
tion of  the  company's  rights. 

The  record  discloses  that  tha  company's 
eouBsel  came  to  New  York,  where  a  oonfer- 
«■«•  was  had  witli  tbe  eotmMl  ntaiaad  by 


Milla,  and  a  diffsranca  of  opinion  was  d^ 
veloped  as  to  the  propriety  and  adTlsability 
of  a  new  snit  which  wcnld  cover  the  points 
in  djffeience.  The  result  of  this  conference 
woo  that  the  company's  counsel  notified 
counsel  for  Mills  that  he  should  advise  the 
board  to  decline  the  request  to  bring  a  new 
suit. 

On  January  2B,  1003,  the  company  wrote 
to  Milla,  decliidng  to  b^^  the  suit,  and  sent 
a  copy  of  the  reaolntion  reciting  the  belief 
of  the  board  that  for  the  company  to  insti- 
tute further  l^al  proceedings  to  test  the 
vnlidity  of  the  ordiuanoe  of  October  IG,  IBOC^ 
would  excite  publle  prejudice  against  tha 
company,  which  at  that  time  It  was  deemed 
of  great  importance  to  avoid,  and  after- 
wards, at  the  annual  meeting  of  the  stock- 
holders of  the  company,  a  resolution  direct- 
Ing  tha  bt^nnlng  of  the  suit  was  defeated. 

The  question  of  jurisdiction  must  be  de- 
cided, having  reference  to  the  attitude  of  tha 
caaa  at  the  date  the  bill  was  filed,  on  Jons  a 
8,  1B03>  Kirby  v,  American  Soda  Fountain  ^ 
Co.  IM'n.  8.  141,  146,  146,  48  L.  ed.  Oil,  * 
012,  913,  21  Bnp.  CL  Kep.  610.  As  to  the  re- 
fusal of  the  company  to  institute  a  new  suit, 
there  is  nothing  In  the  record  to  show  any 
concert  of  action  between  complainant  and 
the  company.  At  that  time  his  counsel  la 
New  York  was  not  concerned  in  the  litiga- 
tion in  Chicago  or  In  the  appeal  to  this  ooorL 
As  the  caae  brought  by  the  gas  company 
then  stood.  It  had  been  dismissed  for  want 
of  juiiwlictlon,  and  an  appeal  taken  from 
that  decree  of  dismissal.  Hie  caaa  did  not 
neceasarlly  involve  the  question  of  contract 
ri^ts,  and  did  not  embrace  the  question  of 
power  of  the  city. 

In  this  attitude  of  affaira  eonnse)  might 
well  advise  that  the  protection  of  the  stock- 
holders' interest  required  tie  bc^ilnning  of  a 
■nit  which  ahonid  embracs  the  vital  qnes- 
tions  in  issue.  There  was  a  sharp  difference 
of  views  between  the  r^resentatives  of 
Uills  and  those  of  the  company's  solicitors 
as  to  the  advisablltty  of  bringing  an  action. 

For  the  prudential  reaaona  outlined  in 
their  letter  of  January  29,  1003,  above  refer- 
red to,  the  directors  of  the  company  declined 
to  bring  the  suit.  After  the  Judgment  of  the 
circuit  court  waa  alErmed  in  thia  oourt,  the 
queatlon  of  the  power  of  the  city  to  pass  the 
ordinance  was  left  undecided,  and  was  sub- 
■eqoently  litigated  to  a  final  decree  in  favor 
of  the  contention  mode  la  tha  snit  bvnn  by 
Mllla. 

It  Is  true  that  upon  the  hearing  of  the 
demurrer  In  this  action  the  tirenit  court  or- 
dered a  decree  correcting  its  former  decree 
in  the  gas  company  suit  ao  as  to  show  tiiat 
the  court  dedded  the  ease  upon  the  merits 
as  to  tiie  all^Mkins  as  to  eontract,  and  dSa- 
iwtissd   tha  bill  without  prejodioa  to  tha 
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bringing  of  any  other  iait  to  test  the  power 
of  the  city. 

The  corrected  decree  wu  brouglit  befora 
tliia  conrt  In  the  then  pending  appeal  of  the 
(M  company.  191  U.  S.  1,  4B  L.  ed.  SSI,  " 
Sup.  Ct.  Rap.  620. 

After  the  deci^on  in  this  court,  Bffirming 

the    decree    in    the   gae    eomp&ny    suit,    bd 

amended  bill  was  filed  ij  complainant  Milli, 

based  aolel;  upon  the  alleged  want  of  power 

of  the  city  council  of  Chicago  to  past  the 

^  ordinance  in  controTeray,  which  resulted  In 

jj  the  decree  to  which  we  have  referred,  en- 

*  Joining*the  enforcement  of  the  ordinance,  for 

the  reason  that  the  city  oouncil  of  Chicago 

had  no  power  to  pass  the  same. 

Aa  we  have  said,  we  think  the  record  eS' 
tabllshes  that  complainant  and  hig  counsel 
honestly  believed  that  such  new  suit  was 
neceasary  to  protect  the  stockholders'  inter- 
««t«.  liiere  la  an  entire  lack  of  testimony 
to  show  any  collusive  action  at  the  time  of 
the  beginning  of  the  suit. 

It  is  true  that  subsequent  events  made  It 
to  the  interest  of  the  company  to  make 
common  cause  with  Mills  against  the  en- 
forcement of  the  ordinance  in  question,  but 
when  he  began  his  suit  no  proceedings  were 
pending  which  involved  the  Important  qnn- 
tion  of  the  power  of  the  city  upon  which 
the  complainant  ultimately  prevailed. 

It  Is  true  that  an  ofScer  of  the  company, 
who  was  the  next  largest  stockholder  to 
Mills,  contributed  to  the  expenses  In  this 
snlt;  but  he  tevtiflcd,  and  there  Is  nothing 
In  the  record  to  contradict  him,  that  he  paid 
this  money  from  his  own  reviurcea,  withont 
actual  repayment,  or  any  understanding 
with  the  company  that  ha  ehould  be  reim- 

It  is  tme  that  Mills'  counsel  was  retained 
In  the  cnit  In  this  court  after  the  beginning 
of  bis  rait  in  Chicago. 

It  Is  also  true  that.  In  answering  to  a 
qneatlon  put  In  the  language  of  tha  ninety- 
fourth  rule,  as  to  whether  the  suit  was 
brought  to  confer  upon  the  drcuit  court  of 
the  United  States  jurisdictkm  in  a  caae  of 
which  It  would  not  otherwiaa  have  cogni- 
sance, complainant  answered  that  he  ao  un- 
derstood It,  but  subsequently  said  that  he 
did  not  understand  the  question.  This  ad- 
mlseion,  intentionally  made,  would  not  nec- 
essarily show  collusion.  But  w«  t^Ink  it  was 
not  the  purpose  of  the  complainant  to  say 
more  than  that  he  expected  his  action  to  be 
brou^t  in  the  United  States  court.  When 
a  citizen  of  one  state  has  a  cause  of  acUon 
against  a  citizen  of  another  stata  which  he 
may  prosecute  lawfully  in  a  federal  eonrt, 
and  when  the  suit  i*  free  from  fraud  or  col- 
Insion,  his  moUve  in  preferring  a  ?ademl 
tribunal  Is  immatariaL  Blair  v.  Chicago, 
tOl  U.  8.  400,  406,  SO  L.  ad.  801,  SOS,  26  Sup. 


Ct,  Rep.  427,  and  previona  eases  In  Utli  eonrt^ 
therein  cited.  " 

■Upon  the  whole  record  we  agree  wltii  the* 
circuit  court  that  the  testimony  does  not 
disclose  that  the  jurisdiction  of  the  Federal 
court  was  ooUnsively  and  frandulently  in- 
voked,  and  the  judgment  below  will  be  af* 


PAUL  H.  WAIVES  et  aL 


1.  An  owner  of  sheep  la  not  deprived  of 
his  property  without  due  prticesa  of  law  by 
Idaho  Rev.  SUt.  9!  12>0,  1211,  under  whi^ 
damages  may  be  recovered  from  him  tar 
permitting  Us  sheep  to  grmse  on  the  pub- 
uo  domam   within  E  mUea  of  a  dweUing 

Constitutional  law^-pollce  power  of  stat»— 
limits^ 

2.  The  police  power  of  a  state  is  not 
conflned  to  the  enppresslon  of  what  Is  of> 
fensive,  disorderly,  or  unsanitary,  but  em- 
braces r^ulatlons  designed  to  promote  the 
publio  oonvenioiee  or  the  geufoul  prosper- 
hy.t 

Constitutional  law^-eqnal  protection  of  tbs 
laws— discrimination. 
S.  An  arbitrary  and  unreasonable  dls- 
criminatiim  against  the  sheep  Industry,  pro- 
hibited hy  the  guaranty  In  U.  B.  Const.  Utk 
Amend,  of  the  equal  protection  of  the  laws, 
is  not  made  by  Idaho  Rev.  Stat  gg  1210, 
1211,  under  which  damages  may  be  raoov- 
ered  from  one  who  permits  his  ^eep  to 
blic  do'  '■'■  -  "  - 
of  a  dwelling  l)Ouse.t 
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to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  Judgment 
which  afllrmed  a  judgment  of  the  District 
Court  for  the  County  of  Elmore,  In  that 
state,  which  had  in  turn  affirmed  a  judgment 
of  the  Justice's  Court  of  Uttle  Camas  Pio- 
cinct,  in  such  county,  for  the  recovery  of 
damages  sustained  by  the  violatkm  of  a 
statute  prohibiting  the  grazing  of  sheep  oB 
the  public  domain  within  2  miles  of  a 
dwelling  honae.    Affirmed. 

See  same  ease  below  (Idaho)  81  Pae.  1G5. 

The  facts  are  stated  in  the  opinion. 

Messrs.  &  H.  Stodulager,  W.  E.  Borah, 
Frank  T.  Wyman,  and  John  0.  Bios  far 
plaintiff  in  error. 

"    oonassl  for  defendsats  in  anoav 


•Bd.  Kot».--roT  eases  b  point  see  v«I.  1*,  Cent  Die 

fSd.    Note.— Pot  cues  In  point  see   vol.  10.  Cant.  Dia. 

lEd.    Note.— ror  cum  la  point,  SM   vol.  ID,  Cant.  DIs. 
27  S.  a— 19. 
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n   BUFBEUE  OOUST  BEPORTER. 


f  *  Mr.  Jiutlce  Mcgmm  delivwed  the  opinion 
f  «f  th<  coort: 
J  TliU  action  InvolTM  tli«  Tklidltj,  nitdet 
'  the  Coiutitutlon*af  tha  United  SUtM,  of  tha 
following  lectioai  of  the  RariBed  SUtntee 
of  the  atate  of  Idaho: 

"Sec.  1210.  It  U  not  lawfnl  for  U17  per- 
•on  owning  or  baring  cluuge  of  eheep  to  bard 
ttie  luna/jr  permit  them  to  be  herded,  on  the 
Und  or  powaiaory  oUJms  of  other  peraona, 
or  to  herd  the  Hjne  or  peimit  them  to  gnro 
within  2  mile*  of  the  dwelling  houae  of  the 
owner  or  owners  of  aald  poaaeeaory  claim. 
"See.  1211,  Tha  owner  or  the  agenta 
■och  owDar  of  aheep  Tlolating  the  proriuona 
of  the  laat  aeetion,  on  complaint  of  tha  pert? 
OT  partiea  injured,  before  any  Jnatioa  of  the 
peace  for  the  pr^nct  where  either  of  the 
Interested  partiea  may  reside,  is  liable  to 
the  party  injured  for  all  damagea  atutained; 
and,  if  the  treipaa*  be  repeated,  ia  liable  to 
the  party  injured  for  the  BMond  and  erery 
mbaequent  offenae  in  double  the  amount  of 
damagea  auat&ined." 

Defendanti  in  error,  under  tha  prorisioiis 
of  those  lections,  brought  this  aetion  in  the 
Juetlce's  court  of  Little  Camas  precinct,  El- 
more county,  state  of  Idaho,  for  the  reeoT- 
ery  of  9100  dunsgea,  alleged  to  have  accrued 
to  them  by  the  Tiolatlon  by  plaintiff  in  c 
of  the  atatutea,  and  oUained  judgment  for 
ttiat  sum.  The  judgment  was  auccestirely 
affirmed  by  the  district  court  for  the  county 
of  Elmore,  and  the  supreme  court  of  the 
atate.  SI  Pac  lES.  Tha  case  waa  then 
brought  here. 

It  was  alleged  In  the  complaint  of  def 
■nts  in  error,  who  were  plaintiffs  in  the  trial 
oonrt,  that  plaintiff  in  error  caused  ' '~ 
aheep,  about  tiiree  thousand  In  number,  to 
he  herded  upon  the  pabllo  lands  within  2 
miles  of  the  dwelling  liouee  of  def  andante  in 
error.  The  answer  aet  up  that  tha  complaint 
did  "not  state  a  cause  of  action  other  than 
the  violation  of  iS  1210  and  1211  of  the 
Raviaed  SUtutes  of  the  state  of  Idaho,"  and 
that  said  sections  were  In  violation  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  The  specifications  of  the 
M  grounds  of  the  unconatltutionality  of  those 
(Jaactions  wen,  in  the  court*  below,  and 
•  in  thU  court,  (1)  that  plaintiff  In  error 
an  equal  right  to  pasture  with  other  dtixens 
upon  the  public  domain,  and  that,  by  impoa- 
Ing  damages  on  him  for  exerdeing  that 
rixht,  be  ia  deprived  of  bis  i^opertj  with- 
out doe  procees  of  law;  (2)  that  a  discrimi- 
nation ia  arbitrarily  and  ODlawfall;  made 
by  the  statntea  between  dtizena  engaged 
in  aheep  cmclng  on  the  public  domain  and 
eltiMna  aofaced  la  iraslni  otlier  dassE*  of 

These  grounds  do  not  entirely  depend  upon 
tha  same  oonaiderations.  Tha  first  deniea  to 
tta  state  aay  power  to  limit  or  rognlata  tha 


right  of  pastor*  uaarted  to  exiat;  the  other 
concede*  such  power,  and  attadc*  It  only  aa 
it  discriminates  against  the  grazers  of  aheep. 
We  speeJc  only  of  the  right  to  pasture,  be- 
cause plaintiff  in  error  does  not  show  that  lie 
ia  the  owner  of  the  land  upon  which  bla 
sheep  graced,  and  what  right*  ownera  of  land 
may  have  to  attacic  the  statute  we  put  out  of 
conalderation.  New  Yoric  ex  reL  Hatch 
V.  BeardOQ,  2M  D.  S.  1S2,  Gi  U  ed.  41u, 
£T  Sup.  Ct  Rep.  IS8.  But  we  may 
remark  that  the  supreme  court  of  Ida- 
ho said  in  Swaet  v,  Ballentyne,  8  Idaho, 
431,  440,  eo  Fao.  BBS:  "These  sUtutes  [§3 
ISIO,  1211,  quoted  above]  were  not  Intended 
to  prevent  ownera  from  grazing  sheep  upon 
their  own  lands,  although  situated  within 
Z  miles  of  the  dwelling  of  another."  Is  It 
true,  therefore,  even  if  it  be  conceded  that 
there  ia  right  or  license  to  pasture  upon  the 
public  domain,  that  the  state  may  not  limit 
or  regulate  the  right  or  license  t  Defendants 
in  error  have  an  equal  right  wHh  plaintiff 
in  error,  and  the  state  lia*  an  interest  In  tb* 
aocommodation  of  those  rights.  It  may  even 
have  an  Interest  above  such  accommodation. 
Tha  laws  and  poUey  of  a  state  may  be 
framed  and  shaped  to  suit  Its  conditions  of 
climate  and  soil.  Illustrations  of  this  power 
are  afforded  by  recent  dedsions  of  this  court. 
In  Clark  v.  Nash,  igs  U.  B.  301,  40  L.  ed. 
lOSfi,  26  Sup.  Ct.  Rep.  070,  a  use  of  property 
was  dedared  to  be  public  which,  Independei^ 
of  the  conditions  existing  in  the  state,  might 
otherwiee  have  been  considered  as  private. 
So  also  in  Striokley  v.  Highland  Boy  Gold 
Min.  Co.  200  U.  S.  52T,  60  L.  ed.  eai,  26  Sup. 
Ct.  Rep.  301.  In  the  first  case  there  was  a  , 
recognition  of  the  power  of  the  state  to  deal  JJ 
with  and  accommodate  its  laws  to  th|i*eondi-  ■ 
tions  of  an  arid  country  and  the  necessity 
of  irrigation  to  Ita  development.  The  aec- 
ond  waa  the  recognition  of  the  power  of  tha 
state  to  worlc  out  from  the  conditions  exist- 
ing in  a  mining  region  the  largest  welfare  of 
its  Inhabitants.  And  again,  in  OfEetd  v. 
New  York,  N.  H.  ft  H.  R.  Co.  203  U.  S. 
872,  ei  L.  ed.  281.  27  Sup.  Ct.  Bep.  72. 
the  prindple  of  those  caaea  was  affirmed 
and  applied  to  conditions  entirely  diasioiilar, 
and  It  was  declared  that  It  waa  competent 
for  a  state  to  provide  for  the  compulsory 
transfer  of  sharea  of  stock  In  a  corporation, 
the  ownerahlp  of  which  stood  in  the  way 
of  the  incresae  of  means  of  transporta- 
tion, and  the  public  benefit  which  would  re- 
sult from  that.  Of  pertinent  significance 
is  the  case  of  Ohio  Oil  Co.  v.  Indiana,  17T 
U.  S.  190.  44  L.  ed.  729.  20  Sup.  Ct  Eep. 
DTB.  There  a  statute  of  the  state  of  Indi- 
ana waa  attacked,  which  regulated  the  sink- 
ing, maintenance,  nee,  and  operation  of  nat- 
ural gas  and  oil  wells.  The  object  of  ths 
statute  wa*  to  prevent  the  waste  of  gaa, 
Ths    defendant*    in    tha    aeti 
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agtunat  tlie  rtatnte  tfaa  ownersliip  of  tlie  v>0 
uid  tbe  fftmiliar  principle  tlut  aucli  owner- 
■hip  carried  with  It  Uia  right  to  the  minsrals 
benealh  and  the  conaeqaent  prirllege  of  min- 
ing to  extract  them.  The  principle  was  eon' 
ceded,  but  it  waa  declared  inapplicable,  aa  ig- 
noring the  pecnHar  cbBracter  of  the  eub- 
atances—oil  and  gaa — with  which  the  stat- 
ute waa  concerned.  It  waa  pointed  out  that 
those  flubatancea,  though  altuated  beneath 
the  Burface,  had  no  fixed  aitua,  but  had  the 
power  of  aelf-tranamiaaion.  No  one  owner, 
It  waa  therefore  aaid,  could  exercise  his  right 
to  extract  from  the  common  reservoir,  in 
which  the  supply  waa  held  wiUiout,  to  an 
extent,  diminishing  the  aource  of  aupplj  to 
which  all  the  other  ownen  of  the  siirfaoe 
had  to  exerciBe  their  rights.  The  waste  of 
one  owner,  it  waa  furtbM  said,  caused  by  a 
leclcleas  enjoyment  of  his  right,  operated  up- 
on the  other  surface  owners.  The  statute 
waa  ouatained  aa  a  cooBtltutional  exercise 
of  the  power  of  the  state,  on  account  of  the 
peculiar  nature  of  the  right  and  the  objects 
!•  upon  which  it  waa  exerted,  for  the  purpose 
S«f  protecting  all  of  the  collectlre  ownera. 
*  'These  caaea  make  it  nnnecesaary  to  eon- 
alder  the  argument  of  counsel  baaed  upon 
what  they  deem  to  be  the  llmita  of  the  police 
power  of  a  atat^  and  their  contention  that 
the  statute  of  Idaho  tranacenda  thoae  limits. 
It  la  enough  to  aay  that  they  hare  fallen  into 
the  error  expoaed  in  Chicago,  B.  ft  Q.  R.  Co. 
V.  Ulinoia,  200  U.  S.  HI,  G92,  SO  L.  ed.  S96, 
609,  2S  Sup.  Ct.  Rep.  341.  In  that  ca«  we 
rejected  the  view  that  tiie  police  power  can- 
not be  exerciaed  for  the  general  well-being  of 
the  eominunlty.  That  power,  we  said,  em- 
hraoea  r^ulationa  designed  to  promote  the 
public  oonrenience  or  tbe  general  prosperity, 
aa  well  aa  regulations  designed  to  promote 
the  public  health,  the  public  morale,  or  the 
public  aafety.  We  do  not  enter,  therefore. 
Into  the  diacasrion  whether  the  aheep  indua- 
try  la  legitimate,  and  not  olfenrive.  Nor 
need  we  make  extended  comment  on  the  £- 
mile  limit.  The  asleotlon  of  aome  limit  la  a 
l^slatiTe  power,  and  It  la  only  agalnat  the 
abuae  of  the  power,  If  at  all,  that  the  eourte 
may  Interpose.  But  the  abuse  must  be 
ehown.  It  le  not  aihown  by  quoting  the  pro- 
Hslon  which  expreaaes  tbe  limit.  The  mere 
distance  expressed  ahows  nothing.  It  does 
not  diaplay  the  neceaaltlea  of  a  settler  upon 
the  public  landa.  It  does  not  display  what 
protection  ia  needed,  not  from  one  ^eep  or 
ft  few  sheep,  but  from  large  flocks  of  sheep, 
or  the  relation  of  the  sheep  Industry  to  other 
IndusMea.  These  may  be  the  consideratlona 
tLat  Induced  tfaa  statutes,  and  we  cannot 
:  pronounce  them  tnaufBcient  on  surmise  or 
t  on  the  barren  letter  of  the  statute.  We  may 
'  nfer  to  SIfers  t.  Johnson,  7  Idaho,  708,  64 
JJLA.ld6,9J  Am.  Bt.  Bap.  ZTl,  «S  Fae.  7W, 
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and  Sweet  r.  BaHantyne,  8  Idalio,  481,  69 
Pae.  000,  for  a  statement  of  the  pnetleal 
problem  wUch  oonfronted  the  legislature 
and  upon  what  coneiderations  It  was  aoWed, 
We  think,  therefore,  that  the  statutes  of 
Idaho  are  not  open  to  the  objection  that  they 
take  the  property  of  plaintiff  In  error  with- 
out doe  process  of  law,  and  pass  to  tbe  con- 
^deration  of  the  charge  that  they  make  an 
uneonstatntlonal  discrimination  against  the 
sheep  industry. 

Counsel  extend  to  this  contention  the  eon- « 
ceptlon  of  the  police  power  which  we  haveS 
juat  declared  to  be  erroneous,  and,*.9numerat-* 
ing  the  classes  discriminated  in  favor  of  aa 
cattle,  horaea,  hoga,  and  even  poultry,  puts 
to  question  whether.  In  herding  or  grazing 
sheep,  "there  la  mora  danger  to  the  publie 
liealth,  comfort,  security,  order,  or  moral- 
ity,' than  the  classes  of  animals  and  fowli 
above  enumerated,''  "What,"  counsel  aaks, 
"are  the  dangers  to  the  public  growing  out 
of  this  industry  that  do  not  apply  with 
equal  force  to  the  otheraT  Doee  the  herding 
or  grazing  of  sheep  neeeesarily,  and  becanaa 
of  Its  unwarmntahle  charactor,  work  an 
injury  to  the  public  T  And,  If  dangerous  In 
any  degree  whatever,  are  the  other  elaaaea 
which  are  omitted  and  In  effect  excepted  en- 
tirely free  from  such  danger,  or  do  such  ex* 
ceptlons  tend  to  reduce  the  geaersi  dangeif 
Contemplating  the  law  in  the  aspect  ex- 
pressed In  these  questions,  counsel  are  un- 
able to  aee  in  It  anything  but  unressonable 
and  arbitrary  discrimination.  This  view  of 
the  power  of  the  state,  however,  la  too  nar- 
row. That  power  Is  not  confined,  as  we 
have  said,  to  the  auppresadon  of  what  is  of- 
fensive, disorderly,  or  unsanitary.  It  ex- 
tmda  to  so  dealing  with  the  eondltlons 
which  exist  In  the  atats  as  to  bring  out  of 
them  the  greatest  welfare  of  Its  people. 
This  la  the  principle  of  the  cases  which  ws 
have  cited. 

But  the  statutes  have  Justification  on  the 
grounda  which  plaintiff  In  error  urgea  aa  da- 
termlnative,  and  on  those  grounds  they 
were  sustained  by  the  supreme  court  of  the 
state.  They  were  deliberate  enactments, 
made  necessary  by  and  addressed  to  the 
conditions  which  existed.  They  first  <187tl) 
had  applicatJoB  only  to  three  counties,  while 
Idaho  was  a  territory.  They  were  subse- 
quently extended  to  two  other  countio,  and 
were  made  general  In  18S7.  They  were  con- 
tinued In  fores  by  tbe  state  Oonstitntion. 
Sweet  V.  Ballentyne,  aupra.  The  court  said 
In  the  latter  case: 

"It  ia  a  matter  of  public  history  In  this 
state  that  confllots  between  abeep  owners 
and  cattle  men  and  settlers  were  of  frequoit 
oocurrenee^  reenlting  in  violent  breaehes  of 
the  peace.  It  Is  also  a  matter  of  pubUo  hl»- 
tofj  of  tbs  state  that  ihMp  nn  sot  <aiij 
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n  able  to  luM  thdr  own  on  th«  pobllo  nagei 
*  with  oth«*Un  ftock,  but  win  in  the  end 
diim  othar  Btook  off  tha  range,  and  that 
tha  herding  of  sheep  upon  certain  territory 
ia  an  appropriation  of  it  abnoet  aa  fully  aa 
if  it  wu  actually  incloaed  by  feocea,  and 
thia  ta  wpeclally  true  with  reference  to  cat- 
tle. The  legislature  did  not  deem  it  necea- 
Bary  to  prohibit  the  numing  at  laige  of 
aheep  altogether,  recogniziiig  the  fact  that 
there  are  in  the  atate  Urge  areas  of  land  un- 
inhabited, where  aheep  can  range  without  in- 
terfering with  the  health  or  aubBiBtence  of 
aettlen  or  interrupting  the  public  peace. 
The  fact  was  also  recognized  by  the  legisla- 
tare  that,  iu  order  to  make  the  settlement 
of  OUT  nnall  isolated  Talleya  poisible,  it  waa 
necessary  to  provide  aome  protection  to  the 
aettler  against  the  innumerable  banda  of 
riieep  grazing  in  this  state." 

And  the  eourt  pointed  out  that  it  waa  uot 
the  purpose  or  effect  of  the  statutes  to  make 
discriminations  between  sheep  owners  and 
owners  of  other  kinds  of  stock,  hut  to  secui 
equality  of  eujoytnent  and  use  of  the  publi 
domain  to  settlers  and  cattle  owners  with 
aheep  owners.  To  defeat  the  beneficent  ob- 
jects of  the  statutes^  it  waa  said,  by  holding 
their  provisions  unconstituUonal,  wonld 
make  of  the  lands  of  the  state  "one 
aheep  pasture."  And  further:  "The  owuera 
of  sheep  do  uot  permit  them  to  roam  at  will, 
but  they  are  under  the  immediate  control 
of  herders,  who  have  shqtherd  doga  with 
them,  and  wherever  they  graze  they  lake 
full  poseession  of  the  range  as  effectually  as 
if  the  lands  were  fenced,  ,  .  .  It  is  a 
matter  of  common  obeervatlon  and  expe- 
rience that  riieep  eat  the  heiliaga  closer  to 
the  ground  than  cattle  or  horses  do,  and, 
their  hoofs  bNng  sharp,  they  devastate  and 
kill  the  growing  vegetation  wherever  they 
graze  for  any  eonuderable  time.  In  the 
language  of  one  of  the  witnesses  in  this  i 
■Juot  as  soon  as  a  band  of  sheep  paaiea 
everything  disappears,  the  same  aa  if  Are 
passing  over  ft.'  It  is  a  part  of  the  public 
history  of  this  sUte  that  the  tnduatry  of 
raising  cattle  has  been  largely  destroyed  by 
the  encroechmenta  of  innumerable  bands  of 
aheep.  Cattle  will  not  graze,  and  will  not 
e  thrive,  upon  lands  where  aheep  are  graced  to 
3  any  great  extent." 

"  '  These  remarks  require  no  addition.  They 
exhibit  the  conditions  which  existed  in  the 
state,  the  cause  and  purpose  of  the  statutes 
which  are  assailed,  and  vindicate  them  from 
the  accusation  of  being  an  arbitrary  and  un- 
reasonable discrimination  against  the  sheep 
indoitry. 

Judgment  affirmed. 

Mr.  Justice  Brewer  and  Ur.  Jiuties  Peck- 
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CHABLES  BOWN  and  LeaaAer  I-  Onubr, 
PIfft,  In  Bir., 

ENOS  a  WALLOm. 

case  is  governed  by  the  decUon  la 
r.  Walker,  ante,  p.  S89i 


State  of  Idaho  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  Elmore  County,  in  that  state, 
which  hod  in  turn  affirmed  a  Judgment  of  the 
Probate  Court  in  and  for  that  county  for  the 
reeoveiy  of  damages  Bustatned  by  the  viola- 
tion of  a  statute  prohibiting  the  gt«zlng  of 
sheep  on  the  public  domain  with^  2  mllea 
of  a  dwelling  house.    Affirmed. 

case  below,  t  Idaho,  740,  TV  Pas. 
31B. 

The  facta  are  stated  In  the  opinion. 

Messrs.  8.  M.  StocktUger,  W.  S.  Borah, 
Frank  T.  Wyman,  and  John  0.  Bice  for 
plaintiffs  in  error. 

No  counsel  for  defendant  in  error. 

Ifr.  Justice  McKemia  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  probat* 
court  in  and  for  Elmore  county,  atate  (rf 
Idaho,  for  the  sum  of  |200  domagea  so^ 
toined  by  defendant  in  error  by  the  viola- 
tion by  plainUffs  in  error  of  Si  1210,  1211. 
of  the  Bevised  Statute*  of  Idaho.  The 
amended  complaint  alleged  that  the  oBtam 
was  committed  by  plaintiffs  in  error  bjr^ 
wrongfully  and  negligently  permitting  aadj} 
allowing  their  eheep  to  gran'within  i  milei* 
of  the  dwelling  houae  of  defendant  in  error 
and  upon  the  government  lauds  around  Ida 
The  defense,  set  op  by  demurrari 
In  RacoQ  V.  Wolker,  204  D.  8.  311. 
51  L.  ed.  490.  2T  Riip.  Ct.  Rep.  280.  that  those 
sections  were  void  under  the  due  proceie  and 
equality  clause*  of  the  Uth  Amendmaat  of 
the  Constitution  of  the  United  States.  The 
trial  oonrt  rendered  judgment  for  the  defend^ 
ant  in  errtn*,  which  was  affirmed  by  the  dis- 
trict  court  for  Elmore  county  and  by  the 
sapreme  court  of  the  state.  B  Idaho,  740^ 
76  Pee.  313. 

The  case  waa  argued  with  Bacon  v.  Walk* 
er,  and,  on  the  anthority  of  that  ease,  th* 
judgment  is  affirmed. 

Mr.  Jnatlce  Brewer  aad  Hi.  Jtutloa  P*d> 
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(»«  U.  B.  »2) 

W.  A.  WALKER,  Ezeentor  of  tlu  I^Uta  of 
W.  E.  Aiulof,  DeasMtd,  Appt., 

J.  W.  UOLOHD,  TniBtM,  ud  Fruds  L 
Oowen,  RecdTer  of  tha  ChocUw  Owl  ft 
Rftilmy  Oompkn;. 

Jndidai  ule— to  eaforeo  f oifoltiufr-'raUdlty 
-^who  may  qnestioa. 

1.  A  railway  company  and  It*  Meeiver 
did  not,  by  btulding  ootelda  Iti  right  of 
way  tliTongh  the  IndUui  territory,  lose  tlie 
rigbt  to  asBeit  that  a  aherifl**  sale  to  en- 
force a  torfaiture  to  the  Choctaw  Nation,  mo 
tneorred,  vae  InraJid  beeauae  made  on  cred- 
it, in  oleer  Tiolatlon  of  the  Choctaw  law  of 
Ootober  80,  1S88,  under  whieh  the  aheriS  u- 
■omed  to  mU. 


WALKER  r.  HoLOUD. 


2.  A  etatement  that  the  orfatdpal  ehlef 
of  the  Choctaw  Nation  ratified  an  llle^l 
•herlfTe  tale,  ei^InK  no  facta  upon  which 
the  alleged  Tatlfloation  wm  baaed,  ii  a  con- 
dnalon  of  law,  aiid  U  neh  la  Inadmiuible 
tn  eridenoei* 

JndicUI  aale— to  «iifatee  fotfaltare-^alldlty 
— ntlflcatioa. 

S.  BatiOoation  by  tha  general  eonncl] 
of  the  Choctaw  Nation  of  a  aheriS'a  aale  to 
onforeo  a  forfeiture  inemred  b^  a  rdlway 
company  by  reaaon  of  Ita  erection  of  bntld- 
fnse  outride  fta  right  of  way  throng  the 
InSaa  territory,  mich  aale,  because  made 
on  credit,  was  a  clear  Tiolatlon  of  tha  law 
nnder  which  Uie  ahoiS  assumed  to  sell,  waa 
Bot  necomplished  by  sobeoquent  l^ialatlon 
1^^  appropriates  money  to  defend  the 
Nation  in  all  suit*  '4a  any  manner  relative 
to  the  full  and  oompleto  execution  of  the 
lawa  of  the  Choctaw  Nation  by  the  sheriffs 
•f  each  and  every  connty  in  the  eonflseatlon 
of  the  property  of  nonrftiiens  irtio  an  now 
eeenpying  lands  or  bnUdlng*,  or  who  may 
hereafter  occupy,  not  in  conformity  to  the 
laws  of  tha  Choetaw  Nation." 


Argued  and  anbmltted  January  8, 1907.   Da- 
(ddad  February  4,  I90T. 

APPEAL  from  the  United  SUtea  dronlt 
Court  of  Appeal*  for  the  Eighth  Circuit 
to  reriew  a  decree  which  affirmed  a  decree 
of  the  United  States  Oonrt  for  the  Central 
IMatriet  of  Indian  Territory,  dismisting,  im 
the  merits,  a  bill  to  quiet  Utle  to  property 
Jndieially  sold  to  enforce  a  forfeiture  to  the 
Ofaoctaw  Nation  inenmd  by  tha  erection  by 
m  ntilroad  company  of  buildings  outdde  Ita 
right  of  way  throiigb  the  Indian  territory. 
Affirmed. 

Bee  same  ease  below,  70  0.  Q  A.  S34.  188 
Fed.  SM. 

Btatement  by  Ur.  Jnatiee  PecUiam: 
ne  appellant,  who  was  plaintiff  below, 
■fpMls  (ram  the  judgment  of  th«  dimit 
•  In  pelBt,  ■••     T^  Wt, 


court  of  appeals  (70  &  OL  A.  534,  138  Fed. 
8M)  afHmdag  a  decree  of  the  United  State* 
court  for  tha  oentnl  district  at  Indian  terri* 
tory,  dtsmiaaing  tha  appeUauit's  bill  on  tho 
merita.    fi  Ind.  Terr.  SM,  82  B.  W.  908. 

The  appellant  dtscribea  this  action  "aa  in 
the  nature  of  ejectment  on  the  equity  dock- 
et,  Inetittnad  for  tha  pnrpoae  of  seeiuing  poe- 
aeeaion  of  certain  buildings  and  the  right  to 
the  occupancy  of  the  laud  on  which  theya 
were  erected,  and  to  quiet  plaintiff  In  hla^ 
title  and  posaeasion  of  the  same,  and  to're** 
move  the  clond  from  the  title."  The  appel- 
lant ia  the  execntor  of  the  will  of  W.  H, 
Analey,  who  was  the  purchaser  of  the  build- 
ings, hereinafter  refaired  to,  at  the  •herifl's 
sale. 

l^M  facta  neoeasary  to  state  In  considering 
the  question  decided  are  as  followa:  The  de- 
fendant McLond  is  a  trustee  under  a  deed 
of  trust,  which  need  not  now  bs  more  par. 
ticularly  atatad,  and  defendant  Gowen  la  the 
receiver  of  the  Choctaw  Coal  t  Railway 
Company,  which  was  a  corpwation  created 
mider  the  lawa  of  the  state  of  Minnesota. 
By  tha  2d  section  of  the  act  of  Congreaa  of 
February  18,  1886  (tS  Stat,  at  L.  3S,  chap. 
13),  It  was  granted  the  right  to  take  and 
nse  for  all  pnrpoaes  of  a  railway,  but  for 
no  other  pnrpoaes,  a  right  of  way  100  feet 
in  width  through  the  Indian  territory  for  ito 
main  line  and  branch.  The  10th  section  of 
tha  act  provided  that  the  company  should 
accept  this  rl^t  of  way  upon  the  espreaa 
condition  that  it  would  neither  aid,  advise, 
nor  assist  in  any  effort  looking  towaida  tho 
changing  or  extlnguMiing  of  the  preaent 
tenure  of  the  Indians  In  their  land,  and 
would  not  attempt  to  secure  from  the  In. 
dlan  naUona  any  further  grant  of  land  or 
Its  occupancy  than  waa  provided  in  the 
set;  and  that  any  vloIatlnL  of  the  condition 
mentioned  should  operate  sa  a  forfeitnre 
of  all  the  rights  end  privileges  of  the  com- 
pany under  the  act. 

The  ChooUw  Nation,  on  October  30,  ISSS, 
passed  an  act,  the  Ist  section  of  which  reads 

"All  nondtliens  not  In  the  employ  of  a  dti- 
aenof  the  Choetaw  Nation,  and  not  author- 
ized to  live  in  the  Choctaw  Nation  under  tiie 
provMons  of  existing  treaty  stipulations, 
who  havs  made  or  bought  impiovements  ia 
said  Nation,  an  hereby  imtifled  that  they 
ere  allowed  to  aell  their  so-called  Improve- 
ments to  citizens,  and  if  such  ooncitiienB 
fail  to  comply  with  this  section,  then  it 
ahall  be  the  duty  of  the  sheriSa  of  the  coun- 
ties in  which  audi  improvementa  may  be  h>- 
eated  to  advertise  the  aame  for  aale  in  thirty 
daja,  and  aell  the  same  at  tha  appointed 
time  to  the  highest  Choctaw  cltlfcn  bidder^ 
for  cash;  one  half  of  which  ehall  be  paid  in-g 
to  thdr  respectiTs'treasurieat  and  the  other* 
Cent.  Die  avMenee.  |  BW. 
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half  into  the  national  treasury.  Prorlded, 
bowever,  that,  if  any  snch  nondtiien  fail  or 
refate  to  deliver  the  poHesalon  of  •nch  an 
ImproTement,  be  shall  be  reported  by  the 
■heriff  of  that  county  to  the  prindpal  chief, 
and  by  said  ehief  to  the  United  BUtes  In- 
dian agent,  to  take  proper  steps  for  the  r»- 
moTal  and  prosecntion  of  snch  offender  under 
S  2118  of  the  Reviaed  Statntea  of  the  United 
States.  Provided,  further,  that  a  notice  of 
eale  shall  be  posted  by  the  eheriff  In  three 
public  places  tn  hts  county,  which  shall  be 
legal  notice  to  alt  persona  against  whom 
this  taw  may  operate." 

While  the  above  acts  were  In  force  and 
during  the  years  from  1SS9  to  1B93,  both  !n- 
elnafve,  it  is  charged  that  the  company, 
through  Its  officer*  and  agents,  bnilt  certain 
buildings  at  tbe  town  of  South  McAIeater, 
Indian  territory,  outalde  and  beyond  Its 
right  of  way,  Ul^ally  and  In  violation  of 
•nob  acts,  and  were  using  the  same  in  be- 
half and  in  tlie  Interest  of  the  company. 

In  189B  WllUam  Analey,  who  was  a  citi- 
zen of  the  CSioctaw  Naticw,  and  a  deputy 
aherift  of  tbe  oonnty  where  the  buildings 
were  erected,  wrote  to  the  governor  of  the 
Ohoctaw  Nation  and  subsequently  made  a 
report  In  regard  to  the  bnlhilngs  aa  being 
erected  by  the  company  ontalde  of  Its  right 
of  way,  and  that  they  were  oontrolled  by 
the  company,  and  he  was  then  directed  by 
the  prindpal  dilef  of  the  Choctaw  Nation 
to  proceed  according  to  law  to  sell  and  dis- 
pose of  the  buildings  which  bad  been  built 
by  the  company  outside  Its  right  of  way. 
Tlie  sheriff  proceeded  to  advntise  the  build- 
ings for  sale  according  to  law,  and  In  June, 
IBSE,  sold  some  of  them  to  the  appellant's  in- 
tastata  for  9S70;  and  the  aberiff  ac- 
cepted hl»  Qota  aa  payment,  conditioned 
that  tbe  sama  ahouM  be  paid  as  soon 
as  ths  purehas«r  was  put  Into  or  oth- 
arwlae  obtained  posMsrion.  This  note  baa 
never  been  pdd.  Tbe  property  pnrehaaed 
was,  as  alleged,  of  the  valns  of  about 
96O,OOO,audthBpurdia0erwaa  tbaaonofthe 
deputy  sheriff  who  made  the  sale.  The  rea- 
son tbe  money  was  not  paid  at  the  time  of 
the  bid,  a«  stated  by  the  Udder  Ansley,  was 
e  that  the  property  was  held  by  the  company, 
g  and  he  was  informed  that  it  would  take  Utl- 
*  gation'to  obtain  poasesslon.  Imme^ately 
after  tbe  sale  the  sheriff  who  made  it  report- 
ed hia  action  to  tbe  chief  of  tbe  Choctaw 
Nation. 

The  appellant,  upon  the  trial,  offered  In 
evidence  the  deposition  of  tbe  d^nty  sheriff 
who  niade  the  sale,  In  relation  to  this  mat- 
ter, in  which  he  swore  that  'Hhe  cUef  rati- 
fied my  action  aa  to  the  sale  and  paymenta 
of  said  property,  and  instructed  me  to  prt>- 
Med  at  once  and  employ  attorneys  to  saaist 
ms  u  getting  poasesaion  of  tbe  property  for 


tbe  purchaser*,  and  I  at  one*  employed  at* 
tomeys  to  asnet  the  plaintiff,  W.  H.  Ansley, 
in  obtaining  possession  of  the  property  sold 
by  me  as  riieriS.  Mossly  ft  Smith,  of  Deni- 
son,  Texas,  a  firm  of  lawyers,  and  Cola  A 
Red  wine,  attorneys  at  South  UcAIester, 
were  employed  by  the  chief  of  the  Choctaw 
Nation  to  asrist  the  plaintiff  in  obtaining 
pasaesdon  of  said  property.  In  189S  the 
Choctaw  council  passed  a  special  act,  appn>> 
priating  tl.COO  to  employ  attorneys  to  rep- 
resent ttie  Choctaw  Nation  and  to  assist  the 
plaintiff  in  obtaining  poBBesslon  of  the  prop- 
erty aforesaid.  In  the  December  following 
contracts  employing  the  aforesaid  lawyers 
were  signed  by  Jeff  GardnH,  chief  of  tha 
Choctaw  Nation,  and  all  my  acts  as  deputy 
sheriff  aforesaid  U  to  the  sale  and  payments 
of  the  purchase  price  of  the  aforesaid  prop- 
arty  were  accepted  and  ratified  by  tha  Ohoe* 
taw  Nation." 

All  that  portion  of  tlie  depodtton  abors 
quoted  waa  objected  to  on  the  part  of  tba 
defendants,  and  the  obJecUon  wa«  sustained 
and  that  portion  was  stricken  out  under  tba 
exception  of  appellant. 

The  appellant  also  put  in  svidence  tba 
act  of  the  general  cound]  of  the  Choctaw 
Nation,  entitled  "An  Act  Authoriring  tha 
Prindpal  Chief  to  Employ  Counsel,'  »p- 
proved  October  SO,  IS9B,  tba  1st  saotion  of 
which  reads  as  followat 

"Section  1.  Be  it  enacted  by  the  general 
council  of  tbe  Choctaw  Nation,  aasembledi 
That  the  euro  of  two  thousand  dollars  (92,* 
000.00)  ia  hereby  appropriated  out  of  any 
money  in  tiia  national  treasury  not  otber-S 
wise  appropriated,  and*said  sum  to  be  placed* 
to  the  credit  of  the  prtndpal  ehief,  and  to  b* 
by  him  used  for  and  In  bebalf  of  the  Choe- 
taw  Nation,  In  tbe  employing  of  able  and 
competent  counsel  to  defend  tbe  interest  of 
this  nation  In  all  snita  now  pending  or  that 
may  hereafter  come  before  tbe  United  States 
conrta  in  any  manner  relattre  to  the  full 
and  complete  axeentlon  ot  tba  laws  of  tba 
Choctaw  Nation  by  tbe  aherlSs  of  eadi  and 
every  connty  in  the  oonflaeatloR  of  property 
of  nondtizens  who  are  now  occupying  lands 
or  buildings,  or  wbo  may  bereafter  occupy, 
not  in  conformity  to  tha  lawn  of  tbe  Cho^ 
taw  NaUon." 

Messrs.  W.  If.  Bedwlne,  Chester  Howe, 
George  R.  WaDcar,  PreaUe  B.  Oola,  and  J.  O. 
Poole  for  appdiant. 

Measn.  JAn  W.  McLood  and  Charles  B. 
Stuart  for  appellee*.  ^ 


•Mr.  Justice  PecUuun,  after  making  the- 
for^piing  statement,  delivered  tbe  opinloa 
of  the  court; 

Ths  drcnit  oonrt  of  appeals  dedded  feat 
one  iiueelliiii  In  tiil*  eas^  aad  that  <ns  lalat* 
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•d  to  tb«  Tftttditf  of  til*  m1«  of  tlie  prapartr 
by  the  ihmiS  on  credit  insteftd  of  for  eUh. 
In  our  opinion  \!ba,t  question  w«a  right);  de- 
cided b7  the  court  when  it  held  nch  sale 
fthcolntely  Told,  and  It  ie  unoeeeMur  for 
W  to  refer  to  or  decide  U17  other. 

The  aon  of  the  depntj  eheriff  who  oonduct- 
•d  the  ekle  bid  off  propert;  worth  (60,000 
tor  S270,  end  gave  hJa  note  for  t<iat  emonnt, 
payable  when  poeeeeiion  w>e  given  him,  or 
be,  by  aome  meuii,  had  otberwlae  obtaiiied 
It.  He  has  not  yet  obtained  It,  and  the 
Bote  hae  never  bees  paid. 

The  oonrt  of  appeal*  held  the  aale  TOtd, 
aa  in  TioUlIon  of  the  statute  nndar  which 
the  aheriff  aaanmed  to  aell.  The  proceedings 
of  the  riteriff  were  under  the  aot  of  the 
Choctaw  l^alatnre,  approved  October  30, 
188B,  referred  to  in  the  foregoing  ttatement. 
By  that  act  it  web  provided  that  the  dterUre 
of  the  oonnties  In  which  the  improTcmenta 
were  located  ihonld  advertise  the  improve- 
menta  for  aale  for  thirty  days,  and  should 
"sell  the  same  at  the  appointed  time  to  the 
Ugbeat  Choctaw  dtlxen  bidder  for  cash." 

The  sale  waa  a  clear  violation  of  the  pro- 
^■ions  of  tbe  statntci  under  which  aUne 
there  waa  authority  to  aell  at  aU. 

The  appelant  answera  this  objection  by 
stating  that  the  partiea  conaented  to  the 
sale  for  credit  instead  of  cash.  We  find  no 
evidence  of  such  consent,  so  far  aa  the  coal 
eompany  was  concerned,  or  it*  recelvais. 
The  boildinge  were,  aa  alleged  by  appellant, 
erected  by  the  company  or  its  receivers,  al- 
thoii^  outside  tiie  right  of  way,  and,  there- 
lore,  as  Is  claimed  by  appellant,  they  be- 
same  forfeited  to  the  Cboctaw  Nation.  It 
2  Is  unnecessary  to  decide  this  question  al 
■  present.  But  if  the*ptop«ty  were  to  be  tak- 
en away  from  the  company  or  Its  receivers, 
on  the  ground  of  the  ^eged  forfeiture, 
they  certainly  had  the  right  to  demand  that 
U  (boold  be  taken  from  them  pursuant  to 
law,  and  not  in  open  violation  thereof. 
When  a  party  v4iose  only  title  to  property 
depends  upon  its  sale  to  him  under  a  statute 
demands  possession  of  such  property  from 
one  who  is  In  posseamon  under  a  bona  flde 
slaim  of  right,  the  party  making  auA  de- 
nand  must  show  some  right  to  It,  and  this 
obligation  he  doea  not  meet  by  showing  that 
he  purchased  It  under  a  sale  which  was  in 
plain  violation  of  the  very  statute  under 
which  the  sale  took  place.  Hockett  v.  Ala- 
ton,  W  a  0.  A.  ISO,  110  Fed.  SIO.  The  eoal 
Mmpany  or  the  recovers,  therefore,  had 
great  interest  in  this  property,  aa  owners, 
nntJI,  at  least,  tbdr  title  waa  devested  upon 
ft  valid  sale.  They  never  consented  to  any 
■ftle  on  credit. 

The  appellant  asserts  that  the  railroad  or 
the  veeeivera  had  forfeited  the  property  by 
building  ontsids  tb*  right  of  way,  and  heaea 


thsy  had  as  right  to  be  hoard  as  to  the  uaa- 
nsT  of  Hie,  wtsther  In  violation  of  tha  stat- 
ute or  not.  But,  assuming  the  validity  and 
applicability  of  the  Indian  sUtnte,  the  tltla 
to  the  property  did  not  become  forfeited  by 
the  mere  act  of  building.  There  must  be  at 
least  some  valid  action  looking  towards  tha 
enfoTcemcBt  of  the  forfsitnre.  To  assert 
that  those  who  are  in  possessbn  are  intrud- 
ers upon  the  land  and  have  fcH^dted  their 
propnty,  and  ttienfore  are  not  entitled  to 
be  heard  upon  the  question  whether  those 
who  claim  the  property  have  complied  with 
the  law,  is  to  say  that  one  in  possession  and 
clalmiag  to  be  the  owner  may  be  deprived  of 
his  property  without  due  process  of  law. 
On  the  contrary,  be  Is  entitled  to  insist  upon 
obsdlence  to  law  by  those  who  assume  to 
take  Ms  propwty  by  reaaon  of  an  alleged 
forfeiture.  To  Insist  upon  a  forfeiture  tSie 
person  who  elaims  it  must  show  some  l^al 
right  to  in^st  upon  it.  In  case  of  a  sover- 
eign state  or  nation,  its  conclusian  to  insist 
upon  a  forfeiture  lor  breach  of  a  condition 
eubsequent  may  be  by  legislation  (Atlantis 
&  P.  B.  Co.  V.  Mingns,  1S6  U.  B.  413,  431,e 
41  L.  ed.  770,  777,  17  Sup.  Ct.  Eep.  348)^ 
and  tiat  legislation  must  ba*followed  in  as-* 
serting  and  enforcing  the  forfeiture  by  those 
acting  for  the  sUte.  So  the  owners  of  this 
pn^erty,  even  If  it  be  liable  to  forfeiture, 
may  nevertheless  insist  upon  obedience  to 
the  statute  by  those  assuming  to  act  under 
it.  Tb^  consent  to  its  violation  is  most  ss- 
sential.  They  did  not  become  outlaws  by 
building  outside  of  the  right  of  way. 

It  Is  also  nrged  on  the  part  of  the  appel- 
lant that  the  act  of  Uie  shsrlff  waa  ratlAsd 
both  by  the  principal  chief  and  also  by  ths 
council  of  the  Nation.  The  only  proof  of  t^ 
ratification  by  the  principal  chief  {even  if 
he  had  power  to  ratify,  which  cannot  be  as- 
sumed) la  given  in  the  depoeitian  of  the  ap- 
pellant'a  intestate,  rsferred  to  In  the  f<H«- 
going  statement  of  facts.  Therein  the  sher- 
iff said  that  the  chief  ratified  Us  acUon  as 
to  the  sals  and  payments  on  ths  property, 
and  instructed  him  to  proceed  at  once  to  em- 
ploy attorney*  to  asaist  Urn  in  getting  pos- 
session of  the  property  for  the  purchsser. 
The  statement  that  tha  diief  ratified  his 
action  was  a  mer«  conclusion  of  law.  It 
gave  no  facta  upon  which  such  alleged  rati- 
fication was  based,  and  was  clearly  inadmis- 
sible as  proof  of  ratification.  The  same  int- 
ness  had  already  testified  that  before  the 
sale  he  was  directed  by  the  chief  of  the  Uhoo- 
taw  Nation  "to  proceed  according  to  law  to 
dispose  of  the  buildings  which  had  been  built 
by  the  Choctaw  Coal  ft  Railway  Company 
off  of  its  right  of  way."  It  would  hsidly  be 
supposed  that  be  would  at  once  ratify  a  vio- 
laUon  of  lav  In  the  condnct  of  the  sals. 
But  ths  proof  of  ratifleatioa  by  the  prinolpal 


lyCOOglC 


27  SUPKEME  COUBT  REPOBTER. 


Oat.  Tmt, 


chief  la  totally  insufficieot,  and  la,  u  already 
•aid,  a  mere  conclusion  ot  law  by  tlie  wlt- 
neu.  And,  aa  a  aeparate  and  distinct  rea- 
■on,  we  find  no  proof  of  any  power  of  the 
chief  to  r&tifj  a  violation  of  this  act. 

Nor  i>  tha  alleged  ratification  by  tfae  gen- 
eral council  of  the  Choctaw  Nation  of  any 
greater  effect.    This  ratification  conaiats  in 
the  paasage  by  tha  general  council  of  the  act 
approved  Oetobw  30,  1895,  and  already  re- 
ferred to.   It  appiopriat«8  the  anm  of  (2,000, 
to  be  UMd  by  tha  principal  cUef  In  tiie  em- 
ploj'ineat  of  counsel  for  the  purpoee  of  da- 
H  fending  tbe  interest  of  the  Nation  In  all 
jj  aalta  pending  or  that  may  thereafter  come 
•  before  the  United   States  conrta,  "in  any 
manner  relative  to  the  full  and  complete 
execntlon  of  the  laws  of  the  Choctaw  Nation 
by  tlie  sheii&a  of  ea<Ai  and  every  county  In 
the  confiscation  of  property  of  noncitizena 
who  are  now  occupying  landa  or  buildinga,  or 
who  may  hereafter  occupy,  not  in  conform- 
ity with  the  lawa  of  tha  ChocUw  Natlim." 
Certainly  fliers  is  h^ium  Ij^  thftt  act 


which  in  any  way  mtlSes,  or  purport*  to  nt* 
ify,  an  illegal  «ale  by  a  sheriff  aaauming  to 
act  under  the  law  pioriding  (or  sales  by 
sheriffs,  of  buildinga  erected  on  land  outside 
the  ri^t  of  way  of  the  railroad  company. 
It  appTopriates  money  to  defend  the  Nation 
in  suite  relative  to  the  full  and  complete 
execution  of  the  laws,  and  nothing  eloei  not 
a  suspicion  of  any  ratification  of  am  iIH|al 
sale  under  tliose  laws. 

The  record  shows  a  gross  violation  of  the 
act  under  w4iicli  tlia  aala  was  made,  and  an 
entire  absence  of  any  evidence  showing  a 
ratification  at  audi  act  either  by  tbe  prin- 
cipal ohief,  assuming  he  could  ratify,  or  by 
the  council  of  the  Nation.  Tha  eaae  la  nor 
one  in  which  any  court  would  striva  to  find 
a  way  to  uphold  aucb  a  proceeding. 

Without  going  into  the  other  qneattons 
which  arise,  it  Is  sufficient  to  say  tliat,  upon 
the  ground  above  diacusaad,  the  decraa  of  tha 
Circuit  Court  of  Appeals  Is  ri^U, 
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J,  T.  SMITHBRfl,  Plff.  in  Err., 

T.  SMITE,  S.  A.  Greer,  R.  C  Reagan,  et  ol. 

Courts  —  Jurisdiction  of  dtcnit  court  — 
amonnt  in  dispute. 

1.  Plaintiff'fl  allegationB  oi  value  gov- 
ern In  determining  the  jurisdiction  of  a  Fed- 
eral circuit  court  except  where,  upon  the  face 
of  his  own  pleadings,  it  ii  not  legallj  possi- 
blo  for  him  to  recover  the  jurisdictional 
amount,  or  where  such  allegations  are  fraiid- 
ulentlf  made  for  the  purpose  of  creating 
the  jurisdiction.* 

Court*  —  jnrisdiction  of  drcolt  eonrt  — 
amount  in  dispute. 

2.  A  suit  for  the  recovery  of  land  of  the 
alleged  value  of  $S,000,  and  for  $2,000  dam- 
age* for  its  detention,  cannot  be  dismissed 
by  a  Federal  circuit  court,  acting  under  the 
authorit}*  of  the  act  of  March  3,  18TS  (18 
Stat,  at  U  470,  chap.  1S7),  I  S,i  as  not  nally 
and  suhstantially  involving  a  dispute  or 
controversy  properly  within  its  jurisdiction, 
because,  after  tearing  evidence,  the  court 
is  satisfied  that  the  defendants  did  not  act 
jointly,  as  plaintiff  alleged  and  defendants 
denied,  and  that  the  land  taken  and  held  by 
each  defendant  was  of  less  value  than  $2,- 
000,  since  in  so  deciding  the  court  did  not 
determine  a  juriBdictional  fact,  but  an  es- 
•Hitial  element  of  the  meiitt,  upon  which 
tlte  parties  were  entitled  to  tlia  finding  of  a 
fury. 

[No.  138.] 


IN  BKROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  dismissing 
an  action  for  the  recovery  of  land  and  for 
damages  for  its  detention  on  the  ground  that 
the  jurisdictional  amount  was  not  involved. 
Bevened  and  ramandad  for  further  proceed- 


■    *  Statement  by  Mr.  Justice  Moody: 

The  plaintiff  in  error,  a  citizen  of  New 
York,  brought  in  the  circuit  court  for  the 
northem  district  of  Texas  a  petition  to  try 
the  title  U>  1,280  acres  of  land,  against  tai 
dafendauts,  citicens  either  of  Texas,  Ken- 
tttcjcy,  or  Illinois.  Six  of  the  defendants 
were  warrantors  of  the  plaintiff's  title,  and 
questions  arising  as  to  them  are  not  ma- 
terial here.  The  petition  allied  that  upon 
January  IB,  1902,  "the  defendants  Reagan, 
Smith,  Oreer,  and  Deven  unlawfully  entered 
vpon  said  premises  and  dispossessed  plain- 
tiff thereof,  and  have  since  that  date  unlaw- 
fully withheld  from  the  plaintiff  the  pos- 
sasalon  thereof,  to  his  damage  92,000.00;" 
that  the  plaintiff's  title  was  derived  by 
mesne  wmveyancea  from  two  patents  of  ad- 
Joining  lota  of  laud,  known  respectively  «■ 
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survey  27  and  survey  91 ;  that  prior  to  plain- 
tiff's acquisition  of  title  the  two  survey 
were  drcumscritied  by  a  fence  2  miles  Iraig 
and  1  mile  wide,  maldng  a  single  tract  of 
land  of  those  dimeosionB;  that  the  value  of 
the  land  was  $6,000,  and  that  the  defendants 
have  destroyed  fences  and  other  improve- 
ments and  thereby  damaged  the  plainUff  in 
the  sum  of  (2,000;  and  prayed  possession  of 
the  land,  and  damages. 

The  answer  of  Reagan  alleged  that  ha 
was  the  owner  of  part  of  the  land  described 
in  the  petition  by  a  tjtle  separate  and  in- 
dependmt  from  tiie  other  defendants;  that 
his  land  is  inclosed  hy  a  fence  and  in  his 
possession;  that  he  disclaims  title  to  the 
renuinder  of  the  land  claimed;  that  the^ 
allegation  in  the  petition  that  he  entered^ 
•npon  any  other  than  his  own  land  was  un-* 
tme,  "and  made  with  the  intent  to  confer 
upon  this  court  jnrisdiction  over  him;" 
that  the  value  of  the  land  which  he  entered, 
is  In  possession  of,  and  claims  is  leas  than 
$800,  and  asked  that  the  suit  abate  aa  to 
him. 

Treating  the  foregoing  answer  as  a  plea 
in  abatement,  Beagan,  without  waiving  it, 
further  answered,  disclaiming  as  to  part  of 
the  land  claimed  In  the  petition  and  plead- 
ing the  general  issue  as  to  the  remainder. 

The  answer  of  Greer  was  substantially  the 
same,  except  that  the  value  of  the  land  upon 
which  he  entered  and  was  possessed  of  was 
alleged  to  be  less  than  $600.  Greer  further 
answered,  alleging  the  pendency  in  the 
courts  of  the  state  of  an  action  "to  try 
title  to  recover  of  8.  A.  Greer,  a  defendant 
in  the  case  at  bar,  one  T.  Smith  and  others, 
the  title  and  possession  of  the  land  de- 
scribed In  the  petition  In  the  case  at  bar," 
and  praying  that  the  cause  await  the  de- 
termination of  the  cause  in  the  state  court. 
The  answer  of  Smith  contained  the  same  al- 
legation with  regard  to  the  pendency  of  tbt 
action  in  the  state  court  as  that  of  Greer, 
disclaimed  aa  to  part  of  the  land  described 
in  the  petition,  and  pleaded  the  general  is- 
sue as  to  the   remainder.     Deven   filed  no 

More  than  a  year  after  the  last  of  the 
foregoing  pleadings  were  filed  the  plaintiff 
filed  what  was  entitled  "First  amended  or- 
iginal petition."  In  it  Lee,  also  a  resident 
of  Texas,  was  named  as  an  additional  de- 
fendant. The  amendment  seems  to  be  sub- 
stantially like  the  original  petition,  except 
that  it  alleged  that  "the  defendants  Reagan, 
Smith,  Greer,  Lee,  and  Deven  together  un- 
lawfully entered  npon  said  premises  and  dis- 
possessed plaintiff  thereof,"  and  that  "all 
of  said  defendants  have  jointly  taken  posses- 
sion of  plaintiff's  said  land;"  that  the  plain- 
tiff has  acquired  title  to  land  by  the  statnta 
of  limitations,  and  that  the  aetioD  b  one  to 
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fix  ftnd  determlue  tkt  boundaries,  which  are 
uncertain,  and  that  "the  entire  land  is  the 
subject-matter  of  this  eontroTersy  as  be- 
tween the  plaintiff  and  each  and  all  of  said 
dflfendanti." 
^  Subsequently  Lee  answered,  alleging  that 
g  be  was  the  owner  of  part  of  the  land  de- 

•  scribed  in  plaintiff's  petition  by  a  titl«>»epa- 
rate  and  independent  from  that  of  the  other 
defendants,  and  with  respect  to  that  be 
pleads  the  general  issue,  and  disclaims  as 
to  the  remainder.  The  answer  also  alleged 
that  the  matter  in  controveraj  did  not  ex- 
ceed the  sum  of  $2,000,  and  that  "the  claim 
of  plaintifT  as  set  forth  in  his  petition  aa 
to  the  value  of  said  land,  improvements, 
r«itB,  and  damages,  exceeding  t2,000,  has 
been  (raudulmtly  alleged  with  the  Intent 
and  purpose  to  confer  jurisdiction  upon  this 
honorable  court,  when  in  truth  and  in  fact 
no  such  jurisdiction  existed,  because  the 
matter  in  coutroversj'  is  of  lees  than  $2,000 
fat  value." 

Subsequently  Smith  amended  bis  answer 
and  allied  that  he  was  the  owner  and  in 
possession  of  443  acrea  of  the  land  described 
In  plaintiff's  petition,  which  was  of  the 
value  of  $1,GOO,  and  disclaimed  as  to  the  re- 
mainder. He  also  alleged  that  the  valuation 
placed  by  the  plaintiff  on  the  land,  and  tlie 
plaintiff's  allegation  that  "he  and  S.  A. 
Oreer  jointly  took  poBseaslon  of  said  lands," 
was  "fraudulently  claimed  and  alleged  for 
the  Intent  and  purpose  of  conferring  Juris- 
diction upon  this  honorable  court,  when  In 
truth  and  in  fact  no  such  jurisdiction  ex- 
isted, because  the  whole  matter  in  contro- 
versy  la  and  was  of  less  value  than  $2,000." 
He  further  alleged  that  the  controveny  had 
been  adjudicated  in  the  state  court.  The 
pleas  to  the  juriadiction  were,  on  motion 
of  the  defendants,  tried  by  the  judge,  jury 
being  waived,  who  found  that  "the  pleas 
of  each  of  the  said  defendanta  Reagan,  Lee, 
Bmitb,  and  Qieer  is  fully  proved  and  sus- 
tained, and  that  this  oourt  hes  no  juris- 
diction over  the  subject-matter  In  dispute," 
and  dismissed  the  action  for  want  of  juris- 
diction. A  writ  of  error  wm  allowed  "solely 
upon  the  question  of  jurisdietion,"  the 
judge,  certifying  that  no  other  question  was 
tried,  transmitted  the  record  containing  a 
bill  of  exceptions  to  this  court. 

The  bill  of  exceptions  shows  that  It  waa 
agreed  that  the  plaintiff  owned  the  two  sur- 
veys, 01  and  27,  containing  1,280  acres,  of 
^a  value  much  exceeding  $2,000;   that  Lee 
gowned  section  32,  Reagan  section  31,  Smith 

•  section  28,  and  QreeT*iecticni  00,  all  of  which 
were  adjoining  sections  and  surrounded 
thTM  sides  of  the  plaintifTs  land.  The  dis- 
pute concerned  the  eitnatim  of  tbe  bounda- 
ries. As  tbe  defendanta  elaimed  the  bounda- 
riea,  they  owned  1,014  aorM  of  iriiat  the 


plaintiff  claimed  to  be  hla  land,  which,  whsa 
he  acquired  It,  was  inclosed  by  a  fence  ia 
one  parcel  of  1,260  acres.  Of  the  1,014  acres 
talcen  from  fba  land  claimed  by  plaintiff, 
Lee  elaimed  OS,  Reagan  28S,  Smith  443,  and 
Greer  1B7.  The  evidence,  which  is  reported 
In  full  in  the  bill  of  exceptiona,  shows  the 
following  facts;  In  1892,  before  any  of  the 
defendants  appeared  claiming  title,  the 
1,280  acres  claimed  by  the  plaintiff  was 
inclosed  as  one  parcel  by  a  substantial  fence, 
and  was  known  as  the  Pendleton  pasture; 
Subsequently  the  plaintiff  acquired  title  to 
the  Inclosed  land.  Smith  pulled  down  part 
and  Reagan  another  part  of  the  Pendleton 
pasture  fence,  and  Smith  and  Greer  each 
pastured  their  cattle  throughout  the  Pendle- 
ton pasture. 

Messrs.  David  T.  Bomai  and  Frank  E.  Dy- 
CUB  for  plaintiff  In  error. 

Messrs.  Theodore  Hack,  Sam  J.  Hunter, 
and  Ray  Hunter  for  defendant*  In  error.      ^ 

3 
Mr.  Justice  Hoody,  after  making  the  fore-* 
going   statement,   ddivered   the  opinion   of 
the  court: 

The  plaintiff  In  error  brouf^t  an  aotlon 
in  the  circuit  court  for  the  recovery  of  cer- 
tain land  and  damage*  for  the  detention 
thereof,  basing  jurisdiction  upon  a  dlverai^ 
of  citisensbip,  which  was  undisputed.  In 
such  ease  it  is  essential  to  the  jurisdiotion 
of  the  circuit  oourt  that  "the  matter  in  dl*-. 
pute  excaeds,  exclualve  of  Interest  and  costs^S 
the  sum  or  value  of*$2,000."  Act  of  Mardk< 
3,  lers,  chap.  137,  I  1,  18  Stat  at  L.  470; 
amended  act  of  August  13,  1888,  chap.  800, 
I  1,  2S  SUt.  at  L.  434,  0.  8.  Comp.  Stat. 
1001,  p.  508.  The  action  was  dismissed  bgr 
the  authority  given  by  |  S  of  the  act  of 
March  3,  187B,  in  which  it  is  provided  that 
"if,  in  any  suit  commenced  in  a  circuit 
court,  ...  It  shall  appear  to  the  sat- 
Istaetion  of  said  circuit  court,  at  any  time 
after  such  suit  has  been  brought,  .  .  , 
that  such  suit  does  not  really  and  tulv 
stantially  involve  a  dispute  or  oontroveray 
properly  within  the  jurisdiction  of  said  d^ 
cuit  court,  or  that  the  parties  to  such  suit 
have  been  Improperly  or  oolluslvely  made  or 
Joined  either  m  plaintiffs  or  defendanta  for 
the  purpoee  of  creating  a  case  eognisablo 
.  .  .  under  this  act,"  the  court  shall  die* 
miss  the  suit.  The  propriety  of  the  dia- 
missal  is  brought  here  for  review  by  virtue 
of  I  S  of  the  act  of  March  3  1801  [26  Btrnt. 
at  L.  827,  chap.  S17,  U.  S.  Oomp.  Stat.  1901, 
p.  640],  and  Is  the  only  questim  for  do- 

The  plaintiff  waa  tlie  owner  In  fee  slmpta 
of  a  quadrangular  lot  of  land  2  miles  long 
and  I  mile  wide,  oontaining  1,280  aers^ 
inclosed  by  a  fenee,  and  known  m  the  Fn- 
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dhtan  paatnn.  Its  ntlna  largely  exeetded 
$2,000.  Ha  aou^t  to  recover  poBMssioii  of 
this  l&nd  snd  d&mkges  from  the  defendant* 
Beagmn,  Smith,  GrMr,  Deven,  and  Lee,  who, 
ai  he  daimed,  hod  disaeieed  bim  of  the  land, 
and  were  unlawfully  holding  posseaslon.  In 
ascertaining  th«  preciM  nature  of  the  plain- 
tiff's claim  we  take  into  acoonnt  not  only 
the  original  petition,  hut  that  pleading  en- 
titled "Firat  amended  original  petition,"  al- 
though It  la  urged  that  it  does  not  appear 
that  the  amendment  wae  allowed  bj  the 
court.  It  is  not  clear  that  the  amesdmeot 
adds  anything  material  to  the  question  pre- 
Mit«d  here,  to  the  ori^nal  petition,  but, 
bowerer  that  may  be,  as  It  la  certified  to  be 
a  part  of  the  record  and  was  answered  by 
one  of  tlie  defendants,  we  assume  that  It 
was  properly  allowed,  and  waa  not  a  mere 
casnal  Intruder  among  the  papers  in  the 
ease.  The  jdaintiff  alleged  in  substance  In 
the  original,  and  more  spedflcally  in  the 
amended,  petition  Uiat  the  defendants  had 
^  Jointly  entered  upon,  taken,  and  held  pos- 
2  aaeslon  of,  his  land,  which  was  of  the  value 
•  of  (5,000,  and 'Inflicted  damages  of  S2,000 
upon  blm  by  the  unlawful  entry  and  pos- 
aeasloo,  and  sought  to  reoorer  of  all  the 
defendants  the  wholr  pared  of  land  and  all 
the  damages  daimed.  Thus  the  plaintiff. set 
forth  a  case  within  the  jurladlotlon  of  the 
court.  Giving  to  the  defendants'  answer* 
the  broadest  possible  effect,  they  each,  for 
the  purpose  of  disputing  the  jurisdiction 
of  the  court,  denied  that  they  had  jointly 
entered  upon  plaintiff's  land,  and,  each  dls- 
elaiming  as  to  the  renulnder,  allied  that, 
mider  a  title  separate  and  Independent  from 
the  other  defendants,  he  had  entered  upon 
and  held  poeswsion  of  only  a  certain  part 
•f  the  ptainttfTa  land,  which,  together  with 
the  damages  Inflicted  hy  the  entry  and  pos- 
MBsion,  was  of  much  less  *alne  than  92,000> 
Th*  answers  further  alleged  that  the  al- 
legations of  the  value  of  the  land,  the  ex- 
tent of  the  damages,  and  the  joint  action 
of  the  defendants  tn  entering,  taking,  and 
holding  possession,  were  fraudulenUy  made 
tiy  the  plaintiff  with  the  intent  and  pnrpose 
vf  conferring  jurisdiction  upon  the  court, 
when  in  truth  no  such  jurisdiction  existed, 
because  the  matter  in  controrersy  was  la 
reality  less  than  the  value  of  C2,000.  Upon 
the  motion  of  the  defendants  the  judge, 
without  a  jury,  passed  upon  the  question  of 
Jurisdiction,  and,  after  hearing  evidence, 
found  that  the  pleas  of  Qie  defendants  as 
fo  the  jurisdiction  were  'fully  proved  and 
■ustained,"  and  that  the  oonrt  haa  no  juris- 
diction over  tiie  subjeet-mattar  in  dispute, 
and  dismissed  the  suit. 

The  order  of  the  court  is  aDbjavt  to  ra- 
Tiew  la  this  eourt  in  respect  of  the  rallnga  . 
•I  law  and  findings  of  fact  upon  tbe  ni> 


dence.    Wetmore  w.  Bymer,  160  V.  B.  IIB, 
42  L.  ed.  682,  18  Sup.  Ct.  Sep.  293. 

The  absence  of  any  opinion  in  the  oonrt 
below,  and  of  any  finding  of  fact  except  by 
reference  to  the  several  answers  of  the  de- 
fendnnts,  which  are  said  to  be  "fully  provod 
and  sustained,"  and  of  any  more  spedQe  re- 
cital in  the  judgment  than  that  the  suit 
WSJ  dismissed  tor  want  of  jurisdiction,  ren- 
ders it  somewhat  difBcult  to  understand  the 
facts  and  reasons  which  led  to  the  dlsmis- 
sal.  But,  upon  an  examination  of  the  wbolej. 
record,  it  seems  dear  that  the  court  found:  J 
*  (1)  That  the  defendants  did  not  jointly* 
take  and  hold  the  plaintiff's  land; 

(2)  That  each  defendant,  acting  inde- 
pendently of  th*  others,  took  and  held  only 
a  part  of  plaintiff's  land,  and  that  each  part 
thus  taken  and  held  by  each  defendant  was 
of  less  value  than  92,000;  and 

(3)  That  the  plaintiff.  In  his  petition,  had 
fraudulently  stated  the  value  of  hie  land,  the 
extent  of  his  damages,  and  the  joint  ebus 
ooter  of  defendants'  action  in  entering  and 
taking  possession  of  his  land,  and  had  done 
this  for  the  purposs  of  conferring  juris- 
diction  upon   the   court. 

If  the  last  finding  of  fact  was  warTaBt«d 
by  the  evidence  there  is  no  need  of  going 
further,  because  such  a  state  of  facts  would 
demand  a  dismissal  of  the  action.  Ordi- 
narily the  plaintiff's  dalm  with  respect  to 
the  valne  of  the  property  taken  from  hln 
or  Qie  amount  of  damagea  inmrred  hy  him 
through  the  defendants'  wrongful  act  meas- 
ures, for  jnrUdictional  purposes,  the  value  of 
the  matter  in  controversy  (Smith  v.  Green* 
how,  108  V.  S.  680,  27  L.  ed.  1080,  3  Bup. 
Ct.  Rep.  421;  Barry  t.  Edmunds,  116  U. 
S.  SEO,  SO  L.  ed.  T2B,  6  Sup.  Ct.  Rep.  SOI; 
Scott  V.  Donald,  169  U.  8.  SB,  41  L.  ed. 
632,  IT  Sup.  CL  Rep.  2SS;  Wiley  v.  Binkler, 
179  n.  S.  G8.  4fi  L.  ed.  84,  21  Sup.  OL 
Rep.  17),  unless,  upon  Inspection  of  the 
plaintiff's  dedaratlon.  It  appears  that,  as 
a  matter  of  law,  it  is  not  possible  for  the 
plaintiff  to  recover  the  Jurisdictiona] 
amoantfLes  t.  Watson,  1  Wall.  337,  17 
L.  ed.  GS7;  Sehaeker  v.  Hartford  T.  tarn. 
Co.  03  U.  S.  241,  23  L.  ed.  862;  Tance  T. 
W.  A.  Vandercook  Co.  170  U.  S.  46S,  42 
L.  ed.  Ill],  n  Sup.  Ct  Rep.  64Si  North 
American  Transp.  A,  Trading  Co.  v.  Mor- 
rison, 178  U.  S.  262,  44  L.  ed.  1061,  20 
Sup.  Ct.  Rep.  S60].  lite  mle  that  tbe 
plaintiff's  allegations  of  value  gorem  in  de- 
termining the  jurisdiction,  except  where,  np. 
on  the  face  of  his  own  pleadings,  it  is  not 
l^ally  possible  for  him  to  recover  the  Juris- 
dictional amount,  oontrols  even  where  the 
dedaration  shows  that  a  perfect  defense 
might  be  interposed  to  »  sufficient  amooat 
of  tlis  elalm  to  reduce  It  bahnr  Qia  Juris- 
dietional   ainannt.     Sdiunk   t.   HHInt  IL 
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ft  8.  Co.  147  0.  8.  600.  37  L.  ed.  290,  13 
Bnp.  Ct  Rep.  410.  In  tfaa  laxt  cam  tha 
Pontiff's  petition  prayed  judgment  on  ser- 
•Tftl  promisBoij  notes,  of  which  tome, 
^  unounting  to  (530,  were  due,  and  others, 

?  amounting  t«  t1,GS4,  were  not  due,  the 
jurisdictional  amount  then.'u  now,  being 
S2,000.  In  holding  that  the  court  had  juria- 
dietjon  of  the  claim  this  court,  by  Mr. 
Justice  Brewer,  said: 

"Although  there  might  be  a  perfect  de- 
fense to  the  suit  for  at  leoet  the  amount 
not  jet  due.  yet  the  fact  of  a  defense,  and 
«  good  defense,  too,  would  not  affect  the 
question  as  to  what  was  the  amount  in  dis- 
pute. Suppose  an  action  were  brought  on  a 
tton-n^otiable  note  for  $2,600,  the  consid- 
eration for  which  was  fully  stated  in  the 
petition,  and  which  was  a  sale  of  lottery 
tickets,  or  any  other  matter  distinctly  pro- 
hibited I>y  statute, — can  there  lie  a  doutit 
that  the  circuit  court  would  have  juriadio- 
tionT  There  would  be  presented  a  claim 
to  recorer  the  $2,C00;  and  whether  that 
daim  was  sustainable  or  not,  that  would 
be  the  real  sum  in  dispute.  In  short,  the 
(act  of  a  valid  defense  to  a  cause  of  action, 
although  apparent  on  the  face  of  the  peti- 
tion, doe*  not  diminish  the  amount  that  Is 
claimed,  nor  determine  what  U  tha  matter 
in  dispute;  for  who  can  say  in  advance  that 
that  defense  will  be  presented  by  the  defend- 
ant,   or,    if    presented,    snstainad    by    the 

Nevertheless,  however  stringent  and  far- 
reaching  the  rule  may  be  that  it  is  the 
plaintiff's  statement  of  bis  case  which  gov- 
erns in  determining  the  jurisdiction,  it  does 
not  exclude  the  power  of  the  court  to  pro- 
tect itself  against  fraud.  This  was  painted 
out  in  Smith  v.  Oreenhow,  ubi  supra,  where 
It  was  said  that,  if  the  court  found  as  a 
fact  that  the  damages  were  laid  in  the  dec- 
laration colorably  and  beyond  a  reasonable 
expectation  of  recovery,  for  the  purpose  of 
creating  jurisdiction,  there  would  be  au- 
thority for  diRmisRing  the  ease;  and,  fol- 
lowing this  statement  of  the  law,  It  was 
held  that  where  the  judge  of  the  circuit 
oourt,  upon  sufficient  evidence,  found  that 
the  damages  had  been  claimed  and  magniSed 
fraudulently  beyond  the  jurisdictional 
amount,  the  action  should  be  dismissed. 
alobe  R«f.  Co.  V.  Landa  Cotton  Oil  Go.  190 
U.  S.  6*0.  47  L.  ed.  1171,  23  Sup.  Ct.  Rep, 
764.  It  follows,  therefore,  as  has  tieen  said, 
that  if  the  third  finding  of  the  judge 
the  court  below  was  warranted,  hia  action 
2  in  dismissing  the  case  should  be  affirmed. 
i  Bat,  after  an  examination  of  the  evidence, 
*  m  are  of  the  opinion'Hiat  notlilng  In  it 
warranted  any  nich  llmUng.  It  appcAred 
dearly  that  the  Pendleton  pasture,  whieh 
tta  {daintiff  aonght  ta  reeorer  againat  all 


the  defendants,  wa*  af  ft  value  much  la 
excess  ot  the  jurisdictional  amount  Tlim 
was  not  a  word  of  evideoeA  reflecting  npon 
the  plalntjff's  good  faith  in  bringing  the 
action,  in  joining  the  defendants,  or  in 
framing  hia  petition.  He  doubtless  pre- 
ferred to  try  his  controvert  in  the  Federal 
courts,  and,  whatever  the  motive  of  hia  pref- 
erence may  have  lieen,  be  had  tiie  right  to 
act  upon  it  Blair  v.  Chicago,  801  U.  8.  400, 
SO  L.  ed.  SOI,  26  Sup.  Ct  Rep.  427;  Chica. 
.  Mills  (decided  February  4,  this  term) 
204  U.  8.  321,  SI  L.  ed.  604,  27  Sup.  Ot  B*p. 
Therefore  the  Talidity  of  the  order 
of  dismissal  must  be  considered,  aft«r  an 
elimination  of  the  finding  that  the  plain- 
tiff's claim  was  franduleaitly  made. 
The  plaintiff's  daim,  whieh  we  now  aa- 
ime  to  Iiave  been  made  In  good  faith,  waa 
that  the  defendants,  acting  together,  took 
and  held  from  him  land  of  the  value  of 
$5,000,  and  at  the  same  time  inflietwd  dam- 
ages upon  him  of  $2,000.  Upon  any  poa- 
sible  theory  of  law  this  claim  Bta1«a  tha 
plaintiff's  side  of  a  controversy  which  la 
unquestionably  within  the  jurisdiction  of 
tl>e  circuit  court  When  it  is  duly  put  ia 
issue  by  the  defendants'  pleadings  the  record 
npon  its  face  disdoees  a  oontrorersy  be- 
tween eitizena  of  different  states.  In  which 
"the  matter  In  dispute  axeeeds  $2,000  in 
value,"  and,  therefore,  one  which  is  with- 
in the  exact  words  of  the  aot  oonferrii^ 
jurisdiction  upon  that  oonrt  It  is  l^^ally 
possible  for  the  plaintiff  to  recover  the  full 
amount  of  all  the  land  and  the  full  amount 
of  the  damages  claimed.  We  know  of  no 
case  that  holds  that  In  such  a  dtuAtion 
the  judge  of  the  dreuit  court  ia  authorised 
to  interpose  and  try  a  aufflrient  part  of  tha 
controversy  between  the  parties  to  satisfy 
himself  that  the  plaintiff  ought  to  recover 
leas  than  the  jurisdictional  amount,  and  to 
conclude,  therefore,  that  the  real  contro- 
versy between  the  parties  Is  concerning  • 
subject  of  less  than  the  jurisdictional  valua^ 
and  we  thinle  that,  t^  sound  prindple,  he 
is  forbidden  to  do  so.  In  exerdsing  ttie  au-^ 
tbority  to  dismiss  the  action  oonferred  byS 
the  act  of  1876*tbe  judge  may  proceed  upon* 
motion  of  the  parties  or  upon  his  own 
motion,  and,  if  he  chooses,  withont  trial 
by  jury.  Williams  v.  NotUwa,  104  tt.  8. 
200,  26  L.  ed.  TIB;  Wetmore  v.  Rymer,  uM 
supra.  Such  an  authority  obviously  is  not 
unlimited,  and  its  limits  ought  to  be  as- 
certained and  observed,  lest,  under  the 
guise  of  determining  jurisdiction,  the  merits 
of  the  controversy  between  the  partlea  ha 
summarily  deeided  withont  the  ordinary  In- 
cidenta  of  a  trial,  including  the  right  to 
a  jury.  Tor  It  must  not  be  forgotten  that 
where,  In  good  talth,  one  has  brought  into 
court  a  eaase  of  aatlmi  whla\  u  itatad  ^ 
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him,  is  clearly  trithin  iU  jurlBdletion,  be 

tlie  right  to  try  itB  merits  in  the  manner 
pnmded  hj  the  CanBtitution  uiil  law,  and 
canDot  be  compelled  to  submit  to  a  trial  of 
another  Icind.  Thia  was  cl«arlf  stated  bj 
Mr.  Justice  Uatthetn  In  Ban;  t.  Edmunds, 
lie  U.  S.,  at  page  665,  28  L.  ed.,  at  page 
734,  6  Sup.  CL  Rep.,  at  page  BOO,  who  aaid: 
"^n  no  case  is  it  permissible  for  the  court 
to  substitute  itself  lor  the  jurj,  and  compel 
a  compliance  on  the  part  of  the  latter  with 
it*  own  view  of  the  facts  in  evidence,  as  the 
standard  and  measure  of  that  justice  which 
the  JU17  itself  Is  the  appointed  constitu- 
tloQtd  tribnaal  to  award-"  In  applying 
these  general  principles  for  the  purpose  of 
ascertaining  the  limits  of  the  authority  to 
dismiss  summaril}'  for  lack  of  jurisdiction, 
the  circumstance  that,  in  this  case,  a  jury 
was  waived  by  the  parties,  is  without  sig- 
nificance, because,  if  the  judge  had  author- 
ity to  adopt  this  summary  method,  he  could 
dispense  with  the  jury  whether  the  parties 
^raed  to  it  or  not. 

The  error  into  which  the  judge  In  tlie 
«ourt  below  has  fallen  ia  shown  by  an  aaaly- 
■!■  of  his  findings.  He  did  not  find  that 
the  land  which  the  plaintiff  claimed  to  re- 
cover was  not  of  a  value  in  excess  of  {2,000, 
fent  that  parte  of  that  land  which  each  de- 
fendant claimed  that  the  plaintiff  ought  on- 
ly to  recover  against  him  were  each  of 
less  than  the  value  of  $2,000.  As  the  plain- 
tiff alleged,  and  the  defendants  denied,  that 
the  defendants  jointly  took  and  held  his 
whole  lot  of  land,  the  judge,  on  the  conceded 
« value  of  the  plaintiff's  land,  In  order  to 
3  have  arrived  at  the  conclusion  that  the  case 
*  ihonld  be  dismissed,* must  have  found  that 
the  defendants  had  not  jointly  taken  and 
held  the  whole  of  the  plaintiff's  land.  In 
doing  this  we  tbinlc  he  exceeded  his  author- 
It7  under  the  statute,  and,  In  determining 
the  Jurisdiction,  in  effect  decided  the  con- 
troversy between  the  parties  upon  the  mer- 
it*. In  deciding  that  the  defendants  had 
not  acted  jointly,  as  the  plaintiff  alleged 
and  the  defendants  denied,  he  determined 
not  a  jurisdictional  fact,  but  an  essential 
«lemeQt  of  the  merits  of  the  dispute  upon 
which  the  parties  were  at  issue. 

An  assumption  nhich  underlay  the  action 
of  the  court  below  in  dismisaing  the  ease 
evidently  was  that,  if  the  defendants,  as 
they  asserted  in  their  pleadings,  had  each, 
acting  by  virtue  of  a  separate  and  inde- 
pendent title,  taken  and  held  a  part  only 
of  the  plaintiff's  land,  each  part  being  leas 
tlian  the  Jurisdictional  amount,  although 
tlte  wbola  was  of  more  than  the  jurisdic- 
tional amount,  there  wo*  no  controversy 
within  the  jurisdiction  of  the  circuit  court. 
The  correctness  of  this  assumption  of  law 
liaa  been  asgaai  before  us  by  the  partjea. 


We  do  not  deem  It  oeceaaary  to  decide  that 
question.  There  is  certainly  respootable  an- 
thority  which  tends  to  shovr  that  in  such  a 
case  the  plaintiff,  being  the  owno'  of  a 
single  lot  of  load,  may  maintain  one  action 
against  all  the  defendants,  and  that  the 
measure  of  jurisdictim  is  the  value  of  the 
plaintiff's  land,  and  not  tha  value  of  th« 
part  held  by  each  defendant  The  appro- 
priate rule,  however,  to  be  applied  to  the 
facts  of  this  eaae,  can  be  better  determined 
in  a  trial  on  the  merits,  where  Instructions 
oa  their  varied  aspects  may  be  given  to  Uie 
jury,  subject  to  the  review  provided  by  law. 

Because  the  circuit  oouit  erred  in  dia- 
missing  tlie  eooe  for  want  of  jurisdlctitm, 
its  action  must  be  reversed. 

The  judgment  of  the  court  below  i*  thers- 
fore  reversed  and  the  cause  remanded  to 
that  court  wiUi  directions  to  take  such  fur- 
ther proceedings  therein  as  the  law  requirat 
and  in  conformity  with  this  opinion, 

Ur.  Jnatke  Brewer  dbmntib 


(104  u.  8.  «T) 
JOSEPH  H.  CDNNINORAU,  Tratseat  Id* 
May  Jones  and  Andrieu  A.  Jones,  PUTi. 


lay  Jou« 
1  Snr., 


CXCABLES  BFRINQBB  and  John  B.  DawMS. 

Appeal— harmless  errai. 

1.  Error,  if  any.  In  refusing  to  etrflca 
out  expert  testimony  as  to  the  reasonable 
value  of  legal  services,  because,  on  cross- 
examination,  it  appeared  that  such  testi- 
mony was  based  upon  an  assumption  of 
fact  not  discIoBed  to  the  Jury,  ia  not  preju- 
dicial, where  the  jury,  by  its  vardlot,  flnda 
that  the  amount  of  compensation  to  be  p^ 
for  such  servicea  was  fixed  by  eontr»ct,  and 
each  witness  testiBed  upon  the  assumption 
that  the  compensation  was  not  so  fixed,  and 
it  woa  upon  that  assumption  alone  that 
their  testimony  was  submitted  to  tha  jury.* 
Appeal— coing  ontdde  the  record. 

2.  An  appellate  court  cannot  assume 
that  an  amended  instruction  was  not  taken 
out  by  the  jury  when  it  retired,  in  the  ab- 
sence of  any  statement  to  that  effect  in  tin 

Trial  —  Ingtmctioas  —  compliance   witk  m* 
quest' 

3.  The  trial  judge  does  not  err  in  refus- 
ing to  adopt  the  exact  words  of  a  requested 
instruction  if  he  instructs  the  jury  oorrectly 
and  in  substance  covers  the  releront  rules 
of   law  proposed   by   connsaLt 

[No.  146.] 


'  H  ERROB  to  the  Supreme  Oonii  of  tba 
.    Territory  of  New  Maxleo  to  review  a 
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judgment  wUeb  afflrmed  a  Jndgmeiit  of  Uia 
Diatriet  Court  of  San  Miguel  Countj,  in 
that  territoiT,  In  favor  of  defendant*  In  an 
action  to  lecoTer  for  legal  lerrlcea. 

See  suue  ease  below  (N.  H.)  S2  Pae.  232. 

Statement  by  Mr.  Juetke  Hoody: 
Tba  plaintlSe   brought  an  action   In  the 
dlstriot  court  in  the  territory  of  New  Mex- 
ico, in  which  they  sought  to  recorer  $7S,- 
000  aa  the  reosoiiablB  value  of  the  Berrlcea 
of  the   pialntiff  Jones,   ai   an   attome;  at 
law,  rendered  to  the  defendanta  at  their 
request.    For  answer  the  defendants  pleaded 
a  general   denial   and  payment.     The   jury 
returned  a  Tcrdict  for  the  defendanta.    The 
plaintiffa  alleged  azeeptiona  to  certain  rul- 
n  ings  of  the  judge  who  presided  at  the  trial, 
§  which  were  overruled  by  the  supreme  court 

■  of  the  territory,  and  are  hera*upon  writ  of 
error  to  that  court.     The  exceptions  ai 
■tated  in  the  opinion. 

Mr.  Nein  B.  Field  for  plaintitTa  In  error. 

Mr.  CharlM  A.  Spiess,  Tfaomaa  B.  Gatroo, 

Aldis    B.  Browne,  and    Alexander    Britton 

rt  for  defendanta  in  error. 

'  Ur.  Juatioe  Hoody  delivered  tlie  opinion  of 
the  court: 

The  plaintiff  Jesua  waa  engaged  as  an  at- 
torney at  law  bf  the  defuidants,  in  an 
action  of  ejectment  to  recover  certain  lands 
from  one  of  the  defendanta,  in  which  the 
other  defendant  had  an  interest.  Under 
his  employment  Jones  rendered  services  in 
the  preparation  and  brial  of  the  case  in  the 
district  and  supreme  conrta  of  the  territory 
of  New  Mezieo  and  in  the  Supreme  Court 
of  the  United  States.  The  plahitiffs  hrought 
this  action  to  recover  the  t«asonabIe  value 
of  Jones's  services.  The  defendants,  admit- 
ting the  employment  and  the  serviMB,  con- 
tended that  they  were  raidered  under  a 
special  contract,  whereby  Jones  agreed  to  ao- 
cept  (500  in  full  payment  for  the  entire 
litigation,  and  that  pigment  waa  made  in 
conformity  with  the  agreement.  The  plain- 
tiffs, admitting  that  a  payment  of  fSOO  was 
made  to  and  taxtptei  by  Jonea,  contended 
that  It  was  made  and  accepted  in  pursuance 
g,  of  an  agreement  to  accept  Qiat  aum  as  full 
g  payment  for  the  service  to  be  rendered  In 

■  the  first  trial  of  the  case  inthe  district  and 
supreme  courta  of  tbe  territory,  and  did  not 
cover  the  services  in  this  court,  or  In  the 
subsequent  proceedings  In  the  courts  of  the 
territory,  for  which  they  claimed  the  aum 
of  S7S,000  as  a  reasonable  compensation. 
The  parties  introduced  evidence  In  support 
of  their  respective  contentions.  Tbe  jury 
returned  a  verdict  for  the  defendants.  Ex- 
ceptions to  the  rulings  and  instructions  of 


the  oourt  ara  presented  harn  for  oon^deiar 

Both  parties  tiered  testimony  of  wit- 
nesses, who  quallflad  aa  esparts,  as  to  tha 
value  of  Jones'  aervicea,  and  their  estimates 
ranged  from  12,000  to  $125,000.  Three  wit- 
nesaea  called  by  the  defendants  on  this 
branch  of  the  case,  after  testifying  to  their 
qualifications  and  tbeir  knowledge  of  the 
course  of  the  litigation  In  which  Jonee  was 
employed,  gave  tbeIr  opinion  of  the  value 
□f  Jouee'B  aervicea  on  the  aaaumptJon  that 
his  fee  was  not  fixed  1^  contract.  No  ob- 
jection was  made  to  the  testimony  at  the 
time  it  was  given,  hu^  it  appearing  upon 
cross-examination  that  each  witness  assumed 
in  his  own  mind  some  value  of  the  land  in 
dispnto  in  the  litigation  in  which  Jonea 
waa  employed,  counael  for  tbe  plalnUffa, 
without  asking  what  that  value  waa,  in  the 
case  of  each  witness,  at  tbe  condnaion  of 
faia  testimony,  moved  to  strike  It  out,  be- 
cauae  It  waa  based  upon  an  assumption  of 
the  value  of  the  land  In  controverey  In  the 
ori^nal  case,  which  was  not  disclosed  to 
the  jury  and  not  based  upon  the  evidenoe  in 
tbe  case  on  trial.  To  the  refusal  of  the 
court  to  strike  out  tbe  testimony  the  plain- 
tiffs excepted. 

These  three  exoepHons  do  not  materially 
differ,  and  may,  theiefore,  be  considered  to- 
gether. They  illostrate  the  importance  of 
a  itrict  application  of  the  principle  that 
the  excepting  parfy  should  maJce  It  manifest 
that  an  error  prejndlcial  to  him  baa  oo- 
curred  in  the  trial  In  order  to  jnatifjr  an  ap- 
pellate court  in  disturbing  tbe  verdict.  The 
witnesses  were  testifying  In  chief  in  re- 
aponae  to  hypothetical  queations  which  do 
not  appear  in  the  record.  The  plaintilti 
bad  the  right  to  the  fullest  cross -ezamina-^ 
tion  for  the  purpose  of  determining  tbelrS 
competen^and  affecting  the  weight  of  their* 
testimony.  If  there  was  in  the  mind  of 
either  of  the  witnesses  an  assumption  of  fact 
not  fairly  presented  by  tbe  evidence,  or  one 
which  the  jury  might  regard  as  Improbable, 
it  might  have  been  elicited  upon  cross-ex- 
amination, and  the  testimony  then  excluded 
or  discredited  accordingly.  This  course  was 
not  pursued  by  counsel,  who  preferred  to 
obtain  the  benefit  of  an  exception.  To  say 
the  least,  it  is  difflcnU  to  detect  any  error 
in  the  rulings.  But,  assuming,  without  de- 
ciding or  Intimating,  that  there  was  error 
In  the  refusal  of  tiie  court  to  strike  out 
the  testimony  of  theee  witnesses,  the  error 
was  not  prejudicial  to  the  plaintiffa,  be- 
cause, by  the  course  of  the  trisJ,  this  branch 
of  the  case  became  entirely  Immaterial.  Hie 
defendanta'  contention  waa  that  Jonea  was 
emplt^ed  under  a  contract  by  whidi  he 
agreed  to  give  his  aervicee  throughout  the 
entire  litigation  for  (500,  and  that  he  had. 
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'baen  paid  fn  accordance  with  ttie  terma  of 
titt  contract.  The  plaintiD'a'  contention  was 
tliat  he  agreed  upon  $500  aa  his  compensa- 
tion for  the  trial  of  the  case  in  the  district 
eourt  and  the  aupreme  court  of  the  territory, 
■nd  that  for  all  subsequent  lerricea  he  was 
entitled  to  be  p&fd  a  reasonable  compenea- 
tioa.  In  the  charge  to  the  jury  these  con- 
flieting  eoDtentions  were  clearly  submitted 
for  determination.  The  jury  were  instructed 
that  if,  as  the  defendants  asserted,  Jones 
had  agreed  to  give  his  services  throughout 
the  entire  litigation  for  $500,  and  that 
that  $500  had  been  paid  to  him,  that 
the  verdict  should  be  for  the  defendants. 
The  jury  were  instructed,  on  the  other  hand, 
that,  if  the  contract  between  the  parties 
was  as  asserted  by  the  plaintiffs,  the  jury 
shonld  find  for  the  plaintiETi  wbaterer  part 
of  the  $500  remained  unpaid  and,  in  addi- 
tion thereto,  the  reasonable  value  of  the 
serrices  Jones  rendered  in  the  subsequent 
proceedings.  In  other  words,  the  jni;  were 
instructed  that,  only  In  Qie  case  Jones 
■greed  to  give  hts  services  throughout  the 
entire  litigation  for  $500,  which  had  been 
V  paid,  there  should  be  a  verdict  for  the  de- 
gfendants;  otherwise  there  should  be  a  ver- 
*  dict'for  the  plaintiffs  in  a  sum  to  be  fixed 
by  the  j^T-  Th"  J^T  ^^  return  a  ver- 
dict for  the  defendants.  The  verdict,  there- 
fore, affirmed  the  defendants'  version  of  the 
contract  and  thereby  rendered  alt  of  the  tes- 
timony as  to  the  value  of  Jones's  services 
Immaterial.  The  plaintiffs  however,  urged 
in  argument  before  ns  that  the  evidence 
the  value  of  Jones's  services  was  competent 
not  miy  as  fixing  the  amount  which  ne 
might  recover  in  case  his  version  of  the 
eoTttract  should  be  found  fay  the  jury  to  be 
true,  but  aleo  in  the  settlunent  of  the  dis- 
pute as  to  the  terms  of  the  oontract  be- 
tween the  parties,  upon  the  theory  that  if 
the  serHoes  of  Jones  were  reasonably  worth 
a  far  largor  sum  than  $500,  that  fact 
would  have  some  tendency  to  show  that  he 
did  not  agree  to  render  them  for  $600. 
However  this  may  he,  the  testimony  on  the 
valae  of  the  services  was  not  admitted  for 
any  such  purpose.  Each  witness  testified 
upon  the  assumption  that  the  compensation 
was  not  fixed  by  contract,  and  it  was  upon 
that  assumption  alone  that  the  testimony 
wss  suhmitted  for  the  consideration  of  the 
Jury,  It  was  not  admitted  for  the  pnrpose 
of  determining  the  dispute  between  tiie  par- 
ties as  to  the  terms  of  the  contract.  More- 
over, in  inlimitting  that  testimony  to  the 
Jury  under  InstrucUons  which  were  clear 
and  adequate,  the  judge  who  presided  at  thi 
trial  limited  It  to  the  purposes  for  which 
It  was  admitted,  and  instructed  the  jury 
that  if  they  believed  from  the  evidence  that 
flie  contract  waa  that  Jonea  shonld  give  his 
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throughout  the  entire  litigation  for 
$500,  then  the  jazj  "should  not  consider  tha 
evidenoe  of  the  various  attorneys  who  have 
testified  to  the  reasonable  value  of  the  serv- 
ices of  the  said  Jones,  but  should  disregard 
the  same,  for  the  reason  that  the  contract 
has  limited  and  fixed  the  amount  to  which 
said  Josn  is  entitled."  To  the  admission 
of  the  evidence  for  this  limitad  purpose,  to 
the  instructions  of  the  judge  thus  limiting 
it  and  directing  that  it  should  be  disre- 
garded if  the  Jury  found  the  defendants'  ver- 
sion of  the  contract  to  be  true,  the  plaintiffs 
did  not  object.  It  is  too  late  now  to  claim 
that  it  might  have  been  admissihle  for  a 
broader  purpose.  There  Is,  therefore,  pre-^ 
seuted  a  case  of  evidence  admitted  and  usedg 
solely  upon  an'isHue  which  has  become  im-  ■ 
material  by  the  verdict  of  the  jury.  Any 
errors,  therefore,  if  such  there  were,  in  ad- 
mitting the  evidence,  became  immateriaL 
Qreanleaf  v.  Birth,  6  Pet  132,  8  L.  ed.  72; 
Brobet  V.  Brock  (Doe  es  dem.  Brobst  v. 
Roe)  10  Wall.  SZO,  10  L.  ed.  1002;  Poland 
V.  Browuell,  131  Mass.  ISS,  41  Am.  Rep. 
215;  Sullivan  v.  Lowell  &  D.  Street  B. 
Co.  lez  Mass.  ess,  3fl  N.  B.  1S6;  Oak  Is- 
land Hotel  Oo.  T.  Osk  Island  Grove  Co.  IBS 
Mass.  2S0,  42  N.  B.  1124;  Geary  v.  Stercn- 
Bon,  109  Mass.  23,  47  N.  B.  SOS;  Read  v. 
Nichols,  118  N.  Y.  224,  7  LJUL  130,  23 
N.  E.  4S8;  Sohmbbe  v.  Connell,  SO  Wis. 
476,  34  N.  W.  603;  Nonet  t.  Notthouse,  46 
Vt.  687;  Garruthers  v.  McMurray,  7b  loira, 
173,  30  N.  W.  255;  Allen  v.  Blunt,  S  Woodb. 
ft  M.  129,  Fed.  Cas.  No.  S17;  Burnett  v. 
Luttrell,  S2  111.  App.  10.  For  these  reasons 
the  tiiree  foregoing  ezceptl<»u  shonld  be 
overruled. 

The  thirteenth  instruction  to  the  jnry 
wss  as  follows: 

"In  this  case  the  burden  of  proof  Is  upon 
the  plaintiffs  as  to  every  material  fact,  ex- 
cept that  of  payment,  as  to  which  fact  the 
burden  of  proof  Is  upon  the  defendants.  In 
order  to  entitle  the  plaintiffs  to  recover  in 
this  case,  they  must  establish  every  such 
material  fact,  with  the  exception  aforesaid, 
by  a  preponderanoe  of  the  evidence;  and  If 
you  find  that  the  evidence  bearing  upon  the 
plaintiffs'  ease  is  evenly  balanced,  or  that 
it  preponderates  In  favor  of  the  defendant, 
then  tjie  plaintiffs  cannot  recover,  and  you 
shall  find  for  the  defendants." 

To  this  Instruction  the  plaintiffs  excepted. 
Thereupon  the  judge  said  to  the  jury: 

"In  the  thirteenth  instruction  given  you 
by  the  court,  iu  which  I  spoke  about  the 
burden  of  proof,  I  have  ooncluded  to  modify 
that  Instruction  by  striking  out  the  words 
material  fact  In  the  seoond  line  and  insert- 
ing in  lieu  thereof  tha  word  fasue;  and  also 
in  same  line  the  word  foot  and  insert  tai 
llBu  ths  word  U*u«,  and  in  the  llftli  Una 
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■trike  oat  tiie  worda  malarial  foot  and  put 
in  th«  word  Unit, — BO  the  Instruction  will 
le&d,  gentlamen,  »■  follows : 

"  In  tliis  case  Un  burden  of  proof  ii  on 

the  plaintiffs  as  to  evei;  iasne,  except  that 

of  pajment,  as  to  which  iEina  the  boTden  of 

^  proof  is  upon  the  defoidanta.    In  order  to 

5  entitle  the  plaintiffa  to  recover  In  this  eaae 

■   they  must  eatahUsh  every  Buch'iasue,  with 

the  exception  aforesaid,  hj  a  preponderance 

of  the  evidence;  and  K  you  find  that  tlie 

eridence  bearing  upon  the  plaintiff*'  oase  ia 

etrenlj  balanced,  or  that  It  preponderates  in 

favor  of  the  defendants,  then  the  plaintiffs 

eannot  recover,  and  700  ahould  find  for  the 

defendaats.' 

*Vow,  gentlemen,  I  will  withdraw  Instruo- 
Uon  No,  thirteen  ^ven  to  you  before,  and 
insert  and  give  this  amended  instruction 

The  conrt  read  the  foregoing  amended  In- 
atmctlon  from  a  carbon  copy  of  the  original 
diarge,  In  which  the  words  above  mentioned 
as  stricken  out  were  crossed  oOt  with  a  pen- 
dl,  and  the  words  mentioned  as  having  been 
Inserted  were  written  in  with  a  pencil.  Aft- 
er the  foregoing  amended  instruction  wi 
read  to  the  jui?,  the  oounsel  for  the  plaii 
tiff*  said  to  the  oonrt; 

"As  thus  modified  I  think  ilie  charge  Is 
absolutely  without  objection,   if   the   court 

The  exception,  therefore,  was  abandoned 
in  open  court,  but  it  is  argued  that  re- 
versible error  appears  in  the  record  be- 
cause it  goes  on  to  aayi 

"The  amendment  to  the  thirteenth  instrue- 
tion  bj  the  court  to  the  jury  as  thus  made 
was  also  taken  down  by  the  court's  stenog- 
rapher and  transcribed  hy  the  said  stenog- 
rapher from  his  notes  of  the  proceedings 
of  tlie  trial  and  attached  to  the  original 
ehatge  on  file,  after  the  verdict  of  the  Jur; 
had  been  returned." 

In  support  of  this  contention  it  was  said 
that  by  f  2922  of  the  statute  of  New  Mex- 
ico 'all  inatructions  to  the  jury  must  be  In 
writing;"  and  that,  by  |  3002,  "the  jury, 
when  it  retires,  shall  be  allowed  to  take 
the  pleadings  in  the  case,  instructions  of  the 
court,  and  any  instruments  in  writing  ad- 
mitted as  evidence,"  and  urged  that  either 
the  record  shows  that  the  amended  instruc- 
tion in  writing  was  not  taken  to  the  jury 
room,  and  therefore  the  plaintiff  is  entitled 
^  to  claim  this  failure  as  an  error,  although 
S  it  was  not  a1teg(!d  at  the  time  of  the  occur- 
•  renoe,  or  that,  by  the  failure  of  the  court*to 
send  the  nmended  instruction  to  the  Jiuy, 
the  plaintiff  is  entitled  to  the  beneBt  of  the 
original  exception  which  was  abandoned  in 
open  court.  Whatever  merit  this  contention 
may  have  rests  upon  the  assumption  that 
Um  ameoded  Instruction  was  not  taken  hy 


the  jurjr  when  it  retired.  We  do  not  know 
whether  it  was  ao  taken  or  not.  It  ii 
enough  to  say  that  the  record  does  aot  af- 
firmatively disclose  that  the  judge  failed 
to  give  the  written  amendment  to  the  jury 
when  it  retired.  If  the  plaintiffs'  counsel 
did  not  discover  at  the  time  that  the  in- 
structions wsre  not  taken  by  the  jury,  in 
accordance  with  the  terms  of  the  statute 
it  is  too  much  to  expect  this  court  to  eon- 
jectuTB  that  they  were  not  taken,  in  the 
abssttae  of  ai^  such  statement  in  the  reo- 
ord.    Qrove  t.  Kansas  Ci^,  7S  Mo.  672. 

An  exception  is  alleged  to  tiie  refusal  of 
the  oourt  to  give  the  following  instructloni 

"If  the  Jury  believes  tirom  the  evidence 
that  the  plaintiff  A.  A.  Jones  agreed  with 
the  defendant  Charles  Bprlnger  to  defend 
the  case  of  the  Uaxwell  lAnd  Qrant  Co.  t. 
Dawson,  for  a  fee  of  1500,  and  Uiat  there- 
after and  before  the  rendition  of  all  the 
services  agreed  to  be  rendered  by  ssJd  Jonea 
In  said  cause,  the  said  Springer  said  to  the 
said  Jonea,  'You  cannot  be  expected  to  at- 
tend to  this  business  for  an^  $500;  go  on 
with  the  case,  and  we  will  see  h«w  we  come 
out,  and  after  it  is  all  over,  you  will  be 
paid  what  is  right,'  or  words  to  that  effect, 
and  such  proposition  was  accepted  and  acted 
on  by  said  Jones,  then  the  plaintiffs  in  thia 
case  are  entitled  fo  recover  for  the  servieea 
of  said  Jones  in  said  case  whatever  the  same 
may  be  reasonably  wort^,  as  shown  by  the 
evidence  In  thia  case." 

But  the  instruction  requested  was  sub- 
stantially aa  given  hy  the  court  in  instru» 
tions  5  and  8,  which  are  as  follows: 

"Plaintiffs  claim,  however,  that  the  orig- 
inal contract  in  relation  to  Uie  services  of 
A.  A.  Jones  was  modified  by  a  subsequent 
agreement  mads  with  the  defendant  Charlaa,, 
Springer  to  the  eifaot  that  his  compensation  !j 
was  not  to  be  limited  to*the  SfiOO  original*  ■ 
ly  fixed,  but  that  he  was  to  go  on  witk 
the  litigation,  see  how  it  came  out,  and  then 
Cliarles  Springer  would  do  what  was  right, 
and  after  the  property  should  be  sold  he 
would  pay  said  Jones  a  big  cash  fee. 

"(8)  If  the  jury  believes  tIrom  the  evi- 
dence that  the  original  contrast  in  relatitn 
to  Mr.  Jones's  compensation  was  afterward 
modilled  so  that  such  compensation  was  not 
to  be  the  $500  agreed  upon,  then  you  should 
find  for  the  plaintiffs  in  such  sum  as  yon 
believe  from  the  evidence  to  lie  the  reason- 
able vaJue  for  the  services  of  Jones,  lesa 
whatever  sum  may  have  been  paid  thereon," 

The  plaintiff  eirepted  to  the  refusal  <rf 
the  court  to  instruct  the  jury  as  follows: 

"The  court  instructs  the  jury  thftt  the 
credibility  of  the  witnesses  is  a  question  ex- 
clusively for  tne  juiy;  and  the  law  is  that 
where  two  witnesses  testify  directly  oppo- 
site to  eacb  other,  the  Jury  are  not  bouM 
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to  regHrd  the  weight  of  tha  avideiica 
•nnl;  balauMd.  Tha  jtujr  have  &  right 
datermiiie  from  the  appeAranoe  of  the  wit- 
aewM  on  the  atand,  their  nuumer  of  t«sti- 
Ijing,  their  app&reirt  cajidor  uid  faimeu, 
thair  Apparent  iutelligenoa  or  the  lock  of 
intelligenoe,  and  from  all  of  the  other 
rounding  circumstaucea  appearing  on 
trial,  which  witness  i*  the  more  worthj  of 
eradit,  and  to  give  credit  accordinglj." 

But,  ao  far  as  the  plaintifTa  were  entitled 
to  this  inatmetlon.  It  was  given  to  the 
]iU7  by  iiutrueticD  14.  A  judge  is  not  bound 
to  oharge  tha  jury  in  tiie  exact  words  pro- 
posed to  him  by  counseL  The  form  of  ax- 
preasiou  may  be  his  own.  If  he  inatructa 
tiie  jury  cooreotlj  and  in  aubataoea  c( 
the  relerant  rules  of  law  proposed  to 
bjr  counsel,  there  is  no  error  in  refusing  to 
adopt  the  exact  words  of  tha  requeat.  Ckin- 
tinenUl  Impror.  Co.  t.  Stead,  95  U.  S.  IQl, 
U  L.  ed.  403. 

Tha  judgment  of  tha    Supreme  Court  at 
Vmw  Uexioo  is,  tharefora,  afilnoad. 


COUNTY  OF  HARIiAN. 

Conatittitional  Uip— due  process  of  law  in 
criininal  proceedingi. 

A  public  officer  conricted  of  embei- 
riiag  public  moneys,  who  has  been  aOorded 
fall  opportunity  to  present  every  defense 
permitted  by  tM  laws  of  the  state,  is  not 
denied  due  process  of  law  by  the  imposition, 
OS  a  part  ol  the  sentence,  pursuant  to  Neb. 
Grim.  Code  |  124,  entirel^  Irrespective  of 
the  queation  whether  restitution  has  been 
made,  of  a  fine  in  double  the  amount  of  the 
embezzlement  found  by  the  jury,  which,  by 
tha  terms  of  that  section,  is  to  operate  as 
a  Judgment  against  the  estate  of  the  con- 
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IN  ERROR  to  the  Cirouit  Court  of  the 
United   States    tor   the   District   of   Ne- 
braska to  review  a  judgment  for  defuidant 
in  an  action  of  ajectment.     Affirmed. 
The  fsots  are  stated  in  tha  opinion. 
Vessrs.  C  C  Flansbnig  and  R.  0.  Wil- 
liams for  plaintiff  in  error. 
Uessra.  J.  W,  Deweese,  W.  A.  Myers,  and 
^  W.  8.  Morlan  for  defendant  in  error. 

•  *Hr.  Justice  Moody  delivered  the  opinion 
«f  tha  court: 

The  plaintiff  In  error,  a  eitiun  of  Ean- 
Ma,  bron^t  an  oetion  of  ejaotanfot  against 


tha  defendant  in  error,  a  citizen  of  Nebrsa- 
Ica,  in  tha  circuit  court  for  ttie  district  of 
Nebroaka,  wtiere  tlkera  was  judgment  for 
the  defendant,  wbioh  is  brought  here  oy 
writ  of  error  on  a  constitutional  question. 
The  land  sought  to  be  recovered  was  ones 
tba  property  of  Ezra  S.  Whitney,  through 
whom  both  parties  claim  title, — the  plain- 
tiff, through  a  deed  of  the  land  executed 
and  delivered  by  Whitney,  on  November  30, 
IBBS;  the  defendant,  under  a  sale  o{  tha 
land  on  execution  in  pursuance  of  a  levy 
duly  made  on  April  12,  ISQS.  The  defend- 
ant's paper  title  is  tberefore  tha  earlier  one 
and  must  prevail  if  the  sale  upon  execution 
was  valid.  Tha  validity  of  this  sale  is  tha 
only  queation  in  the  case. 

The  execution  issued  on  a  judgment  in  a^ 
criminal  esse,  in  which,  by  information,S 
Whitney  was  charged  with  tha'emtwzsle-* 
ment,  while  counly  treasurer  of  Harlan 
county,  in  the  stata  of  Nebraska,  of  |11,1B0 
of  the  public  money  in  his  possession  by  vir- 
tue of  his  office.  Upon  trial  by  jury  Wlutney 
was  found  guilty  tt  charged  and  sentenced 
to  imprisonment  tor  a  tarm  of  years,  and  to 
"pay  a  fine  in  Mie  sum  of  |22,3S0,"  which 
was  double  tlie  amount  of  the  embezzlement 
found  by  the  jury.  Un  appeal  tha  oonvio- 
tion  was  aurmed  by  the  suprama  court  of 
Nebraska.  Whitney  v.  SUta,  53  Keb.  287, 
73  N.  W.  fise.  The  sentence  awarded  was 
that  prescribed  by  1  124  of  the  Nebraska 
Criminal  Code,  which  provides  that  a  public 
officer  who  embezzles  the  public  money 
"akall  h«  imprisoned  in  the  penitentiary 
not  Ims  tkoM  one  year  nor  more  than  tioanty- 
one  years,  aeoording  to  th«  magnitude  of 
the  embsiislemsnt,  and  at*o  pay  a  fin*  equal 
to  doubts  tk«  amount  of  monvy  or  oth«r 
property  so  am5essl«l  as  o/oresaid,  tehtah 
fin»  ihall  operate  at  a  judgment  at  law  on 
all  of  th«  Mtato  of  the  party  so  ootutietei 
and  tentenead,  and  ehall  be  enforced  to  ool- 
lection  bg  etMoatton  or  othor  proetee  for 
the  use  only  of  the  parti/  or  partiea  wAims 
money  or  other  fvnde,  property,  bonds,  or 
sEouritiss,  assets  or  effeots  of  any  kittd  as 
aforesaid  haa  been  to  embeazled."  Nsk 
Ci»np.  Stat.  1003,  p.   1042. 

Tha  proceedings  which  ended  in  the  sale 
on  execution  under  which  the  defendant 
claims  title  were  in  conformity  with  toa 
Constitution  and  laws  of  Nebraska,  and  the 
sheriff's  deed  vested  Utle  in  the  defendant. 
Everson  v.  State,  66  Neb.  154,  02  N.  W. 
137.  It  is  within  the  power  of  the  state  to 
enact  laws  creating  and  defining  crimes 
against  its  sovereignty,  regulating  tha  pro- 
cedure in  the  trial  of  those  who  are  charged 
with  committing  them,  and  prescribing  the 
character  of  the  aentenca  wUcih  shall  ba 
awarded  against  those  who  have  been  found 
guilty.    In  thsM  rsapects  tha  stata  It  ■» 
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preme  and  ita  powar  absolute,  and  wftfaout 
any  limits  other  tium  Uioae  prescribed  b; 
the  CoQBtitutioD  of  the  United  States.  Tha 
•xerciae  of  the  power  of  tike  state  In  ttiia 
^  field  cannot  be  drawn  in  quevUon  in  thia 
«  court  or  elsewhere  than  in  its  own  oourts, 

•  except  tor*  the  pnrpoM  of  restraining  It 
within  the  limita  thus  eatabliihed.  One  of 
the  limitatjons  upon  the  power  of  the  state, 
imposed  bf  vne  l4ih  Amendment,  is  that 
the  state  shall  not  deprive  any  person  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law.  The  plaintiff  contends  that 
the  sentcDce  awarded  against  Whitney  vio- 
lated this  prohibition,  in  that  Whitney  had 
no  opportunity  to  be  heard  upon  and  oe- 
fend  against  that  part  of  the  sentence  which 
imposed  a  fine  and  authorized  a  judgment 
against  his  estate  for  its  collection.  The 
plaintiff  therefore  ituiits  that  the  sate  on 
execution  of  Whitney's  land  was  bad,  be- 
cause the  execution  isened  upon  a  judgment 
which  was  void.  The  short  and  conclusive 
answer  to  the  whole  contention  ia,  that  it 
is  not  true  in  fact.  Whitney  was 
given  an  opportunity  to  be  beard  and 
to  defend.  The  information  charged  him 
with  embezzling  eil,lSO,  the  property 
of  Harlan  conntr-  The  trial  was  had  upon 
thia  information  and  the  Jnry  returned  a 
verdict  in  the  following  terms: 

"We,  the  jury,  duly  Impaneled  and  sworn 
In  the  aliove- en  titled  cause,  do  find  the  de- 
fendant guilty,  as  euarged  in  the  informa- 
tion, and  we  furtner  find  the  sum  so  em- 
bezzled to  be  Sll,190."  Thereupon  it  be- 
came the  duty  of  the  oonrt  to  impose  a  een- 
tence  of  imprisonment  of  not  less  than  one 
year  nor  more  than  twenty-one  yea  re,  and 
ot  a  fine  that  should  be  equal  to  double  the 
amount  of  the  money  embezzled.  This  was 
done.  The  ease  was  then  appealed  to  the 
supreme  court  of  Nebraska,  argued  by  coun- 
sel, and  the  conviction  affirmed.  It  Is  idle 
to  say  that  Whitney  was  denied  »  hearing, 
or  an  opportunity  for  every  defeme  permit- 
ted to  him  by  the  laws  of  NdiraduL 

The  plalntjff  in  error  resta  his  contention 
upon  some  language  used  by  the  supreme 
court  of  Nebraska  in  Everton  v.  State,  ubl 
supra.  In  that  case  Gverson  was  ccwrleted 
of  a  trespass  upon  the  land  In  dispute.  Ee 
defended  against  the  charge  by  claiming  ti- 
tle through  the  deed  from  Whitney,  under 
«  which,  aa  Everson's  grantee,  the  plaintiff  in 
S  this  case  claims   title.     The   state,   on   the 

*  other  hand,  contended  that  the  title'waa  in 
Harlan  county  by  virtue  of  the  sale  on  ex- 
ecution hereinbefore  stated.  Sverson,  as- 
serting, as  the  plaintiff  here  asserts,  that 
the  execution  sale  paaaed  no  title,  attacked 
the  judgment  upon  which  It  was  Issued 
upon  two  grounds ; 

FlTi«,  ttiat  the  Ikw  rate'  yrUA  tt  wu 


rendered  was  repealed  by  a  sutieeqnant  pro- 
vision of  the  Oonstltution  of  the  statej 

Second,  that  it  was  uneonstitntlonal  in 
inflicting  a  double  pnnieliment.  In  that  tha 
fine  was  added  to  imprisonment. 

In  overmling  these  two  eontenttoni  Uie 
oourt  deaerilted  the  statute  aa  one  giving 
a  fixed  sum  "in  the  nature  of  liquidated 
d&mages  ...  to  one  who  has  suffered 
injury  Iiy  the  wrongful  act  of  a  publie  officer," 
and  aaid:  "We  ...  do  not  care  to  put 
ourselves  upon  record  as  holding  that  the 
return  of  the  properfy  or  the  value  of  tha 
property  wliich  the  thief  has  embezzled  or 
stolen,  either  voluntarily  or  by  compulsory 
process,  should  be  considered  any  part  of 
his  punishment  within  the  meaning  of  onr 
Bill  of  Rights."  P.  IBS,  N.  W.  p.  138.  See- 
ing hold  of  this  language,  tha  plaintiflT  In 
error  in  thia  case  argues  that,  by  an  Inter* 
pretation  ot  the  statute  binding  upon  na.  It 
authorizes  a  mere  civil  judgment  for  dam- 
ages, against  which  the  defendant  haa  been 
denied  tlie  rif^t  to  defend  by  showing  that 
his  dvil  liability  for  the  emt>enlament  had 
been  disebaiged,  and  that  therefore  the 
judgment  was  wanting  in  due  process  ol 
law.  But  this  argnmant  misinterprets  the 
deelalon  of  the  supreme  court  of  Nebraska 
by  giving  to  its  langoaga  a  meaning  not  «x- 
preaaed  or  intended. 

As  part  of  the  coneeqnences  of  a  eonvie- 
tion  of  tne  erime  of  embezzlement  by  a  pub- 
lie  officer,  the  law  of  Nebraska  provides  tuat 
a  fine  double  the  amount  emiMzzled  eliall  M 
inflicted,  which  shall  operate  as  a  judgmast 
against  the  estate  of  the  convict  It  is  not 
of  the  slightest  importance  whether  this 
fine  Is  called  a  penaltr,  a  punishmeat,  or  a 
civil  judgment.  Whatever  it  ia  called,  it 
cornea  to  the  eonvlct  aa  the  result  ol  his 
crime.  The  amount  of  the  judgment  is^ 
fi:rad  by  the  amount  of  the  emtiezzlemant,2 
and  not  by  the  amount* remaining  due  on* 
aeeouut  of  the  embeszlemnt,  and  the  only 
question  left  open  to  the  aocused  Is  tha  fact 
and  amount  of  the  embcnlcment.  It  b 
provided  that  the  judgment  shall  issue  for 
double  that  amount,  entirely  irrespective  of 
the  question  whether  restitution  has  been 
made  in  whole  or  In  part.  Upon  the  only 
question,  therefore,  open  to  him,  Whitney 
liad  an  opportunity  to  be  heard,  and.  In 
point  of  fact,  wns  heard.  Upon  lils  appeal 
(fiS  Neb.  £97,  73  N.  W.  SSO)  the  amount  of 
the  embezzlement  was  azpreasly  affirmed  by 
the  court  (p.  303,  N.  W.  p.  701),  and  the 
claim  that  the  restitution  of  the  stolen  pro^ 
erty  relieves  the  offender  from  criminal  lia- 
bility was  pronounced  "a  monstrous  doc- 
trine," and  It  was  said:  "IThether  or  not 
Harlan  connty  has  been  successful  In  eol- 
lecting  or  securing  the  payment  of  the  mon- 
<j  iriilcdi  the  dafsndant  la  charsed  with  hM> 
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iag  wnbeczled  U  of  no  conwqueoee  In  tUs 
caaa."  Whitn^  had  full  opportauti^  to  pr*- 
Mut  erery  defeoM  allowed  to  liim  hj  the 
law  of  tka  itata.  Th*  lav  Itaelf  wu  Jiuti- 
fled  b^  tlia  plenary  power  ol  the  state,  and 
mither  It  nor  its  administration  In  Uiia 
case  diaeloMS  an;  rialation  of  a  right  se- 
cond b7  the  Constitution  of  the  United 
States,  and  the  Judgment  of  the  Circuit 
Conit  is  therefore  affirmed. 


<»4  n.  B.  COS) 
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Pctenta — ooaitnictian  —  narrowing  claim — 
pdu  sUte  of  ait. 

1.  TIw  d&ima  of  tiM  Harden  patent  No. 
700.BI9,  for  an  improTement  in  a  sprlng-bal- 
anee  computing  scale,  most  be  deemed  to  be 
limited  to  the  apeciflo  nMona  shown  for  trans- 
lating the  vertical  movement  of  the  runner 
into  the  Totarj  movement  of  the  vertical 
inner  eomputing  cjUuder,  in  view  of  the  ac- 
tfim  of  the  Patent  OfBee  in  requiring,  as  a 
means  of  saving  the  flnt  claim,  that  such 
claim  call  for  "a  spring-supported,  load- 
bearing,  and  crlinder-rerolTiiig  rod,"  and 
"eonneoting  means  Iietween  rod  and  comput- 
ing ojUuuer"  to  secure  the  rotary  movement 
of  the  inner  cylinder,  in  wlilch  action  the 
applicant  acquieioed,  though  "without  preju- 
dice to  the  claims  which  remain,"  because 
"tlte  allowed  claims  appear  to  cover  the  in- 
renUon  as  it  would  be  conatmcted  in  prac- 
tice," and  in  view  of  the  state  of  the  art, 
wliidi  eiiowa  that  the  elements  of  the  ia- 
Tentlon,  I>roadly  conaldend,  wen  pieviously 
dieeloaad  in  liorizontal  nuiehtnes,  and  that 
the  idea  of  vertical  construction  waa  old. 
Patents — infringement — nonnse  of  essential 


2.  Infringement  of  the  claime  of  the 
Hiqrden  patent  700,919,  for  an  improvement 
in  spring-balance  computing  scales,  does  not 
nnut  from  the  naa  of  a  scale  in  which  the 
downward  movement  of  Hie  load  accom- 
plishes the  rotary  movement  of  the  inner 
computing  <^]inder  by  other  mechaniam  than 
the  Buapended  rod  with  its  spiral,  which, 
wKh  its  connection  with  the  cylinder,  is  the 
esaential  element  of  the  Hayden  InTsntion. 

[No.  ITS.] 


APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
wliich  affirmed  a  decree  of  the  Supreme 
Court  of  that  District  dismiasing  a  bill  to 
restrain  the  infringement  of  a  patent.    Af- 

See  same  case  below,  EA  App.  D.  C.  288. 
The  facta  are  stated  in  the  opinion. 


Mesara.  HsMlla  Chnidi  and  Joseph  & 
Church  for  appellant. 

MeBst*.  H.  P.  Doollttte  and  X.  Hilton  Jack- 
son for  appsllea. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  conrt: 

This  ia  an  appeal  from  the  court  of  ap-  « 
peals  of  the  Diitriot  of  Colombia,  affirming  g 
a  decree  of  the  aujffeme  court  of  tha'Dis-  * 
triet,  dismiasing  the  bill  of  the  Computing 
Scale    Company    of    America,     appellant, 
against     the     Automatic    Scale     Gimpany, 
based  upon  the  alleged  InMngement  of  let- 
ters patent  No.  T00JI19,  granted  to  the  c<mi- 
platnant   aa  the   asaignse  of  the   inventor, 
Austin  B.  Hayden,  said  letters  bearing  date 
May  ST,  1002,  for  an  Improvement  In  com- 
puting acalaa. 

The  bill  contained  a  prayer  for  an  injuac- 
tion  and  scoounting.  The  answer  denied  the 
patentability  of  the  alleged  invention  of  the 
plaintiff,  aet  up  the  alleged  anticipating  in- 
vention of  one  Chriatopher,  and  denied  in- 
fringemmL 

The  alleged  Improrement  of  Hayden  ia 
shown  in  the  accompanying  illustrations 
taken  from  the  patenL     [See  next  page.] 

To  understand  these  drawings  they  are 
to  be  viewed  In  the  light  of  the  description 
of  the  meeltanlsm  given  by  complunant's 
expert,  whidi  ha*  tke  approval  of  tlie  ex- 
pert of  the  ^fendant,  and  waa  accepted  as 
correct  in  the  court  of  appeals.  This  de- 
scription, somewhat  abridged.  Is  aa  follows: 

"The  two  principal  parts  of  the  mechan- 
ism are  as  follows:  1st,  a  vertically  ar- 
ranged, nonrotating  fnme  which  comprises 
and  includes  a  vertical  cylindrical  casing 
which  incloses,  conceals,  and  protects  the 
major  portion  of  the  operating  portions  of 
the  scale,  and  upon  which  are  marited  the 
price  indications  which  indicate  the  price 
per  pound  at  which  the  artielea  weighed  are 
to  be  sold.  As  dearly  shown  In  the  draw- 
ings thie  external  casing  or  frame  fa  pro- 
vided with  a  vertically  diapoaed  sight  open- 
ing through  whioh  the  coacting  mechanism 
la  obaerrable,  and  along  one  vertical  edge  of 
this  sight  opening  are  arranged  the  numer- 
als indicating  the  price  per  pound. 

"The  second  of  these  principal  parts  is  a 
second  cylinder  located  within  the  easing, 
thia  cylinder  constituting  a  computing  cyl- 
inder or  chart  drum  upon  which  are  placed 
indications  indicating  the  weight  in  pounds 
of  the  article  weighed,  and  alao  having  oth- 
er indications  indicating  the  price  of  an  arti- 
cle weighed  corresponding  to  the  weight  and 
to  the  price  per  pound.  Thia  chart  drum  or 
computing  cylinder  extonds  vertically  with-  h 
in  the  external  casing  and  it  is  arranged  toS 
rotata*«n  a  vertical  axia  within  the  extomal* 
caalng.     This  easing  la  appropriately  con- 
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neoted  to  th«  spring  baUneing  roechanisni 
and  to  tbe  bmIo  pan  so  that  when  the  (pring 
balaoeing  mectutaiim  moTU  up  and  down  on 
the  placing  or  removing  of  a  load  on  the 
■cale  pan,  the  chart  drum  will  b«  rotated  in 
g,  one  direction  or  the  other  within  the  exter- 
H  nal  casing  or  frame. 

•  *  "Ai  shown  in  Fig.  S,  the  weight  and  val- 
oe-tndicating  figuree  are  placed  In  horixon- 
tal  rows  on  the  external  lurface  or  periphery 
of  the  njtatable  chart  drum  of  the  com- 
puting cylinder,  the  weight  indications  be- 
ing ahoWD  In  a  horizontal  row  at  the  bottom, 
and  the  price  indication*  in  horizontal  rows 
above,  there  bdng  aa  many  of  these  hori- 
sontal  rowi  of  price  Indicating  fignrea  as 
^  there  are  'price  per  pound'  indicating  figures 
g  on  the  fixed  external  easing.  Theaa  value- 
>  Indicating  fignrei  on  'Om  ehart  drum  are 
eomputed  at  different  ratal  oorreapondlng 
to  the  "price  per  pound'  flgurei  on  the  ex- 
ternal casing.  A*  indicated  In  figure  2  of 
tile  drawings  of  the  patent,  there  is  snp- 
poied  to  be  a  weight  on  the  scale  pan  of  B 
ponnda,  this  weight  being  indicated  on  the 
weight  scale,  and  It  will  be  seen  Oiat  in 
■ueh  inetanee  the  varioua  value  indications 
m  the  duut  drum  oppoiits  the  'prioe  per 
pcFUtd'  indications  on  the  fixed  casing  are,  in 
•i«li  Illustrated  instance,  five  times  aa  great 
aa  the  corresponding  'price  per  pound'  indi- 
cations.  The  drawings  Illustrate  only  a  por- 
tion of  tbe  indicating  figures  on  the  chart 
drum,  but  it  will  be  understood  In  practice 
that  this  drum  will  b«  entirely  eovered  on 
its  external  snrfaoe  with  figures  corrcHpond- 
Ing  to  the  weights  multiplied  by  the  figures 
indicating  "price  per  pound'  on  the  nonrota- 
table  external  casing,  Aocordlngly,  when- 
•rer  the  Interior  chart  drum  is  turned  a  dla- 
tance  corresponding  to  the  load  placed  on 
the  scale  pan,  the  value  of  the  load  can  be 
read  at  once  opposite  tbe  figures  on  the  ex- 
ternal casing  which  correspond  to  the  price 
per  pound  of  the  article  weighed. 

'The  various  prioe  indications  on  the  ehart 
drum  are  visible  through  the  sight  opening 
In  the  external  casing. 

TThe  mechanism  whereby  tlie  ehart  dmm 
ia  rotated  a  distance  corresponding  to  tbe 
weight  of  the  load  placed  on  the  scale  pan 
ia  as  follows:  The  balandng  mechanism  is 
a  spring  balance  comprising  two  springs 
which  are  suspended  from  *  sattable  portion 
of  the  nonrotating  frame  of  the  scale.  To 
the  lower  ends  of  these  springs  is  attached  a 
eroasbar  In  the  middle  of  which  depends  a 
rod,  this  crossbar  and  rod  constituting  the 
runner  of  the  scale.  (See  Fig.  3.)  Thescale 
pan  is  suspended  from  the  lower  end  of  this 
vod  aa  iUnstrated  in  Hgure  1.  When  a  load 
is  pkced  on  the  scale  pan  the  vertical  run- 
Mfi  moves  vertically  downward  distending 
Urn  spring  to  aa  aztant  proportional  to  the 


weight  of  ths  load.  In  order  to  fnfieate  tbe 
freight  this  vertical  movement  of  the  spring- 
supported  runner  is  converted  or  translated  « 
into  a  rotary  movement  of  the  chart  drum  J 
by  soitable  Intcrvenlng*mechaniim.  This* 
intervening  mechanism  oonaists  of  a  spiral 
groove  of  high  pitch  on  tbe  vertical  rod  and 
two  rollers  Jonmaled  In  suitable  bearings 
carried  by  the  rotatahle  chart  drum,  the  bear- 
ings of  one  of  these  rollers  being  spring 
pressed  so  that  the  rollers  are  held  in  yield- 
ing contact  with  the  spiral  groove  on  the 
rod.  Consequently  as  the  rod  moves  verti- 
cally the  spiral  groove  thereof  causes  the 
chart  drum  or  computing  cylinder  to  rotate 
on  its  vertical  axis. 

"Accordingly,  tbe  mechanism  Is  such  that 
the  vertical  movement  of  tlw  runner  Is  tiana- 
lated  into  rotary  movement  of  tbe  ehart 
drum,  and  the  chart  drum  U  rotated  to  an 
extent  proportional  to  tho  vertical  move- 
ment of  the  runner." 

In  his  application,  Hayden,  having  set 
forth  a  description  of  his  invention,  dis- 
claiming any  intention  to  limit  his  invention 
by  tbe  precise  description  of  the  spedfioa- 
tions,  except  as  appears  from  hie  claims, 
sets  forth  eleven  (11)  claims,  which  he  al- 
leges as  new  and  desire*  to  secure  by  let- 
ters patent. 

The  claims  alleged  to  be  infringed  in  this 
ease  are  numbered  1,  2,  8,  T,  and  8.  Num- 
ber* I  and  2  are  practically  alike,  except 
that  in  No.  2  the  spring-supported,  load- 
bearing,  and  cylinder-revolving  rod  Is  de- 
eeribed  aa  nonrotatably  suspended.  Claims 
6,  7,  and  8  have  some  trifling  variations, 
but.  In  the  view  we  take  of  this  case,  they 
are  sufficiently  embodied  In  claim  No.  0, 
We  ehall,  therefore,  consider,  la  arriving  at 
a  decision,  claims  1  and  0.    Tb«j  are  as  fot* 

"1.  In  a  spring-balance  computing  seals, 
the  combination  of  a  «nltably-Bupported  ver- 
tical nonrotatable  casing  provided  with  a 
price  Index,  a  vertical  rotatable  computing 
cylinder  joumaled  in  said  easing,  provided 
with  cost  computations,  a  spring-supported, 
load-bearing,  and  cylinder- revolving  rod  sus- 
pended from  said  casing,  and  connecting 
means  between  tod  and  computing  cylinder, 
whereby,  by  longitudinal  movement  of  the 
rod,  rotary  movement  is  imparted  to  said 
cylinder,  substantially  aa  and  for  the  pur- 
pose set  forth. 

'^6.  In  a  spring  balance,  the  eombtnattoffle 
of  a  nonrotating  frame  providing  an  ex>S 
temal  casing  and  having  means  for*support-* 
ing  it  from  above,  weighing  spring*  secured 
at  their  npper  ends  to  rigid  parts  of  said 
frame,  a  vertically-movable  runner  whid  Is 
suspended  from  the  lower  ends  of  imU 
springs  and  U  provided  with  depending 
mMita  to  gnpport  ths  load,  a  chart  drma 
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rotktkblj  mounted  wltUn  lAid  oaalng  on  a 
vertical  axw  and  hmviag  •xtwnal  horizon- 
t&I  rows  of  TBlue-lndlcating  figiuw  com- 
puted at  different  ratet,  aald  eaaiug  having 
a  light  opening  through  -which  portiona  of 
•aid  raluc-iodieatiiig  rowa  maj  be  aeen,  and 
eorreaponding  rate- indicating  flgorea  on  the 
outer  face  of  said  frame  adjacent  to  the 
ralue -indicating  lowt  on  the  chart  drum, 
and  mechanism  for  tranalating  the  Tertical 
moTGmcnt  of  the  runner  into  tha  rotary 
movementa  of  the  chart  drum." 

Hajden  did  not  aHume  to  he  a  pioneer  in 
this  field  of  invention,  but  be  clalma  to  have 
made  an  improyement  in  computing  Male* 
of  the  BpTing-balanee  tjpe,  and  etatea  hie  ob- 
ject to  be  apedall;  to  increaae  the  comput- 
ing capacity  of  aealei  of  that  type. 

An  examination  of  the  reoord  discloaei 
that  computing  acalea  have  been  tha  subject 
of  prior  invention)  and  were  well  known  at 
the  time  of  Eayden'i  application.  It  la 
true  that  the  s^ea  discloaed  la  the  pric 
art  were  generallj  thoM  having  a  horizontal 
axis,  case,  and  cylinder,  although  it  waa  not 
■ew  to  arrange  a  scale  vertically. 

If  WB  are  to  read  the  claims  aa  broadly 
M  ia  contended  for,  and  omit,  for  the  pres- 
ent, vertical  construction  shown  by  Hayden, 
we  shall  find  In  the  patent  of  Fhlnney,  No. 
108,869,  of  Augnat  30,  1870,  a  computing 
Male  having  the  genei^  elements  ol  a 
rotatable  eulng,  provided  with  a  prioe  Index 
and  rotatable  cylinder  joumaled  bt  tb«  case, 
and  having  computations  therera,  a  snspend- 
•d,  spring- supported,  load-bearing,  and  cylin- 
der-revolving rod,  and  oonneetlng  means  oe- 
tween  the  ni  and  computing  cylinder,  to  im- 
part rotary  motion  to  the  inner  cylinder. 
This  is  perhaps  more  emphatically  true  in 

V  the  invention  of  Smith,  patoit  No.  S4S,B19, 

g  of  September  S,  1895. 

•  *In  the  patent  of  Babcoeic,  No.  <21305, 
February  IB,  ISBO,  a  vertical  construction  ii 
shown.  It  Is  true  that  Babcock's  Invention 
waa  not  automatie  in  ita  operation,  and 
required  the  Intervention  of  the  opentor  to 
oomplete  the  required  process,  but  it  serrei 
to  show  that  the  idea  of  vertical  oonatrua- 
tlon  was  not  new  when  Hayden  entered  the 
flehL  Talcing  the  state  ot  the  art  at  that 
time,  it  ia  evident  that  there  Is  little  i 
to  claim  a  broad  construction  of  Hayden's 
Improvement.  It  is  well  settled  by  nui 
ous  decisions  of  this  court  that,  while  a 
combination  of  old  elements  producing  a 
new  and  useful  reault  will  be  patentable, 
yet,  where  the  combination  Is  merely  the 
assembling  of  old  elements  producing 
new  and  useful  result,  invention  Is  not 
shown.  Office  Specialty  Mfg.  Oo.  t.  Fenton 
HetAlUe  Ufg.  Co.  174  U.  S.  4S2-1B8,  43  L. 
ad.  1056-1060.  ID  Sap.  Ct.  Sep.  Oil,  and  pn- 
tIou  d«eUoas  of  tUa  Mort  than  4Ud. 


It  la  tma  that  many  valuable  inventiou 
eeem  simpl«  when  aoccHnplished,  and  yet  an 
entitled  to  protection.  The  booka  abound  in 
caees  showing  inventions  involving  only 
small  departure  from  former  means,  yat 
making  the  difference  between  a  defective 
mechanism  and  a  practical  method  of  accom- 
plishing reaulta  la  such  oases  a  decision  ia 
favor  of  invention  as  distinguished  from 
mere  mechanical  improvement  has  not  In- 
frequently resulted,  in  view  of  the  fact  that 
the  device  ha*  mad*  tha  difference  between 
an  impracticable  maohitte  and  a  useful  im- 
provement displacing  others  theretofore  oc- 
cupying the  field.  Krementx  v.  B.  Cottle 
Oo.  148  U.  8.  6S6,  ST  L.  ed.  US,  13  Sup.  Ot 
Rep.  719;  Consolidated  Brake-Shoe  Co.  t. 
Detroit  Steel  ft  Spring  Co.  47  Fed.  891;  Star 
Brass  Works  v.  General  Electric  Co.  40  a 
C.  A.  400,  111  Fed.  398. 

In  the  present  case  it  nowhere  appears 
in  the  testimony,  nor  Is  it  claimed  in  the 
spedScatlons  of  Hayden's  patent,  that  tka 
prior  meidianlims  of  horiiontal  construction 
were  Impracticable  or  inefflcient.  There  la 
no  suggestion  that  Hayden's  invention  haa 
been  the  last  step  between  an  Inopuatlve 
machine  and  one  practically  operative  and 
useful.  There  is  no  showing  that  it  baa*, 
been  generally  accepted  in  the  tiade  andS 
displaced'tbe  former  machines  used  for  tha* 
same  purpose.  Without  resort  to  the  record 
in  the  Patent  OiBoe,  we  think  it  is  plain 
that  the  invention  is  but  a  small  advance 
upon  others  already  in  use. 

Broadly  considered,  the  elements  of  Hay* 
den's  invention  were  ia  tba  horizontal  ma- 
chines, and  the  Idea  of  vsrtioal  constructtoa 
was  old.  Oonaldering  this  invsntion  in  the 
light  of  what  ooonrred  In  tha  Fateot  OfSoa 
in  connection  with  the  other  considerations 
already  referred  to,  and  the  state  of  the  art 
at  the  time,  we  think  Hayden's  invention 
can  only  be  sustained  to  a  limited  extent. 

Before  taking  up  the  record  as  disclosed 
in  the  file  wrapper  and  contents  we  may 
premise  that  it  ia  perfectly  well  settled  In 
this  court  by  frequent  deciaiona  that  where 
an  Inventor,  seeking  a  broad  claim  which  la 
rejected,  in  whioh  rejection  he  aoquiesesa, 
substitutes  therefor  a  narrower  claim,  ha 
cannot  be  heard  to  insist  that  ths  eoastriM- 
tion  of  tha  claim  allowed  shall  cover  that 
which  haa  been  previously  rejected.  Corbln 
Cabinet  Lock  Co.  r.  Eagle  Lock  Co.  100  U.  S. 
38-10,  37  L.  ed.  989,  ODD,  14  Sup.  fit.  Rep. 
28,  and  csaea  there  cited. 

A  late  statement  of  the  rule,  and  one  aa 
favorable  to  the  inventor  aa  the  previous 
cases  would  admit,  is  found  in  Hubbel)  r. 
United  SUtea,  178  U.  S.  77,  80,  IB  L.  ad. 
9G,  SS,  £1  Sup.  Ot.  Bep.  S4,  29,  aa  followa: 

"An  azaminatloB  of  tha  history  of  tht 
I  appsUaat'a  dalm,  ••  dlaeloaad  In  tba  flit 
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wrapper  and  oontentfl,  ahowa  that,  in  order 
to  get  his  patent,  he  waa  compelled  to  ao- 
Mpt  one  with  a  narrower  Tlf*"*  than  that 
aoDtained  ia  hia  original  application;  and  it 
ia  weU  lettlad  that  the  elalm  aa  allowed 
must  be  read  and  ioterpreted  with  rBfeTence 
to  the  rejected  claim,  and  to  the  prior  atate 
of  the  art,  and  cannot  be  eo  conatmed  aa  to 
•over  either  what  waa  rejected  by  the  Fat- 
•ut  Office  or  disclosed  by  prior  devieea.  Leg- 
gett  V.  Avery,  101  U.  8.  2G6,  ec  L.  ed.  SOS; 
Bhepard  v.  Carrigan,  US  U.  S.  603,  2B  L. 
•d.  723,  6  Sup.  Ct.  Eep.  408;  Knapp  v,  Mont, 
UO  V.  8.  221,  227,  37  L.  ed.  10S9,  lOOI,  14 
Sup.  Gt.  Rep.  81. 
B  "It  la  quite  troa  that  where  tha  differ- 
Saneea  between  tho  olaim  aa  made  and  aa 
'allowed  eonsiit  of  mere  changee  of*«Kprea- 
aion,  having  anbatantially  the  aame  mean- 
ing, eucb  changee,  made  to  meet  the  viewi 
of  the  eiaminere,  ought  not  to  be  permit- 
ted to  defeat  a  meritorioua  claimant.  While 
not  allowed  to  revive  a  rejected  claim  by  a 
broad  conatroction  of  the  claim  allowed,  yet 
the  patentee  ia  entitled  to  a  fair  oonatruc- 
tion  of  the  term*  of  hia  elalm  w  aetnaJly 

Looldng  to  the  record  in  the  Pat«nt  Offloe, 
««  find  that  claim  1,  aa  originally  preaented, 
read  aa  followa: 

1.  In  a  apring-balanee  eorapnting  aoUe, 
tlie  combination  of  a  anltably  enpported 
nrUeal  nonrotatable  caaing  pnivided  with 
a  price  index,  a  vertical  rotatable  computing 
Vlinder  joumaled  in  aaid  caaing  provided 
with  eott  computations,  a  apring-aupported 
load  pan  aupported  from  aald  caaing,  and 
mtana  connected  with  aaid  pan  and  cylinder 
tor  rotating  the  cylinder  aa  the  pan  la  low- 
ered under  preasure,  subatantialiy  aa  and 
for  the  parpoae  set  forth." 

The  examiner  rejected  thia  claim  npon  the 
Patent  of  Smith,  No.  HS.OIO,  price  leales, 
and  In  view  of  the  pateot  of  Turnbnll,  No. 
ST8,382,  apriag  aeales,  aaying;  "^t  would 
not  involve  invention  to  arrange  upon  Turn- 
bull'*  soalea  a  vertical  atatlonary  caaing  hav- 
ing within  it  a  revolvable  eomputiog  chart, 
tha  Bxia  being  connected  with  the  indvi- 
earrying  shaft  P  ehown  In  the  TumbuU  pat- 
•nt." 

To  this  the  applicant,  through  hia  ftttor- 
neys,  replied; 

"The  ftrat  portion  of  the  examiner*a  letter 
t*  not  understood,  a*  there  an  no  modifloa- 
tiona  referred  to  in  linea  8  to  i!B  of  page  8. 
A  reconBideratlon  of  the  claims  is  requested, 
for  the  reason  that  it  is  believed  that  the 
references  cited  da  not  antidpata  any  of  the 
claims.  In  both  of  tha  raferances  dted  a 
tack  bar  extending  transwaaly  of  the  cen- 
tme  of  rotation  of  tha  compntlng  ehart 
•arrca,  by  meaiia  of  engagement  with  a  ^• 
iMattka  Kda  of  th*  eomputiiic  atert,  to 


rotate  the  latter.  Tlus  Is  entirely  differ- 
ent from  applicant's  oonitrucUon,  and  it  la 
not  seen  that  the  references  are  pertinent 
to  the  isBue.  Certainly,  the  references,  nei- 
ther singly  nor  taken  together,  anticipate, 
the  structure  set  forth  in  the  claims,  andg 
there  can  hardly  be>any  question  that  the* 
construction  which  applicant  shows  is  a.  sub- 
stantial improvement  in  tba  art.  It  ia 
hoped  that  all  the  claims  may  be  allowed.' 
But  the  ezaminar  again  rejected  claims  I, 
8,  and  B  upon  the  refereneea  of  record,  and 
held  that  it  would  not  Involve  invention  to 
arrange  upon  the  vertical  ehaft  of  Tumbull's 
scale  a  computing  chart  and  inclosing  case 
having  the  charactmiistica  of  Smith's  scale. 
To  tUa  the  attomeya   for    applicant    an- 

"Theee  claima  are  eanoeled,  not  baoaosa 
considered  unallowable,  but  because  It  is  not 
desired  to  prosecute  an  appeal,  in  view  of 
the  fact  that  tha  allowed  claims  appear  to 
cover  the  invention  aa  It  would  ba  eon- 
stmeted  in  practioe.  The  eanedation  is 
made,  therefore,  without  prajndice  to  tha 
claims  which  remain." 

The  sixth  elalm  waa  allowed  upon  tha 
suggestion  of  the  examiner,  aa  foUowa: 

"In  a  spring  balance,  the  combination  of  a 
nonrotating  frame  providing  an  external 
easing  and  having  means  for  supporting  It 
from  above,  weighing  springs  secured  at 
their  upper  enda  to  rigid  parts  of  said  frame, 
a  vertically  movable  runner  which  la  en»- 
pended  from  tha  lower  ends  of  said  spring* 
and  ia  provided  with  means  to  support  tha 
loai^  a  diart  drum  rotatably  mounted  within 
said  casing  on  a  vertical  axla  and  having 
external  horizontal  rowa  of  value-Indicating 
figures  computed  at  different  rates,  said 
ca^ng  having  a  sight  opening  through  which 
portions  of  said  vslue-indicating  rows  may 
be  seen,  and  corresponding  rate- indicating 
figures  on  the  outer  face  of  eald  frame  adja- 
cent to  the  valua-indi  eating  rows  on  the 
chart  dram,  and  mechanism  for  translating 
the  vertical  movement  of  the  runner  into 
the  rotary  movements  of  the  chart  dram." 

It  was  afterwards  stated  by  the  exam* 

"Upon  consideration  of  claim  6  prepara- 
tory to  the  declaration  of  Interference  it  la 
found  that  the  claim  does  not  clearly  and 
patentably  distinguish  from  the  acak  shown  ^ 
in  the  patent  to  Herr,  No.  6S1,801,  June  12,  g 
1900,  Price  Scales,  and  It  isHherefore  neeea-  * 
sary  to  reject  the  claim.  It  is  believed, 
however,  that  tha  elaim  may  be  rendered  al- 
lowable by  inserting  depending  before 
'means'  in  line  «," 

and,  acoordingly,  the  word  "depending"  waa 
inswtad  in  the  cIMm,  so  aa  to  make  it  in  Its 
preaant  form.  How  thla  added  aaythlng  ta 
—    ofthan    ----- 
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it  it  difflealt  to  perceive,  in  view  of  the  pre*> 
euce  of  "depending  means  to  aupport  the 
load"  in  mil  acalei  of  thk  cUbb. 

The  genenl  rule,  as  (tated,  ai  to  the  ef- 
fect of  •  patentee  itriking  out  a  broad  claim 
and  accepting  a  narrow  one,  la  conceded  b/ 
tile  learned  oounsel  for  appellant,  bnt  it  b 
contended  that  it  an  InventOT  preaenta  a 
broad  claim  and  striicea  it  out  and  then 
pratenta  and  obtaini  an  equally  broad  claii 
he  loeea  no  right  bj  auch  action,  and  maj 
Jiutlf  claim  hia  allowed  claim  to  be  abroad 
one  and  have  relief  accordingly.  But  we 
think  the  action  of  the  department  in  ihia 
«aae  cannot  be  thua  eliminated.  Gaim  1, 
aa  preaented,  had  contained  the  word*  "a 
apring-Bupported  load  pan  aupported  from 
taid  caaing,  and  maana  connected  with  aaid 
pan  and  cylinder  for  rotating  the  i^linder 
aa  the  pan  ia  lowered  under  preaaore,"  and, 
aa  allowed,  there  waa  inaerted  "a  apring- 
fupported,  load-bearing,  and  CTlinder-reToW- 
Ing  rod  auapended  from  aaid  caaing,  and  con- 
necting meana  between  rod  and  computing 
cylinder,  whereby,  by  longitudinal  moTement 
t^  the  rod,  rotary  movement  ia  imparted  to 
MUd  cylinder,  eubatantially  aa  and  for  the 
purpose  aet  forth."  Thia  limitation  to  ape- 
elflc  means  is  certainly  a  nairowii^  of  the 

It  waa  accepted,  as  the  patentee  said,  "in 
Tiew  of  the  fact  that  the  allowed  claimi  ap- 
pear to  eover  the  invention  aa  It  wonid  be 
eonatructed  in  practice." 

We  cannot  think  it  waa  the  Intention  of 
the  department,  after  requiring  the  in 
tion  of  "a  spring-Bnpported,  load-hearing,  and 
eylinder-rerolting  rod"  and  "connecting 
meana  between  rod  and  computing  cylinder" 
to  aecnre  the  rotary  movement  of  the  inner 
^  cylinder  aa  a  meana  of  eaving  claim  1,  to 
g  then  permit  the  eUim  to  be  granted  broadly 
•  In  allowing  other 'elaims.  And  we  believe 
It  woald  b«  a  more  reasonable  construetion 
of  the  letter  of  the  applicant  to  aay  that 
he  recognized  that  hia  invention,  "aa  eon- 
atructed in  practice,"  must  have  read  Into  it 
to  suataln  the  claim,  the  apeciflc  means 
ihowi)  for  tranalating  the  vertical  move- 
ment of  the  runner  into  the  rotary  move- 
ment of  the  chart  drum,  rather  than  as  aav- 
ing  a  right  to  oonatrue  a  claim  broadly  aa 
Inalndlng  in  one  claim  what  had  just  been 
refuaed  in  another. 

It  ia  to  be  noted  that  Hayden,  ill  bia  apee- 
ificatlona,  say  a: 

"The  spiral  rod  paaaing  through  the  lower 
enda  of  the  caaing,  and  serving,  by  means 
of  its  connection  with  the  two  cylindera,  to 
rotate  the  oompnting  cylinder,  la  regarded 
aa  the  eaaence  of  thia  feature  of  the  inven- 
tion, however,  r^(»rdl«>a  of  the  preda*  de- 
tails of  annMtloB  batw«aa  cyUndan  and 


In  view  af  tlie  action  of  the  Patent  Office 
In  thia  case  and  the  acquieacene«  of  the  ap- 
plicant, oonaidered  alao  in  view  of  the  atat« 
of  the  art,  in  our  opinion  it  ia  neceaaary  to 
have  thia  novel  element  of  the  invention 
read  Into  them  in  order  to  save  the  elaima 
of  Hayden'a  patent. 

Conceding  that  thia  spiral  rod  and  its  oon< 
neotlons  with  tlie  cylinder  io  the  manner 
and  for  the  purposes  stated  ia  a  novel  fea- 
ture in  the  comUnatioD,  and  entitled  to  pro< 
tection,  it  la  of  that  narrow  character  of 
Invention  which  doea  not  entitle  the  pat- 
entee to  any  conaiderable  range  of  equiva- 
lents, but  must  be  practically  limited  to  the 
means  shown  by  the  inventor.  The  diatine- 
tlon  between  pioneer  inventions  permitting 
a  wide  range  of  equivalents  and  thoae  inven- 
tiona  of  a  narrower  character,  whid 
are  limited  to  the  construction  shown, 
has  been  frequently  emphaaized  in  the  de- 
cialon  of  thia  court.  CSmiotti  Unhairing 
Co.  V.  American  Fur  Ref.  Co.  198  U.  8.  309, 
406,  49  L.  ed.  1100,  1103,  2fi  Sup.  Ct.  Rep. 
SST,  and  caaes  therein  dted. 

Thua  limiting  the  invention,  we  do  not 
think  the  conatructlcn  of  the  defendant 
amounts  to  an  infringement.  Its  medianism, 
by  means  of  which  the  downward  more-  ^ 
ment  of  the  load  accomplisbes  the  rotary  S 
movement  of  tlte  oylinder,  eonslata'of  a  bar  ■ 
which  has  a  rod  extended  upward  and  esr< 
rying  a  rack  wbioh  roesbea  with  a  pinion  os 
a  shaft  joumaled  in  bearings  on  a  croasbar 
of  the  frame  of  the  machine.  On  thia  ahsA 
ia  a  gear  meahing  with  the  pinion,  aecured 
to  an  upright  shaft  Joumaled  In  bearings  In 
the  frame,  and  projecting  aliove  it  so  as  t« 
receive  a  light  frame  composed  of  croaa  arms 
and  a  circular  rim  to  which  the  chart  drum 
ia  aecured.  The  downward  movement  of  tha 
load -supporting  hook  causea  the  rack  to 
move  in  the  same  direction,  rotating  tha 
horizontal  shaft  by  meana  of  the  pinion, 
and  this  movement  ia  communicated  by 
meana  of  the  gearing  to  the  upright  abaft 
earrying  the  chart  drum.  The  cylinder-i*- 
voMng  rod  with  its  connectiona,  which,  aa 
we  have  seen,  waa  made  an  eaaential  ele- 
ment to  aocompliah  invention  in  Hayden'a 
device,  is  not  found.  The  complainant's  tat- 
pert  ia  of  opinion  that  It  ia  shown  in  tha 
liook  at  the  bottom  of  defendant'a  scale  for 
holding  the  load  pan.  We  cannot  agree  t* 
thia  coneluiion;  the  hook  is  not  the  cylin- 
der-revolving epiral  rod  and  does  not  ae- 
complish  its  function. 

The  court  of  appeals  held  the  sixth  claim 
void.  We  are  of  opinion  that  it  cannot  be 
allowed  for  the  broad  claim  "mechanism  for 
translating  the  vertical  movement  of  tha 
runner  Into  tha  rotary  movement  of  tha 
chart  drum,"  but  must  be  limited  to  Hay- 
'  '  rad  with  tta  aplraJ,  m§»^ 
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ging  witb  the  rollen,  or  aimilar  deTice*  on 
the  cylinder,  prutieally  in  the  manner  and 
for  tbe  purposes  abowa  tij  tiim.  II  the 
«laiin  be  tliue  limited,  for  the  reuon*  we 
bftve  alieftdf  BMted,  the  meohBiniBm  of  the 
defeadMvt  doea  not  infringe. 

We  find  no  error  ia  the  deeiee  rendered  bj 
tke  Court  of  Appeali,  and  it  1»  sSirmed. 

(204  U.  8.  EBB)  , 

WnjJAU  J.  DOYLE,  snd  Jamea  O.  Dock, 

Trading  aa  Dajle  A  Doak, 


Appellate  iCTiew  oi  contempt  proceedinxe— 
inrisdiction  of  ciicnit  conit  of  Jippeali 
SbmI  decree. 

Thecirmiiteouriol  appeals  cannot,  in 
advance  of  tbe  final  decree  in  the  suit,  review 
ma  order  of  a  Federal  drculL  court  which 
«djudgea  the  defenduite  in  euch  euit  guilty 
of  contempt  in  diiobeying  an  order  for  the 
productioa  of  certain  books  ajid  papen  for 
luapectioD  for  tlie  benefit  of  the  plaintiff, 
and  impoaea  a  fine  or  imprisooineDt  in  the 
event  of  failure  to  produse  such  booka  or 
paper*  by  a  ipecified  date,  aince  thia  ia  not 
a  final  order  rendered  in  a  proceeding  crim- 
inal in  its  nature,  and,  as  auch,  withm  the 
appellate  juriediction  of  the  drouit  court 
of  appaala,  under  the  act  of  March  3,  1691 
(20  Stat,  at  U  828,  chap.  617,  U.  S.  Comp. 
Stat.  laOl,  p.  G50},  3  6,  but  was  intended 
to  aecure  tlie  righta  of  the  party  to  tils  suit 
for  whoaa  bene&t  the  oriKioal  order  was 


ON  A  CEBTIFICATB  from  the  Unitsd 
State*  Circuit  Court  of  AppeaU  for  the 
Third  Circuit  presenting  a  queation  aa  to 
tho  aj^late  jurisdiction  of  that  court  to 
review  an  order  in  oontempt  proceedings. 
Answered  in  the  negative. 

The  facts  are  stated  in  the  opinion. 
Meaera.  E.  Clinton  Khoadi  and  John  C. 
Bell  for  Doyle  et  al. 
Ur.  Ihomu  fiaobam  White  for  the  Lon- 
M  don  Guarantee  &  Accident  Company. 

s 

■    *  Ur.  Justice  Day  delivered  the  opinion  of 
the   court: 

Thia  case  is  here  upon  certificate  from  the 
drcuit  court  of  appeals  for  the  third  olr- 
euit.  From  the  facts  stated  it  appear*  that 
William  J.  Doyle  and  James  G.  Doak  were 
adjudged  guilty  of  contempt  of  court  in  the 
eircuit  court  of  the  United  States  for  the 
eaat«m  diitriet  of  Pemn^Ivania.  Aftar  the 
bringing  of  the  action,  upon  the  petition  of 


the  London  Guarantee  &  Accident  Company, 
Limited,  the  plaintiff  below,  the  court  made 
the  following  order; 

"And  now,  June  2Sth,  19M,  the  oourt  oi- 
ders  the  defendant*  to  produce,  within  twen- 
ty days,  in  the  ofGce  of  the  clerk  ol  said 
court,  their  pay  aheeta,  time  books,  cash 
books,  and  all  other  boolcs  of  original  entry 
wliich  contain  information  as  to  tlie  amount 
ol  compensation  paid  to  employees  of  Uwm> 
selves  or  of  their  subcontractors  or  of  any 
other  persons  contemplated  in  the  contractu 
upon  which  suit  ia  brought  in  this  case  dur- 
ing the  period  of  said  oontracta,  aa  aet  forth 
In  the  petition  filed." 

After  that  order  was  made  the  certificate 

"Thereafter  the  plaintiff  presented  to  the  3 
court  a  petitio**al1egiiig  disobedience  by  the  * 
defendant  of  the  oliove  order  and  praying 
that  an  attachment  issue  against  them  for 
contempt  of  courL  Thereupon  the  eourt 
granted  a  rule  upon  the  defendants  to  show 
cause  why  an  attachment  should  not  issue 
against  them  for  contempt  of  oourt  by  rea- 
son of  their  violation  and  disobedience  of 
■aid  order.  To  thia  rule  the  defendant  filed 
an  answer  under  oath,  denying  intentional 
noncompliance  with  said  order,  and  etating 
that  they  were  not  able  to  produce  all  the 
books  aud  papers  called  tor,  because,  upon  a 
thorough  search,  the  absent  ones  eould  not 
be  found,  and  averring  their  belief  that  they 
were  accidentally  lost  or  by  mistake  were 
deetroyed  at  a  time  whM)  alterations  were 
made  in  their  office  and  a  removal  of  its 
contents  to  another  place  occurred.  Subse- 
quently, to  wit,  on  January  Sd,  IDDd,  upon 
tbe  hearing  of  the  rule,  the  court  gave  and 
entered  judgment  that  the  'defendants  are 
guilty  of  contempt  Irt  disobeying  the  order 
refened  to,'  and  further  adjudged  as  fol- 

"If  the  defendants  produce  ia  the  offlee  of 
the  clerk  of  the  circuit  court  on  or  before 
January  IGth,  1905,  the  ledger  of  )902-19M, 
the  pay  rolls  or  time  sheets  from  March  to 
May  2B,  19D3,  and  the  eash  book  from  May 
23  to  December  1,  1902,  or,  if  they  produce 
the  cash  book  alon^  they  are  ordered  to  pay 
no  more  than  the  costs  accruing  upon  thia 
motion,  including  the  stenographer'*  char- 
ges, on  or  before  January  20,  or,  in  default  of 
such  payment,  to  suffer  imprisonment  in  the 
jail  of  this  county  for  the  period  of  sir^ 
days.  If  the  foregoing  books  and  papers  are 
not  produced  on  or  before  January  10,  the 
defendants  are  ordered  to  pay  a  fine  of  (260, 
and  also  the  coat  accruing  upon  thia  motioo, 
including  the  stenograpber'a  ehargea,  on  or 
before  January  SO,  or,  in  default  of  auch 
payment,  to  suffer  imprisonment  In  the  jail 
of  this  couD^  for  the  period  of  sixty  daya." 

A  writ  of  error  was  altomd  to  the  olr- 
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cuit  court  of  appcftU.  Upon  tha  facta  ttat- 
{  Ad  the  loHowing  question  wu  Mrtiflad  to 
I   this  court; 

'  *  "Hm  the  elnmlt  oonrt  of  ^peaU  juri*- 
iliction  upon  the  writ  of  enor  aued  out  b; 
the  defendants  to  reriew  the  abOTs-reeited 
judgment  of  January  6th,  1006,  adjudging 
that  the  defendaats  are  guilty  of  contempt 
of  court  iu  diaobeyiug  ttie  abore-recitod  or- 
der of  court  of  June  ZSth,  1S04,  and  impoa- 
ing  upon  the  defendanta  a  fine  of  fZSO.OO 
on  the  epacified  eondltiona  and  termat" 

Cases  InToMng  the  right  to  review  orders 
of  the  Federal  courts  in  mattere  oE  contempt 
have  been  so  recently  before  this  court  that 
an  extended  discussion  of  the  principles  in- 
volved is  unnecessary.  Bessette  v.  W.  B. 
Conkey  Co.  194  U.  S.  324,  48  K  ed.  097,  24 
Sup.  CU  Rep.  SeS;  Re  Christensen  Engi- 
neering Co.  IM  U.  S.  4G8,  48  L.  ed.  1072,  24 
Sup.  Ct  Rep.  729;  Alexander  t.  United 
States,  £01  U.  S.  117,  GO  L.  ed.  eS6,  20  Sup. 
Ct.  Rep.  356. 

Iu  Bessette  t.  W.  B.  Gonksy  Co.  supra,  a 
queation  was  certiQed  here  from  the  drcuit 
court  of  appeals  of  the  seventh  dreult,  in- 
volving the  jurisdiction  of  that  court  to  re- 
view* lua  order  in  a  contempt  proceeding  find- 
ing the  peititjoner  guilty  of  contempt  for  tIo- 
lation  of  an  order  of  the  drcuit  court,  and 
imposing  a  fins.  In  that  case  the  subject 
underwent  a  full  examination  and  the  pre- 
vious cases  in  this  court  were  cited  and  re- 
viewed. As  a  result  of  those  decdsions  we 
deem  it  settled  that  an  order  punishing  for 
contempt,  made  in  the  progress  of  the  case, 
when  not  in  the  nature  of  an  order  in  a 
criminal  proceeding,  is  regarded  as  inter. 
locutory,  and  to  be  reviewed  only  upon  ap- 
peal from  a  final  decree  in  the  case. 

Re  Christensen  Engineering  Co,  supra. 
In  Bessette  t.  W.  B.  Conkey  Co.  supra,  it 
wae  pointed  out  that  this  court  bad  no  ju- 
risdiction to  review  judgments  iu  contempt 
proceedings  criminal  in  their  nature,  under 
the  power  to  punish  for  contempt  defined  by 
Congress  (1  Stat,  at  L.  83,  chap.  20)  and 
limited  by  the  act  of  March  2, 1831.  4  Stat. 
at  L.  487,  chap.  P9,  Rev.  Stat  |  72S,  U.  S. 
Comp  Stat  IBOl,  p.  BBS, 

The  right  to  reriew  a  judgment  in  a  con- 
tempt proceeding  in  the  circuit  court  of  ap- 
peals was  derived  from  the  circuit  court  of 
appeals  act,  i  fl  [26  Stat  at  I>.  82S,  chap. 
B17,  U.   S.  Comp.   Stat   1901,   p.   550],   of 
which  Mr.  Justice  Brewer,  speaking  for  the 
w  oourt  In  the  Bessette  Csae  said; 
I       "So  when,  by  I  6  of  the  courts  of  appeal) 
*  act.  tlie'eireuit  courts  of  appeals  *re  giTei 
jurisdiction  to  review  the  'final  decision  li 
the  district  court  and  the  existing  circuit 
courts  in  all  eases  other  than  those  provided 
for  in  the  preceding  section  of  this  act, 
!«■•  otherwiae  providsd  by  law,*  and  the 


ceding  leetlon  gives  to  ttiia  court  jurisdio- 
tion  to  review  convietions  in  only  capital  <a 
otherwise  infamous  orimas,  and  no  other 
provision  is  found  in  the  statutes  for  a  re- 
view of  the  final  order  in  contempt  eases, 
upon  what  satisfactory  ground  can  it  be 
iield  that  the  final  decisions  iu  contempt 
cases  in  the  drcuit  or  district  courts  are 
not  subject  to  review  by  the  circuit  oourta 
of  appeals  t  Considering  only  such  eases  of 
contempt  as  the  present — that  is,  cases  In 
which  the  proceedings  are  against  one  not 
a  party  to  the  suit  and  cannot  be  regarded 
as  interlocutory, — we  are  of  opinion  that 
there  is  a  right  of  review  in  the  eircult 
court  of  appeals." 

And  again,  in  the  same  case,  it  ia  said: 
"As,  therefore,  the  ground  upon  which  a 
review  by  this  court  of  a  final  decision  In 
contempt  eases  was  denied  no  longer  esista, 
the  decisions  themoelvea  cease  to  have  eon- 
trolling  authority,  and  whether  the  circuit 
courts  of  appeals  have  authority  to  review 
proceedings  in  eontsmpt  in  the  district 
and  eircuit  courts  depends  upon  the  question 
whether    such    proceedings    are    criminal 

It  therefore  appears  that  the  only  rl^t 
of  review  given  to  the  circuit  court  of  «^ 
peals  in  contempt  proceedings  is  derived 
from  the  act  giving  that  court  such  ri^t 
in  criminal  eases.  In  the  course  of  the  dis- 
cussion iu  the  Bessette  Case  It  is  said  that 
proceedings  for  contempt  may  be  divided 
into  those  which  have  lor  their  purpose  toe 
vindication  of  the  authority  and  dignity  of 
the  court,  and  those  seeking  to  punish  par- 
ties guilty  of  a  disregard  of  such  orders  as 
are  remedial  In  their  character,  and  in- 
tended to  enforce  the  rights  of  private  par- 
ties, to  compel  obedience  to  orders  and  de- 
crees made  to  enforce  their  rights,  and  to 
give  them  a  remedy  to  which  the  court  ^ 
deems  them  entitled.  And  it  Is  said  that§ 
the  one  class  il*criminal  and  puniUve  In  Its  ' 
nature,  in  which  the  government  and  the 
public  are  Interested,  and  tbe  other  civil, 
remedial,  and  coercive  in  Its  character,  In 
which  those  chiefly  concerned  are  individ- 
uals whoas  private  rights  and  remedies  are 
undertaken  to  be  protected  and  enforced. 
From  the  discussion  In  that  case  it  clearly 
appears  that  proceedings  whien  are  criming 
in  their  nature  Bud  intended  for  tbe  vindi- 
cation of  public  justice,  rather  than  the  co- 
erdon  of  tbe  oppodte  party  to  do  some  act 
for  Oie  benefit  of  anoUier  party  to  the  ae- 
tion,  are  the  only  ones  reriewable  in  the 
circuit  court  of  appeals  under  Its  power  to 
take  jurisdiction  of  and  determine  criminal 

In  that  case,  and  In  cases  generally 
where  the  right  of  reriew  has  been  reoog- 
nifod,  the  party  proseeuted  has  been  ottar 
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than  oiM  direetl;  int«reited  in  the  lult,  nai 
brought  Into  it  for  the  purpooe  of  pQniah- 
Ing  m  koown  TiolaUon  of  an  order  In  defl- 
anee  of  the  authorit;?  and  power  of  the 
oourt.  In  such  caae  the  prooeedisg  U  en- 
tirely independent  and  It*  pmieoution  does 
not  delay  the  conduct  of  tlie  action  between 
the  parties  to  final  decree.  True  it  ia  that 
In  some  cases,  aa  In  the  Chrlstenaen  Case, 
194  U.  8.,  the  puniehment  for  contempt 
which  has  been  held  reTie^able  le  for  a  past 
aet  of  n  party  in  violation  of  an  order  made 
for  the  beueflt  of  the  other  party.  In  that 
case  one  half  of  the  fine  Imposed  went 
the  United  States,  and  wae  not  Intended  tor 
ihe  enforcement  of  an  order  in  favor  of 
party,  but  rather  for  the  rindication  of  the 
authority  of  the  court,  and  punishment  for 
an  aet  done  In  violation  of  the  court's  order, 
and  it  woe  held  that  inch  judgment  was  in 
a  criminal  proceeding  and  reviewable  in  the 
circuit  court  of  appeals.  In  the  present 
ease,  while  it  Is  true  that  the  fine  imposed 
Is  not  made  payable  to  the  opposite  party, 
ampUanee  with  the  order  relieves  from 
payment,  and.  In  that  event,  there  Is  no 
final  judgment  of  either  fine 

"It  may  not  ba  always  easy,"  said  the 

learned  justice,  speaking  for  the  court  In  the 

9  Conkey  Case,  "to  classify  a  particular  aot 

I  u  belonging  to  either  one  of  these  two  clasa- 

*  es*  [speaking  of  vindicatory  and  remedial 

proceedings].     It  may  partske  of  the  char- 

acteristiea    of  both.    A  signlflcant  and  gen- 

eml  determinative  feature  is  that  the  act 

Is  by  one  party  to  a  suit,  In  disobedience  of 

a  special  order  made  In  behalf  of  the  othi 

Yet   sometimes  the  disobedience  may  be  of 

such  a  character  and  in  such  a  manner  as 

to  indicate  a  contempt  of  the  court  rather 

than  a  disregard  of  the  rights  of  Uie  advene 

party." 

In  view  of  the  principles  which  we  deem 
•«-tt1ed  by  the  adjudications  referred  to,  the 
question  decisive  of  the  present  case,  there- 
fore, is:  Was  the  judgment  rendered  In  the 
contempt  proceeding  criminal  in  ifa  nature, 
and  having  for  %ia  object  the  vindtcation  of 
the  authority  of  the  court,  or  was  It  one  in 
the  nature  of  a  proceeding  to  enforce  ai  or- 
der seeking  the  protection  of  the  rights  of 
the  party  to  the  suit  for  whose  bencSt  it 

The  certificate  does  not  fully  Indicate  the 
character  of  the  action  In  which  the  order 
ym»  made;  yet  sufficient  appears  from  which 
It  h  to  be  Inferred  that  the  action  before 
tbe  eonrt  was  one  In  which  It  - 
for  the  protection  of  the  plaintiff  that 
Inspection  of  the  booica  and  papers  of  the 
defendant  be  had.  ^la  defendant!  were  re- 
qnired  to  produce  In  tbe  office  of  the  elerk 
the  time  booki,  «Mh  bocAa,  gtc;,  oent»bilnc 


information  as  to  Um  amount  of  e 
tion  paid  to  the  empTc^ees  of  tl 
subcontractors,  or  to  any  otAer  persons  eon- 
templated  In  Uie  oontraots  upon  which  suit 
waa  brought  The  court  denned  it  proper, 
In  view  of  certain  contrasts  between  tha 
parties  that  these  books  and  papers  be 
opened  for  inspection  for  the  benefit  of  tlM 
plaintiff.  And,  after  hearing  the  parties.  It 
waa  adjudged  that  If  they  produce  the  book* 
they  should  be  liable  only  for  the  costs  of 
the  proceedings,  or.  In  d^ault  of  payment, 
suffer  imprisonment  for  a  period  of  siz^ 
days.  And  If  the  books  and  papers  were  not 
produced  on  or  before  Januaiy  IS  a  fine  of 
$ZGO  and  ooats  waa  Imposed,  or,  in  default  <rf 
payment  thereof,  imprisonment  in  the  coun- 
ty jail  for  the  period  of  sixty  days.  Wa  h 
think  It  is  apparent  from  a  perusal  of  thli  § 
order.  In  the  light  of  tlit*statement  of  faets  * 
under  which  It  waa  made,  that  its  object 
and  purpose  was  to  obtain  Information  for 
the  benefit  of  the  plaintiff  In  tha  mtlt  ki 
which  the  court  found  It  entitle!,  and  that 
tue  pnirisnment  of  fine  and  Imprisonment 
which  waa  in  the  alternative,  waa  imposed 
not  for  the  vindication  of  tha  aignity  or  an* 
tiiority  for  the  court,  In  the  faitereats  of  the 
public,  but  in  order  to  secure,  for  the  bene- 
fit of  the  plaintiff,  a  compliance  with  the  or- 
der of  tha  court  aa  to  the  production  of  the 
books.  The  ease  elearly  falls  within  the 
class  of  contempt  proceedings  which  are  not 
criminal  in  their  ii»ture,  and  are  not  re- 
viewable before  final  decree.  The  proceed- 
ing Is  against  a  parb^i  the  compliance  with 
the  order  avoids  tha  punishment,  and  thera 
is  nothing  in  tha  nature  of  a  criminal  suit 
or  judgment  impoaad  for  public  purposes  up- 
on a  defendant  In  a  criminal  proceeding. 

It  may  be  true,  aa  said  In  argument,  th^ 
unlesB  Uie  p*rty  complies  with  tha  order,  ha 
may  be  subjected  to  fine  or  Impriaonmentj 
and,  if  tbe  order  cannot  be  reviewed  until 
after  final  decree,  it  may  come  too  lata  to 
be  of  any  benefit  to  the  party  aggrieved. 
But  the  power  to  punish  for  contempt  is  io- 
hersnt  In  tha  authorl^  of  courts,  and  Is 
necessary  to  the  Bdministration  of  justlcay 
and  part  of  the  inconvenienoe  to  vrhich  a 
citizen  Is  subjsct  in  a  communitf  governed 
by  law  regulated  by  orderly  judicial  proce- 
dure. As  has  been  said,  while  the  party  may 
suffer  imprisonmsnt,  "he  carries  the  keys 
of  the  prison  in  his  own  pocket"  (Re  Nevitt, 
64  C.  C.  A.  622,  UT  Fed.  481),  and,  by  eoni- 
plianee  with  the  order  of  the  court,  may 
deliver  himself  from  punishment. 

But,  whatever  the  hardship,  the  question 
now  before  the  court  Is  as  to  the  authority  of 
the  circuit  court  of  appeals  to  review  judg- 
ments In  contempt  proceedings.  In  the  dr- 
onit  court  of  appeals  act,  aa  oonstmad  by 
this  court,  th*  Jnrlsdletlon  of  tha  dreult 
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oourt  of  appeals  ia  extended  to  the  right  to 
rariew  judgment'  entered  before  final  decree 
In  the  action  out  of  vlueh  the  contempt  pn>- 
g  ceedingB  arose  where  ttie  order  is  final  and 
*  in  a  proceeding  of  a  criminal  nature.  *  Be- 
jond  this,  the  juriBdlctlon  of  the  court  has 
not  been  carried,  and,  in  our  opinion,  no 
right  of  review  exists  in  inch  a  ease  as  it 
shown  in  the  certificate  t>efore  ue,  in  advance 
of  a  final  decree  in  tlie  case  in  which  the 
order  was  made. 

It  is  urged  I>7  counsel  for  plaintiff  in 
TOT  that  the  onlj  authority  of  Uie  circuit 
oourt  to  make  an  order  for  the  production  of 
books  and  papers  in  a  common-law  action  Is 
under  |  724  of  the  Revised  Statutes  of  the 
United  Btatea  (U.  B.  Camp.  Stat.  1901,  p. 
S83),  providing  for  the  productions  of  pa- 
pers after  issue  joined.  But  the  question 
eertified  ii  not  b«  to  the  Isck  of  anthori^ 
of  the  circuit  court  to  make  the  order  for 
want  of  jurisdiction, — »  question  which 
might  arise  upon  a  habeas  corpus  proceed- 
ing,— but  concerns  the  right  of  the  drcnlt 
court  of  aippeals  to  review  an  order  made  in 
the  circuit  court,  nndertaklsg>  to  punish  tor 
•ontempt  tor  Tiolatian  of  an  order  made  In 
other  than  a  proceeding  of  a  criminal  char- 
•ot*r.  Tixt  court  of  appeals  aot  of  1891 
givM  n»  right  to  review  other  than  final 
jadgmenta  in  the  district  and  circuit  eonrta, 
except  In  injunction  orders,  as  provided  in  | 
7  of  the  act.  McLish  t.  RoIT,  141  U.  S.  661, 
BBS,  3S  L.  ed.  893,  895,  1£  Sup.  Ct.  Bep. 
118. 

For  the  reasons  stated  we  think  the  Clr- 
enit  Court  of  Appeals  has  no  jurisdiction  to 
review  the  jndgnient  set  fori,h  in  the  cer- 
tificate, and  the  question  certified  will  be 
answered  in  the  negative. 


m*  V.  B.  623) 

JOHN  W.  DtTKE,  Mayor,  and  William  T. 

Walker  et  al.,  Goundlmen  of  the  City  of 

Guthrie,  PlfTi,  In  Err., 

0.  W.  TURNIIR  and  Jamw  A.  Klrkwood. 

Limitation  of  actions— mandamus. 

1.  A  proceeding  In  mandamus  cannot  be 
deemed  to  be  governed  by  the  limitations 
preBcribed  by  Okla.  Code,  i|  18,  23,  forcivll 
actions,  in  view  of  the  provision  of  t  694  of 
such  Code,  that  pleadings  in  mandarans  are 
to  be  construed  and  may  be  amended  and  is- 
sues joined  and  the  proceedings  bad  in  the 
same  mauner  as  in  a  dvll  action,  and  of 
the  declaration  in  |  697,  that  writs  of  man- 
damus may  not  be  Issned  where  there  is  a 
plain  and  adeqnate  remedy  In  the  ordinary 
MoiM  of  law.  • 

•Ed.  NaU-rnr  oum  In  poln^  t 


Limitation  of  m 

2.  Mandamus  to  compel  the  levy  of  a 
tax  to  satisfy  municipal  warrants  will  not 
be  refused  on  the  theory  that  tlu  relator* 
have  slept  upon  their  rights  for  an  unrea- 
sonable time,  to  the  prejudice  of  the  rights 
of  respondent*,  or  of  other  interested  per- 
sons, where,  In  some  form,  legal  proceedings 
for  the  collection  of  these  warrants  have 
been  prosecuted  by  various  holders  io  differ* 
ent  courts  up  to  the  commencement  of  th» 
mandamus  proceedings,  without  benefleial 
rMults.t 

IWo.  178.J 


IN  BREOS  to  the  Bnpreme  Court  of  tli» 
Territory  of  Oklahoma  to  review  »  jadg> 
ment  which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Logan  County,  in  that  tarri- 
tory,  awarding  mandamus  to  compd  tlw 
levy  of  a  tax  to  satisfy  municipal  warranto. 
Affirmed, 

See  same  ease  below,  14  Okla.  284,  7S  Pao. 
108. 

The  facts  are  stated  In  the  opinion. 

Messrs.  A.  H.  Huston,  L.  E.  Payson,  WH- 
liam  E.  Benham,  James  Hepburn,  and  Lm^ 
rence  ft  Huston  for  plaintiffs  In  error. 

Maaera.  Frank  Dale  and  A.  G.  C.  Blerw 
for  defendants  in  error. 

*  Mr.  Justice  Day  delivered  the  (pinion  of* 

the  court; 

The  original  action  was  a  proceeding  ia 
mandamus  commenced  in  tlie  district  court 
of  Logan  county,  Oklahoma  territory,  July 
23,  1903,  by  Turner  and  Kirkvrood  against 
the  mayor  and  oouncilmen  of  the  eity  of 
Quthrie.  The  petitioners  obtained  a  writ  of 
mandamus  in  the  district  court  to  oompd 
the  city  officials,  for  the  payment  of  certain 
warrants,  to  levy  a  tax  upon  the  property 
of  persons  residing  In  the  territory  covered 
by  various  former  "provisional  govern- 
ments," and  known  as  Quthrie  proper.  East 
Outhrie^  West  Outhrie,  and  Capitol  Hill, 
now  Included  in  the  city  of  Quthrie. 

niese  warranto  were  issued  in  pursoanc* 
of  a  special  act  of  the  territorial  legisla- 
ture, approved  December  25,  lfi90.  1  Wil- 
son's Rev.  A.  Anno.  Stat,  260,  261.  This  act 
was  the  subject  of  consideration  in  this 
court,  ito  validly  was  sustained,  and  its  his- 
tory will  be  found  in  GutJirle  Nat.  Bank  t. 
Quthrie,  173  U.  S.  62B,  43  L.  ed.  79S,  11> 
Sup.  Ct.  Rep.  G13.  The  act  is  set  forth  in 
the  margin  of  the  report  of  that  case  at 
p.  530,  L.  ed.  at  p.  797,  Sup.  Ct.  Rep.  at  p.  g 
514.  The  warrants  sued  upon  are  seventeen  * 
in'nnmber,  all  bearing  the  date  of  July  1, 
1883,  and  maturing  In  various  years,  from 
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Jul;  1,  1B94,  to  July  I,  1898,  iadiuln. 
neM  warrants  are  in  the  following  tonn: 

Warrant  of  fha  elly  ot  Quthrie,  nn«.hnm* 

tArritoiy. 
tS54.15.  No.  6. 

Treasurer  of  tb«  city  of  Outhrie: 

One  jtKT  attar  date  pa;  to  the  order  of 
Harper  S.  Cumiingham,  receiver  National 
Bank,  Guthrie,  the  amn  ot  five  hundred  and 
ftftj-fouT  and  15.100  dollan  with  Interest 
thereon  at  the  rate  of  S  per  centum  per 
annum,  from  June  3,  1891,  from  anj  moneTS 
which  ihall  ariie  from  ipecial  levy  for  the 
payment  of  ei^  warranta  iwued  under  the 
proviaiona  of  chapter  No.  14,  ot  the  Statutes 
of  Oklahoma,  providing  for  the  payment  of 
tndebtednesa  of  the  provisional  govemmenta 
of  the  citiea  of  Guthrie,  Eaat  Guthrie,  We»t 
Guthrie,  and  Capitol  Hill,  upon  the  aub- 
dlvision  of  Quthrie  known  as  East  Guthrie. 

By  the  order  of  the  city  council,  July  1, 

ises. 

A.  H.  McEIhlnuey,  Mayor. 
Attert:  E.  O.  Uilltken,  City  Clerk. 

ne  nprema  eourt  of  the  territory  pre- 
ceded ita  opinioa  with  the  following  state- 

"Thii  li  the  third  time  that  than  war- 
rants have  been  brought  before  this  court. 
W.  E.  Gray,  receiver  of  the  National  Bank 
of  GaUirie,  and  aucceeeor  to  Harper  S.  Cun- 
Bingham,  on  the  7th  day  of  September,  ISQS, 
eoffimeneed  a  roandamua  proceeding,  Iden- 
tioal  with  thia,  in  the  diatrict  court  of  Lo- 
gan county,  for  the  purpoae  of  compelling 
the  then  ntayor  and  councilmea  ot  Uie  ci^ 
of  Quthrie  to  levy  a  tax  to  provide  a  fund 
for  the  payment*  of  these  warrants;  the 
diatrict  court  allowed  the  writ,  but  the  oaoe 
was  appealed  to  this  court,  and,  on  the 
twelfth  day  of  February,  189T,  was  reversed. 
[fi  OUa.  188,  4S  Pao.  106.]  Aftor  this  re- 
versal nothing  whatever  was  done  by  the 
h  holder  of  these  warrants  In  the  way  of  tak- 
p  Ing  any  steps  towar  I  collecting  them  for 
*  more  than  tour  yeaTs'thereaftsr.  But  after 
the  decision  in  the  ease  of  the  Quthrie  Nat. 
Bank  v.  Quthrie  was  rendered  in  the  8u- 
]K«me  Court  of  the  United  SUtea  [173  U.  S. 
528,  43  L.  ed.  706,  19  Sup.  Ct.  Rep.  B13] 
Ute  holders  of  these  warrants  who  bad  lain 
dormant  during  the  years  made  another 
move.  The  old  caaa  ot  Gray  v.  Martin,  after 
ft  had  been  reversed  and  remanded,  had  been 
dropped  from  the  docket,  and  on  the  28th 
day  of  June,  1901,  Turner  and  Eirkwood 
tiled  their  motion  as  the  suooessors  in  in- 
terest of  Gray,  to  have  the  ease  ledooketed, 
•«d  also  filed  on  the  same  day  an  appli- 
eation  to  have  the  ease  revived  In  their 
names,  as  the  successors  in  interest  of 
Oray,  and  on  the  same  day  th^  filed  their 


motion  to  diamiss  said  action,  which  motjmi 
was  nistained,  and  the  case  dismissed. 
Shortly  after  the  dismiasal  ot  the  original 
mandunua  case  Turner  and  Eirkwood 
brought  suit  against  the  city  of  Quthrie 
upon  these  same  warrants,  wherein  a  judg- 
ment against  the  ei^  for  the  amount  of  the 
warrants  wna  prayed  for;  they  tailed  in  thia 
suit  in  the  district  court  and  appealed  to 
the  supreme  court,  where  the  judgment  of 
the  lower  court  was  affirmed.  [13  Okla.  28, 
73  Psc.  283.] 

"On  the  a3d  day  ot  July,  1903,  after  the 
final  deeidon  in  this  eourt  in  the  case  ot 
Turner  v.  Guthrie,  this  mandamus  proceed- 
ing was  oommenoed  against  the  mayor  and 
couneilmen,  the  same  being  in  all  reepect* 
similar  to  and  identical  with  the  original 
mandamus  proceeding  brought  by  W.  H. 
Gray,  reoeiver,  upon  the  asjne  warrant*  in 
1S9G.  The  return  and  answer  ot  the  alt«r- 
native  writ  seta  forth  the  same  defense  al 
was  alle^d  in  the  return  to  the  proceedings 
brought  by  Gray,  receiver,  and  also  alleges 
the  bar  to  the  action  ot  the  statute  of  lim- 
itations. Trial  was  had  before  the  court, 
wherein  it  was  agreed  that  the  allegations 
set  forth  In  the  fourth  answer  or  return  of  the 
defendant*  to  the  alternative  writ  are  true, 
and  which  show  the  facts  ■ubstantially  •• 
above  set  forth.  Thereupon  the  court  ren< 
dered  judgment  for  the  plaintiflla  below,  and  » 
allowed  a  peremptory  w"it  of  mandamus  3 
against  plafntifTs  in  error,*(rom  which  judg-» 
meat  and  final  order  the  plaintilTs  in  error 
appeal  to  this  court"  [U  Ofcla.  286,  78 
Pac.  108.] 

The  supreme  eourt  of  the  territory  af- 
firmed the  judgment  of  the  diatrict  court 
upon  the  ground  that  the  statute  ot  limi- 
tations, which  is  alao  the  defense  made  in 
the  ease  upon  which  the  decision  ot  the 
appeal  to  thia  court  turns,  did  not  begin  U> 
run  in  favor  ot  the  municipal  corporation 
upon  the  obligation  evidenced  by  the  war- 
rants until  the  municipally  had  provided 
funds  by  which  payment  could  be  made. 

The  authorities  are  much  In  conflict  as  to 
whether  a  statute  ot  limitations,  wdtuont 
express  words  to  that  effect,  governs  a  pro- 
ceeding In  mandamus  as  though  it  were  an 
ordinary  civil  action.  Some  of  the  easea 
hold  that  the  statoto  of  limitatjona  applie* 
wliicb  would  govern  an  ordinary  action  to 
enforce  the  same  right. 

Other  cases  bold  that  the  statute  of  Um 
itations  does  not  apply  as  it  would  to  or- 
dinary civil  actions,  but  the  relator  is  only 
barred  from  relief  where  he  has  slept  upon  his 
righte  an  unreasonable  time,  particularly 
when  the  delay  has  been  prejudicial  to  the 
righto  of  the  respondent.  The  eases  pro  and 
con  are  collected  in  a  note  to  |  30b,  Hii^ 
on  Extraordinary  Legal  Remedies,  3d  ed. 
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The   queation  I*  not  &  vow  one   in  Hum 

court;  it  was  under  eouBiderfttion  in  Chftp- 
nuii  T.  DouglM  County,  107  U.  S.  348,  27 
L.  ed.  3TS,  2  Sup.  Ct  B«p.  S2.  That  com 
was  a.  bill  in  equit?  filed  Saptember  10,  1877, 
to  compel  the  couatj  ol  Douglas  to  lurren- 
der  poaeession  ot  two  oertain  tracti  of  land 
to  which  tJie  coun^  had  acquired  title 
through  deed  made  by  Chapnian,  March  S, 
1859,  or,  in  case  the  county  elected  to  re- 
tain and  hold  the  land,  that  it  be  comfidled 
to  pay  the  reasonable  price  and  value  there- 
of to  the  complainant.  The  land  had  l>eeD 
conveyed  for  a  "poor  farm."  The  county 
made  a  payment  on  the  land  and  gave  Ite 
notes,  secured  by  mortgage,  payable  in  one, 
tH'o,  three,  and  four  years.  Afterwards  the  su- 
preme court  of  the  state  decided  that,  by 
^  the  purchase  of  lands  for  such  a  purpose,  a 
N  county  could  not  be  bound  t«  pay  the  pur- 
>  chase  money  at  an/'spedfled  time  or  to  se- 
cure it  by  mortgage  upon  tbe  land,  bat  was 
limited  to  a  payment  in  cash  and  to  the 
levy  of  an  annual  tax  to  creat«  a  fund 
wherewith  to  pay  the  reeidue.  The  notes 
remaining  unpaid,  the  bill  was  filed  in 
equity  for  the  purpose  above  stated.  In  con- 
sidering the  nature  of  the  relief  and  the 
applicability  of  the  statute  ot  limitations 
Mr.  Justice  Matthews,  speaking  for  tbe 
oourt  (p.  355,  L.  ed.  p.  381,  Sup.  Ct  Sep. 
p.  08),  satd: 

"And  if  in  sue!  cases  a  proceeding  In 
mandamus  should  be  considered  to  be  the 
more  appropriate,  and,  perhaps,  the  only 
efTective,  remedy,  It  also  Is  not  embraced  in 
the  statute  of  limttatloni  prescribed  gener- 
ally for  civil  actions.  Tie  writ  may  well 
be  refused  when  the  relator  has  slept  upon 
hie  rights  for  an  unreasonable  time,  and  e«- 
pecially  if  the  delay  has  been  prejudlcal  to 
the  defendant,  or  to  the  rights  of  other  per- 
sons, though  what  laches,  in  the  assertion  of 
a  clear  l^al  right,  would  be  sufficient  to 
justify  a  refusal  of  the  remedy  by  manda- 
mus, must  depend,  in  a  great  measure,  on 
the  character  and  drcumstances  of  the  par- 
ticular ca«e.  Chinn  v.  Trustees,  32  Ohio 
St.  230;  Mo^cs,  Mandamus,  190.  There  is 
no  "tatute  of  limitations  in  Nebraska  appli- 
cable to  that  proceeding." 

It  will  be  observed  that  the  learned  jus- 
tice refers  In  the  citation  Just  civen  to 
Chinn  V.  Trustees,  supra,  and  Moses  on 
Mnndamns.  100.  In  that  treatise  the  au- 
tlinr  ci'es  his  preferenoe  for  the  EnRlish 
rule,  that  the  party  should  sufTer  no  unrea- 
sonable delay  in  the  opinion  and  dincrctlon 
of  the  court,  as  more  just  and  equitable  than 
the  rule  countenanced  by  some  of  the  Amer- 

The  case  of  Chinn  t.  Trustees,  supra, 
hoHx  that  under  the  Ohio  Code  ther*  I*  no 
strict  limitation  aa  to  the  time  wherein  a 


writ  of  mandamus  may  be  obtained,  and  the 
case  is  directly  In  point,  owing  to  the  simi- 
larity of  the  Codes  of  Ohio  and  Oklahonw. 

The  statute  of  limitation  relied  upon  in 
the  oaae  at  bar  is  the  three  years'  limita- 
tion, contained  in  second  paragnjih,  |  13, 
OUahoma  Code,  S  Wilson's  Key.  ft  Anno.e 
Btat.  073,  B7S,  as  to  statutory  liabilities,! 
and  I  23,  r^ulaUng  the  tima'for  the  be-* 
ginning  ot  a  new  action  to  one  year  aftar 
rereraal  or  failure  of  a  former  action. 
These  sections  in  article  3,  "Tine  of  Com- 
mencing Civil  Actions,"  are  as  follows: 

"Sec.  IS.  Civil  actions,  other  than  for  the 
recovery  ot  real  proper^,  can  only  b« 
brought  within  the  following  periods,  after 
the  cause  of  acUon  shall  have  accrued,  and 
not  afterwards: 

'Tlrst,  Within  five  years,  sa  action  upon 
any  contract,  agreement,  or  promise  in 
writing. 

"Second.  Within  three  years,  an  action 
upon  a  contract  not  in  writing,  express  or 
implied;  an  action  upon  a  liabilify  created 
by  statute  other  than  forfeiture  or  penally. 

"See,  23.  If  any  action  be  oommeneed 
within  due  time,  and  a  judgment  thereon 
for  the  plaintllT  be  reversed,  or  if  the  plain- 
tiff fail  in  such  action  otherwise  than  upon 
the  merits,  and  the  time  limited  for  the 
same  shall  have  ezi^red,  the  plaintiff,  or.  It 
be  die  and  the  cause  of  action  surrive,  hU 
representatives,  may  commence  a  new  action 
within  one  year  after  the  ravsrsal  or  fafl- 

Tbe  limitation  of  three  years,  said  to  be 
applicable  bere,  is  upon  an  action  created 
by  statute  other  than  forfeiture  or  penalty; 
but  this  language  is  in  a  section  limiting 
oMl  aetioTU  other  than  for  the  recovery  <rf 
real  property,  and  the  language  used  in  | 
23  hae  reference  to  actions  of  like  character. 

^e  proceeding  In  mandamus  Is  regulated 
in  article  33.  Oklahoma  Code,  2  Wilson'a 
Rev.  t  Anno.  Stat.  1130.  That  the  proceed- 
ing is  not  regarded  as  a  dvll  action  is  shown 
in  i  SH,  Code,  2  Wilson's  Rev.  ft  Anno.  Stat. 
1131,  which  provides  that  pleadings  are  to 
be  construed  and  may  be  amended  in  tlie 
same  manner  "as  pleadings  In  a  dvll  ac- 
tion," and  Issues  joined,  tried,  and  the  pro- 
ceedings had,  "in  the  same  manner  as  In  a 
civil  action."  The  Oklahoma  Code  (f  SB7) 
also  declares  that  writs  of  mandamus  may 
not  be  Issued  where  there  Is  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  the 

In  Chinn  v.  Trustees,  nbl  supra,  Judge 
Scott,   delivering   the   opinion  of   tha  Ohk)  ^ 
supreme  court,  said:  jj 

*  Ths  Code  of  CItII  Prooednrs  limits  tltt* 
time  within  which  an  action  can  be  brought 
'upon  a  liability  ermted  by  *t«tat^  other 


lyCOOglC 


OSBOBNi:  T.  CLASS. 


SIO 


than  «  forlaitnn  or  powlty,'  to  als  rem. 
I  14.  This  proTuiioii  k  found  in  title  2  of 
the  Code,  the  object  of  which  !■  to  define  and 
preecribe  'the  time  ol  oommenoing  eiril  n 
tion*.'  The  dvil  Mtion  of  the  Code  ia 
■ubatitste  for  kII  (uch  judicial  proceedings 
M,  prior  thereto,  were  Icnomi  either  sa  eo- 
tiona  at  law  or  auit8  in  equity.  I  S.  Bj 
I  8,  the  limitations  at  this  title  are  axpren- 
I7  confined  to  civil  actione.  But  proceed- 
ing in  mandamtu  were  never  r^arded  as 
an  action  at  law,  or  a  luit  in  eqni^,  and 
ate  not*  therefore,  &  dvil  notion  within  the 
meaning  of  the  Code.  Mandajnus  ia  an  ex- 
traordinar;  or  anpplementar^  remedjj 
whieh  cannot  be  resorted  to  if  the  part;  has 
an7  edequete,  apeeifie  remedy.  The  Code 
providn  tor  and  refpulatM  this  remedy,  hut 
doea  not  recognize  it  as  a  erril  aetiou." 

Tbis  language  is  no  lees  applicable  to  tlie 
Oktahomn  Code.  The  proceeding  In  manda- 
muJ  ia  not  a  civil  aetion,  and  therefore  not 
within  the  terms  of  the  statute  of  limita- 
tions. 

Following,  then,  the  rule  reoognlzed  and 
approved  in  CSiapnuui  t.  Douglas  County, 
supra,  tbe  qneetion  ia.  Should  the  writ  be 
refuted  because  tbe  relator  haa  slept  upon 
Us  rfgfati  for  «n  nnreaeonsble  time,  and  has 
the  delaj  caused  prejudice  to' the  defendant, 
or  to  the  rii;bti  of  other  Intereated  penonsT 

We  perceive  nothing  In  the  record  to  war- 
rant that  conclusion.  Qray,  as  receiver  of 
tlie  National  Bank  of  Guthrie  and  snocaiaor 
of  Gnnnln^am,  to  whom  the  warrants  were 
psTable,  on  September  7,  18BS,  began  a 
suit  In  mandamus  in  Logan  county,  Okla- 
homa. He  prevailed  in  that  court.  The 
ease  was  reverted  on  February  12,  1S97,  by 
the  supreme  court  of  the  territory  {II  Okla. 
183,  48  Pac.  100),  and  was  remanded  and 
leGled  in  the  dietriet  court,  April  7.  1897. 

The  validity  of  the  act  was  in  oontrover- 
ay  in  the  case  of  Guthrie  Nat.  Bank  v.  Guth. 
tie,  and  sustained  in  this  court,  April  3, 
1899  (ITS  U.  S.  S2S,  43  L.  ed.  7Be,  IS  Bup. 
Ct.  Rep.  613),  reversing  the  supreme  ooart 

?"  of  the  territory, 
•On  the  ZStfa  day  of  June,  1801,  Turner 
and  Kfrkwood,  as  tbe  sucoeseora  In  inter- 
est to  Gray,  having  purohaeed  tbe  warrants, 
as  they  allege,  on  January  S,  1901,  filed 
their  motion  to  dismiss  the  original  action, 
which  was  sustained.  Tb«y  then  (on  June 
SB,  1901)  brought  suit  against  the  city  of 
Guthrie  for  judgment  upon  the  warrants 
against  tbe  city,  In  which  they  failed  in  Uie 
district  court,  and  on  appeal  to  the  supreme 
court,  that  court  holding  tliat  the  remedy, 
if  any,  was  by  mandamus.  13  Okla.  26,  73 
Fae.  283.  On  the  23d  day  of  July,  1903, 
thin  mandamus  proceeding  was  b^im. 
Thee*  fketa  do  not  diaeloM  any  laches  In 


aaeerting  their  rights  such  as  would  bar  the 
right  to  obtajn  a  writ  of  mandamus,  nor 
does  it  appear  that  the  municipal  corpora- 
tion has  been  in  anywise  prejudiced  by  the 
delay.  In  some  form  legal  warfare  seem*  to 
have  been  waged  for  the  collection  of  tlieae 
warrants  by  various  holders  lu  different 
courta  without  beneflcioJ  resnlta  until  the 
present  action. 

While  we  do  not  put  our  decision  upon 
the  same  grounds  aa  the  Supreme  Court  of 
the  territory,  we  think  its  conclusion  was 
right,  and  its  judgment  will  be  affirmed. 

(104  U.  8.  ESS) 
D,   S.   OSBORira,  J.   K.   P.  Carroll,   A.   J. 
Barnes,  and  G.  L.  Baker,  Suiug  as  Trus- 
tees of  Carrick  Academy  of  the  County  of 
Franklin,  etc,  Plffs.  In  Err., 


1.  References  to  tlM  Dartmouth  College 
Case  in  the  opinions  of  the  state  courts  in 
diecusaing  tbe  question  whether  a  certain 
edueationkl  institution  is  publie  or  private, 
the  decision  of  which  question  would  de- 
termine the  validity  of  state  I^i elation 
under  the  state  Constitution,  do  not  show 
that  tbe  contract  clause  of  tbe  Federal  Con- 
stitution was  relied  upon  to  invalidate  such 
legislation,  so  a«  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
Statea. 

Error   to   atata   court— Federal   question— 
how  raised. 

2.  The  question  as  to  the  validity  of  a 
state  law  under  the  Federal  Constitution  la 
not  necessarily  involved  so  as  to  sustain  a 
writ  of  error  from  tbe  Supreme  Court  of 
the  United  States  to  a  state  court  merely 
because  the  state  law  logically  might  have 
been  assailed  ae  invalid  under  the  Federal 
Constitution  upon  grounds  more  or  less  sim- 
ilar to  those  actually  taken. 


INo.  ISO.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  Twersed  a  decree  of  the  Court  of 
Chancery  Appeals  in  that  state,  affirming  a 
decree  of  the  Chancery  Court  of  Franklin 
County,  overruling  a  demurrer  to  a  bill  to 
set  aside  a  lease  of  tbe  property  of  an  edu- 
cational Institution.  Dismissed  for  want  of 
jurisdiction. 

s  some  ease  below,  112  Teuu.  483,  80 
S.  W.  64. 
Ibe  faote  an  stated  in  the  oplnioK. 
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Uessn.  Floyd  Estill,  Junei  J.  Lyncli,  JesM 
U.  littleton,  laiac  W.  Cmbtree,  and  Fellz 
D-  Lfni:li  for  plfiintiffs  in  error. 

Messrs.  Charles  C.  Tiabne  and  William  L. 
t.  Qranbery  for  defendants  in  error. 

*  Ur.  Jnstice  Holmu  delivered  the  opinion 
of  the  conrt: 

This  is  a  \Ail  to  set  aside  a  leiiae  made  by 
former  trustees  of  Carrlck  Academy  to  the 
trustees  of  the  Winchester  Normal  College, 
In  purauanoe  of  an  act  of  the  general  assem- 
bly of  Tennessee,  authorizing'  the  letting  of 
the  academy  property  to  said  lessees.  The 
bill  alleged  that  the  act  was  contrary  to  the 
Constitntion  of  the  stata  (or  various  reasons, 
but  said  nothing  of  the  Constitntion  of  the 
United  States,  and  In  no  way  implied  a  re- 
liance upon  any  of  Its  terms.  An  act  of 
Congress  of  April  18,  ISOO  [2  Stat,  at  L. 
S8),  ohap.  31],  was  referred  to,  but  was  not 
allied  to  be  contravened.  The  defendant* 
demurred,  and  the  demurrer,  after  being 
«T«Truled  by  the  court  of  chanceiy  appeals, 
was  sustained  by  the  supreme  court  of  the 
aUte.  112  Tenn.  483,  80  8.  W.  M.  The  eaoe 
then  was  brought  here  t?  writ  of  error,  and 
was  argued  both  on  the  merits  and  upon 
a  moUon  to  dismlBE. 

The  aaaignment  of  errors  sets  up  that  the 
Above-mentioned  state  law  impairs  the  ob- 
ligation of  eontraots,  contrary  to  the  Con- 
stitution of  the  United  States,  although  it 
does  not  show  definitely  what  contract,  or 
how  that  contained  in  the  charter  of  Oar- 
rick  Academy  is  impaired.  It  seta  up,  also, 
that  the  act  is  repugnant  to  the  act  of  Otm- 
gress  of  April  18,  IfiOO;  and  it  alleges  titat 
the  plaintiffs  in  error  specially  set  up  and 
claimed  their  rights  in  these  respecte  in  the 
eliancery  court  of  the  state. 

To  show  that  the  Constitution  of  the 
United  State*  was  relied  upon  below,  toe 
plaintiffs  in  error  refer  to  passages  in  tne 
opinion*  of  the  court  of  chancery  appeal* 
and  the  supreme  court,  in  which  Dartmouth 

«  College  T.  Woodward,  4  Wheat  Blfl,  4  L.  ed. 

2  029,  was  discuesed,  aa  establishing  the  point. 

*  But  we  are*nnBbIe  to  see  that  those  passages 
prove  the  fact.  The  court  of  chancery  ap- 
peals states  the  violations  of  the  state  Con- 
stitution set  np  in  the  bill,  summarises  the 
questions  presented  by  the  bill  and  demur- 
rer, and  then  addresses  Itself  to  answering 
those  questions,  suggesting  no  others,  and 
saying  nothing  about  the  Constitution  of 
the  United  States.  After  a  statement  of 
historical  facte,  it  says  that  if  the  act  au- 
thorizing the  lease  is  constitutional,  and  the 
■ubject-viatter  of  the  act  was  under  the  con- 
trol of  the  state,  the  ease  Is  at  an  end.  If 
Corriok  Aeodemy  1*  a  poblle  corporation, 
tb*  state  la  aaanmed  to  have  omitawt.  If  it 
Ji  a  prirol*  ecwporotkB,  tha  atate  Oooatt- 


tution  ia  assumed  to  Involidala  the  statute 
by  one  of  tha  clauaea  set  up  in  the  bilL  The 
judge,  speaking  for  himself,  would  regard 
the  academy  as  a  public  corporation,  but  he 
yields  to  the  weight  of  the  decision  in  the 
Dartmouth  College  Cose,  or,  at  least,  to  Uia 
principle  of  that  oaee,  according  to  which, 
as  be  concNvtfl,  the  academy  is  a  private 
corpontion,  and  therefore  exempt  from  a 
diversion  from  ita  original  charter  purposea, 
such  a*  the  act  authorizing  the  lease  is  as- 
sumed to  effect.  The  objections  to  such  a 
diversion  that  he  is  oonsidering  are  those 
that  he  has  stated  a*  presented  by  the  bilL 
The  euprema  court,  after  stating  the  nature 
of  the  corporation  and  tha  relations  and 
se  of  dealing  of  the  state  with  it,  and 
citing  cases  to  prove  that  Garriek  AeaJdemy 
i*  a  public  agency,  refers  to  the  decision  be- 
low and  the  citation  there  of  the  DortmonUi 
Colit^  Case  only  in  order  to  ehow  tlkot  tltot 
case  was  misapplied. 

But  the  plaintiff*  in  error  say  further 
that  the  question  of  their  right*  under  the 
Constitution  of  tha  United  States  neceasai- 
rily  was  involved  in  a  decision  upon  the  bill, 
and  tL»,t  that  Is  mou^  when  the  volidi^ 
of  a  state  law  is  couoemed.  Columbia  Wat- 
er Power  Co.  t.  Columbia  Eleotrlo  Street 
R.  Idght  k  P.  Co.  ire  U.  S.  47fi,  48B,  43 
L.  ed.  SSI,  B2B,  19  Sup.  Ct  Bep.  247;  Ue- 
CuUough  V.  Virginia,  172  U.  8.  102, 117,  4S 
L.  ed.  SB2,  367,  IS  Sup.  Ct  Sep.  134.  TheM 
and  similar  coses,  however,  ore  not  to  be 
pressed  to  the  point  that,  whenever  it  >p-g> 
pears  that  the  state  law  logically  might  S 
have  been  assailed  as  invalid'nnder  the* 
Constitution  of  the  United  State*,  upon 
grounds  more  or  lee*  similar  to  those  aetn- 
ally  taken,  the  quesHon  ta  open.  If  a  com 
is  carried  through  the  state  eourta  npon  ar> 
guqienta  drawn  from  the  state  Conatltntion 
alone,  the  defeated  party  cannot  try  bis 
chance*  here  merely  by  aoggesUng  for  the 
first  time  when  he  takes  his  writ  of  error 
that  the  dedslon  is  wrong  under  the  Con* 
sUtntion  of  the  United  States.  Crowell  v. 
Randall,  10  Pet  308,  398,  9  L.  ed.  468,  470; 
Slmmerman  v.  Nebraska,  116  U.  8.  04,  29 
L.  ed.  S36,  6  Sup.  Ct  Rep.  333;  Hsgar  ▼. 
California,  1B(  U.  S.  639,  24  L.  ed.  1M4, 
14  Sup.  Ct  Rep.  11S6;  Erie  R.  Go.  v.  Pnrdy, 
ISfi  U.  S.  148,  163,  46  L.  ed.  847,  S50,  22 
Sup.  Ct  Rep.  63S. 

We  are  the  less  uneasy  at  the  conclusion 
I  which  we  are  forced,  that  we  do  not  ap- 
prehend that  the  statute  of  Tennessee  ia  In- 
valid for  tiie  reason  now  put  forward.  That 
reason  Is  that  the  general  assembly  of  the 
state  had  no  authority  to  authorise  the  tak- 
ing of  tha  property  of  this  corporation  for 
tha  private  nae  of  another.  This  objeetion 
mig}it  be  urged  nlXh  aema  foiea,  perhopg,  to 
Ow  laue  ttst  «M  madu    Bat  tba  atatnt^ 
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which  alone  coutd  be  brought  In  queation 
here,  merelj  authorized  the  tnutees  of  Ctu^ 
risk  Academy  to  let  the  academy  proper^ 
to  the  trustees  of  the  Winchester  Norm&l 
College  for  not  more  than  fifty  years,  and 
required  the  trustees  of  the  college  to  keep 
the  property  in  good  condition  and  free  from 
debt  or  encumbrance,  if  the  lease  was  made. 
It  said  nothing  about  terms.  It  left  the 
academy  free.  There  was  no  taking  of  prop- 
erty, but.  at  most,  aa  authority  to  change 
an  investment.  So  far  as  the  act  shows  on 
its  face,  which  Is  all  that  we  have  before  us, 
it  might  hAve  contemplated  a  lease  of  the 
present  grounds  merely  as  a  means  to  keep- 
ing up  the  academy  with  increased  re- 
sources in  a  better  place  elsewher*. 
Writ  of  error  dismissed. 


(104  U.  8.  (70) 
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Bnnoval  of  cansca — diverse  dtisenahlp— 
which  pArty  ii  defendant  in  condemna- 
tion proceedings. 

Hie  express  declaration  in  Iowa  Code 
leOT,  i  2009,  that,  on  the  appeal  to  a  dis- 
trict court,  which  either  party  may  take 
from  the  commissioneni'  award  In  proceed- 
ings to  condemn  land  for  railway  purposes, 
tbe  "landowner  shall  be  plaintiff  and  the  cor- 
poration defendant,"  doea  not  &x  the  status 
of  the  parties  under  the  removaJ  act,  but 
Um  laauowner  must  be  deemed  the  defend- 
ant so  far  as  the  right  of  removal  to  a  Fed- 
eral circuit  court  on  the  ground  of  diverse 
dtizeDship  is  concerned,  because,  under  the 
state  statntes,  the  institution  and  continu- 
ance of  the  proceedhigs  depmd  upon  the  will 
of  the  railroad  eompaay.* 


[No.  no.] 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  presenting  a  question  as  to 
whether  the  landowner  in  condemnation 
proeeedings  is  the  defendant  for  the  pur 
pose  of  removal  to  a  Federal  circuit  court. 
Answered  in  the  afflrmaUve. 

Statement  by  Mr.  Justice  Holmes: 
This  case  comes  here  on  the  following  cer- 
titlcaU: 

"The  United  States  circuit  court  of  ap- 
peals for  the  eighth  circuit,  sitting  at  the  city 
of  St.LouiB,Ui9SDurI,  on  the  Sth  day  of  De-| 
eember,  a.  d.  1905,  eertlfles  that  tbe  record 
on  file  in  the  above-entitled  oanse,  which  is 
fwiiing  in  nieh  aonrt  upon  a  writ  of  error 


duly  issued  to  review  a  judgment  rendered 
in  such  cause  in  favor  of  the  defendant  fai 
error  in  tlie  circuit  court  of  the  United 
States  for  the  southern  district  of  Iowa, 
discloses  the  following: 

"The  Code  of  Iowa,  1697,  in  a  chapter  re- 
lating to  the  taking  of  private  property  for 
works   of   Internal   improvemoat,   including 
the  construction  and  repair  of  railways,  oon-  ^ 
Uins  the  following:  g 

•  "  'Sec.  1B99.  If  the  owner  of  any  real  ei-« 
tate  necessary  to  be  taken  for  either  of  the 
purposes  mentioned  in  this  chapter  refuses 
to  grant  the  right  of  way  or  other  necessary 
interest  in  eald  real  estate  required  for  such 
purposes,  or  if  the  owner  and  the  corpora* 
tion  cannot  agree  upon  the  compensation  to 
be  paid  for  the  same,  tbe  sheriff  of  tbe  coun- 
ty in  which  such  real  estate  may  be  situ- 
ated shall,  upon  written  application  of  ei- 
ther party,  appoint  six  freeholders  of  said 
county  not  interested  In  the  same  or  a  like 
question,  who  shall  inspect  said  real  eetate, 
and  assess  the  damages  which  said  owner 
will  sustain  by  the  appropriation  of  bis 
land  for  the  use  of  said  corporation,  and 
make  report  In  writing  to  the  sherifT  of  said 
county;  and.  If  the  corporation  shall,  at  any 
time  before  it  enters  upon  said  real  eetate 
for  the  purpose  of  eonstrucUng  said  rail- 
way, pay  to  the  sheriff,  for  tbe  use  of  the 
owner,  the  sum  so  assessed  and  returned  to 
him  as  aforesaid,  it  may  construct  and 
maintain  its  railway  over  and  aeroM  such 
premises.' 

"  'See.  S009.  Either  party  may  appeal 
from  such  aseessment  to  the  district  oonrt 
within  thirty  days  after  the  assessment  is 
made,  by  giving  the  adverse  party,  or.  If 
such  party  is  the  corporation,  its  agent  or 
attorney,  and  the  sheriff  notice  in  writing 
that  such  appeal  has  been  taken.  The  sher- 
iff shall  thereupon  ffle  a  certified  copy  of 
much  of  the  appraisement  as  aj^Iles  to 
the  part  appealed  from,  and  said  court  shall 
try  the  same  as  In  an  action  by  ordinary 
proceedings.  The  landowner  shall  be  plain* 
tiff  and  the  corporation  defendant. 

'Sec.  2010.  An  appeal  shall  not  del^ 
the  prosecution  of  work  upon  said  railway  If 
said  corporation  pays  or  deposits  with  the 
sheriff  Uie  amount  assessed.  The  sheriff 
shall  not  pay  such  deposit  over  to  the  per* 
entitled  thereto  after  the  service  of  no- 
tice of  appeal,  but  shall  retain  the  same 
until  the  determination  thereof.    .    .    . 

"  'Sec.  2011.  On  tbe  trial  of  the  appeal  no 

udgment  shall  be  rendered  except  for  costs. 

The  amount  of  damages  shall  be  ascertainedf^ 

and  entered  of  record,  and,  if  no  money  hasg 

f*been  paid  or  deposited  with  the  sheriff,  the* 

I  corporation  shall  pay  the  amount  so  ascer- 

I  talned,  or  deposit  the  aame  with  the  sheriff 

'  brfore  entering  npcm  the  premises.    BbonU 
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tha  wrporktion  daoline  to  take  tbe  proper^ 
Mid  pay  tlia  dunage*  awardad  on  flnal  da- 
tarmination  of  tha  appeal,  tlieii  it  ihall  paj, 
in  addition  to  tlie  ooata  and  dftniagei  actual- 
ly suffered  by  tha  Undowner,  a  reasonable 
attomey's  fee,  to  be  taxed  by  the  court. 

"  'See.  2012.  If,  on  the  trial  o(  the  ap- 
peal, tha  damages  awarded  by  the  comnils- 
sioners  are  increased,  the  eorporation  shall 
pay  or  deposit  nith  tha  sherifi  the  whole 
amount  of  damages  awarded  before  ratar- 
Ing  on  or  using  or  cc«itrolling  the  premises. 
The  sheriff,  upon  being  furnished  with  a 
certified  copy  of  tbe  assessment,  may  remoTe 
•aid  corporation,  and  all  persona  acting  for 
or  mider  it,  from  said  premises,  unless  the 
amount  of  the  assessment  fs  forthwiUi  paid 
or  deposited  with  him. 

"  'Sec.  2013.  If  the  amount  awarded  by 
the  eommisaianere  is  decreased  on  tbe  trial 
of  the  appeal,  the  reduced  amount  only  Bhall 
be  paid  the  landowners.' 

"Section  3407  of  the  Code  of  Iowa,  1897, 
also  provides: 

"  'An  action  may  be  brought  against  any 
railroad  eorpoTstion,  ...  in  any  coun- 
ty through  which  such  road  or  line  passes 
or  is  operated.' 

"Tbe  Mason  City  &  Fort  Dodge  Raihoad 
Company,  plaintiff  in  error,  heieinaftar 
called  Vailroad  company,'  wm  a  railroad 
eorporation  organized  and  existing  under 
the  laws  of  the  Btat«  of  Iowa,  and,  as  such, 
entitled  to  arail  itself  of  tha  provisions  of 
the  foregoing  statutes  of  Iowa.  C,  D.  Boyn- 
ton,  defendant  in  error,  hereinafter  called 
tbe  owner,  was  the  owner  of  certain  lots  of 
ground  In  tie  town  of  Carroll,  Carroll  w 
ty,  in  the  state  of  Iowa,  and  was,  at  all  times 
mentioned  herein,  a  citizen  of  the  state  of 
Missouri.  Prior  to  February  18,  1002, 
railroad  company,  requiring  Boynton's  lots 
_  as  a  right  of  way  tor  the  construction  of  its 
g  railroad,  filed  an  application  In  the  office  of 
•  tbe  sheriff  of  Carroll  county,  asking'for  the 
appointment  of  six  freeholders  to  inspect  the 
lobi  and  asBess  the  damages  which  the  own- 
er would  sustain  by  the  appropriation  of  his 
lots  for  the  use  of  the  railroad  company. 
On  February  IS,  1902,  the  commissioners 
were  duly  appointed  by  tba  sheriff  and  made 
their  report,  assessing  the  owner's  damsgea 
occaaionsd  by  the  appropriation  of  bis  lots 
by  the   railroad  company  at  f4,7GO. 

"On  tbe  same  day  the  railroad  company 
paid  tha  sheriff  that  amount  of  money  for 
the  use  of  the  owner. 

"Afterwards,  and  within  tha  time  fixed  by 
tbe  state  statute,  the  owner  appealed  from 
tbe  commissioners'  award  to  the  district 
oourt  of  Carroll  county.  In  due  time,  the 
owner  filed  in  tha  last-manttonad  oourt  a 
petition  for  the  remoT«l  of  the  cause  into 
tha  droult  court  of  tha  United  SUtea  tor 


the  waatarn  division  of  the  southern  dlstriel 
of  Iowa,  on  tha  ground  of  diversi^  in  citi- 
ceaship.  In  hii  petition  and  bond  to  secure 
such  removal  ths  owner  referred  to  and 
treated  himsdf  as  the  defendant,  and  ra> 
tarred  to  and  treated  the  railroad  company 
as  the  plaintiff,  in  tbe  case. 

"Mn  due  course  the  cause  came  on  for 
bearing  in  the  eireuit  court,  when  tbe  par- 
ties, by  a  written  stipulation  filed  with  the 
clerk,  waived  a  jury  and  agreed  to  try  the 
ease  to  ths  court  Both  parties  introduced 
evidence  and  fully  submitted  themselves  to 
tba  Jurisdiction  of  the  court  (li  they  could 
do  so).  The  trial  resulted  in  an  assess- 
ment of  the  owner's  damagea  at  (11,445,  and 
in  a  judgment  against  the  railroad  company 
for  coats,  including  a  tee  of  $300  for  the 
owner's  attorneys.  In  due  time  the  rail- 
road company  regularly  sued  out  «  writ  of 
error  to  the  end  that  the  record  and  pn^ 
ceediogs  in  the  circuit  court  might  be  re- 
viewed by  this  courL  The  assignment  of 
errors  which  accompanied  tbe  petition  for 
the  writ  of  error  alleged  that  tbe  circuit 
court  erred  in  ascertaining  and  fixing  tha 
amount  of  damages  to  be  paid  by  the  rail- 
road company  tor  ita  appropriation  of  the 
owner's  lots,  in  that  there  was  an  entire  ab- 
sence of  evidenee  to  support  the  award  and^ 
finding.  At  do  time  during  the  pendency  ofg 
the*proceedings  in  tbe  circuit  court  did  tba* 
railroad  company  questdon  tba  jurisdiction 
of  that  court  or  the  right  of  the  owner  to 
remove  the  cause  into  that  oourt,  but  both 
parties  participated  in  the  trial  up  to  a 
final  judgment,  and  in  tbe  proceeding  to  se- 
cure a  writ  of  error,  as  It  there  was  no 
question  of  jurisdiction  in  the  ease.  Not 
until  the  railroad  company  filed  its  brief 
in  thie  court  was  tha  jurisdietion  of  the  cir- 
cuit court  in  any  manner  challenged.  But, 
in  its  brief,  as  also  in  the  oral  argument 
made  In  its  behalf,  tbe  diief  point  rellad 
upon  by  tbe  railroad  company  to  secure  a 
reversal  of  the  finding  and  judgment  of  tbe 
oircuit  court  Is  that  tba  owner  was  the 
plaintiff  in  said  causa  and  proceeding,  and 
did  not  have  the  right  to  remove  the  same 
into  tbe  circuit  court,  and  that  therefore 
that  court  oould  not  entertain  jurlsdictitHI 
thereof. 

"And  the  circuit  court  of  appeals  for  tha 
eighth  circuit  further  certifies  that  tbe  fol- 
lowing questions  of  law  are  presented  In 
this  cause,  that  their  decision  is  indiepensa- 
ble  to  a  decision  of  the  cause,  and  that  to 
the  end  that  such  court  may  properly  decide 
the  issues  of  Imt  ao  presented  it  desires  tha 
inatruction  of  the  Supreme  Court  of  tha 
United  States  upon  aucb  questions,  to  witt 

"1.  Was  the  landowner  a  defendant  with- 
in tha  meaning  of  the  remoral  statute,  whia 
the  suit  was  removed  into  tha  circuit  oourti 
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"2.  If  the  I&Ddown«r  was  not  &  defendant, 
within  the  meuiing  of  tli«  Temoving  stat- 
nte,  could  tbe  circuit  court  take  ra^nizance 
of  tbe  suit  through  a  remOTal  by  hlmT 
Stated  in  other  wordi,  the  qaestion  is  this; 
Is  the  prorialon  of  the  removal  statute,  to 
the  effect  that  the  Temoval,  on  the  ground 
of  diverse  citizenship,  may  be  "by  the  de- 
fendant or  defendants  therein,  being  non- 
residents of  that  state,'  restrictive  and  ju- 
risdictional in  the  sense  that  cognizance  of 
the  suit  can  be  taken  by  the  circuit  court 
through  a  removal  only  when  it  is  by  the 
defendant,  or  is  the  provision  only  modal 
and  formal  in  the  sense  that  noncompliance 
therewith,  or  nonconformity  thereto,  may  be 

?  "  "3.  Is  the  Judicial  proceeding  which  the 
landowner  ia  authorised  hy  the  st*ituf«B  of 
Iowa  to  initiate  In  the  district  court  of  the 
state,  by  way  of  a  so-called  appeal  from  the 
aesessment  of  the  comtnissioners  selected  by 
the  sheriff,  a  suit  which  can  be  oriKinnlly 
Instituted  in  the  circuit  court  of  the  United 
States,  when  the  citizenship  of  the  parties 
and  the  sum  or  value  of  the  matter  in  dis- 
pute are  eueh  as  to  make  the  suit  otberwise 
cognizable  in  that  court! 

"4.  If  the  circuit  court  could  not  have 
taken  cognizance  of  the  suit  through  the  re- 
moval by  the  landowner,  and  If  the  circuit 
eourt  could  have  tnken  cognizance 
suit  throngh  its  original  Institution  in  that 
court  after  the  assessment  hy  the 
doners,  did  the  parties,  by  appearing  in  the 
circuit  court  and  there  litigating  to  a  final 
eonelusion  the  matter  in  dispute,  without 
any  ohjeetlon  to  the  Jurisdiction  of  the 
court  or  to  the  manner  In  which  ita  '_ 
diction  was  invoked,  nuthoriie  the  circuit 
court  to  eiercise  jurisdiction  and  to  proceed 
to  final  judgment  In  like  manner  and  with 
like  effect  as  if  the  suit  had  been  originally 
Instituted  in  that  court,  the  citizenship  of 
the  parties  and  the  sum  or  value  of  the 
matter  in  dispute  being  such  as  to  make  the 
suit  otherwise  cognizable  In  that  court  I" 

Messrs.  Thomas  D.  Healy,  A.  G.  Briggs, 
John   L.   Erdall,  M.   F.  Healy,  and  Robert 
Healy  for   the  Mason  City   k   Fort  Dodge 
Rftitrond  Company, 
a     Mr.  Benjamin  I.  Salinger  for  Boynton. 

•  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

In  MadJBonvIlle  Traction  Co.  t.  St.  Ber- 
nard Min.  Co.  100  U.  S.  83!>,  4S  L.  ed.  482, 
£5  Sup.  Ct  Rep.  251,  It  was  decided  that 
proceedings  of  this  character  could  be  re- 
moved to  the  United  Statw  circuit  court. 
The  qnestion  to  he  decided  now  Is  only 
whether  the  removal  in  thli  ease  can  be  up- 
Mt  on  the  ground  that  it  was  asked  by  the 


wrong  party.  The  railroad  company  r«llea 
upon  the  words  of  the  Iowa  Code,  |  2009, 
quoted  above,  and  upon  a  decision  of  tho 
supreme  court  of  tbe  etate  in  a  case  like 
the  present,  except  that  the  railroad  was  a 
foreign  company,  in  which  It  was  held  that 
the  railroad  had  a  right  to  remove.  Myers  ^ 
V.  Chicago  ft  N.  W.  B.  Co.  IIS  Iowa,  312,  g 
324,  91  N.  W.  1076.  SeValso  Kirby  t.  Chi-  • 
cngo  ft  N.  W.  R.  Co.  108  Fed.  661.  It  li 
said  that  this  court  is  bound  t^  the  con- 
struction given  to  the  state  law  t^  the  state 
court.  Indeed,  the  above  1  2009  does  not 
need  construotion;  it  enacts,  In  terms,  tbat 
the  landowner  shall  be  plaintiff.  A»  the 
right  to  remove  a  suit  Is  given  only  to  the 
defendants  therein,  being  nonresidents  of 
the  state,  it  ia  argued  that  the  state  decl- 
eion  ends  the  ease. 

But  this  court  most  construe  the  act  of 
Congress  regarding  removal.  And  It  Is  ob- 
vious that  the  word  "defendant"  as  there 
used  is  directed  toward  more  important 
matters  than  the  burden  of  proof  or  the 
right  to  open  and  dose.  It  is  quite  conceiv- 
able that  «  state  enactment  might  reverse 
the  names  which,  (or  the  purposes  of  re- 
moval, this  court  might  tUnk  tlie  proper 
ones  to  be  applied.  In  condemnation  pro- 
ceedings the  words  "plaintifl!"  and  "defend- 
ant" can  be  used  only  In  an  uncommon  and 
liberal  sense.  The  plaintiff  complains  of 
nothing.  The  defendant  denlee  no  past  or 
threatened  wrong.  Both  parties  are  actors: 
one  to  acquire  title,  the  other  to  get  as  large 
pay  as  he  can.  It  Is  not  necessary,  In  order 
to  decide  that  the  present  removal  was  right, 
to  say  that  the  state  decision  was  wrong. 
We  leave  the  latter  question  where  we  find 
It.  But  we  are  of  opinion  that  the  removal 
In  this  ease  was  ri^t  for  reaaone  which  It 
will  not  take  long  to  state. 

It  Is  said  the  proceedings  only  become  a 
case,  within  the  meaning  of  the  act  of  Con- 
gress, after  the  preliminary  assessment  and 
the  aj^eal,  and  that  then  tbe  landiTwneT  la 
In  the  position  of  one  demanding  pay  for 
property  which  he  has  Tost.  If  we  take  a 
general  view  of  the  Iowa  statutes,  this  con- 
clusion is  not  correct  The  railroad  might 
have  taken  the  appeal.  If  It  had,  the  land- 
owner would  have  been  on  the  defensive  In 
endeavoring  at  least  to  uphold  the  nietMi 
ment,  but  he  would  have  been  oalied  the 
plaintiff  none  the  less.  Whichever  party 
appeals,  tt  Js  not  true  that  the  landowner 
is  seeking  pay  for  what  he  haa  lost.  By  | 
2D1I  the  railroad  Is  free  to  decline  to  take 
the  property  if  It  thinks  the  price  too  large,  e 
Even  If,  OS  in  this  ease.  It  deposits  theg 
amount'flrst  assessed  with  the  sheriff,  the* 
latter  Is  not  to  pay  It  orer  until  the  deter- 
mination of  the  appeal.  |  2010.  We  tea 
that  the  dmoalt  tm. 
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pain  tbe  r&ilroad'i  right  to  vitlidiww,  *1- 
though  the  supreme  court  of  Iowa  aa,ja  ubi 
■upra,  that,  by  paTment  and  entrj,  the  rail- 
road appropriates  the  land.  See  |  2013. 
Probably,  too,  the  position  of  the  parties 
under  the  act  of  Cougresa  should  be  d^tsT- 
mined  upon  general  considerations,  without 
regard  to  what  has  happened.  Looked  at 
as  a  whole,  the  Iowa  statutes  provide  a 
process  by  whicA  railroads  and  others  may 
acquire  land  for  their  purposes  which  the 
owner  refuses  to  sell.  The  £rst  step  is  tbe 
valuation.  \vuetheT  it  is  part  of  the  ease 
or  not,  it  is  a  necessary  condition  to  the 
procedinga  In  court.  Against  the  will  of 
the  owner  the  title  to  the  land  is  not  ac- 
quired until  the  case  is  decided  and 
prioe  paid.  The  int«nt  of  the  railroad  to  get 
the  land  is  the  mainspring  of  tbe  proceedings 
from  beginning  to  end,  and  the  persisteDce  of 
that  Intent  Is  the  condition  of  their  ef- 
fect. The  state  is  too  considerate  of  i~ie 
rights  of  Its  citizens  to  take  from  them  their 
land  in  exchange  for  a  mere  right  of  action. 
The  land  is  not  lost  until  the  owner  is  paid. 
Therefore,  in  a  broad  sense,  the  railrond  is 
the  plaintiff,  as  tbe  msUtution  and  contin- 
uance of  the  proceedings  depend  upon  its 
will.  Hudson  River  R.  ft  Terminal  Co.  t. 
Day,  G4  Fed.  G46. 

It  is  not  argued  that  this  is  any  the  less 
a  snit  because  the  railroad  Is  free  to  decline 
to  take  the  property.  Tbe  adjudication  fixes 
the  right  of  the  railroad  to  take  the  land  at 
the  price  adjudged,  and  charges  it  with 
costs  and  ettomey'e  fees  taied  by  the  court. 
In  esse  It  elects  not  to  talce.  The  question 
Is  not  discussed  in  MadisonvilTe  Traction 
Co.  T.  St.  Bernard  Min.  Co.  supra,  where,  if 
there  had  been  anything  In  it,  possibly  It 
mit:ht  have  been  raised.  As  what  we  have 
laid  is  sufflcient  to  dispose  of  the  matter  of 
tli»  eertiflcate,  wo  think  it  unnecessary  to 
consider  other  arguments,  or  to  answer  any 
question  but  the  llrst. 

Tbe  first  qusstion  is  answered  "Yes," 


(iM  V.  a.  SSI) 

JOHN  J.  ALLEN,  Appt, 
UNITED  STATES. 

Pees  of  U'nited  States  commlssiDnei — In  civ- 
il-rights cases. 

1.  A  commissioner  of  a  Fedprnl  circuit 
court  Is  not  entitled  to  compensation  for 
serriccB   rendered   in   connection   with   cnm- 

{lalnts  in  civil-rights  cssea  In  which  there 
ss  been  no  nm-st  end  examination,  since 
the  fee  of  SIO  allowerl  him  bv  U.  8.  Rev. 
etat.  i  1B8B,  U.  S.  Comp.  Rtat.  IflOl,  p.  1205, 
■for  his  services  in  each  case,  inclusive  of 
all  services  Incident  to  the  orreot  and  exam- 
ination," when  earned,  covers  all  services, 
asd,  nnlesa  earned,  he  get*  no  other  fee. 


Feea  of  Uaited  States  commlssioner-^n  dr- 
il-tighta  cases. 

E.  Fees  cannot  be  allowed  a  eomm)»> 
rfoner  of  a  Federal  circnit  conrt  for  oertify- 
ing  oomplalnts  in  civil-rights  cases,  a«  re- 
qiSred  by  U.  a  Rar.  Bt*t.  I  2027,  to  husMlf 
as  chief  supervisor  of  elections. 
Set-oS-^n  conrt  of  rletms    frnn   Ulesally 

3.  A  set-off  in  favor  ot  the  United 
States  againet  the  demand  of  a  commission- 
er of  a  Federal  circuit  court  for  G  cent* 
more  j>er  folio  for  drawiog  complaint*  ia 
civil-nghts  cases  than  tbe  amount  be  had 
been  psid  as  in  full  for  such  service*  may 
be  allowed  by  the  court  of  claims,  under 
the  broad  provisions  of  U.  S.  Rev.  Stat.  | 
1059,  U.  S.  Comp.  Stat.  1901,  p.  734;  act  of 
March  3,  18S7  (24  Stat,  at  L.  GOG,  chap.  3E9, 


U.  S.  Comp.  Stat.  1901,  p.  71 
extent  of  fees  improperly  i 
paid  him  In  the   settlement  of  his   fonner 


account,  which  was  approved  by  the  drcuit 
court  "Subject  to  revision  by  the  aeconntins 
ofDoen    of   the    United   States   Treasuiy,* 


APPEAL  from  the  Court  of  Claims  to  r» 
view  a  Judgment  disallowing  certain 
claims  made  by  a  commissioner  of  a  Feder- 
al circuit  court  for  services  rendered  in  con- 
nection with  complaints  in  civil-rlgbta  cases. 
Affirmed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Charlsa  Calvert  Lancaster  and 
Herbert  E.  Smith  for  appellant 

Assistant  Attorney  General  Van  Orsdel, 
Special  Assistant  Attorney  Ash  ford,  and 
Solicitor  General  Eoyt  for  appellee. 

Mr.  JusUc«  Holmes  delivered  tha  oplnloB 
of  the  court: 

This  is  a  claim  made  t^  a  commissioner  _ 
of  the  United  States  circnit  court  for  aerr- J 
Ices  rendered  between  January  29,  138S,*and*- 
January  20,  1892,  charges  for  which  were 
disallowed  by  the  offlceis  of  tbe  Treasury 
Departmmt.  It  is  necessary  to  state  only 
tbe  Items  and  matters  now  in  controversy. 
Item  I,  so  far  as  disallowed  by  the  court  of 
claims,  is  for  drawing  complaints  whieh 
charged  offenses  under  the  Revised  Statutes, 
title  "Crimea"  (70)  chap.  7  (U,  8.  Comp. 
Stat  1001,  p.  3711)  (Crimea  against  the 
Elective  Franchise  and  Civil  Rights  of  Citi- 
zens) and  upon  which  warrants  never  were 
served  "because  inquiry  developed  no  offense 
had  been  committed,"  The  disallowed  por- 
tion of  item  2  is  tor  drawing  jurats  to  Bim< 
ilar  oomplalnts  of  which  the  same  faeU 
wire  true.    Item  II  ia  for  oartifying  Mi» 
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pUinta  for  offenses  ander  taid  dup.  7,  Ui* 
claimAut  being  the  chief  auperriaor  of  «leo- 
tkma,  to  whom,  he,  as  commiHsioaeT,  certi- 
fied the  compUinta.  Item  20  is  for  flliag 
ojid  entering  Biuular  complainte.  In  civil- 
right!  proceedings,  nbere  the  wanmnts  were 
returned  unexa'^ted  by  the  manhal.  Item 
£3  i>  for  drawing  depOBitions  for  eamplaiute 
in  almilar  proceedinge,  where  "no  warrant 
iuued  es  the  result  of  scrutiny  of  liati  of 
Toteri  hj  oommiuioner  and  inquiries  at  res- 
idences." These  are  the  diaailowed  claima 
brought  here   bj  this  appeal. 

By  Rer.  Stai  (  198fl,  U.  S.  Comp.  Stat 
1901,  p.  1265,  district  attorneys  and  others 
mentioned  are  to  be  paid  for  their  serricea 
under  the  prorisions  for  enforcing  said  chap. 
7  '^e  same  lees  as  are  allowed  to  them  for 
like  ssrviees  in  other  cases."  The  sentence 
then  goes  on:  "and  where  the  proceedings 
are  before  a  commissioner  he  shall  be  en- 
titled to  a  fee  of  ten  dollars  for  his  serv- 
ices in  each  ease,  inclusiTS  of  all  services 
Incddent  to  the  arrest  and  examination."  It 
is  establiBhad  and  admitted  tliat  this  fee  is 
not  earned  (becaosa  there  is  not  a  "case" 
within  the  meaning  of  the  section)  unless 
there  be  an  arrest  and  an  examination. 
Soutfaworth  V.  United  States,  161  U.  S.  179, 
ISe,  3S  L.  ed.  119,  ISl,  U  Sap.  CL  Rep. 
874,  lei  U.  B.  930,  40  L.  ed.  835,  16  Sup. 
Ct.  Bep.  694.  And  again,  it  is  plain  that 
tb«  fee,  when  it  is  earned,  covers  all  serv- 
foes;  as  Buffloiently  appears  from  the  con- 
trast to  the  allowance  of  the  nsaal  fees  to 
otliers  In  the  earlier  part  of  the  same  sen- 
^tenca  and  from  the  final  words  of  the  en- 
's titling  clause.  These  two  propositions 
■  granted,  It  seeniB  to  as  not'to  need  argu- 
ment to  conclude  that  unless  the  fee  is 
earned  the  ccmimiBsioneT  gets  no  other.  This 
section  Having  supplanted  the  usual  pro- 
visions of  II  823,  828  (U.  8.  Comp.  SUt. 
1001,  pp.  032,  ess),  t  847  for  the  cases  to 
iriiich  it  refers,  eansot  be  held  to  leave  open 
a  resort  to  |  347  when  the  conditions  at- 
tached to  the  substituted  compensation  are 
not  fulfilled.  This  disposes  of  all  items  ex- 
cept 11,  which  stands  on  a  different  ground. 
As  to  that  a  few  words  are  enough.  By 
Bev.  Stat,  f  2027,  it  was  the  claimant's  duty 
as  commisiioner  to  forward  the  original 
complaint,  etc.  to  the  chief  superriBor  for 
the  judicial  diatrict.  Ab  he  was  supervisor 
aa  well  as  oommiBsioner  this  section  merely 
required  a  change  In  the  character  of  his 
enstody.  No  ceiiiflcate  was  necessary,  and 
if  the  complaints  were  certified  it  can  have 
been  only  for  the  purpose  of  charging  fees. 
But  further,  if  tliat  duty  had  been  added  to 
the  others  in  connection  with  cases  covered 
l>y  I  ieS6,  the  mere  fact  that  the  addition 
was  by  a  later  statute  would  not  brealc  in 
■pon  the  rule  eetablished  by  i  1986,  that 


the  emnpensation  for  all  the  serricea  was 
entire. 

The  first  item  is  not  for  the  whole  service  of 
drawing  the  oomplaJnta.  It  admits  the  re- 
ceipt of  IS  oente  per  folio  and  demands 
6  cents  more  on  the  Btrength  of  eases  de- 
cided after  the  claimant  had  been  paid  upon 
his  former  account.  United  States  r.  Ewing, 
140  U.  B.  142,  36  L.  ed.  3B8,  11  Sup.  Ct. 
Rep.  743;  United  States  v.  Barber,  140  U. 
S.  164,  35  L.  ed.  3S6,  II  Sup.  Ct.  Rep.  749. 
These  cases  being  decisions  under  Rev.  Stat. 
i  847,  are  not  in  point.  But,  it  that  be 
in  any  way  material,  they  had  the  effect  of 
inducing  tjie  applicant  to  open  his  account. 
The  present  is  called  a  new  account  in  ar- 
gument, to  he  anre.  But  it  is  hard  to  con- 
ceive a  more  distinct  opening  than  the  de- 
mand of  money  in  addition  to  sums  received 
at  the  time  as  full  payment  for  indivisible 
items.  On  the  claimant's  own  view  of  his 
rights,  there  were  not  two  charges  for  each 
folio,  one  for  IS  cents  and  another  for  5. 
He  asserted  one  indivisible  right  on  which 
he  had  been  paid  IS  cents  in  full,  and  be 
now  said  that  that  was  not  enough.  Tbe^ 
United  Btataa,  I^  way  of  counterclaim  tog 
this  attempt*  to  get  additional  pay,  de-* 
manded  the  sums  already  paid  to  the  claim- 
ant contrary  to  the  principle  that  we  have 
laid  down,  and  the  court  of  claims  allowed 
an  offset  of  (3,120,  found  to  have  been  paid 
fay  mistake,  against  the  larger  sum  that  it 
found  due  to  the  claimant.  We  see  no  rea- 
son to  doubt  the  right  of  the  United  Statca, 
or  tbe  legality  of  Its  asserting  that  right 
by  coimterclaim.  Wisconsin  0.  R.  Co.  v. 
United  States,  164  U.  B.  190,  41  L.  ed.  399, 
17  Sup.  Ct  Rep.  4Sj  United  States  t.  Bur- 
chard,  12S  U.  S.  176,  31  L.  ed.  662,  8  Sup. 
Ct  Rep.  832;  MdElrath  v.  United  SUtes, 
102  U.  B.  426,  23  L.  ed.  189.  It  U  urged 
that  the  account  was  approved  by  the  United 
States  circuit  court.  The  account  was  ap- 
proved, "subject  to  revision  by  the  account- 
ing officers  of  the  United  States  Treasury" 
only.  On  the  findings  on  which  the  case 
comea  before  us  this  qualified  apporval  has 
no  weight  One  portion  of  the  counterclaim 
is  for  dates  later  than  the  filing  of  the  claim. 
But,  in  view  of  the  broad  language  of  the 
statutes  ("all  set-offs,  counterclaima,  claima 
for  damages,  whether  liquidated  or  unliqui- 
dated, or  other  demands  whatsoever,"  Rev. 
Stat  I  1059,  U.  B.  Comp.  Stat  1901,  p.  734, 
clause  'second;'  act  of  March  3,  1887,  chap. 
359,  I  1.  24  Btat  at  L.  GOS,  U.  S.  Comp. 
Stat  leOl,  p.  762,  clause  'second'),  we  ar* 
of  opinion  that  it  properly  was  allowed  with 

The  case  was  elaborately  argued  at  tha 
bar,  and  is  discussed  at  length  In  printed 
briefs.  We  have  examined  all  the  detaila 
I  of  the  Utt«r,  but  do  not  d«em  it  neoiaiy 
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to  »dd   more   to   tlie   caicful    consideTAtioii 
that  tha  case  received  in  tha  court  of  oUinu. 
Judgment  affirmed. 


(20*  V.  B.  GSe) 

CHICAOO.     BURLINGTON,     ft     QUINCY 
RAILWAY  COMPANY,  Appt., 


Taxation  of  lailioad  propertT — collateral  at- 
tack on  TBlnation. 

1,  the  members  of  a  state  board  of 
equalization  and  aMessment  iliould  not  be 
subjected  to  a  erosa-examination,  in  a  pro- 
ceeding for  equitable  relief  against  the  tax- 
ation of  railroad  property,  with  r^ard  to 
tbe  operation  of  tneir  minda  In  ainviiig  at 
the  valuation  of  an^  propertT  for  tax  pur- 
Injunction  again  it  taxation — methoda  of 
valnation. 

i.  Injunctive  ralief  againat  tbe  taxation 
of  railroad  property  because  of  the  methoda 
adopted  by  the  atate  board  of  equalization 
and  aaeeBimeitt  in  arriving  at  tbe  valuation 
of  auch  property  for  tax  purposes  will  not 
be  given  In  a  Federal  court  except  in  a  case 
of  fraud  or  a  clearly  ahown  adoption  of  a 
fundamentally  wrong  principle. 
Injunction  against  taxation— inequality  of 
valuation. 
3.  A  Fedn^  court  will  not  enjoin  the 
collection  of  state  taxes  on  railroad  prop- 
erty because  of  undervaluation  of  the  otber 
taxable  property  in  the  atate,  where  (ueh 
inequality  ia  not  the  reault  of  a  scheme  or 
agreement  among  the  taxing  officers.* 
Taxation  of  railroad  property — valnation — 
Including  property  ontside  of  state. 
<.  A  atate  may  tax  that  portion  of  the 

(iroperty  of  an  interstate  railroad  company 
ying  within  the  state  at  ita  value  aa  an 
oiganlo  portion  of  the  entire  na&t 


[Noa.  £16,  S41.] 


APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebras- 
ka, to  review  decrees  dismissing  btlli  to 
declare  void  certain  aaaeaaments  of  taxes 
on  railroad  property  and  to  enjoin  the  col- 
lection of  tiie  same  beyond  certain  sums 
tendered.    Affirmed. 

The  tacts  are  stated  in  tbe  opinion. 

Messrs.  Charles  J.  Greene,  Jamca  B.  Kel- 
by,  and  Charles  F.  Handerson  for  appel- 
Uat  in  No.  21S. 


Mesara.  John  N.  Baldwin,  Hazwell  Bvuti, 
and  K.  S.  Lorett  for  appellant  in  No.  341. 

Messrs.  William  T.  Thompson,  Honis 
Brown,  and  U.  F.  Stanley  for  appellees.      h 

'  Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

These  are  bills  to  declare  void  asaosamenta 
of  taxes  made  by  the  state  board  of  equali- 
zation and  assessment  for  the  year  IQM, 
and  to  enjoin  the  collection  of  the  same  be- 
yond certain  sums  tendered.  Tne  bills  al- 
lege that  the  board,  coerced  by  political 
clamor  and  ita  feara,  arbitrarily  determined 
in  advance  to  add  about  nineteen  million 
dollars  to  the  assessment  of  railroad  prop- 
arty  for  the  previous  year,  and  then  pro- 
tended to  fix  the  valuea  of  tjie  aeveral  TfMds 
by  calculation.  They  allege  that  the  assess- 
ments were  fraudulent,  and  void  for  want  of 
juriadletion,  and  justify  these  general  alle- 
gations by  more  specific  statements.  Une 
is  that  other  property  in  the  state,  especial- 
ly land,  was  valned  at  a  lower  rate  thann 
that  of  the  railroads.  Anotiier,  of  mora  un-£ 
portance,  ja  to  the  effect  that*  tbe  board* 
adapted  a  valuation  by  atodc  and  bonda,  and 
then  taxed  the  appellants  upon  the  propor- 
tion of  tbe  value  so  reached  that  their  mile- 
age within  the  state  bore  to  their  total  mile- 
age, without  deducting  a  large  amount  of 
personal  property  owned  outside  the  state, 
or  specially  valuable  terminals,  etc.,  east  of 
the  Hiaaouri  river.  The  principle  of  thla 
laat  objection  was  aanetioned  in  Fargo  v. 
Hart,  193  U.  S.  490,  48  L.  ed.  7fll,  24  Sup. 
Ct  Rep.  498,  under  the  commerce  elanee  of 
the  Constitution,  art.  1,  |  S,  but  later  easea 
have  decided  that  tangible  property  perma- 
nently outside  the  jurisdiction  is  exempted 
from  taxation  by  the  14th  Amendment 
(Delaware,  L.  &  W.  R.  Co.  v.  Pennsylvania, 
IBS  U.  S.  341,  49  L.  ed.  1077,  26  Sup. 
Ct  Rep.  ASS;  Union  Refrigerator  Transit 
Co.  v.  Kentudcy,  199  U.  S.  194,  SO  L.  ed. 
ICO,  86  Sup.  Ct.  Rep.  SB),  and  the  14tli 
Amendment  alone,  somewhat  inadequately 
referred  to,  is  the  foundation  of  these  ap- 
peals. Demnrrers  to  tbe  bills  were  over- 
ruled, mainly.  If  not  wholly,  on  the  ground 
of  the  charges  of  duress  and  fraud.  An- 
swers then  were  filed  denying  the  material 
allegations,  and,  after  a  hearing  on  evidsnee, 
the  bills  were  dismissed. 

Tbe  dominant  purport  of  the  bills  ts  to 
charge  political  duress,  so  to  speak,  and  a 
consequent  scheme  of  fraud,  IlluatTatad  by 
the  specific  wrongs  alleged,  and  In  that  way 
t«  make  out  that  tbe  taxes  were  void.  AJ 
the  caaea  come  from  tbe  circuit  court,  other 
questions  beside  that  under  the  Constitution 
are  open,  and,  therefore,  it  is  proper  to  state 
at  the  outset  that  the  foundation  for  the 
btUa  has  failed.    Hm  suggeatlan  of  polltieal 
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duieM  Is  •dbarad  to  in  osa  of  tlw  printed 
briefB,  but  \a  disposed  of  by  tba  finding  of 
the  trial  judge,  which  there  la  no  aofficieiit 
reason  to  disturb.  The  ohsrge  of  fraud,  even 
if  adequatelj  allt^ed  (UiBSonri  t.  Dockery, 
191  U.  S.  165,  170,  48  L.  ed.  133,  134,  24 
Sup.  CL  Sep.  S3),  mw  rery  aligbtly  preued 
at  the  argument,  ftnd  totally  fails  on  the 
facta.  Such  chargee  are  easily  made  and. 
It  U  to  be  feared,  often  ar*  made  without 
appreciation  of  tbe  resptniBibility  Incurred 
tn  maldDg  them.  Before  the  decree  could 
^  be  reversed  It  would  be  necessary  to  consider 
A  ■erionsly  whether  the  constitutional  ques- 
•  tlon  on  whidi  the  appeals  are  baaed'was 
not  ao  pleaded  tm  part  of  the  alleged  fraud- 
ulent scheme  that  it  ought  not  to  be  con- 
sidered unless  that  scheme  wae  made  out. 
Eyre  t.  Potter,  16  How.  42,  66,  14  L.  ed. 
SeZ,  60B;  Frecdi  t.  Shoemaker,  14  Wall. 
314,  S35,  20  L.  ed.  SB2,  S57;  Eickson  v.  Lom- 
bard L.  R.  1  H.  L,  324. 

When  we  turn  to  tbe  ertdence  there  is 
equal  ground  for  criticism.  The  memben 
of  the  board  were  called,  including  the  gov- 
ernor of  the  Etate,  and  submitted  to  an 
elaborate  eross'examlnation  with  r^ard  to 
tbe  operation  of  their  minds  in  Tkiuing  and 
taxing  tbe  roads.  This  was  wholly  Improp' 
er.  In  tbia  respect  the  case  does  not  differ 
from  that  of  a  Jury  or  an  umpire.  If  we 
assume  that  the  members  of  the  board  were 
not  entitled  to  the  possibly  highsr  Immuni- 
ties of  a  judge.  Baeeleuch  t.  Metropolitan 
Bd.  of  Works,  L.  R.  5  H.  L.  418,  433.  Jury, 
men  cannot  he  called,  even  on  a  motion  for 
a  new  trial  In  the  same  case,  to  testify  to 
the  motives  and  influencei  that  led  to  their 
verdict.  Mattoz  t.  United  SUtes,  146  V. 
B.  140,  36  L.  ed.  917,  13  Sup.  Ct.  Kep.  tSO. 
8o,  as  to  arbitrators.  Bnccleuch  t.  Metro- 
politan Bd.  of  Works,  L.  R.  6  H.  L.  41S, 
4ST,  468.  Similar  reasoning  was  applied  to 
a  judge  In  Fayerweather  v.  RItch,  IBS  U. 
S.  276,  SOfl,  307,  49  L.  ed.  193,  213,  214, 
26  Sup.  CL  Rep.  68.  A  multitude  of  caies 
will  be  found  collected  in  4  Wigmors  on  Evi- 
dence, II  2348,  2349.  All  the  often- repeated 
reaaona  for  the  rule  as  to  jurymen  apply 
with  redoubled  force  to  the  attempt,  by  ex- 
Itibiting  on  cross-examination  the  confusion 
of  the  memben'  minds,  to  attack  in  another 
proceeding  the  judgment  of  a  lay  tribunal, 
which  is  Intended,  so  far  as  may  be,  to  be 
flnal,  notvrith standing  mistakes  of  fact  or 
law.  See  Coulter  t.  Louisville  ft  N.  R.  Co. 
190  U.  S.  699,  610,  49  L.  ed.  619,  618,  2G 
Sup.  Ct  Rep.  342;  Central  P.  R.  Co.  ». 
California,  162  U.  S.  91,  107,  lOS,  117,  40 
L.  ed.  903,  DOS,  909,  16  Sup.  Ct  Rep.  76«, 
106  Cal.  676,  694,  38  Pac.  906;  State 
Railroad  Tax  Cases,  02  U.  S.  B70,  23 
L.  ed.  668;  Clereland,  C.  C.  ft  St.  L. 
B.    Oo.    T.    Backus,    133    Ind.    613,    642, 


1»  LJLA.  729,  3S  H.  I.  421.  In  Fargo 
T.  Hart  IBS  U.  S.  490,  4B6,  4B7,  48  L.  ed. 
761,  764,  £4  Sup.  Ct  Rep.  498,  there  was 
no  serious  dispute  u  to  what  waa  the  prin- 
ciple adopted. 

Again,  this  hoard  noMSsarily  Icept,  and 
evidently  waa  expected  by  the  statutes  to^ 
Iceep,  a  raoord.  That  was  the  best  avldtnoe,  g 
at  least  of  Its  decisions  and  acts.  If  the* 
roads  had'wished  an  expresa  ruling  by  tSe 
board  upon  the  deductions  which  thqr  de- 
manded, tbey  oonld  have  asked  for  It  and 
could  Iiave  aaked  to  have  the  action  of  tbe 
board  or  its  refusal  to  act  noted  in  Uie 
record.  It  would  tw  time  enough  to  offer 
other  evidence,  when  such  a  request  had 
been  made  and  refuaed.  Sea  Fargo  v.  Hart 
193  U.  B.  490,  408,  4B  L.  ed.  761,  764,  24 
Sup.  Ct  Rep.  498;  Cleveland,  C.  C.  ft  Bt. 
L.  R.  Co,  r.  Backus,  supra;  Havemeyer  v. 
Cook  County,  202  111.  446,  66  N.  E.  1044. 
However,  aa  the  foregoing  objections  were 
not  urged,  and  as  the  eases  were  discussed 
upon  all  the  testdmony,  we  shall  prooeed  to 
consider  them  in  the  same  way. 

nie  facte  that  appear  from  any  souroe  are 
few.  The  board  voted  first  as  a  preliminary 
step  toward  asoertalning  the  actual  value  of 
all  property  to  be  aaiessad,  to  make  an  ea- 
timate  of  Uie  tangible  property  of  the  rail- 
roads, to  be  taken  ae  one  of  the  factors  In 
making  up  the  total  saseument  of  the  roads. 
Schedules  were  prepared,  and  it  is  objeoted 
that  the  board  added  26  per  cent  to  eer- 
taiu  it«ms  aa  furniehed  by  the  eompanieo. 
If  this  be  true,  and  It  is  not  admitted  that 
any  flgores  were  mora  than  tentative,  the 
addition  teems  to  have  been  made  on  per- 
sonal judgment  and  on  a  theory  that  the 
values  given  were  the  values  the  property 
waa  Inaurad  for.  If  mistaken,  a  mistake 
doea  not  affect  the  caae.  The  main  point 
comes  on  the  final  aaaesament,  to  which 
we  turn  at  once. 

The  board  expressed  its  result  in  another 
vote.  "Having  given  full  and  due  consid- 
eration to  the  returns  furnished  said  board 
by  the  several  railroad  companies,  and  hav- 
ing talcen  into  consideration  the  main  track, 
side  track,  spur  tracks,  warehouss  tracks, 
roadbed,  right  of  way,  and  depot  grounds, 
and  all  water  and  fuel  stations,  buildings, 
and  auperstructures  thereon,  and  all  ma- 
chinery, rolling  stock,  telegraph  lines,  and 
instruments  connected  therewith,  all  ma- 
terial on  hand  and  anpplles,  moneys,  credits, 
franchlsea,  and  all  other  property  of  aaid 
railroad  companies,  and  having  tkken  into^ 
consideration  the  grosa  and  net  earnings  ofg 
said  roads,  tbe  total  amount>axpended  In  op-* 
eratlon  and  maintenance,  the  dividends  paid, 
tl>e  capital  stock  of  each  system  or  road 
and  tbe  market  value  thereof  and  the  total 
amount  of  aacntad  and  unsecured  Indebta^ 
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aeu  [we]  do  hercbj-  aaeertaiu  and  fix,  for 
the  purposes  of  taxation,  the  full  actual 
Talue,  the  avernge  value  per  mile,  and  tbe 
aaseeaitbU  value  per  mile  of  the  seveial 
roads  as  folIowE:"  with  a  list. 

The  roads  supplement  the  record  b;  evi- 
dence that  the  atate  treasurer,  a  member  of 
the  board,  on  the  objection  being  made  to 
paper  said  to  exhibit  the  stock,  bonds,  and 
floating  debt  of  the  Union  Pacific,  that  the 
stock  and  bonds  of  other  companies  ovned 
by-  the  Union  Pacific  had  not  been  deducted, 
answered,  "the  board  has  decided  that  it  can- 
not make  deductions  for  propertj  outside 
of  the  state."  This  answer  was  in  the  pres- 
ence of  the  other  members  of  the  board.  It 
Is  agreed  that  the  paper  referred  to  was 
prepared  (or  the  uae  of  the  board.  It  shows 
ft  column  of  figures  marked  "Deductions  for 
locslly  assessed,"  and  amounting,  when  add- 
ed, to  1,152,230.  Then,  under  the  head 
"Earnings,"  are  the  figures  398,474,098,  from 
vhiek  is  subtracted  1,162,230,  giving 
»7,321.938,  which  le  divfdad  by  6,104,  giv- 
ing 65,002  as  the  quotient.  This  dividend  is 
•aid  to  be  shown,  b^  the  coincidence  of 
figures,  to  have  been  made  up  of  the  marVet 
value  of  the  stock  of  the  Union  Pacific,  Its 
mortgage  bonds  and  other  indebtedness,  Ic 
the  property  locally  assessed  in  the  itate, 
but  without  the  deduction  to  which  we  have 
referred  and  to  which  the  road  alleges  that 
it  was  entitled.  The  divisor  is  the  total 
number  of  miles  of  the  road.  It  is  true  that 
the  valuation  ultimately  reached  was  tS6,- 
000  a  mile  inetead  of  $0S,O92,  but  this  is 
said  to  have  been  an  arbitrsiy  reduction, 
and  did  not  reduce  the  amount  sufficiently, 
K  we  were  to  assume  that  this  paper  fur- 
nished the  basis  of  the  tax. 

But  no  snch  assumption  can  be  made. 
The  board  considered  the  paper,  no  doubt, 
but  BO  they  considered  a  capitalization  of 
e  what  they  understood  to  be  the  net  earnings 
•  In  the  state,  and  the  value  of  the  tangible 
property  apart  from  its  outside  connections. 
ETactly  what  weighed  in  each  mind,  and 
even  what  elements  they  purported  to  con- 
sider in  their  debates,  is  little  more  than 
a  gueas.  There  is  testimony  which  cannot 
be  neglected  that,  in  this  very  matter  of 
valuing  the  road  by  stocks  and  bonds,  etc., 
the  board,  from  another  table  furnished  by 
the  company,  valued  it  at  over  8540.000,000, 
and  did  deduct  from  that  sum  the  stocks  and 
bonds  owned  by  the  road,  and  valued  by 
the  board  at  over  8140.000,000,  prior  to  the 
subsequent  reduction  to  855,000  a  mile.  It 
is  said  that  this  valuation  Is  absurd  and 
due  to  misunderstanding  of  the  table.  But 
we  have  nothing  to  do  with  complainto  of 
that  nature,  or  with  anything  less  than 
fraud,  or  a  cleaT  adoption  of  «  fundamen- 
tally  wrong  principle.     The  board,  In  its 


formal  action  properly  before  us,  did  vote 
to  request  of  the  Union  Pacific,  among  other 
things,  "an  Etemiied  statement  of  tiie  sev- 
eral bonds  and  stocks  owned  by  said  com- 
pany, for  which  they  are  legally  entitled  to 
leceive  credit  on  ofi'set,  in  estimating  the 
value  of  said  Co.  for  assessment"  Thia  rec- 
ognises the  true  principle,  almost  In  terms. 
Beyond  a  speculation  from  figures,  and  a 
few  statements  improperly  elicited  from  one 
or  two  members  of  the  board,  there  is  noth- 
ing to  contradict  the  Inferenca  from  this 
vote  except  the  above  alleged  statement  of 
the  treasurer,  met  by  his  and  others'  testi- 
moi^  that  a  proper  deduction  was  made. 

Evidently  the  board  believed  that  the 
figures  furnished  by  the  roads  were  too  fa- 
vorable and  were  intended  to  keep  the  taxes 
as  Ion  as  they  could  be  kept  Evidently, 
also,  the  members  or  some  of  them  used 
their  own  judgment  and  their  own  knowl- 
edge, of  which  they  could  give  no  very  good 
account  on  cross-examination,  but  which 
they  had  a  right  to  use,  it  honest,  however 
inarticulate  the  premises.  It  would  seen 
from  the  testimony,  as  might  have  been  ex- 
pected, that  the  valuations  fixed  were  a  eom> 
promise  and  were  believed  by  some  members 
to  be  too  low,  as  they  senned  to  one  toO|. 
high.  It  Is  argued  to  us,  on  expert  testi-g 
mony,  that  they  are  too  low.  *  The  result' 
of  the  evidence  manifests  the  frultlessnesa 
of  inquiries,  which,  aa  we  have  said,  should 
not  have  been  gone  into  at  all.  We  have 
adverted  more  particularly  to  the  ease  of 
the  Union  Paolflc,  but  that  of  the  Chicago, 
Burlington,  &  Qidncy  Railroad  ftande  on 
similar  and  no  stronger  ground,  and  what 
we  have  said  disposes  of  the  main  conten- 
tion of  both.  If  the  conrt  below  had  found 
the  other  way  it  would  have  been  difilcult  to 
say  that  the  finding  waa  sustained  by  com- 
petent evidence.  There  certainly  Is  no  suffi- 
cient reasfm  for  disturbing  the  finding  as  it 

A  point  less  pressed  than  the  forgoing 
was  that  the  other  property  in  the  state 
was  greatly  undervalued  and  that  thus  the 
rule  of  uniformity  prescribed  by  the  Con- 
stitution of  Nebraska  bad  been  violated. 
Upon  this  matter  it  is  enough  to  say  that 
no  scheme  or  agreement  on  the  part  of  the 
county  aasesBOTs,  who  taxed  the  other  prop- 
erty, was  shown,  or  on  the  part  of  the  board 
of  equatlzatlon  and  assessment,  and  to  refer 
to  Coulter  v.  Louisville  ft  N.  R.  Co.  196  U. 
S.  590.  49  L.  ed.  615.  25  Sup.  Ct.  Rep.  842. 

Again,  it  was  said  that,  inasmuch  as  the 
present  Union  Pacific  Company,  a  Utah  eor- 
poration,  acquired  its  road  hy  foreclo- 
sure of  a  mortgage  from  a  preceding  corpo> 
ration  chartered  by  the  United  States,  ft 
appeared  from  admissions  in  testimony  or 
followed  from  the  board's  taxing  tht  Na> 
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braHkk  portiOD  of  the  lOftd  aa  a  going  oon- 

cem  that  it  wu  taxing  United  Stat«a  fran- 
chisea,  contrarj  to  the  decision  in  Califor- 
nU  T.  Central  P.  R.  Co.  127  U.  S.  I,  32  L. 
ed.  160,  2  Intan.  Com.  Rep.  1(3,  8  Sup. 
Ct.  lUp.  1073.  This,  also,  although  stated, 
va*  not  pressed.  It  does  not  appear  that 
the  present  Union  Paeiflc  has  any  United 
StatM  franchises  that  were  taxed,  and,  if 
it  has  any  that  were  considered  in  estimat- 
ing the  value  of  the  road,  it  does  not  ap- 
pear that  thef  were  considered  improperly 
under  the  latw  decisions  of  this  court.  Cen- 
tral P.  R.  Co.  T.  CWifomia,  162  U.  8.  91, 
40  L.  ed.  903,  10  Sup,  Ct  Rap.  706,  106  Cal. 
670,  fiOO,  88  Pac.  906.  See  Adams  Exp.  Co. 
T.  Ohio  SUte  Auditor,  160  U.  S.  1S6,  41  L. 
^ed.  965,  17  Sup.  Ct  Rep.  804.  And  the 
g  same  thing  maj  be  said  as  to  the  interstate 
•  bosiness  of  the*roads.  Adams  Exp.  Co.  t. 
Ohio  State  Auditor,  lOfi  U.  S.  194,  41  L. 
ed.  663,  IT  Sup.  Ct  Rep.  305,  16S  U.  S. 
1S9,  41  L.  ed.  665,  17  Sup.  Ct  Rep.  404. 
The  board  bad  a  right  to  tax  all  the  prop- 
er^ in  the  state,  and  to  tax  it  at  its  value 
as  an  organic  portion  of  a  larger  whole. 
WesUra  U.  Teleg.  Co.  t.  MisMuri,  190  U. 
S.  412,  47  L.  ed.  IIIB,  23  Sup.  Ct,  Rep. 
780. 

Various  arguments  were  addressed  to  us 
upon  matters  of  detail  which  would  afford 
no  ground  for  interference  by  the  court,  and 
wMoh  we  do  not  think  it  necessary  to  state 
at  length.  Among  them  is  the  suggestion 
of  arbitrariness  at  different  points,  such  as 
the  distribution  of  the  total  value  set  upon 
the  Chicago,  Burlington,  A,  Quniqy  system, 
among  the  different  roads  making  it  up. 
Bnt  the  action  does  not  appear  to  have  been 
arbitTaiy  except  in  the  sense  in  which  many 
honest  and  sensible  judgments  are  so.  They 
express  an  intuition  of  experience  which  out- 
runa  analysis  and  sums  up  laany  unnamed 
and  tangled  impressions, — impresBtons  which 
may  lie  beneath  consciousness  without  losing 
Uieir  worth.  The  board  was  created  for  the 
purpose  of  using  its  judgment  and  its  knowl- 
edge. State  Railroad  Tax  Cases,  92  U.  S. 
675,  23  L.  ed.  663;  State  ex  rel.  Bee  Bldg. 
Co.  V.  Savage,  65  Neb.  714,  708,  769,  91  N. 
W.  716;  Re  Cniger,  84  N.  Y.  019,  Q21;  San 
Job6  Qas  Co.  Y.  January,  67  Cat.  614,  616, 
Within  its  jurisdiction,  except,  as  we  havp 
said,  in  the  case  of  fraud  or  a  clearly  shown 
adoption  of  wrong  principles,  !t  is  the  ulti- 
mate guardian  of  certain  rights.  The  state 
has  confided  those  rights  to  its  protection 
and  has  trusted  to  its  honor  and  capacity 
as  H  confides  the  protection  of  other  social 
relations  to  the  courts  of  law.  Somewhere 
there  must  be  an  end.  We  are  of  opinion 
that,  whatever  grounds  (or  uneasiness  may 
be  perceived,  nothing  has  been  proved  so 
ebarly  and  palpably  aa  it  should  be  proved. 


on  the  ptiaeiple  laid  down  in  Ban  Diego 
Land  ft  Town  Co.  v.  National  City,  174 
U.  S.  739,  764,  43  L.  ed.  1154,  1160,  19 
Sup.  Ct  Rep.  804,  in  order  to  warrant  these 
appeals  to  the  extraordinaiy  jurisdiction  of 
the  circuit  eoort 
Decrees  affirmed. 


(204  U.  S.  ITS) 

HENRT  P.  IQLEHART  and  Mary  I.  Folk, 
Appt^ 

T. 

J.  HUWARD  lOLEHAKT,  Executor  of  th* 
Last  Will  and  Testament  of  Annie  B.  L 
Andrews,  Deceased. 

Statutes— repeat  by  implication— general 
and  special  legislation. 

1.  The  trusts  for  the  perpetual  mainte- 
nanoe  of  cemetery  lots  and  of  monuments 
and  other  struotures  erected  thereon,  ex- 
pressly authorized  by  D.  C  Code,  |  SSS,  are 
not  forbidden  because  |  1023  of  such  Codc^ 
prohibitioir  perpetuities  and  restraints  upon 
alienation,  does  not  in  terms  make  an  ex> 
ception  in  favor  of  the  trusts  provided  for 
in  the  eariier  section. 

Conflict  of  laws — peipetnltlea— comity. 

2.  A  testamentary  trust  in  favor  of  tha 


perpetual  maintenance  of  a  cemetery  lot  and 
monument,  will,  on  principles  of  comity,  b* 
upheld  in  the  courts  of  tue  District  of  Co- 
lumbia, although  the  testatrix  was  domi- 
ciled in  the  District  at  the  time  of  her 
death,  and  the  funds  to  be  applied  to  such 
trust  arose  from  property  owned  by  her  in 
the  District  at  that  time,  since,  under  D. 
C  Code,  i  6B9,  grants  on  similar  trusts  ar* 
permitted  to  domestic  corporations. 
Appeal — costs  in  suit  to  construe  wilL 

3.  Costs  on  the  afBrmance  bv  the  Fed- 
eral Supreme  Court  of  a  decree  of  the  court 
of  appeals  of  the  District  of  Columbia  which 
affirmed  a  decree  of  the  supreme  oourt  of 
the  District  in  a  suit  to  construe  a  will,  up- 
holding all  the  disputed  provisions,  will  be 
taxed  against  the  unsuccessful  appellants, 
where  the  executor  did  not  appeal  l^rom  the 
original  decree  nor  from  the  decree  of  nS' 
Qrmance  by  the  court  of  appeals. 


[No.  1EB.1 


which    affirmed   a    decree    of   the   Supreme 
Court  of  the  District  in  a  suit  to  oonstme 
a  will,  upholding  all  the  disputed  provi- 
sions.   Affirmed. 
See  same  case  below,  Sfl  App.  D.  C  20S. 
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Statement  bj  Mr.  Jiutlee  PecUum: 

This  is  ftn  appeal  from  a  decree  of  tbe 
court  of  appeali  of  the  Diatrict  of  Colum- 
bia, affirming:  a  decree  of  the  supreme  court 
of  the  District  construing  a  vill.  26 
App.  D.  C.  20S.  The  bill  was  filed  b7  the 
executor  of  the  vrill  of  Annie  E.  L  Andrews, 
who  was  a  resident  of  the  District  at  the 
time  of  her  death,  and  whose  will  was  there 
duly  admitted  to  probate  March  £8,  IBM. 
The  supreme  court  held  thitt  all  disputed 
provisions  of  the  will  were  TaJid,  and  en- 
tered a  decree  to  that  effect,  which  was  af- 
firmed bj  the  court  of  appeals,  on  an  ap- 
peal taken  hy  these  appellants  Geparatelf 
from  the  other  parties  defendant,  by  leave 
of  the  supreme  court  of  the  District.  All 
necessary  persons  were  made  party  to  the 
suit.  The  deceased  left  an  estate  of  about 
110,000,  of  which  C3,000  eonsiated  of  real 
estate  in  the  city  of  Washington. 

The  disputed  portions  of  the  will  are 
_  clauses  1,  10,  and  12,  and  they  are  set  forth 
h  In  tke  margin.t 

•  *J.  Howard  Iglehart,  the  executor,  is  the 
son  of  a  deceased  brother  of  the  testatrix 
(mentioned  In  the  first  clause  of  the  will), 
and  the  two  appellants  are,  respectively, 
her  brother  and  sister. 

The  executor,  in  hia  bill,  alleged  his  readi- 
ness to  distribute  the  estate  as  directed  by 
the  will,  but  he  said  that  some  of  the  heirs 
at  law  disputed  the  validity  of  some  of  its 
provisions,  and  hence  his  appeal  to  the  court 
for  a  construction  of  those  clauses. 

The  gmunda  of  the  dispute  are  stated  to 
be  that  the  trusts  created  in  the  1st  and 
12th  clauses  of  the  will  are  void,  as  in  vio- 
Ution  of  the  statute  of  the  District  of  Co- 
lumbia prohibiting  perpetuities  and  re- 
straints upon  alienation.    D.  C.  Code,  |  1023 

tFirst,  I  pve,  devise,  and  bequeath  unto 
the  Greenwood  Cemetery  Company,  of 
Brooklyn,  New  York,  as  trustees,  my  real 
property,  consisting  of  a  house  and  lot, 
known  and  designated  as  house  No.  68  M. 
street,  northwest,  in  the  city  of  Washing- 
ton, District  of  Columbia,  to  be  held  by 
them  in  trust  for  and  to  the  use  of  my 
brother,  J.  E.  Iglehart,  and  his  wife,  Jen- 
nie Iglehart,  of  Baltimore,  Maryland,  dur- 
ing their  life  or  the  life  of  either  of  them; 
Erovided,  they  shall  keep  the  said  property 
1  repair  and  pay  the  taxes  thereon.  At 
their  death,  or  upon  their  failure  to  comply 


with  the  condition  to  keep  said  property  ii 
repair  and  pay  the  taxes  thereon,  it  is  my 
wfll  and  desire  that  the  said  property  shall 


besoid,  and  the  proceeds  of  such  sak  shall  be 
invested  in  United  States  securities,  the  in- 
terest or  income  from  such  said  investment 
to  be  used  by  the  Greenwood  Cemetery  Com- 
paay,  aforesaid,  as  trustees,  for  the  purpose 
«f  keeping  the  Andrews  Cemetery  lot  In 
perpetual  good  ordsr  and  oonditioa. 


[31  Stat,  at  L.  1351,  chap.  864],  The  devtM 
of  the  real  estate  is  alleged  to  be  void  OB 
that  ground,  as  la  also  the  residuary  be-  e 
quest  to  the  cemetery  company,  while  Uia* 
direction  to  ereot  a'monument,  as  provided* 
in  (  10  of  the  will,  it  la  alleged,  must  fall 
with  the  destruction  of  tlie  trust,  as  It  is 
part  of  the  general  scheme  of  the  will,  and 
is  Inseparable  from  the  trust  provisions. 
The  executor  submitted  the  questions  to  the 
court  and  did  not  appeal  from  the  original 
decree  nor  from  the  decree  of  affirmance  by 
the  court  of  appeals,  and  he  now  asks  that 
this  court  should  make  proper  provision  for 
his  protection  and  that  of  the  estate.  In 
regard  to  the  costs  involved  by  the  conten- 
tion between  the  defendant  and  the  appel- 
lants. 

Messrs.  Noel  W.  Barksdals  and  Andrew 
Wilson  for  appellants. 

Messrs.  Hugh  B.  Rowland,  Walter  T.  R. 
Berry,  Benjamin  S.  Minor,  and  Charles  H. 
Stanley  for  appellee.  « 

*  Mr.  Justioe  Peckham,  after  making  the* 
foregoing  statement,  delivered  tita  opinion 
of  the  court: 

The  first  inquiry  fa  in  regard  to  the  law 
existing  In  the  District  of  Colombia  upon 
the  subject  of  trusts  of  tUs  nature.  There 
are  two  sections  of  the  Code  of  Uis  DU- 
trict  of  Columbia  (||  099  and  10S3  [31  SUt. 
at  L.  12BS  and  13B1,  chap.  S54])  whii^  are 
involved  in  the  qneation  before  us.  Sectloa 
660  (subch^iUT  B,  relating  to  *^metery  As- 
sociations," of  chapter  18,  relating  t^i  'Oar* 
porations")  providsa  in  substance  that  it 
shall  be  lawful  for  cemetery  associations  In- 
corporated under  the  laws  of  the  District  ton 
'take  and  hold  any  grant,  etc,  upon  trust,* 

Tenth.  It  is  my  will,  and  I  order  and  di- 
rect, that  16,000  be  raised  ont  of  my  estate, 
to  be  expended  In  ereeting  a  suitable  monu- 
ment at  the  grave  of  my  dearly  beloved 
husband,  B.  L.  Andrews,  in  Oreenwood  Cem- 
etery, Brooklyn,  New  York. 

Twelfth.  It  is  my  will,  and  I  order  and 
direct,  that  all  the  rest  and  residue  of  my 
estate,  real,  personal,  and  mixed,  where- 
soever It  may  be  fonnd,  and  of  whatsoever 
it  may  consist,  shall  be  converted  into  cash, 
and  said  cash  Invested  in  United  Btatea 
securities,  the  interest  and  inoome  from 
such  securities  shall  bs  used  by  the  said 
Oreenwood  Cemetery  Company,  of  Brook- 
lyn, New  York,  as  trustees,  in  addition  to 
and  together  with  the  trust  fund  hereinbe- 
fore mentioned  in  clause  1  of  tUa  my  last 
will,  for  the  purposes  and  to  the  bensflt  of 
beautifying  and  keeping  the  aforesaid  An- 
drews eemetery-lot  in  parpatnal  good  «dv 
and  eoitdItii». 
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to  kpplj  the  incomB  thereof  under  the  diree- 
tion  of  the  asaociatioa  for  the  embelJiih- 
ment,  prcBervation,  renewiil,  or  repair  of  dity 
cemetery  lot  or  anj  tomb  or  monument 
othsr  itntctuie  thereon,  according  to  the 
terms  of  luch  grant,  and  the  supreme  court 
of  the  District  is  given  the  power  and  jnria- 
dletioD  to  compel  the  due  performance  of 
euch  trusts,  or  any  of  them,  upon  a  bill  filed 
by  the  proprietor  of  any  lot  in  auch  ceme- 
tery for  that  purpose.  Section  10Z3  (sub- 
chapter 1  of  chapter  24,  relating  to  "Ea- 
tatea")  provides  that,  except  in  the  caae  of 
gifts  or  devises  to  charitable  uses,  every 
future  e«tate,  whether  of  freehold  or  lease- 
hold, whether  by  way  of  remainder  or  with- 
out a  precedent  estate,  and  whether  vested 
or  oontlngent,  shall  be  void  in  Its  creation, 
which  suspends  the  absolute  power  of  aliena- 
tion of  the  property,  so  that  there  shall  be  no 
person  or  persons  in  I>eiDg  by  whom  an 
solute  fee  in  the  same,  in  poseeseion,  oa 
conveyed,  for  a  longer  period  than  during 
the  continuance  of  not  more  than  oue  or 
more  Uvea  in  being  and  twenty-one  yean 
thereafter.  The  provisions  of  the  section 
are  (at  the  end  of  the  aubchapter)  made 
applicable  to  penonal  property  generally, 
except  where,  from  the  nature  of  the  prop- 
erty, they  are  inapplicable. 

The  appellants  assert  that  I  Afl9  is  nulli- 
fied by  I  1023.  They  urge  that  the  last  lec- 
tion, being  the  last  expression  of  the  legis- 
lative will,  and  being  inconsistent  with  | 
869,  the  last  aection  must  prevail.  Thia, 
although  I  SS9  makes  apedal  provision  la 
regard  to  trusts  of  this  nature  and  permits 
their  creation,  yet,  because  the  latter  sec- 
tion doea  not  in  terms  make  exception  of 
the  tnuta  provided  for  in  the  earlier  sec- 
tion, these  trusts,  it  is  urged,  are  thereby 
prohibited. 

This  Is  not  a  case  for  the  application  of 
that  doctrine,  which  is.  In  any  event,  very 
seldom  applicable.  The  true  rule  is  to  har- 
mmize  the  whole  Code,  it  possible,  and  to 
that  end  the  letter  of  any  particular  eeo- 
Hon  may  sometimes  be  disregarded  In  order 
»to  aooompliah  the  plain  Intention  of  the  leg- 
■  Islature.  *  EfTect  must  be  given  to  all  the 
language  employed,  and  inconaiatent  expres- 
sions are  to  be  harmonised  to  reach  the 
real  intent  of  the  legislature.  Petri  v. 
Commercial  Nat  Bank,  142  Ij.  S.  644, 
650,  SS  L.  ed.  1144,  114S,  12  Snp.  Ct. 
Rep.  325;  Bemier  v.  Bemier,  147  U.  S.  242, 
£46,  3T  L.  ed.  162,  154,  13  Sup.  Ct.  Rep.  244; 
Groflf  T.  Miller,  20  App.  D.  G  353,  357.  These 
two  sections  can  be  easily  harmonized,  and 
the  undoubted  intention  of  the  le^slature 
be  thna  carried  out,  by  considering  the  lat- 
ter section  as  applying  to  cases  other  than 
those  speetaUy  provided  for  in  t  669.  That 
section  must  be  r^arded  as  la  faB  f<«ek 


Assuming,  however,  that  the  section  is 
not  aSected  by  t  I023,--it  is  then  contended 
by  the  appellants  that  {  069  does  not  apply 
to  this  case,  and  that  the  trusts  ars  not 
valid  as  a  gift  or  devise  to  a  diaritahle  uee 
within  the  exception  mentioned  in  |  1023. 
It  may  be  assumed  for  the  purposes  of  this 
case  that  the  gifts  contained  in  the  1st  and 
12th  clauses  of  the  will  do  not  constitute  a 
valid  trust  for  a  charitable  use  (Jones  v. 
Habersham,  107  U.  S.  174,  183,  27  L.  ed. 
401,  405,  2  Sup.  CL  Rep,  336},  and  that 
those  clause*  wonid  be  illegal  if  depend- 
ent npon  the  exception  mentioned  in  that 
aection.  But  the  earlier  section  is  re- 
ferred to  tor  the  purpose  of  ascertaining 
the  policy  of  Congress  within  the  District 
upon  the  general  subject  of  trusts  for  the 
perpetual  maintenance  of  cemetery  lots,  and 
of  monuments  and  other  structures  erected 
thereon. 

That  policy,  as  indicated  In  the  section, 
permits  in  the  District  exactly  what  is  pro- 
vided for  In  this  will, — namely,  a  trust  to 
a  oemetery  (incorporated)  association  for 
the  malnt«nance  of  a  lot  and  a  monument 
in  perpetual  good  order  and  condition. 

The  law  in  New  York  in  regard  to  Qreen- 
wood  cemetery  permits  the  same  kind  of  a 
trust.  Section  6  of  chapter  156  of  the  Laws 
of  New  York  for  1839,  passed  April  U,  1S39. 
The  law  of  the  District  of  Columbia,  where 
the  testatrix  died  and  where  the  property 
was  situated,  and  the  law  of  the  state  of 
New  York,  where  the  moneys  are  to  be  ap-^ 
plied  by  a  corporation  created  by  the  Iaws<J 
of  that  state,  concur  ia*  pomltting  such* 
trusts  as  are  created  in  this  will,  and,  un- 
der those  dreum  stances,  such  a  trust  will 
be  permitted  by  the  courts  of  the  District 
to  be  carried  out  In  the  state  of  New  York, 
atthough  the  testatrix  was  domiciled  in  the 
District  at  the  time  of  her  death,  and  tlie 
funds  to  be  applied  to  sueh  trust  arise  from 
property  owned  by  her  In  the  District  at 
that  time. 

This  is  in  pursuance  of  the  general  eomltf 
existing  between  the  states  of  the  Union, 
and  under  that  the  oemetery  association 
can  take  and  hold  the  property  tor  the  pur- 
poses mentioned  In  the  will,  which  are  per- 
mitted both  by  the  law  of  the  District  of 
Columbia  and  the  law  of  the  state  of  New 
York. 

But  it  is  contended  that  the  law  of  the 
District  prohibits  the  creation  of  such  tmets 
and  refuses  to  permit  them  to  be  carried 
out  within  that  District,  and  that  there  it 
rule  of  comity  which  obtains  la  such 
case  by  whliA  these  trusts  might  be  held 
valid  when  affecting  property  within  the 
KsMot  owned  by  a  t«*tator  rasldlag  there- 
in at  the  time  of  his  death,  even  though  the 
party  to  maj  vat  the  terms  is  a  foraiga 
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eorpontion  and  the  trust*  are  to  be  earned 
out  in  kuothei  at&te.  Hub  claim  is  made 
upon  the  auertiou  that  |  B69  of  the  Code, , 
even  if  in  force  at  *U,  refers  onlj  to  domea- 
tlc  auodations,  and  that  foreign  corpora- 
tione,  not  being  within  the  exoeptioa,  re- 
ceive no  power  from  that  eeetlaa,  and  can- 
not take  or  hold  property  situated  in  the 
District  upon  these  trusts. 

It  maj  be  that  I  660  referred  only  to  do- 
mestic corporations  when  the  power  was 
therein  grauted  them  to  take  such  gifts 
upoD  the  trusts  mentioned,  and  carrj  them 
out  la  the  Diatriet.  The  section  is  cited,  as 
has  been  already  meutiooed,  for  the  pur- 
pose of  determining  the  general  policj  of 
Congress  in  relation  to  this  class  of  trusts, 
and  whether,  under  the  law,  trusts  similar 
to  those  under  discussion  are  permitted  in 
the  District.  If  so,  then  the  result  foHows 
from  the  rule  of  comity  already  stated,  that 
a  trust  of  that  nature,  permitted  in  the  Dis- 
^triet,  will  not  be  iaterfered  with  when  It  is 
ttto  be  operative  in  a  foreign  state  whose 
•  laws  also  permit  it.  Thasstatute  Is  not  re- 
lied upon  as  a  direct  grant  to  a  foreign 
corporation  of  the  right  to  carry  out  a  trust 
in  a  foreign  state  regarding  property  sit- 
uated in  the  District  and  owned  at  the  time 
of  his  death  by  a  resident  therein.  If  the 
statute  granted  such  a  right,  of  course  there 
wonld  be  no  question  of  its  validity,  nor 
would  there  be  any  in  regard  to  comity. 

Tmats  of  the  same  kind,  although  to  be 
carried  out  in  a  foreign  state  by  a  foreign  cor- 
poration in  regard  to  property  within  the 
District,  cannot  be  eaid  to  violate  any  pol- 
icy or  statute  o(  the  District,  so  long  as 
the  statute  permits  therein  granta  on  simi- 
lar trusts,  although  to  its  own  corporations. 
The  prohibition  of  i  1023  would  not  extend 
to  such  a  trust  bo  provided  for, 

Ever  since  the  case  of  Bank  of  Augusta 
T.  Earle,  13  Pet.  619,  10  L.  ed.  274,  this  doe- 
trine  of  comity  between  states  in  relation 
to  corporations  has  been  steadily  main- 
tained, and  it  has  been  reoognised  by  this 
court  in  many  instances.  See,  specially, 
Cowell  V.  Colorado  Springs  Co.  100  U.  S.  SG, 
25  L.  ed.  547;  American  &  F.  Christian 
Union  v.  Yount,  101  U.  S-  352,  26  L.  ed.  888. 
These  cases  cover,  as  we  think,  the  prind- 
ple  involved  herein. 

In  the  opinion  delivered  in  the  court  of 
appeals  it  was  well  said  that  "it  cannot  be 
successfully  contended  that  something  which 
the  District  of  Columbia  permits  to  its  own 
corporations  is  so  far  against  Its  public 
policy  that  it  will  not  permit  persona  dom- 
iciled within  its  territory  to  devise  their 
property  to  be  used  for  the  same  purpose  by 
a  foreign  corporation  authorized  by  Its  own 
oharter  to  receive  and  administer  such  be- 
fBMta."    [20  App.  D.  a  £]«.]    U  OUT  o^- 


ion  the  lat  and  18th  elauaes  of  tb*  will  ara 
TaUd. 

The  objection  to  the  10th  olauae  la  based 
upon  the  assumption  that  the  let  and  IZth 
clauses  are  invalid,  and  titat  the  10th  clause 
o  interwoven  with  the  1st  and  12th 
clauses  that,  if  they  are  pronounced  void, 
the  whole  scheme  of  the  will  falls,  and  the 
10th  clause  goes  down  with  it.  Holding  the 
1st  and  12th  clauses  valid,  the  contention  InS 
regard  to  the  10th  clause  also  fails.  ; 

The  appellee  also  urges  that,  by  reason 
of  the  direction  contained  in  the  will  to  sell 
the  real  estate.  It  thereby  became  constmet- 
ively  converted  Into  personalty  at  the  time 
of  the  testatrix's  death,  and  that,  regarding 
it  as  personalty,  the  trusts  created  are  still 
less  open  to  any  objection  set  up  by  the 
appellants.  Although  the  provisions  of  the 
Bubdiapter  containing  i  1023  apply  to  per- 
sonal property  generally,  as  well  as  to  real 
estate,  except  where,  from  the  nature  of  the 
property,  they  are  Inapplicabls,  yet,  when 
it  is  seen  that,  even  in  regard  to  real  es- 
tate granted  to  a  domeatio  corporation 
for  the  purposes  mentioned  in  this  will,  a 
perpetuity  may  be  created,  it  seema  to  be 
•till  plainer,  if  possible,  that  It  would  not 
be  against  the  policy  o'f  the  District,  as  evi- 
denced by  the  statute,  to  affirm  the  legal- 
ity of  a  trust  of  this  Idnd  In  relaUon  to 
personal  property  which  Is  to  be  sold  and 
the  prooeeds  taken  to  another  state  by  a 
foreign  corporation  for  the  purpose  of  ad- 
ministration in  tuat  state.  In  any  aspect 
in  which  we  can  view  the  case,  wo  ihink 
the  disputed  provisions  of  the  will  are  valid. 

In  regard  to  ooats,  the  courts  below  have 
charged  the  appellants  with  oosts,  and  ws 
think  the  same  rule  should  obtain  here. 
The  executor  may  apply  to  the  Bnpiema 
Court  for  such  allowance  out  of  the  fund 
as  It  may  think  Is,  under  all  the  drsum- 
stances,  proper. 

Judgment  affirmed. 


(HM  U.  8.  4SI) 
J.  CHARLES  McOUIRB  and  WmUm  iSa- 
Quire,  FlSa.  in  Err., 

IX)UIS  OERSTLBY  and  miUam  Gerstley, 
Surviving  Partners  of  the  Firm  Trading 
as  Rosikam,  Gerstley,  &  Company. 

Bonds— securing  salea  on  credit — constnw 
Hon. 

1.  Sales  of  merchandise  for  whid  tha 
purchasers  have  not  been  called  upon  to 
pay  until  four  months  have  elapsed  ars 
covered,  whether  made  on  fonr  monthi^ 
credit  or  not,  by  a  bond  con^toned  th^ 
the  purchasers  mil  pay  the  ntoneys  due  and 
to  become  due  on  menhandlas  sold  and  to 
be  sold  by  the  obUgae*  which  th«  pnrehaattra 
"havs  bonnd  and  Gtrvby  bind  thamsalvM  ta 
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paj  for  in  four  monthH  after  tli«  data  of 

each  TespectiTc  pnrchftM." 

Retdlng  —  indoSniteneu  —  aUcgatlotu    of 

2.  The  pu-U<ni1an  of  the  tllegai  r*- 
•ultioj;  damages  from  the  breach  bj  the 
•bligee»  in  a  bond  giTen  to  aeciire  sales  on 
credit,  of  an  alleged  special  agreement 
respecting  prices,  pleaded  as  an  offset  to 
the  claim  on  sucli  bond,  should  be  so  far 
set  forth  that  the  court  may  be  able  to  see 
therefrom  that  such  alleged  damages  are 
neither  obscure,  vague,  or  shadowy,  but 
might,  and  probably  vouM.  Deturally  re- 
mit from  the  act  complained  of. 
Pleading — sufficiency  of  plea  in  action  on 

bond — breach  of  parol  agreement. 

3.  Fleas  in  an  acticn  on  a  bond  giTen 
to  secure  sales  of  merchandise  on  credit, 
which  set  up  a  breach  by  the  obligees  of  a 
parol  afreement  respecting  prices,  are  in- 
sufficient where  there  U  nothing  in  the 
declaration  or  bond  which  shows  the  exist- 
ence of  any  such  separate  agreement,  or  that 
an  alteration  In  the  prices  could  or  would 
tiava  any  effect  upon  the  liability  of  the 

Pleadlsg^-nffldaicy  of  plea  aa  aet-«R,  n- 
conpment,  or  cause  of  action. 

4.  Facta  sufficient  to  constitute  a  valid 
■et-off,  recoupment,  or  independent  cause  of 
action  are  not  set  up  by  a  plea  in  an  action 
on  a  bond  given  to  secure  sales  of  merchan- 
dise on  credit,  which  avers  that  the  obligees 
indnoed  one  of  the  principals  to  dissolve  the 
partnership  ndsting  between  them,  and  to 
enter  the  employment  of  the  obli^t  for  the 

Crpou  of  ruining  the  partnership  business, 
t  contains  no  allegation  as  to  how  long 
the  partnership  was  to  continue. 

[No.  IM.) 

Argued    January    17,    19,    1907.    Dedded 
February  26,  1907. 

IN  ERROR  to  the  Court  of  Appeals  of  tba 
District  of  Columbia  to  review  a  Judg- 
ment which  afBrmed  a  judgment  of  the  Bu- 
pi«me  Court  of  tbe  District  in  favor  of 
plaintiffs  in  an  action  on  a  bond  given  to 
Mcure  sales  of  merchandise  on  credit.  Af- 
firmed. 

See  game  case  below,  26  App.  D.  C  19S. 

BUtement  by  Mr.  Justice  Peclcham: 
The  defendants  in  error,  who  were  the 
plaintiffs  below,  and  are  hereafter  so  called, 
brought  an  action  in  the  supreme  court  of 
the  District  of  Columbia  on  December  10, 
1904,  against  the  plaintiffs  in  error  and  oth- 
ers, hereafter  called  tbe  defendants,  on  a 
bond,  and  obttuned  a  judgment,  which  was 
entered  February  24,  1905,  for  tfi.OOO  and 
Intareat  thereon  from  that  date.  On  appeal 
tha  court  of  appeals  of  the  District  affirmed 
the  judgnunt  (26  App.  D.  a  193),  and  tlie 


defendants  {the  two  McGulrea)  biouglit  tlu 
case  here  by  writ  of  error. 

The  declaration  in  the  action  alleged  tbe 
execution  of  a  bond  by  all  of  the  defend- 
ants in  tbe  action,  dated  the  Ilth  day  of^ 
September,  1903,  which  bound  the  defend-S 
ants  In  tbe*ium  of  $G,000,  to  be  paid  to  the* 
plaintiffs,  subject  to  the  condition  therein 
stated.  The  recital  in  the  bond  was  that 
Monaghan  and  J.  Charles  McGuire  were  de- 
sirous of  purchasing  merchandise  from 
plaintiffs,  "now  and  from  time  to  time  here- 
after, which  the  said  John  F.  Monaghan  and 
J.  Charles  McGuire  have  bound  and  hereby 
bind  themselves  to  pay  for  In  four  mo&tlia 
after  the  date  of  ea<di  respective  purchase," 
and  the  condition  was  as  follows: 

"That  if  the  said  John  F.  Monaghan  and 
J.  Charles  McGuire  shall  strictly  and  faith- 
fully pay  or  causa  to  be  paid  to  said  ROBS- 
Icam,  Gerstley,  &  Company  for  merchandise 
now  and  hereafter  so  purchased,  the  mon- 
eys due  and  to  beoome  due  thereon  whan 
and  as  the  same  ahall  become  due  and  pay- 
able, then  this  obligation  shall  be  null  and 
void,  otherwise  it  shall  remain  in  full  foTM 
and  virtue." 

The  defendants  John  F.  Monaghan  and  J. 
Charles  McGuire  were  principals,  and  the 
other  defendants,  William  McGuire  and  John 
W.  Cktrk,  were  sureties.  Clark  sued  out  a 
separate  writ  of  error,  whiah  la  hereafter 
disposed  of.  It  was  further  alleged  in  the 
declaration  that,  on  the  days  set  forth  in 
the  particulars  of  demand  annexed,  and 
which  formed  part  of  the  declaration,  the 
defendants  Monaghan  and  J.  CAarles  Me- 
Guire  purcnased  from  the  pldntiffs  mer- 
chaodlse  aggregating  the  anm  of  $14,497.16; 
that  they  had  paid  on  account  thereof,  at 
various  Umee,  as  shown  In  said  particular* 
of  demand  above  mentioned,  the  sum  of 
90,100.46,  leaving  a  balance  overdue  and  un- 
paid amotmting  to  $5,396.68,  which  It  was 
averred  the  defendants  had  not  paid  or 
caused  to  be  paid  to  the  plaintiffs,  and  tliat 
the  whole  balance  was  still  due  to  the  plain- 
tiffs, to  their  damage  of  (11,000,  with  inter- 
est, besides  costs. 

The  statement  annexed  to  the  declaration 
showed  merchandise  sold  to  the  defendants 
by  the  plaintiffs,  commencing  Beptember  24, 
1903,  through  almost  every  month  from  that 
time  up  to  and  including  July  27,  IS04,  andn 
amounting  to  the  total  sum  stated  in  the* 
declaration.  The  credit  side  of  th«*demand* 
also  showed  payments  by  the  defendants 
from  and  Including  October  27,  1003,  up  to 
and  Including  November  11,  1904,  and 
amounttog  to  the  eum  stated  In  the  decla- 
ration, and  leaving  a  balanc*  due  as  stated 
therein. 

Judgment  by  confeuion  waa  obtiJned 
againat  ths  defendant  Monaghan  for  96,000, 
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witb  interest  Mid  eoeU.  Tlie  defenduiti  J. 
Charles  HoQnire,  one  of  the  priacipaU  in 
the  bond,  aod  William  UeOuire,  one  of  the 
roretfes  therein,  ilei  two  joint  pleae  to  the 
decIaIstioI^  and  the  defendant  William  M«- 
Guire  Bubeequently  filed  three  separate 
pleaa,  and,  atill  later,  three  additional  pleas. 
The  plaintiffs  first  demurred  to  the  joint 
pleu  of  the  defendants  J.  Charles  McCuire 
and  William  McGuire,  and  to  the  three  sep- 
arate pleas  of  the  defendant  William  Mc- 
Guire. Thej  thereafter  filed  a  demurrer  to 
the  three  additional  pleas  of  defendant  Wil- 
liam MeGube  which  had  subsequentlj  been 
filed.  Both  demvuren  were  auatained,  and, 
the  defeadanM  refusing  to  amend  their 
pleas,  final  judgment  was  entered  againat 

The  first  (so  numbered  in  the  record) 
joint  plea  of  defendants  J.  Charles  McGuire 
and  William  McGuire  alleged  the  indebted- 
ness of  the  plaintiffs  to  the  defendants  John 
F.  Monaghan  and  J.  Charles  McGuire  In  the 
sum  of  $10,000,  because  that,  on  the  SStli 
of  August,  1903,  the  plaintiffs  entered  into 
an  agreemant  witii  Monaghan  and  J.  C3iarles 
McGuire  (the  two  principals  in  the  bond), 
by  which  the  plaintiffs  agreed  that  il  the 
principals  would  form  a  eopartnemhlp  for 
carrying  on,  in  the  District  of  Columbia,  a 
wholesale  liquor  dealer's  business,  and  deal 
in  spirituous  liquors,  to  be  fumiahed  hy  the 
plaintiffs,  and  would  also  furnish  to  plain- 
tiffs a  bond  in  the  sum  of  $5,000,  with  the 
defendants  Clark  and  William  MeQuire  as 
sureties,  conditioned  for  the  payment  to  the 
plaintiffs  of  the  amount  of  the  indebted- 
ness to  be  incurred  by  Uonaghan  and  Me- 
Quire in  the  purchase  by  them  from  the 
plaintiffs,  from  time  to  time,  of  such  mer- 
^ehandiie,  that  then,  in  consideration  there- 
fiof,  the  plaintiffs  would  sell  and  furnish  to 
•  Monaghan  and  McGuire,  whenever  requested 
by  them,  from  time  to  time,  at  and  for 
certain  prices  then  spedlkd  and  agreed  upon 
by  the  parties  to  that  agreement,  the  mer- 
chandise required  in  said  business  and  so 
to  be  requested,  and  would  allow  to  them 
for  the  goods  so  requested  and  required  a 
oantinuouB  credit  of  110,000,  and  that  they 
should  eell  such  mercbandiee  to  their  cus- 
tomers in  said  buBiness  upon  such  terms  as 
to  time  and  otherwise  as  they  should  find 
and  believe  to  be  the  best  terau  obtainable, 
having  in  view  the  estabtiahment  and  main- 
tenance tn  said  District  of  a  demand  for 
tbe  plaintiffs'  goods,  and  that  the  said  Mon- 
aghan and  UcGuire  would  not  be  required 
to  pay  for  the  goods  so  sold  to  their  cus- 
tomers until  they  could  make  collections 
therefor  from  their  said  customers.  It  was 
then  further  understood  by  and  between  all 
the  parties  to  the  said  agreement,  and  as 
part  t^reof,  that  said  Monaghan  and  Mo-  > 


Guire  would  enter  npon  said  business  with- 
out means  or  capital  to  sustain  the  sama 
other  than  the  cOLtlnuous  credit  aforesaid, 
and  that.  In  order  io  perform  their  part  of 
said  agreement,  they  would  be  required  t» 
make  sales  of  said  merchandise  to  their  ens* 
tomera  on  credit,  to  be  paid  for  by  said  cua- 
tomers  in  periods  Taiying  according  to  dr- 
cnmstances,  as  stated.  The  plea  then  set 
up  that,  on  the  date  first  mentioned  (Au- 
gust 26,  1903),  the  ssiu  Monaghan  and  Mo* 
Quire  formed  a  copartnership  for  the  pur- 
pose stated,  and  thereafter  furnished  to  the 
plaintiffs  a  bond  (the  one  in  suit)  prepared 
by  the  plaintiffs,  and  which  the  plaintiffs 
accepted,  and  the  defendants  then  entered 
upon  and  fully  established  the  business  men- 
tioned, and  in  all  respects  performed  their 
said  agreement,  so  far  as  they  were  per- 
mitted by  the  plaintiffs  to  perform  the  eame. 
That  they  had  obtained  a  large  number  of 
customers,  to  wit,  from  seventy  to  eighty, 
at  great  labor  and  expense,  to  whom  they 
sold  oa  the  terms  mentioned  goods  pur- 
chased by  them  from  the  plaintiffs,  and  that, 
from  the  24th  day  of  September,  1903,  h> 
the  loth  day  of  December,  1903,  the  plain- 
tiffs furnished  to  Monaghan  and  Mo-n 
Quire,  from  time  to  time  under  sald^ 
■agreement,  merchandise  amounting  In  the* 
aggregate  to  (10,017.50,  which  they  In  tnm 
sold  to  their  customers,  exoepting  only  a 
portion  of  said  meTohandise,  which  they  re- 
turned to,  and  which  was  aoeepted  by,  the 
plaintiffs.  That  the  plaintiffs,  on  the  10th 
day  of  December,  1903,  wrongfully,  and 
with  the  Intent  to  destroy  the  business  so 
established,  and  to  eell  goods  directly  to 
said  customers,  drew  on  said  Monaghan  and 
McGuire  for  the  sum  of  S1,S00  on  their  said 
account,  and  sent  through  various  banks  the 
draft  to  them,  and  on  the  Ilth  of  De- 
cember, 1903,  the  plaintiffs  wrongfully  re- 
fused to  furnish  merchandise  to  the  abovs- 
named  defendants  at  the  price  stated,  but 
demanded  a  large  Increase  over  those  prices, 
and,  on  the  13th  day  of  January,  1904, 
wrongfully  refused  to  furnish  more  goods 
under  said  agreement  or  further  to  perform 
said  agreement,  and  forced  the  said  Mona- 
ghan and  McGuire  to  abandon  their  said 
business,  which  they  had  established  at 
great  expense,  to  wit,  an  expense  of  not 
less  than  $10,000  and  In  which  their  profits 
were  very  great;  whereby  the  plaintifls 
wrangfully  destroyed  the  credit  and  busi- 
nesB  of  said  Monaghan  and  McGuire  and 
violated  the  agreement  of  August  28,  1908, 
and  the  said  Monaghan  and  McGuire  wers 
end  each  of  them  was  thereby  injured  and 
damaged  in  the  awn  of  $10,000.  tor  whlA 
sum  the  said  3.  Charles  McGuire  claioM 
judgment  against  the  plaintiffs;  and  ths 
defendants  aver  that  they  are  wOUng  that 
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tlie  aame  ma;  b«  set  off  ogainit  the  plain- 
tiffs' demand. 

The  second  Joint  plea  of  tlie  tame  de- 
fendants (so  numbered  in  the  record)  set 
np  in  substance  the  esma  agreement  a«  the 
Bnt,  except  that  a^eement  was  alleged  to 
h&Te  been  made  September  11,  1903,  and  the 
bond  was  conditioned  for  the  payment  fay 
the  principals  for  all  merchandise  to  be  fur- 
nished by  the  plaintiffs  on  four  montlis' 
credit.  The  plea  also  omitted  the  agree- 
ment that  the  prindpals  (Uonagh&n  and 
KcGuire)  nould  not  be  required  to  pay  the 
plaintiffs  until  they  (the  principals  in  the 
bond)  could  make  collections  from  their  cut- 
(Etomers.  The  pies  also  alleged  that  the 
•  plaintiffs,  ahortly'kfter  the  execution  of  the 
bond  In  suit,  wrongfully  refused  to  sell  to 
the  principals  therein  merchandise  on  credit 
to  the  amount  of  $10,000  at  and  for  the 
prices  stated  in  the  agreement,  and  wholly 
neglected  and  refused  to  perform  the  agree- 
ment between  them  and  the  principals  in 
the  bond,  whereby  Uonaghan  and  McQuIre 
were  forced  to  abandon  their  said  business 
and  lose  ail  the  money  and  time  expended  by 
them  in  and  about  the  same,  and  amounting 
to  not  less  than  310,000,  and  were,  and  each 
of  them  was,  injured  and  damaged  in  the 
■um  of  eiO,000,  for  which  sum  the  said 
J.  Charles  McGuire  claimed  judgment  against 
the  plaintiffs,  and  the  defendants  were  will- 
ing that  the  same  shonld  be  set  off  against 
the  claim  of  plaintiffs. 

Thereafter  the  ilefendant  Wllltam  Mc- 
Ouire  filed  three  Mparate  pleas.  The  first 
separate  plea  (numbered  I  in  the  record) 
alleged  an  Indebtedness  of  the  plaintiffs  to 
William  McGuire  in  the  sum  of  $5,000,  for 
that,  on  ihe  11th  day  of  September,  1903, 
and  in  consideration  of  plaintiffs  agreeing 
to  sell  merchandise  to  Monaghan  and  Mo- 
Guire  at  and  for  certain  prices  named  in 
the  agreement,  and  to  give  them  a  continu- 
ous credit  of  $10,000  for  merchandise  sold 
to  them  by  plaintiffs,  the  defendants  did 
agree  to  and  did  sign  the  bond  mentioned 
In  the  declaration,  bnt  the  plaintiffs  wrong- 
fully refused  to  perform  the  agreement,  or 
to  sell  to  Uonaghan  and  McGuire  merchan- 
dise at  the  prices  named  in  the  agreement, 
or  to  allow  them  the  continuous  credit  men- 
tioned therein,  whereby  they  were  prevented 
from  paying  for  the  merchandise  purchased 
and  mentioned  in  the  declaration,  and  the 
defendant  thereby  incurred  great  liability, 
and  was  injured  and  damaged  in  the  sum 
of  $5,000,  end  claimed  judgment  therefor, 
and  was  willing  that  the  same  might  be  set 
off  against  the  demand  of  plaintiffs. 

The  second  separate  plea  (numbered  2  in 
the  record)  set  forth  the  same  agreement 
and  bond  and  consideration  therefor  that  is 
Mentioned  In  the  first  seiHuate  plea,  and 


added  that  the  plidntlBs,  on  December  11,^ 

1903,  and,  again,  on  the  23d  day  of  Marbh,) 

1904,  without  the  knowledge  or  eonsent^of* 
the  defendant,  entered  into  other  agree- 
ments with  Monaghan  and  McOulre  to  sell 
to  them,  at  different  prices  and  terms  of 
sale,  the  merchandise  purchased  from  plain- 
tiffs by  them,  and  that  since  December  11, 
1903,  the  plaintiffs  have  refused  to  sell 
merchandise  to  Uonaghan  and  McGnire  at 
the  prices  named  In  the  agreement,  though 
requested  to  ao  »o,  whereby  the  defendant 
was  discharged  from  his  liability. 

The  third  Beparat«  plea  (numbered  3  In 
the  record)  alleged  that  the  merchandise 
mentioned  In  the  declaration  as  having  been 
sold  was  purchased  by  the  defendants  Mon- 
aghan and  McQuire  under  an  agreement  not 
under  seal,  entered  into  before  and  sines 
the  Ilth  day  of  September,  1B03,  between 
them  and  the  plaintiffs,  and  not  acoording 
to  the  terms  of  the  bond  mentioned  in  the 
declaration,  wherefore  the  delendant  prayed 
judgment  if  be  ought  to  be  charged  wiA 
the  said  debt  by  virtue  of  said  bond. 

Subsequently  the  aame  defendant  filed 
three  additional  pleas.  By  the  flnt  addi- 
tional plea  (which  is  numbered  4  in  the 
record)  lie  allegea  that  prior  to  signing  the 
bond  plaintiffs  agreed  with  tlie  principals 
therein  to  sell  the  merchandise  referred  to 
In  the  bond  at  and  for  certain  prices  sped- 
flad  In  a  letter  dated  Angost  iS,  1903,  sent 
by  the  plaintiffs  to  the  principala  in  the 
bond.  The  plaintiffs  represented  to  the  de- 
fendant that  the  agreement  was  applicable 
to  all  merchandise  to  be  purohaeed  under 
the  bond,  and  plaintiffa  thereby  intended  to 
Induce  defendant  to  sign  the  bond,  which 
he  did  in  relianoe  upon  that  atatement. 
Thereafter  the  principals  purchased  from  tlie 
plaintiffs  merchandise  amounting  t«  |14,- 
477. IS  and  no  more,  and  the  sum  of  ilO,< 
OUM  was  for  merchandise  purchased  at 
the  prioee  agreed  upon,  and  the  balance, 
$3,859. SI,  was  for  merchandise  purchased  at 
greatly  enhanced  prioss,  made  nnder  an 
agreement  entered  into  on  or  about  tbe  Ilth 
day  of  December,  1903,  without  the  knowl- 
edge or  consent  of  defendant;  that  the 
principals  paid  plaintiffs  on  account  of  said 
sum  of  $10,S17.6C  the  sum  of  $0,100.48,  leav- 
ing due  to  the  plaintiffs  under  the  bond. 
$1,617.07  and  no  more.  § 

*By  the  second  additional  pIsa  (numbered* 
5  in  the  record)  the  defendant  set  up  sub- 
stantially the  same  agreement  as  to  signing 
the  bond  and  the  consideration  therefor, 
and  then  made  the  additional  averment  that 
the  agreement  was  that  the  plaintiffs  would 
not  at  any  time  exceed  the  sum  of  $10,000 
in  their  (alee  to  the  principal*,  bnt  the 
plaintiffs  failed  to  perform  the  conditions, 
I  or    any    ti    them,    and    nfnsed    to    hII 
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&t  the  agreed  prieea,  and  also  permitted  the 
iadebtedneai  of  the  prindpal*  to  continue 
from  December  10,  1803,  to  January  21, 
ISOl,  to  be  greatly  in  «xceM  of  $10/K>0,  by 
all  of  which  defendant  waa  discharged. 

By  the  third  additional  plea  (numbered  B 
fn  the  record)  the  defendant  alleged  the 
partnership  agreement  between  the  prii 
pals  In  the  bond,  hut  did  not  allege  that 
there  had  been  any  time  ever  agreed  upon 
for  the  continuance  of  such  partnership,  and 
further  alleged  that  during  the  year  1903 
th«  princlpala  in  the  bond  had  eatablished 
c  good  buaineas,  and  the  bond  waa  executed 
and  dellrered  to  the  plaintiffa  for  the  pur- 
poie  of  establishing  and  maintaining  the 
credit  of  the  prindpala  with  the  plaintiffaj 
but  that,  on  or  about  January  12,  IBM,  the 
plaintiffe,  for  the  purpose  of  aeeuring  the 
enstomers  which  the  prindpala  in  the  bond 
had  obtained  for  themselvee,  and  for  the 
purpose  of  aelllng  directly  to  those  custom- 
ers, wrongfully  induced  Monaghan  to  with- 
draw from  the  partnership  and  enter  the 
employ  of  plaintiffs,  which  Monaghan  did, 
and  that  thereby  the  business  of  the  prin- 
dpals  was  wholly  destroyed,  and  by  reason 
thereof  they  were  unable  to  pay  for  the 
merchandise  referred  to  in  the  bond  and 
declaration,  all  of  whldi  was  without 
lenowledge  or  consent  of  the  defendant,  by 
reason  whereof  defendant  waa  discharged 
from  all  liability  under  the  bond. 

Mr.  Loienio  A.  Bailey  for  plalntiib  In 


■  *Mr.  Justice  Peckham,  after  making  the 
foregebg  statement,  deliT^ed  t^  opinion 
of  the  court: 

The  declaration  in  this  case  is  attaclced 
by  the  defeadanCs  under  the  rule  thht  the 
court  will  go  biLck  to  the  first  eubstantial 
defect  appearing  in  the  pleadings  before  the 
ffltng  of  the  demurrer.  The  criticism  made 
by  the  defendants  upon  the  declaration  is 
that  it  does  not  sufficiently  show  a  Tiolation 
ot  the  tsrms  of  the  bond.  The  defendants 
I  say  the  bond  limits  the  liability  of  the  sure- 
•  ties  to  pay  for  such  "merchandise  only  as 
was  sold  on  a  four  months'  oredit,  and  that 
the  declaration  does  not  show  that  the  terms 
of  the  sale  of  the  merchandise  were  those 
which  were  set  forth  in  the  bond.  The 
declamtion  shows  a  failure  to  pay  for  cer- 
tain merchandise  alleged  to  have  bees  Bold 
to  the  defendants,  amounting  to  a  stated 
sum  en  the  date  set  forth  in  the  pnrticu- 
Ibtb  of  demand,  which  demand  was  annexed 
to  and  forms  a  part  of  the  declaration.  This 
demand  showed  that  the  last  item  of  sale 
waa  made  Jul;  27  prior  to  December  11, 


IB04.  The  condition  ot  tils  bond  meant  that 
the  defendant*  should  not  be  called  upon 
to  pay  until  after  the  expiration  ot  four 
months  from  the  date  of  each  of  the  respec- 
tive purchases.  The  defendants  had,  as  tha 
pleadings  show,  paid  for  all  the  merchandise 
purchased,  except  the  balance  therein  stat- 
ed, and  four  months  had  in  fact  elapsed 
since  the  last  sale.  The  defendants  have, 
therefore,  obtained  four  months  after  the 
purchase  before  they  were  called  upon  to 
pay.    We  think  the  declaration  waa  snffi- 

We  are  also  of  opinion  that  the  two  joint 
pleas  of  J.  Charles  McOuire  and  William 
IfcGulre,  and  the  flrat  separate  plea  of  tha 
latter,  which,  it  Is  contended,  set  up  offsets 
to  the  plaintiffs'  claim,  did  not  allege  facta 
with  suffident  distinctness  to  eonstitute  ft 
defense  to  the  aotlon.  Neither  ol  these 
pleas  is  •uffldently  distinct  to  constitute  • 
good  pleading.  What  the  apedal  agreepient 
was  that  Is  alleged  to  hare  been  made  be- 
tween the  principals  In  the  bond  and  th* 
plaintiffs.  In  coneideratJon  of  which  the  bond 
was  signed  by  the  surety,  is  not  stated  with 
any  degree  ot  particularity.  It  simply 
states  that  the  agreement  In  this  respect 
was  that  the  merchandise  should  be  sold  to 
the  prindpals  in  the  bond  at  and  for  cer- 
tain prices  apecifled  in  the  agreement,  but 
the  pleas  do  not  set  them  forth,  nor  do  they 
state  for  how  long  a  time  such  agreement 
was  to  remain  la  existence,  nor  how  the  de> 
fendants  euffered  damage  to  the  extent 
named  in  the  pleas,  or  to  any  extent.  It  !■ 
impossible  for  a  court  to  see  how  these  ^ 
damage*  would  necessarily  or  probably  flowg 
from  a  violation  of  eaifcagreement,  or  that* 
they  could  form  a  bads  for  any  legal  de- 
mand Sowing  from  not  longer  fulfilling  the 
terms  of  the  alleged  oontraet.  The  dam- 
ages alleged  In  the  pless  are  most  remote, 
vague,  and  Bbodowy  in  their  nature,  sucdi  as 
could  not  have  been  eontemp1at«d  by  any 
party  to  the  alleged  agreement,  at  the  prob- 
able result  of  Its  violation.  While  rules  of 
pleading  hare  heeome  more  liberal  In  modern 
daya,  yet,  in  order  to  found  a  cause  of  ac- 
tion on  the  alleged  shortcomings  of  another, 
they  must  at  least  be  so  far  plainly  set  up 
as  to  show  actual  damage  and  the  wrongful 
act  of  the  other  party  as  the  proximate  and 
natural  cause.  The  particulars  of  the  al- 
leged resulting  damages  should  be  so  far 
set  forth  that  the  court  may  be  able  to  see 
therefrom  that  such  alleged  damages  ar« 
ndther  obscure,  vague,  nor  shadoiry.  but 
might,  and  probably  would,  naturally  result 
from  the  acts  complained  of.  Within  such 
limitations,  which  have  always  existed,  the 
three  pleas  are  Insnffident. 

The  next  succeeding  plea  Is  marked  in  the 
record  the  second  separate  plea  of  tha  d»- 
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fendant  WIlHun  M«Guir«.  Tha  conrt  be- ' 
low  treated  thi*  plea,  together  with  the 
third  lepsrate  [dea  of  tlie  defendant,  and 
Ua  fiftb  (in  tmth,  tlM  lecond)  additional 
plea,  aa  together  resting  upon  common 
ground.  We  think  they  may  be  properly  so 
regarded.  It  is  seen  from  the  whole  record 
that  tba  prindpaU  In  the  bond  aued  on  were 
•zpecting  to  have  busineaa  tianaactiona  with 
tne  plalntiffa,  by  purchaalng  from  them  li- 
quore,  wUch  they  expected  to  tell  to  others 
at  profit,  bat  tha  plaintifla  did  not  care  to 
■ell  the  gooda  to  thaae  prindpala  without 
■om«  security  for  payinait  of  the  gooda  sold 


giren  aa  aecnrity  for  the  payment  of  the 
merchandise  to  be  aold  by  the  plalntiffa  to 
the  priocipalfl,  and  which  the  principala  were 
bound  to  pay  for  in  four  months  after  the 
data  of  each  reapeotive  purchase.  Tbla  la 
a  clear  and  separate  oontraet  between  the 
^  plaintilta  and  the  signers  of  the  bond,  and 
g  there  la  nothing  in  the  dedaration  or  bond 
•  which  showB  the  ezlatanee  of  any*  other 
agreement  Uian  that  mentioned  therein,  or 
that  an  atteistion  in  the  prices  of  the  goods 
•old  to  the  principals  by  the  plaintiffs  could, 
or  would,  have  any  effect  upon  the  liability 
of  the  sureties.  The  bond  being  complete 
fai  itself  on  Ita  face,  it  cannot  be  seen  that 
any  future  alteration  of  the  pricea  for  thb 
■ale  of  the  merchandise,  arrived  at  between 
the  plaintiffa  and  the  principals  in  the  bond, 
would  be  material  to  or  alter  the  liability  of 
the  Boretles  for  the  payment  of  the  mer- 
ehandlae  aold  and  delivered  at  the  prices 
kgreed  upon,  after  four  months  from  the 
date  of  purchase.  There  la  no  allegation  \a 
these  pleas  that  any  separate  agreement 
was  In  writing,  and  the  bond  itself  does  not 
show  the  existence  of  any  other  agreement 
or  the  sale  of  the  property  upon  any  other 
eondHIona  than  those  mentioned  in  the  bond 
Uaelf.  Under  such  drcumstances  evidence 
by  parol  going  to  show  any  other  agreement 
between  the  prindpale  of  the  bond  and  the 
plaintiffs  would  not  be  admissible.  Seltz  v. 
Brewers'  Refrigerating  Mach.  Co.  141  U.  8. 
610,  30  L.  ed.  837,  12  Sup.  Ct.  Rep.  4S;  Do- 
mestle  Sewing  Hach.  Co.  v,  Webster,  47 
Iowa,  SST.  In  holding  these  pleas  inauffl- 
dent  we  think  the  court  below  was  right. 

Thia  leaves  the  fourth  (the  first  addl- 
tloaal]  and  the  sixth  (the  third  additional) 
pleas.  The  fourth  plea  alleges  that  the  mer- 
ehandlee  referred  to  In  the  bond  was  to  be 
•old  at  and  for  certain  pricea  spedfled 
a  letter  dated  August  26,  1903,  and  sent  by 
plaintiffs  to  Monaghan  and  McOuire.  What 
those  pricea  were  Is  not  stated  in  the  plea, 
while  the  repreaentations  alleged  in  the  plea 
to  have  been  made,  that  the  agreement  was 
^plieabla  to  all  merchandiae  to  1>«  pur- 


chaaed  under  the  bond,  would  require  parol 
evidence,  aa  there  is  no  pretense  that  these 
■epresentatlona  were  made  in  writing,  or 
that  the  letter  referred  to  them  in  any  way. 
The  same  conaideration  existing  in  regard 
to  the  pleaa  last  mentioned  would  operat* 
here  and  render  the  plea  insuEGcient. 

'nie  third  additional  plea  (marked  6  in 
the  record)  attempta  to  set  up  a  cause  of 
action  against  the  plaintiffs  because,  aa  al-^ 
leged,  they  induced  the  defendant  Mona-S 
gban  to  dissolva'the  partnership  between* 
him  and  McQuire  and  to  anter  the  plaintiffs' 
employ,  for  the  purpose,  on  plaintiffs'  part, 
of  increasing  the  plaintiffs'  profits  and  with 
intent  to  wrongfully  destroy  the  business  of 
the  defendants  Monaghan  and  McGulre.  Aa 
the  court  below  well  says,  there  la  in  this  plea 
no  all^ation  aa  to  how  long  the  partnar- 
ahlp  was  to  continue,  and  no  action  would 
lie  for  terminating  or  inducing  the  termina- 
tion of  a  partnership  at  will.  Karrick  v. 
Haanaman,  168  U.  8.  328,  333,  42  I.  ed.  484, 
4tse,  18  Sup.  Ct.  Rep.  135.  We  do  not  ••• 
how  any  legal  damage  to  the  sureties  under 
such  drcumatanees  can  be  said  to  be  tha 
proximate,  natural,  or  probable  result  of 
such  action  on  the  part  of  the  plaintiSa. 
After  the  diasolution  of  the  partnership  of 
courae  no  aalea  could  thereafter  be  made, 
and  in  relation  to  sales  already  made  with 
credit  according  to  the  terms  of  the  bond, 
it  is  impossible  to  see  how  it  could  be  aaid 
that  the  ruin  of  the  busioeas  of  the  prin- 
dpala  of  the  bond,  and  hence  the  damage  to 
the  Bur«ties,  could  be  regarded  as  the  prob- 
able conaequence  of  the  act  of  the  plaintiff! 
in  procuring  Monaghan  to  dissolve  the  part- 
nership and  enter  their  employ.  Whether 
treated  as  an  offset  or  recoupment,  or  sim- 
ply as  an  independent  causa  of  action,  the 
plea  does  not  set  up  facts  aufficieut  to  con- 
stitute a  valid  set-off,  recoupment,  or  causa 
of  action. 

The  judgment  of  the  Court  of  Appeals 
was  ri^t  and  ia  affirmed. 


LOUIS  GERSTLEY  and  William  Gerstley, 
Surviving  Fartnen  of  the  Firm  Trading 
as  Rosskam,  Oerstley,  &.  Company. 


IK  ERBOB  to  the  Court  of  Appeala  of 
tha  District  of  Columbia  to  review  • 
judgment  which  affirmed  a  judgment  of  tht 
Supreme  Oonrt  of  the  District  in  favor  of 
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pikintiffi  in  an  actloci  on  %  bond  given  to 
Mcure  BKle*  of  merduuidia  on  credit.     Ai- 

Bee  ume  caM  betow,  SB  App.  D.  O.  EOS. 

The  facts  are  ati-ted  In  the  opinion. 

Hr.  LOTCnzo  A.  lUile;  for  pUintifl  In  er- 
lor. 

MsMrs.  BnKene  A.  JmM,  Simon  Wolf,  and 
iljti  Colien  for  defendant*  in  error. 

Ur.  Jiutlee  Pedcbam  dcUrered  the  opin- 
ion of  tlie  court: 

The  defendanti  In  error,  plaintlffe  below, 
obtaiiced  judgment  Bgainrt  the  plaintlfF  in 
error  for  (9,000  ami  Interest  in  April,  1906, 
In  the  SQpreme  court  of  the  District  of  Co- 
lumbia, which  judgment  Tras  aSlrmed  bj  the 
court  of  appeal!  (28  Afp.  D.  C.  SOS),  and 
the  plaintiff  In  error  has  bronght  tlie  ease 
here  for  review. 

It  is  the  eame  aetion  as  the  foregoing 
case,  just  decided,  but  the  plaintiff  in  er- 
ror, who  was  one  of  the  sureties  in  the  bond, 
•eparately  Sled  special  pleas  to  the  declara- 
tion, which  were  eeparately  demurrad  to, 
and  the  supreme  oourt  sustained  the  de- 
tnurrer.  On  appeal  to  the  court  of  appeals 
the  demurrer  was  not  disposed  of  at  the 
same  time  as  the  demnrrera  to  the  other 
pleas  in  the  aaae,  Init  was  postponed  to 
Smbsequent  time, — April  T,  I9C6.  On  that 
fdatc  the'demurrer  was  snitalned  and  thi 
Judgment  preriouslr  entered  affirmed  against 
thi*  plalntlir  in  error,  who  then  brooght  the 
ease  here  on  a  separate  writ  of  error. 

Tbe  special  pleas  filed  bj  the  plaintiff  In 
error  were  seven  In  number,  the  fliat  six 
being  tbe  same  as  flied  faj  the  other  plain- 
tiffs in  error  In  the  case.  The  seventh  set 
np  the  failnre  of  the  plaintiffs  to  give  notloe 
to  the  sureties  that  the  principals  In  tbe 
bond  had  not  paid  for  the  goods  at  the  «z- 
piration  of  the  term  of  credit  allowed  them, 
and  also  that  the  time  had  been  extended  bj 
the  plaintiffs  in  which  the  principals  In  the 
bond  might  pay  for  the  goods  sold  to  them. 
No  definite  term  of  extension  waa  stated. 
What  has  already  Iwen  said  In  regard  to 
the  other  six  plesa  In  the  case  determines 
the  decision  in  regard  to  the  same  pli 
hereinabove  set  forth.  In  regard  to  the 
seventh  plea  ttte  plaintiff  in  error  says  In 
his  brief  In  this  court  that  he  makes  no 
point  concerning  the  same. 

Judgment  affirmed. 

(204  U.  S.  606) 

W.  A.  ARTHUR  and  John  0.  Wara,  Part- 
ners as  W.  A.  Arthur  &  Co-  Plffs.  in 
Err., 

TEXAS  k  FACIFIO  RAILWAT  OOMPAITY. 


a  bill  of  lading  axempt- 
k  «etat  sea  tM.  «, 


ing  a  carrier  from  liaUUty  for  loss  by  fir* 
is  valid  altliough  tbe  r^ular  frei^t  rates 
were  charged  and  no  i^ion  waa  given  to  the 
shipper  to  receive  any  otjier  form  of  bill  of 

Canlen-HleUTeiy  to— ne^icence  of  agenL 
2.  A  carrier  which  iasuea  bills  of  lading 
to  a  shipper  in  return  for  receipts  given  by 
a  compress  company  for  cotton  in  the  lai- 
ttr'a  custody  is  liable  for  loss  by  fire  due  to 
the  negligence  of  the  servants  of  the  com- 
press company  in  caring  for  the  cotton 
while  awaiting  the  compression  and  loadinz 
which  the  railway  company  had  ordered 
done  for  its  own  conTenience  and  at  its  own 
cost,  where  such  company,  if  it  did  not  re- 
gard the  presentation  of  the  receipts  as  a 
tender  of  the  cotton,  or  if  it  were  not  a  val- 
id tender,  could,  notwithstanding  the  rulss 
of  the  Texas  state  railroad  commission  as 
well  aa  its  own  rules,  have  refused  to  sign 
the  bills  of  lading. 

[No.  178.] 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  judgment  which  afSrmed  a 
judgment  of  tlia  Circuit  Court  for  the  West- 
em  District  of  Arkansas,  Tezarkana  Divi- 
sion, entered  on  a  directed  verdict  In  favor 
of  defendant  in  an  action  to  charge  a  car- 
rier with  liability  for  a  loss  by  fire.  Judg- 
ments of  iMth  courts  reversed  and  the  ean>* 
remanded  for  a  new  trial. 
See  same  case  below,  130  Fed.  127. 

Statemoit  by  Ur.  Justice  Pedduun:  S 

■  The  plaintiffs  In  error,  who  were  plain-* 
tiSs  below,  filed  their  complaint  against  tha 
railway  company  in  the  circuit  court  of  the 
United  States  for  the  western  district  of 
Arkansas,  Tezarkana  division.  The  case 
arose  under  the  laws  of  tba  United  States, 
as  the  defendant  was  Incorporated  under  an 
act  of  Congreee  passed  March  3,  1871  [IS 
Stat,  at  li.  673,  chap.  122],  which  aot  was 
amended  by  one  passed  May  2,  1872  [17 
Stat,  at  U  SB,  chap.  132],  among  other 
things  changing  the  name  of  the  corpora' 
tion  to  that  under  which  It  was  sued  in 
this  case.  Upon  the  trial  the  court  di- 
rected a  verdict  for  the  defendant,  which 
was  afSrmed  by  the  circuit  court  of  ^peals 
(13S  Fed.  127),  and  the  plaintiffs  have  owne 
here  hy  writ  of  error. 

The  action  was  to  neover  damages  against 
the  defendant  for  loss  by  fire  of  SO  bales 
of  Dotton,  which  were  burned  at  Tesarkana, 
Texas,  September  19,  ISOO,  and  which  the 
plainUffs  allege  had  l>een  duly  delivered  to 
the  defendant  at  that  place,  under  a  througk 
bill  of  lading  for  transportation  to  Utiea, 
New  Tork.    In  ths  third  elaua*  of  tba  eo» 
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dltiona  atAted  In  Um  bni  of  lading  ma  a 
proriaion  "Uiat  neither  the  I«juw  J(  Paei£e 
Bail  way  Company  nor  any  connecting  ^- 
risr  handling  taid  eotton  aball  be  liable  lor 
damagM  to  or  deatruotion  of  aaid  eotton 
by  fire."  In  the  Bftb  elauae  of  the  bill  of 
lading  it  mui  provided  that  "each  oanier 
OTer  whose  road  the  cotton  ia  to  be  carried 
hereunder  ahaU  have  the  privilege,  at  ita 
own  coat,  to  oomprees  the  aame  for  greater 
eonvenimce  in  handling  and  forwarding,  and 
ahall  not  be  reepoiiBible  for  deviation  or  un- 
avoidable delay!  In  pTOCuring  auoh  eom- 
preeaion." 

Although  the  cotton  waa  destroyed  by  Are, 
plaintiffe  alleged  that  they  were  not  con- 
cluded by  the  file  elauae,  which  they  al- 
,,lcge  waa  void  "becaute  (1]  aaid  bill  of  lad- 
glng  waa  executed  by  laid  plaintiffa  under 
•  dnress;  (2)  aaid  provision  iatunreaaonahle; 
and  (3)  waa  without  a  consideTation."  Tha 
freight  rates  charged  in  the  bill  were  the 
regular  ratea  for  the  ahipment  of  cotton  over 
all  lines  ot  railway  between  Teiarlcana  and 
Utlca,  New  York,  and  no  option  waa  given  to 
■aid  plaintiffs,  as  they  allege  in  tlieir  com- 
plaint, to  receive  any  other  form  of  bill  of 
]ading  than  that  exempting  the  defendant 
from  liability  for  loaa  of  the  cotton  by  fire, 
■nd  plaintiffa  all^e  they  did  not  aaaent 
thereto. 

It  waa  also  alleged  that  the  place  where 
the  oottoi  was  stored  after  its  delivery 
to  the  railway  company  by  the  plaintiffa 
iraa  not  a  safe  place,  being  on  the  plat- 
form of  the  Union  Compress  Company; 
Uiat  the  platform  was  not  inclosed,  and  tlut 
there  waa  no  proper  provision  made  to  pre- 
vent the  destruction  of  the  cotton  by  fire, 
end  that  the  cotton  waa  at  auch  plaoa  ex- 
poaed  to  the  sparks  of  passing  engines,  and 
that  the  employees  of  the  Union  Compress 
Company,  which  waa  the  agent  of  the  de- 
fendant, neglected  to  care  for  the  cotton, 
which  caught  fire  from  sparks  from  a  pass- 
ing engine  and  waa  destroyed,  September  19, 
)900,  whereby  defendant  became  liable  te 
the  plaintifTs  In  the  eum  of  (2,609,  the  value 
«t  tjie  cotton.  The  defendant,  by  answer, 
put  In  issue  all  the  allq^tions  aa  to  negli- 
gence by  ite  own  aervanta  or  by  the  serv- 
ants or  agenta  of  the  compress  company, 
■nd  also  denied  that  the  plaintiffs  bad  ever 
delivered  the  cotton  to  the  railway  com- 
pany ;  and  alleged  that  at  the  time  It  waa 
destroyed  It  was  in  the  posseaalon  and  con- 
trol of  the  compress  company,  which  waa 
not  ite  agent,  and  over  which  it  had  no 
wntrol. 

Upon  Hm  trial  evidence  waa  given  tending 
to  prove  the  following  facts:  The  plaintiffs, 
with  ofBces  at  Teiarkana,  were  extensive 
buyers  of  coitton,  which  they  pnrchaaed  In 
fha  KirTounding  eountry  and  had  it  trans- 


ported to  4hat  place  as  a  place  of  eoneentra- 
tion,  where  it  might  be  daaaiffed  and  subse- 
quently transported  to  the  East  and  other 
parta  of  the  country  by  the  railroada. 

The  Union  Compress  Company  iras  an 
independent  corporation,  doing  business  at  % 
Texarkana,  aa  a  compreaaor  of  cottoii,*which  if 
it  comprsBSed  for  Uie  varloos  railroads  hav- 
ing tracka  at  tiiat  place.  The  compreM 
company  had  a  platform  on  ite  own  land 
of  about  iOO  X  000  feet,  upon  which  cotton 
was  delivered  from  wagons  and  from  rail- 
road oars,  and  the  receipt  of  the  cotton  waa 
acknowledged  by  the  compress  company. 
From  this  platform  cotton  waa  loaded  on  the 
reepeotiTe  oars  of  the  different  railroads, 
the  tracks  of  which  surrounded  the  plat- 
form on  three  of  ite  sidee.  Thie  platform 
waa  within  the  state  of  Texas.  Substan- 
tially all  the  DObton  received  at  Texarkana 
was  received  at  this  platform.  The  local 
platform  of  the  defmdant  company  was  not 
calculat«d  to  receive  cotton  for  shipment 
by  the  oompany,  on  account  of  ite  small  slie, 
aiid  Uie  defendant's  agent  testified  that  he 
would  not  know  what  to  do  with  cotton 
if  offered  at  this  platform,  except  to  send 
it  to  the  platform  of  the  compress  company. 
When  cotton  waa  placed  on  the  platform  of 
the  compreaa  company  it  did  not  then  com- 
press It,  hut  It  remained  there  until  further 
ordan  were  given,  as  herein  steted.  After 
delivery  on  the  platform,  and  after  the  ship- 
per had  procured  the  written  adcnowledg- 
ment  of  the  receipt  ot  the  cotton  t^  the 
compieaa  company,  the  practice  was  for  the 
shipper,  when  he  wsj  ready  to  have  It 
shipped,  to  go  to  the  railway  oompany,  and, 
upon  the  surrender  of  the  reoelpta  of  the 
compreaa  company  to  the  agent  of  the  raU- 
way  eoii^>any,  the  shipper  would  receive 
from  such  agent  a  bill  of  lading  for  the 
cotton,  which  acknowledged  ite  receipt  by 
the  compel^  and  the  place  and  person  it 
was  consigned  to,  and  the  shipper  had  noth- 
ing further  to  do  in  regard  to  the  cotton. 
He  issued  no  orders  for  oompressing  It,  and 
waa  not  allowed  to  route  it  by  any  partic- 
ular route.  Be  would  identify  the  cotton 
covered  by  the  hill  and  give  the  deatination 
point  ot  the  cottoa  and  the  name  of  the 
consignee,  and  there  hie  right  ended.  The 
railroad  company,  when  it  received  from  the 
shipper  the  compresH  company's  receipt,  and 
gave  its  bill  of  lading  to  the  shipper,  took 
the  rece^te  of  the  compress  company  aud^ 
gave  them  up,  and  directed  the  company  tog 
'oompreas  the  cotton  and  obtain  Insurance* 
upon  it  covering  the  responsibility  ot  the 
,  railroad  company,  and  load  it  into  cars  to 
be  designated  by  the  railroad  company's 
agent.  It  was  a  general  imderstandin?  be- 
tween the  railroad  oompany  and  the  com- 
prew   eompai^  that  whan  the  former  de- 
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Ursred  th«  eotton  receipts  to  the  oompreM 
oompsny  it  wae  to  comprsM  the  ootton,  ob- 
tafa  the  inauixnce,  and  giv«  the  polidea  to 
the  agent  of  the  railway  company,  and  ship 
the  cotton  on  the  cars  pointed  out  by  the 
railway  company'fl  agent.  There  is  no  evi- 
dence that  the  compress  eompany  ever  ooin- 
pressed  eotton  at  the  orders  of  the  shipper, 
or  charged  bitn  for  the  storage  of  the  cotton 
on  the  platform.  The  compreaaing  was  in 
fact  done  by  the  compress  company  for  the 
railiray  company,  for  its  convenience,  by 
Its  direction,  and  at  its  cost.  While  the 
cotton  'was  being  compressed  the  compress 
compaDy  was  not  under  the  control  of  the 
railway  company  in  matters  relating  to  Uie 
mode  and  manner  of  compressing,  nor  were 
the  employees  of  the  compress  company  un- 
der any  control  by  the  railway  company,  but 
the  compress  company  followed  the  orders 
of  the  railway  company  when  to  compress 
and  where  to  load  the  cotton  after  oom- 
pressnng. 

This  customary  way  of  doing  business  wsa 
followed  with  regard  to  the  eotton  in  qneS' 
tion.  It  was  received  on  the  platform  of  the 
eompre«s  company  from  plaintiffs,  and  re- 
ceipts given  for  it  to  them.  These  receipts 
were  talcen  on  September  IT,  ISOO,  to  the 
agent  of  the  railway  oompaoy,  who  there- 
upon signed  and  delivered  a  bill  of  lading 
to  plaintiffs,  acknowledging  tbt  receipt  of 
th«  cotton  to  be  transported  to  Utica,  New 
York,  at  named  rates.  The  agent  of  the 
railway  company  then  took  these  receipts 
which  plaintiffs  had  handed  to  him,  and 
delivertMl  them  to  the  compress  company, 
and  gave  written  instmctions,  signed  by 
anch  agent,  to  the  compress  company  on  t 
form  customarily  used,  and  which  ran  thus 
"I  have  this  day  Issued  on  your  compress 
receipts  bill  of  lading  to  W.  A.  Arthur  ft 
^Company  for  60  bales  of  cotton  (marks, 
Hnnmber  of  bales,  and  total  weight  given). 
•  Domestic.  Compress  and  ship  the  above 
cotton,"  as  stated  in  directions.  The  com- 
press company,  when  its  own  receipts  were 
delivered  to  it  tiy  the  railway  company'g 
agent,  in  accordance  with  Its  general  cus- 
tom, caused  this  cotton  to  be  insured  for 
the  benefit  of  the  defendant  company  and 
In  the  name  of  that  company,  and  delivered 
the  policies  to  the  agent  of  the  railway  com- 
pany, who  forwarded  them  to  division  head- 
quartere  at  Dallas,  Texas.  The  compress 
company  paid  for  the  insurance  under  the 
direction  of  the  railway  company. 

It  was  while  the  cotton  was  still  on 
platform,  and  not  yet  compressed,  that  It 
was  burned. 

The  order  adopted  by  the  Texas  state 
railroad  commission,  which  was  put  in  evi- 
dence, reads  as  follows: 

TThlrteoitl].    When  ootton  !■  tanderad  to 


ndlroad  oompaniea  upon  eompreM  platform, 
which  is  situated  on  the  trai^  of  such  rail- 
road oompaniea,  It  shall  be  the  duty  of  the 
railroad  companies  to  take  charge  of  and  re- 
ceipt tor  such  ootton  in  the  same  manner 
and  on  the  same  terms  aa  they  would  r«- 
ceive  and  receipt  for  cotton  when  taken  at 
its  own  depot  or  platform  erected  for  such 
transactions;  provided,  however,  that  the 
shipper  or  the  compress  company  shall,  in 
such  cases,  assume  the  additional  risk  of  in- 
surance involved  by  such  act  of  the  rail- 
road company." 

The  rule  of  the  defendant  wM  alao  pat  in 
evidence,  and  reads  as  (ollowa: 

"Rule  Eleven.  When  ootton  is  tendered 
this  company  upon  a  oomprees  platform 
which  is  situated  on  the  track  of  this  com- 
pany, agent  shall  take  charge  of  and  ra- 
celpt  for  such  cotton  In  the  same  manner 
and  on  tite  same  terma  as  he  would  roeeive 
and  receipt  for  the  cotton  If  tendered  him 
at  this  company's  depot  platform  or  other 
places  assigned  by  it  for  such  transactions; 
provided,  however,  tliat  the  shipper  or  the 
compress  company  shall,  in  such  eases,  aa- 
Bume  the  additional  rislc  of  insuranoe  in- 
volved b^  anch  act  of  this  company." 

Messrs.    WilUaiB   H.    Amolil,   James  E. 

Jones,  and  James  K.  Jonea,  Jr.,  for  plain- 
Messrs.  David  D.  Duncan  tai  John  F. 

Dillon  for  defendant  in  error.  ^ 

■Mr.  Jostiee  Fockhom,  after  making  ths* 
foregoing  statement,  delivered  the  opinion 
of  the  court; 

The  plaintiffs,  in  order  to  avoid  the  ob- 
stacle in  the  agreement  in  the  third  clause 
of  the  bill  of  lading,  providing  tliat  defend- 
ant was  not  to  he  liable  for  damages  to  the 
cotton  by  Are,  contend,  as  set  up  in  the 
complaint,  that  the  clause  tn  the  bill  of  lad- 
ing was  received  under  duress,  and  that  it 
was  unreasonable  and  without  consideration. 
These  contentions  have  been  answered  and 
overruled,  upon  much  the  same  evidence,  in 
the  case  of  Cau  v.  Texas  ft  P.  R.  Co.  194 
U.  S.  427,  46  L.  ed.  1053,  Zi  Sup.  Ct  Rep. 
663,  and  need  not  be  further  discussed. 

With  the  fire  clause  in  force,  it  became 
necessary  for  the  plaintiffs.  In  maintaining 
their  action,  to  show  that  defendant  had 
received  the  cotton,  and  that  it  was  de- 
stroyed through  the  negligenee  of  the  de- 
fendant or  its  agents,  as  the  exemption 
would  not  apply  to  a  eaae  of  damage  oc- 
curring through  such  negligence.  Bank  of 
Kentucky  v.  Adams  Bip.  Co.  03  U.  8.  174, 
23  L.  ed.  872.  We  are  of  opinion,  after 
carefully  reading  the  record,  that  there  waa 
evidence  enou^  to  be  aubmittad  to  the  jury; 
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vpOD  tb«  qneation  of  aagligeiica  In  tlu  hub 
of  the  DOtton  while  on  the  platform. 
^  This  leaves  the  quMtlou  whstlieT  there 
M  WM  ft  deliTei7  of  Uie  eotton  ta  the  rallwaj 
■  compuij,  aud  whether  the  eompreu'eom- 
pan7,  Kt  the  time  of  the  fire,  was  the  agent 
□f  the  nilwaj  company  aa  to  that  eotton. 
Upon  the  evidence  in  thii  ease,  was  there 
a  delivery!  The  evldoiae  showed  that  the 
eotton  wu  not  delivered  on  the  platform  by 
the  plaintiffs  for  the  purpose  of  being  eom- 
preesed  for  them  by  the  comprew  company. 
The  order  to  compiesa  was  subsequently 
given  by  the  railway  company.  That  com- 
pany had  no  other  place  for  tbe  delivery 
ot  the  eotton  to  It  than  at  this  platff 
bnt,  as  there  were  three  oompanies  with 
tiaelcs  at  the  platform,  with  either  one  of 
which  the  ilupper  might  contract  for  the 
traneportation  of  the  eotton,  it  cannot  be 
held,  that  there  wss,  at  the  time  of  tbe 
delivery  of  the  eotbui  at  the  platform, 
delivery  to  the  defendant,  especially  aa  the 
compresB  company  itself  aclinowledged  the 
receipt  o(  the  cotton.  Bnt  when  these  »- 
ceipta  were  banded  by  the  plaintiffs  to  the 
defendant's  agent,  who  took  them  and  Is- 
eued  a  bill  of  lading  to  the  plaintiff!,  the 
constmetive  posBeseion  and  the  entire  con- 
trol of  the  cotton  passed  to  the  defendant. 
It  could  then,  if  so  minded,  hare  taJcen  the 
cotton  and  loaded  it  on  oars  and  taken  It 
away  without  having  had  Jt  oomprewed.  It 
was,  however,  compressed  by  it«  own  order, 
given  in  writing  to  the  eompress  company, 
and  for  Its  own  convenience,  and  at  its 
own  cost,  and  the  insaranoe  was  obtained 
by  its  direction  by  the  compress  company, 
In  tbe  name  of  tbe  defendant  and  for  Its 
tieneftt,  and  snch  policies  were  delivered  to 
the  defendant  and  sent  by  Its  agmt  to  Dal- 
las. Most  probably  tbe  cost  of  compression 
and  insnrance  was  paid  by  the  plaintiffs  in 
tbe  rate  paid  by  them  for  the  transportation 
of  the  cotton,  as  that  cost  was  one  of  the 
factoTB  which  may  be  supposed  to  have  en- 
tered Into  the  rate  of  freight  charged  by  the 
defendant;  bnt  tbe  total  sum  paid  for  trans- 
portation by  plaintiffs  left  the  matter  with 
defendant  to  compress  and  Insure  if  It  saw 
fit,  which  It  probably  would  think  fit  to  do  In 
all  cases,  as  an  ordinary  business  precaution. 
^  The  fact  that  in  getting  tbe  cotton  eom- 
g  pressed  the  railway  chose  to  have  it  done  by 
>  an  independent 'contractor,  over  whose  acta 
it  had  no  control  while  the  cotton  was  be- 
ing compressed,  and  the  fact  that  It  would 
order  tbe  compress  company,  after  compress- 
ing, to  load  the  cotton  on  ears  selected  by 
defendant's  agent,  did  not  in  any  way  affect 
the  fact  that  the  cotton  had  been  received 
by  tbe  nilway  company,  and  that  it  was 
thereafter  subject  to  its  full  control.  Tbe 
defendant  oonld  not  devest  Itself  of  the  r«> 


sponaibili^  of  due  care  t^  leaving  tbe  cot- 
ton to  be  compressed  and  loaded  by  the 
compress  company.  Tbe  latter  oompany 
was,  while  so  acting,  the  agent  of  the  de- 
fendant, chosen  by  It,  and,  as  snch,  tbe  de- 
fendant was  responsible  for  any  lack  of 
proper  care  of  the  eotton  by  the  compress 
company.  Bank  of  Kentucky  v.  Adams  Bip. 
Co.  supra. 

It  is  urged  that  the  ease  dted  does  not 
cover  the  facts  berein,  because  in  the  re- 
ported ease  the  attempt  was  to  secure  the 
immunity  of  tbe  defendant  express  company 
from  Uie  consequences  of  the  negligcoee  of 
the  railroad  In  doing  the  very  thing  that  tbe 
express  oompany  had  agreed  to  do,  va,, 
transport  the  money;  while  In  the  ease  be- 
fore us  the  negligence  of  the  compress  com- 
pany (assuming  there  was  such)  was  not 
in  transporting  the  eotton,  whiefa  the  rail- 
way company  had  agreed  to  do,  but  in  car- 
ing for  it  while  awaiting  compression.  We 
see  no  difference,  In  tact,  which  woald  lead 
to  a  different  reanlt. 

The  compression  was  done  for  the  con- 
venience of  the  railroad  company,  after  tbe 
company  had  received  the  cotton,  and  be- 
fore the  actual  transportation  had  com- 
menced. In  order  to  enable  it  the  more  con- 
veniently to  do  the  work  of  transportation 
it  cannot  devest  itself  of  its  obligation  to 
exercise  due  care  while  the  eotton  is  In 
the  control  of  tbe  compress  company,  al- 
though the  latter  Is  an  independent  con- 
tractor, and  not  under  the  immediate  con- 
trol of  the  railway  oompany  while  doing 
the  work  of  compression  In  its  behalf. 
There  would  be  no  justice  in  such  holding, 
and  we  are  clear  it  would  vIolat«  the  gen- 
eral rule  that  the  carrier,  after  tbe  frelght|. 
baa  been  received  by  It,  must  be  r^arded^ 
as  liable,*at  least,  for  tbe  negligence  of  Its* 
own  servants,  and  also  for  that  of  the  serv- 
ants of  an  independent  contractor,  employed 
by  It  to  do  work  upon  the  freight  for  tts 
own  convenience  and  at  its  own  cost. 

In  California  Ins.  Co.  v.  Union  Compress 
Co.  133  n.  S.  387,  S3  L.  ed.  730,  10  Sup. 
Ct.  Rep.  36B,  tbe  question  was  simply  as  to 
the  liability  of  the  Insnrance  company  on  a 
policy  of  insurance  against  Are,  issued  by 
it  to  the  Union  Compress  Company  upon 
cotton  in  the  possession  of  the  compress 
company  for  compression,  and  which  be- 
longed to  divers  other  parties.  The  poli^ 
insured  tbe  eotton  tor  the  plaintiff  while 
"In  bales,  their  own  or  held  by  them  in 
trust  or  on  commission."  He  defense  was 
that,  as  tbe  eompress  company  did  not  own 
the  cotton,  and  tbe  beneficiaries  under  tbe 
policy  were  Its  owners,  that  no  Interest  of 
any  carrier  was  covered  by  the  policy.  The 
court  held  that  the  railway  companies  were 
benetldftries  under  the  policy,  because  they 
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had  an  Inauiablo  iotorcst  in  the  trnttan,  and 
to  that  extent  ware  Ita  ownera,  and  that 
it  WBB  held  In  troat  for  them  b7  the  plain- 
tiff. The  railway  company  had  iuued  bills 
of  lading  upon  the  Buirender  of  the  receipts 
of  the  compreu  company.  It  was  held  that 
where  the  original  depositors  of  the  ootton 
had  surrendered  to  the  railroad  companies 
the  receipts  wliieh  they  had  taken  from  the 
eompreai  company,  that  those  companies  bt- 
earn*  inhatituted  in  the  relatiim  to  the  oom- 
pnu  Dompany  which  before  liad  been  held 
t^  the  depositors  of  the  cotton;  that  the 
railroad  companies  thus  became  the  bene- 
ficiariea  of  the  trust  m  far  as  the  compress 
MHnpany  was  ooncetned,  because  they  thus 
became  the  persons  to  whom  that  company 
owed  the  duty  of  bailment,  and  the  persons 
entitled  to  demand  poeaession  of  the  prop- 
erty from  the  plaintiiT.  The  polli?  also  con- 
tained a  proTieion  tliat  it  should  be  void  if 
there  were  any  change  in  the  poesession  of 
die  insured  property,  and  the  defendants 
Insisted  that  there  was  such  a  change,  caused 
by  the  signing  of  the  bill  of  lading  by  the 
railway  companies  In  return  for  the  receipts 
H  giTco  \ff  the  compress  oompany  npon  the 
r  dqMsIt  of  the  cotton  with  the  latter  com- 
pany, althou^  no  actual  ehauge  had  taken 
place,  and  the  cotton  still  remained  in  the 
enstody  of  the  compress  company.  It  was, 
howerer,  held  that  the  raUway  eompanies, 
in  acquiring  the  reoetpta  of  the  compress 
company  and  issuing  bills  of  lading  for  the 
cotton,  took  only  constructive  possession  of 
It,  and  tb.t  plaintiff  retained  aciiial  physical 
poasession  of  it,  and  did  not  lose  any  ele- 
ment of  poesesaion  necessary  to  give  it  the 
right  to  effect  the  insnrance  for  Its 
benefit  and  as  bailee  or  agent  for  the  pro- 
tection of  the  railway  companies,  although 
the  railroad  companies'  was  the  right  to 
ultimate  possession,  which  passed  to  them 
by  the  original  deposit  of  the  cotton 
odpU  given  by  the  plaintiff. 

The  question  of  whether  there  had  been 
a  change  of  possession  within  the  meaning 
of  that  expression  as  need  in  the  insuranoe 
policy  b  entirely  different  from  that  of 
whether  Immediate  control  of  the  cotton 
pawed  to  the  railway  company  by  virtue  of 
the  delivery  of  the  bill  of  lading  in  this 
ease,  so  as  to  render  the  company  liable 
for  any  neglect  by  it  or  ita  agent  In  regard 
to  the  subsequent  care  of  the  ootton.  In 
the  ease  at  bar,  not  only  was  there  a  con- 
stmetive  possession  by  the  railway  com- 
pany, but  tiiat  company  assumed  full  oon- 
trol  of  the  cotton,  and  gave  directions  to  the 
compress  company  what  to  do  with  it. 

In  St.  Lonia,  I.  M.  ft  8.  B.  Co.  v.  Com- 
mercial Union  Ins.  Co.  139  U.  8.  229,  K  U 
ed.  IBi,  II  Sup.  Ct  Rep.  SM,  the  qneatlan 
was  alao  In  regard  to  Insnrance,  the  iniup- 


anee  company  endeavoring  to  collect  from 
the  defendant  what  It  had  paid  to  the  own- 
ers of  the  ootton.  In  that  case  the  cotton, 
which  had  been  deatroyed  by  fire,  was  in 
the  poasession  of  the  oompress  company,  and 
the  railway  company  had  never  given  any 
bill  of  lading  for  It.  The  insurance  com- 
panies had  issued  policies  upon  and  de- 
livered them  to  the  owners  of  the  cotton, 
and  when  the  cotton  had  been  destroyed  uy 
fire  the  companies  paid  the  losses  and 
claimed  that  the  railway  company  was  lia-_^ 
ble  under  the  contract  which  the  company  ^ 
had  made  with  the  compress  •company  to* 
receive  the  cotton  and  transport  it  over  its 
railroad  acroas  tlie  Arkansas  river  to  the 
press  of  the  compress  company  In  Ai^nta, 
a  distance  of  a  mite  and  a  half.  The  insur- 
ance companies  insisted  that,  by  the  failure 
of  the  railway  company,  under  tta  contract 
with  the  compress  company,  to  transport 
this  ootton  as  fast  as  it  came  in,  the  amount 
of  the  cotton  became  so  great  as  to  con- 
stitute a  pnblie  nuisance,  as  it  was  piled 
up  in  the  compress  oompsny'B  warebouse 
and  overflowed  into  tlia  adjoining  streets. 
This  court  held  that,  as  there  had  been  no 
bills  of  lading  issued  by  the  railway  oom- 
pany for  the  cotton  which  had  been  de- 
stroyed, the  failure  of  the  railway  company 
to  furnish  sufficient  b-ansportation  for  the 
cotton  to  the  compress  company,  while  it 
may  have  been  a  breach  of  the  contract  be- 
tween the  railway  company  and  the  rom- 
press  company,  yet  sueh  breach  created  no 
liability  in  contract  or  tort  to  the  owners 
or  insurers  of  the  ootton  or  to  any  other 
person.  The  court,  at  page  237,  L.  ed.  at 
page  IBS,  Sup.  Ct.  Rap.  at  page  55S,  said; 
"This  ootton,  certainly,  was  in  the  exclusive 
possession  and  oonbol  of  the  compress  com- 
pany. The  railway  oompany  had  not  as- 
sumed the  liability  of  a  common  carrier,  or 
even  of  a  warehouseman,  with  regard  to  it| 
had  given  no  bills  of  lading  for  it;  bad  no 
custody  or  control  of  it  and  no  possession 
of  it,  actual  or  constructive,  and  had  no 
hand  in  placing  or  keeping  it  where  it  was." 

In  speaking  of  the  Issuing  of  bills  of  lad- 
ing by  the  railway  oompany  for  certain 
other  cotton  and  what  effect  It  had  upon  the 
rights  of  the  parties,  in  the  case  then  under 
consideration,  the  court  said,  page  238,  L. 
ed.  page    ISB,  Sup.  Ct.  Rep.  page  668; 

"There  la  nothing  else  in  the  case  which 
has  any  tondency  to  show  that  the  railway 
company  had  or  esereiBed  any  eontrol  or 
enstody  of  the  cotton,  or  of  the  place  where 
It  was  kept  by  the  oompresa  oompany,  be- 
fore it  was  put  upon  the  care  by  that  com- 
pany. The  railway  oompany  evidently  nsi> 
ther  oonaldered  Itself,  nor  was  considered 
by  the  oompreas  company,  as  having  as- 
sumed any  retponalblUty  for  the  eata  oa 
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3  enatody  ol  tbe  ootton,  until  it  lutd  bMn  in- 
*  lored  in  Ita  behalf  and  loadedwpon  its  csji. 
Th*  erideoM  varrautad,  if  It  did  not  ro- 
quire,  the  i]if«reiie«  that  the  bille  of  lad- 
ing were  issued  merelj  tor  the  oonTenienee 
ol  all  pftrtiea,  and  with  no  int«iition  of  mak- 
ing an;  changa  In  the  aotuaJ  or  the  legal 
«UBti>d7  of  the  cotton  until  it  wu  so  loaded." 
Such  is  not  the  case  here. 
In  UiMouri  P.  B.  Co.  t.  McFadden,  1B4 
U.  S.  16G,  38  L.  ed.  944,  14  Sup.  Ct.  Bep. 
090,  the  case  waa  decided  upon  the  facte 
therein  etated,  whleh  were  that  it  waa  un- 
derstood both  by  the  carrier  and  the  ahipper 
that  the  cotton  was  not  to  be  delivered  at 
the  time  the  bills  of  lading  were  issned,  the 
eottoD  at  that  time  being  in  the  hands  of 
the  eompresa  oompany,  which  sompreas  oom- 
pany  was  the  agent  of  the  shipper,  it  be- 
ing the  intention  of  the  parties  at  the  time 
the  billa  of  lading  were  iaeued  that  the  oot- 
ton ahonld  remain  in  the  hands  of  the  com- 
press oompanj,  the  agent  of  the  shipper,  for 
the  pnrpoee  of  being  oompressed.  Theae  al- 
legationa  were  nuule  in  the  answer  of  the 
company,  which  waa  excepted  to,  and  their 
truth  waa  therefore  admitted.  The  trial 
wnrt  had,  nevertheless,  held  the  company 
liable  for  the  loss  of  the  oottoo.  This  court 
Mid  (page  160,  L.  ed.  page  1146,  Bup.  Ct 
Bep.  page  991) :  "The  ease  presenta  the 
■tmple  queetion  of  whether  a  carrier  is  lia- 
ble on  a  bill  of  lading  for  property  which, 
at  the  time  of  the  aigning  of  the  bill,  le- 
■wlned  in  the  hands  of  the  shipper  for  the 
pnrpoae  of  being  compressed  for  ths  ship, 
per'a  aeoonnt,  and  was  deetrt^ed  by  fire 
before  the  dellTery  to  the  carrier  had  been 
•onsummat^d."  The  court  held  that,  under 
meh  drcumetanDes,  there  waa  no  liability 
on  the  part  of  the  oommon  carrier,  because 
it  had  DBver  had  the  cotton  delivered  to 
ft,  the  issuing  of  the  bill  of  lading  being 
■object  to  the  intention'  of  the  parties,  and 
ths  oottoo  remaining  la  the  hands  of  the 
eompress  company  as  agent  of  the  shipper. 
The  facts  in  the  ease  at  bar  are  totally 
different. 

Stress  was  laid  in  the  argument  befon 
US  upon  the  fact  that,  under  the  13th  rule 
ol  the  Tezaa  railroad  commission,  ths  de- 
^  fandant  was  bound  to  sign  the  bill  of  lading 
M  whsi  the  receipts  of  the  compress  company 
.  were  presented'to  the  railway  company,  and 
that,  therefore,  the  defendant  cannot  be 
held  to  have  become  liable  by  virtue  of  the 
deliveiy  of  the  bill  of  lading  in  question  up- 
on such  a  purely  arbitrary  order.  It  is  also 
urged  that  the  11th  rule  of  the  defendant, 
which  is  set  up  in  the  foregoing  statement, 
and  which  Is  to  the  same  effaet  as  the  or- 
der of  the  railroad  conunisaion,  waa  adopted 
simply  pursuant  to  that  order,  and,  there- 
fore, no  liabiU^  attadiea  from  the  Ull  of 


lading  issued  under  the  eironmstanoea  of 


appliea  to  a  eaae  when  the  ootton  is  ten* 
dered  to  the  railway  company,  although  at 
the  time  it  is  upon  the  oomprass  company's 
platform.  Now,  if  the  railway  company  did 
not  regard  the  presentation  of  these  re- 
oeipta  as  in  fact  a  tender  to  the  railway  com- 
pany of  the  cotton  in  question,  or  if  It 
were  not  a  valid  tender  of  the  cotton,  it 
could  have  refused  to  sign  the  bill  of  lading. 
The  same  may  be  said  of  rule  11  of  the 
company  itself.  The  company  evidently  re- 
garded tha  cotton  as  tendered  them,  and 
issued  ths  bill  in  acknowledgment  of  the 
fact  of  such  tender. 

We  think  the  evidenea  in  thia  case  made 
out  a  delivery  to  and  aooeptance  by  tha  rail- 
way company  of  tha  cotton  in  quaation,  and 
that  the  oompreas  company  had  the  actual 
custody  of  the  ootton  sa  the  agent  of  tha 
railway  company,  and  the  question  of 
whether  the  persons  in  whose  cnatody  It  was 
at  the  time  of  the  fire  were  guilty  of  neg- 
ligence was  a  quastloo  which  should  hare 
been  submitted  to  tha  Jury. 

Tha  judgment  of  the  Circuit  Court  of  Ap- 
paaU  and  that  of  the  Cironit  Court  should 
be  rerersad  and  the  case  remanded  to  tha 
Circuit  Court  with  directions  to  set  asida 
tha  v«rdiet  and  to  grant  a  naw  triaL 

Reversed. 

^^  (*M  u.  a  *m 

VIOTMTB  SEERA  and  UarU  Obleno,  Plffg. 
in  Err., 

ADRiAKo  iaosnaA. 


umatttauoaal  Uv-due  procea  of  law  oa 
cnminal  appeal— Bfll  of  Bights  In  Philin- 
pine  Island*. 

.V  1.V.1?*  ■"'^  H  *^*'  "P™™  cou^  of 
the  Philippine  Islands,  on  an  appeal  in  a 
criminal  ease,  to  entertain  an  objection  to 
tha  sufficiency  of  tha  complaint,  because 
such  objection  waa  not  raised  before  final 
judgment  in  the  trial  court,  does  not  amount 
to  a  conviction  of  the  accused  without  in- 
forming them  of  tha  nature  and  character 
of  tha  offense  charged,  or  to  a  conviction 
without  due  process  of  law,  in  violation  of 
f?"  Si'.',."'  ^Sht8  enacted  by  Congress  for 
the  Philippine  Islands  In  the  act  of  July  1 
i«02  (32  Stat,  at  L.  091,  892,  chap.  1369  U 
Comp.  Stat.  Supp.  190B,  p.  391),  although 
that  court,  on  appeal,  has  power  to  re-ex- 
amine both  the  law  and  the  facts,  where, 
as  a  neceaaary  consequence  of  the  facte 
found,  the  testimony  offered  at  the  trial, 
without  objection  or  exception  in  any  form, 
estabhahed  every  ingredient  of  the  crime. 

[No.  202.J 
Submittad     February     1,     ISOT.    Dteldad 
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IN  ERROR  to  tlie  Supreme  Court  of  the 
Pbilippine  lalauda  to  review  a  jud^^eut 
which  affirmed,  witli  a  modiDcatioii  of  the 
■enteuee  impoied,  tt  conviction  ol  the  crime 
of  adultery  in  the  Court  of  Tint  Instanoe 
of  Alb&7,  Eighth    Jndiciftl    District.     Af- 

The  facts  an  et&ted  in  tbe  opinion. 

Meurs.  Aldii  B.  Browne,  Alexander  Brit- 
ton,  end  Mtunce  Kelly  for  plaintiffs  In  er- 
ror. 

ri     No  appearance  tor  defendant  in  error. 


Articlea  433  and  434,  found  In  chapter  1 
of  title  9  of  the  Fen&l  Code  of  the  Philip- 
pine Islandi,  define  and  pnniA  the  crime  of 

MadoUery.     Tlie  artickt  referred  to  are  in 

^the  marg;in.t 

*  *It  Ib  conceded  at  bar  that,  under  tbe  Phil- 
ippine law,  the  offense  of  adultery,  as  de- 
fined by  the  articles  in  question,  is  classed 
as  a  private  offense,  and  must  be  prosecuted, 
not  on  information  ity  tbe  public  proeecutor, 
but  bj  complaint  on  behalf  of  an  injured 
party.  In  the  court  of  fint  iastance  of  Al- 
bay,  eighth  judicial  district,  Philippine  Is- 
lands. Adriano  Mortiga,  the  defendant  in  er- 
ror, as  the  husband  ot  Maria  Obleno,  filed 
a  complaint  chargiog  her  with  adultery 
committed  with  Vicente  Scrra,  the  other 
plaintiff   In   error,   who   was   also   charged. 

^  The  complaint  is  in  tbe  margin.^ 

;*  •  The  defendants  were  arraigned,  pleaded 
not  guilty,  were  tried  by  tbe  court  without 
a  jury,  and  were  convicted.  The  court  stat- 
ed its  reasons  in  a  written  opinion,  analyz- 
ing the  testimony,  and  pointing  out  that  all 
the   essential   ingredients  of   the   crime   of 


adultery,  ai  defined  by  tbe  articles  of  th» 
Penal  Code  already  referred  to,  were  showa 
to  have  been  committed.  The  aocused  were 
sentenced  to  pay  one  half  of  the  costa  and 
to  impriaonment  for  two  years,  four  months, 
and  one  day.  The  raoord  does  not  diftcIos» 
that  any  objection  was  taken  to  the  suffi- 
ciency of  tbe  complaint  before  the  triaL 
Indeed,  It  does  not  appear  that,  by  objee- 
tion  in  any  form,  directly  or  indirectly,  wa» 
any  question  raised  in  the  trial  court  con- 
cerning the  sufficiency  of  the  complaint.  An 
appeal  was  taken  to  the  supreme  court  of 
the  Philippine  Islands.  In  that  court  error 
was  assigned  on  the  ground,  first,  that  "the 
complaint  is  null  and  void  because  It  1aolc» 
the  essential  requisite  provided  by  law;" 
and,  second  and  third,  because  it  did  not 
appear  from  tbe  proof  that  guilt  had  becD 
established  beyond  a  reasonable  doubt.  The 
conviction  was  afl^lrmed.  Tbe  assignment 
of  error  which  was  based  on  the  oontentios 
that  the  conviction  was  erroneous  because 
the  complaint  did  not  sufficiently  state  the 
essential  ingredienl4  of  the  offense  charged 
was  thus  disposed  of  by  the  court  in  its 
opinioni  "The  objections  to  tbe  complaint, 
based  upon  an  iusufficient  statement  of  tht 
facts  constituting  tbe  ofi'enBC,  cannot  be  eon* 
sidered  here,  because  they  were  not  pre- 
sented in  the  court  below.  United  States  *. 
Sarabia,  3  Off.  Gas.  No.  29." 

The  assignments  baaed  on  the  tnsufflcien- 
ey  of  the  proof  to  show  guilt  beyond  a  rea- 
sonable doubt  were  disposed  of  by  an  anal- 
ysis of  the  evidence,  which  the  court  deemed 
led  to  the  conclusion  that  all  the  statutory 
elements  of  the  crime  were  proven  beyond 
a  reasonable  doubt.  An  application  for  a 
rehearing,  styled  an   exception,   was  made, 


tArt.  433.  Adultery  shall  be  ^nished 
with  the  penalty  of  prUidn  oorrecoional  in 
Its  medium  and  maximum  degrees, 

Adultery  is  committed  by  the  married 
woman  who  lies  with  a  man  not  her  bus- 
band,  and  by  him  who  lice  with  her  ftnoio- 
f*^  that  the  it  married,  although  the  mar- 
riage be  afterwards  declared  void. 

Art.  434.  Ko  penalty  shall  be  imposed  for 
the  crime  of  adultery  except  upon  the  com- 
plaint of  the  aggrieved  husband. 

Tbe  latter  can  enter  a  complaint  againet 
twth  guilty  partiea,  if  alive,  and  never.  If 
he  has  consented  to  the  adultery  or  par- 
doned  either  of  the  onlprita. 

yrte  United  States  of  America, 
Pbilippine  Islands,  Eighth  Judldat  Dls- 

In  the  Court  of  First  Instance  of  Albay. 

He  United  States  and  Maeario  Mercades,  in 

Behalf  of  Adriano  Mortiga, 

Vicente  Serra  and  Uaria  Obleno. 

JIta  undersigned,  a  practising  attorney,  In 

behalf  of  Adriano  Hortiga,  tbe  husband  of 


Maria  Obleno,  accuses  Vicente  Serra  and 
the  said  Maria  Obleno  of  the  crime  of  adul- 
tery, committed  as  follows: 

That  on  or  about  the  year  1899,  and  na 
to  the  preeent  time,  the  accused,  being  bota 
married,  maliciously,  criminally,  ana  Ille- 
gally lived  as  husband  and  wife,  and  oon- 
tinued  living  together  up  to  the  present 
time,  openly  ano  notoriously,  from  which 
illegal  cohabitation  two  children  are  the  is- 
sue, named  Ellas  and  JosS  isabelo,  without 
the  consent  of  tbe  prosecuting  witness,  and 
contrary  to  th«  statute  in  such  eases  mado 
and  provided. 

(Signed)  Hacario  Mercades, 

Attorney  at  Law. 
(Sinied)  Adriano  Mortiga. 

Albay,  February  24,  1904. 
Sworn  and  subscribed  to  before  me  tU> 
24th  day  of  February,  1904. 

(Signed)  F.  Samson,  Clerk. 

Witnesses:   Adriano  Mortiga. 
Bernardo  Mortiga. 
Eulallo  Mortiga. 
Pladdo  Solano. 
Caaimira  Mariai. 
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in  which  it  wb«  indated  th&t  it  wm  Um 
dnt7  of  the  oourt  to  coniider  the  ataiga- 
ment  ba«ed  on  the  insufficiencf  of  the  com- 
t-plaint,  since  nottodoBo  wouldbea  denial  of 
■  due  process  of  law.  The* rehearing  was  re- 
fUBed,  and  toe  sentence  imposed  below  wu 
increased  to  three  rears,  six  months,  and 
twentj-nine  days,  on  the  ground  that  this 
WM  the  minimum  punishment  provided  for 
the  ofFense. 

The  errors  assigned  on  this  writ  of  error, 
«ad  the  propositions  urged  at  bar  to  support 
them,  are  oDnQned  to  the  assertion  that  the 
refusal  of  the  court  below  to  consider  the 
«Bsignment  of  error  concerning  the  insuJH- 
rienc7  of  t&e  complaint  amounted  to  a  con- 
viction of  the  accused  without  informing 
tliem  of  the  nature  and  character  of  the  of- 
fense with  which  they  were  charged,  and 
was,  besides,  equivalent  to  a  conviction 
without  due  proceas  of  law.  It  is  settled 
that,  by  virtue  of  the  Bill  of  Rights  en- 
acted by  Congress  for  the  Fbitippine  Islands 
(32  Stat,  at  L.  «91,  692,  chap.  1389,  U.  8. 
Camp.  Stat  Supp.  lOOS,  p.  391),  that  guar- 
anties equivalent  to  the  due  process  and 
«qnal  protection  of  the  taw  clause  of  the 
lith  Amendment,  the  twice  in  jeopardy 
clause  of  the  Sth  Amendment,  and  the  sub- 
stantial guaranties  of  the  eth  Amendment, 
exclusive  of  the  right  to  trial  by  jnry,  were 
extended  to  the  Philippine  Islands.  It  Is 
further  settled  that  the  guaranties  which 
Congress  lias  extended  to  the  Philippine  Is- 
lands are  to  be  interpreted  as  meaning  what 
the  lilce  provisions  meant  at  the  time  when 
Congress  made  them  applicable  to  the  Phil- 
ippine Islands.  Kepnerv.  United  States,  ISS 
U.S.  100,49L.  ed.  114,  24  Sup.  Ct.  Rep. 797. 
For  the  purpose,  therefore,  of  passing  on 
the  errors  assigned,  we  must  test  the  cor- 
rectness of  the  action  of  the  court  below  by 
substantially  the  same  criteria  which  we 
would  apply  to  a  case  arising  in  the  United 
States  and  controlled  by  the  Bill  of  Rights 
expressed  in  the  Amendments  to  the  Con- 
Mitntion  of  the  United  States.  Turning  to 
the  t«it  of  the  articles  of  the  Philippine 
Penal  Code  upon  which  the  prosecution  was 
bksed,  it  will  be  seen  that  an  essential  in- 
gredient of  the  crime  of  adultery,  as  therein 
defined,  is  knowledge  on  the  part  of  the 
man  charged  of  the  fact  that  the  woman 
with  whom  the  adultery  was  committed  was 
a  married  woman.  Turning  to  the  com- 
phdnt  upon  which  the  prosecution  was  be- 
gun, it  will  be  at  once  seen  that  it  was  de- 
S  Sclent,  because  it  did  not  specify  the  place 
?  where  the*  crime  was  committed,  nor  does 
ft  expressly  state  that  Vicente  Serra,  the 
accused  man,  knew  that  Maria  Obleno,  the 
woman  accused,  was,  at  the  time  of  the 
guilty  cohabitation,  a  married  woman.  It 
TMults  that  there  were  d«lldeadea  in  the 


complaint  which.  If  im]s«d  in  any  form  in 

the  trial  court  before  judgment,  would  have 
required  the  trial  court  to  hold  that  the 
complaint  wa»  inadequate.  But  the  ques- 
tion for  decision  is  not  whether  the  com- 
plaint, which  was  thus  deficient,  could  hava 
been  sustained,  in  view  of  the  constitution- 
al guaranties,  II  a  challenge  as  to  its  anf- 
fidency  had  been  presented  in  any  form  to 
the  trial  oourt  before  final  judgment,  but 
whether,  when  no  such  challenge  was  made 
in  the  trial  court  before  judgment,  a  denial 
of  the  guaranties  of  the  statutory  Bill  of 
Rights  arose  from  the  action  of  the  appel- 
late court  in  refusing  to  entertain  an  ob- 
jection to  the  sufficiency  of  the  complaint 
because  no  such  ground  was  urged  in  the 
trial  court.  Thus  redudng  the  case  to  the 
real  issue  enables  us  to  put  out  of  view  a 
number  of  decisions  of  this  court  referred 
to  in  the  margln,t  aa  welt  as  many  dsclded 
eases  of  state  courts  referred  to  in  the  brief 
of  counsel,  because  they  are  Irrelevant,  since 
an  the  former,  and,  if  not  all,  certainty  all 
of  the  latter,  concern  the  soundness  of  ob* 
jectfons  made  in  the  trial  court,  by  the  ae- 
cused,  to  the  sufficiency  of  indictments  or 
informations. 

In  Ex  parte  Parks,  93  U.  8.  IS,  S3  L.  ed. 
TB7,  the  case  was  thiii  The  petitioner, 
Parks,  applied  to  this  court  for  a  writ  of 
habeas  corpus.  Em  had  been  convicted  and 
sentenced  for  the  crime  of  forgery  In  a 
district  court  of  the  United  Stat^  The 
ground  relied  upon  tor  release  was  that  the 
indictment  stated  no  oSense.  The  writ  wa* 
discharged.  Speaking  through  Mr.  Justice 
Bradley,  it  was  said: 

"But  the  question  whether  it  was  or  waa 
not  a  crime  within  the  statute  was  one 
which  the  district  court  was  competent  to 
dedde.  It  was  before  the  court  and  within 
its  jurisdiction. 

•"Whether  an  act  diarged  in  ut  indIct-« 
ment  is  or  is  not  a  crime  by  the  law  which  ^ 
the  court  administers  [in  this  case  the  stat-* 
ute  law  of  the  United  States]  is  a  ques- 
tion wliich  has  to  be  met  at  almost  every 
stage  of  criminal  proceedings;  on  motions 
to  quash  the  indictment,  on  demurrers,  on 
motions  to  arrest  judgment,  etc.  The  court 
may  err,  but  it  has  jurisdiction  of  the  ques- 
tion. If  it  errs,  there  is  no  remedy,  after 
final  judgment,  unless  a  writ  of  error  lies 

tUnited  States  v.  Cook,  17  Wall.  168,  174, 
21  L.  ed.  63S,  639;  United  States  v.  Carll, 
105  U.  S.  611,  2B  L.  ed.  1135;  Dunbar  v. 
United  States,  156  U.  B.  1S5,  39  L.  ed.  390, 
IE  Sup.  Ct,  Rep.  325;  Cochran  v.  United 
States,  167  U.  8.  266,  39  L.  ed.  704,  15  Sup. 
a.  Rep.  628;  Markham  v.  United  States, 
ISO  U.  8L  319,  40  L.  ed.  441,  IS  Sup.  Ct.  Rep. 
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to  (oine  •nperior  oonrt,  uid  no  laolt  writ 
lies  in  tliii  Cftoe." 

In  United  Stmte*  v.  Ball,  1S3  U.  S.  002, 
41  L.  ed.  300,  IQ  Sup.  Ct  Rep.  1192,  an  at- 
tempt waa  nutde  to  proaeeuto  for  the  aee- 
ond  time  one  Uillard  H.  Ball,  who  bad  bMn 
acquitted  upon  a  defective  indictment,  whicli 
had  been  Iwld  bad  npon  the  proceedings  in 
error  pro»eeuted  bj  otbera,  who  bad  been 
conTieted  and  who  had  be^  Jointly  pioae- 
cated  with  BalL  Reverting  tbe  court  bo- 
low,  the  plea  of  aitrefoU  aoqvit,  relied  on 
by  Ball,  wae  held  good.  It  waa  pointed  out 
that  the  aoquittal  of  Ball  upon  the  defeet- 
ive  indictment  waa  not  void,  and,  therefore, 
the  acquittal  on  «neh  en  In^etment  w 
bar.  Tbia  caae  was  approvingly  oited  in 
Kepner  t.  United  States,  195  U.  S.  100. 
129,  i9  L.  ed.  114,  124,  24  Sup.  Ct.  Rep.  797. 
It  being,  then,  lettied  that  the  oanviction 
on  a  defective  indictment  ie  not  void,  but 
piwents  a  mere  question  of  error,  to  b« 
reviewed  according  to  law,  the  propoHltic 
to  be  dedded  is  this:  IMd  the  oonrt  below 
eiT  in  holding  that  it  would  not  consider 
whether  the  trial  court  erred  because  it  bad 
not  decided  the  complaint  to  be  bad,  when 
no  question  concerning  ita  sufficiency  wa>, 
either  directly  or  indirectly,  made  In  that 
court  I  Thus  to  understand  the  proposition 
is  to  refute  it.  For  It  cannot  be  that  the 
court  below  was  wrong  in  refusing  to  con 
aider  whether  the  trial  court  erred  in  a  mat' 
ter  which  that  court  was  not  called  npon 
to  consider  and  did  not  decide.  Undoubt- 
edly, if  a  judgment  of  acquittal  bad  result- 
ed, it  would  have  barred  a  further  prosecu- 
tion, despite  the  defective  Indictment.  Eep- 
j_  ner  v.  United  Statea,  supra. 
^  But  It  !a  said  the  peculiar  powen  of  tbe 
•  suprenift  court  ia>the  Philippine  Islands  take 
this  case  out  of  tbe  general  rule,  since  In 
that  court  on  appeal  a  trial  de  novo  is  bad 
even  In  a  criminal  case.  But,  as  pointed 
out  in  tbe  Kepner  Case,  whilst  that  court 
on  appeal  has  power  to  re-examine  the  law 
and  facts,  It  does  so  on  the  record,  and  does 
not  retry  in  tbe  fullest  sense.  Indeed,  when 
the  power  of  the  court  below  to  review  the 
facts  Is  considered,  that  power,  instead  of 
eustainlng,  refutes  the  propoBition  relied  on. 
Thus  tbe  prcpoeition  ii  that  tbe  court 
■bould  have  revened  tbe  conviction  because 
of  tbe  contention  as  to  the  Ineufflclency  of 
tbe  complaint,  when  no  such  question  bad 
been  raieed  before  final  Judgment  in  the 
trial  court,  and  when,  as  a  necessary  eon- 
sequence  of  tbe  facts  found  by  the  court, 
the  testimony  offered  at  the  trial  without 
objection  or  question  In  any  form  estab- 
lished every  essential  Inf^dlent  of  the 
crime.  In  other  words,  the  contention  is 
that  reversal  should  have  been  ordered  for 
an  error  not  committed,  and  when  the  ex- 


istence of  injury  was  impoMlbla  to  be  con- 
oslved,  in  view  of  the  oi^uion  which  the 
oourt  formed  on  the  facts.  In  the  exerdss 
of  the  authority  vetted  in  it  on  tlat  stib- 
JecL    AfBrmed. 

Hr.  Jnstiee  BsirUn  dissentiu 


(IM  U.  S.  4Eg) 
WILLIAM  UoKAT  (Substituted  for  Uair 
Kalyton)  et  aL,  Plffa.  in  Err., 


Error   to  stats   conrt— Federal   question- 
when  raised  In  timft 

1.  A  claim  of  immunity  from  suit  in 
the  state  court  under  the  laws  of  tbe  United 
States  is  in  time  to  sustain  a  writ  of  error 
from  the  Federal  Supreme  Court,  thoueh 
first  claimed  in  a  petition  for  rehearing  m 
the  state  court,  if  necessarily  involved,  ex- 
pressly considered,  and  decided  adversely  by 
such  court.* 

Courts — excIusiTe    jurisdiction    of    Federal 
courts— disputes  over  Indian  allotments, 

2.  State  courts  were  not  given  jurisdic- 
tion of  controversies  necessarily  involving 
a  determination  of  the  title,  and,  incident- 
ally, of  tbe  right  to  the  poeseeslon,  of  Indian 
allotments  while  tbe  same  were  held  in 
trust  by  the  United  States,  by  the  pro- 
vision of  the  act  of  August  IG,  1894  (28 
Stat,  at  L.  280,  chap.  290),  delegating  to  tbe 
Federal  circuit  courts  the  power  to  de- 
termine such  questions,  since  the  purpose 
of  that  act  to  continue  the  exclusive  Fed- 
eral control  over  disputes  concernin?  allot- 
ments which,  prior  to  that  act,  could  only 
have  been  decided  by  tbe  Secretary  of  th« 
Interior,  Is  manifested  by  its  provision  that 
a  judgment  or  decree  in  any  such  contro- 
versy shall  be  certified  by  the  court  to  the 
Secretary  of  the  Interior,  and  by  tbe  pro- 
vision of  tbe  act  of  February  6,  1901  (SI 
Stat,  at  L.  700,  chap.  217),  that  In  %mA 
suits  "the  parties  thereto  shall  be  the  claim- 
ant as  plaintiff  and  the  United  States  aa 
party  defendant." 


[No.  181.J 


TN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judfnneat 
which,  reversing  a  judgment  of  the  Circuit 
Court  of  Umatilla  County,  In  that  etata, 
awarded  the  possession  of  an  Indian  allot* 
ment  to  the  appellant.  Reversed  and  re- 
manded for  further  proceedings. 

See  tame  oase  below,  4S  Ur.  110,  71  Pae. 
491 ;  on  rehearing,  45  Or.  127,  78  Fac.  332. 


•ad.  Nota.— Fur  a 


a  point,  •••  voL  11,  C 
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court  of  nmatllla  mimtj,  Origon,  hj  tha 
filing  of  a  campUint  ia  tha  iuum  of  Agnes 
EaJfton,  suing  bj  her  mother,  Lonlse  EaIj- 
ton,  aa  guardian  ad  litem.  Msry  E&lTton 
«nd  six  vther  persons  wen  made  defend- 
ants, one  such  (Charles  Wilkiiw)  being  sued 
as  the  acting  United  States  Indian  agent 
ftt  the  Umatilla  reservation. 

It  was  alleged  in  sabstanca  as  tollom: 
By  virtue  of  an  aet  of  CongTMS  approred 

SUsTcb  3,  ISSfi  (23  Stat,  at  L.  340,  chap. 

■  S19),  and  the  amendments* thereto,  a  tract 
of  land  in  the  Umatilla  Indian  reaervatioti 
wai  duly  allotted  on  April  81,  18S1,  to  one 
Joe  Kalytou,  a  member  of  the  Cayuse  tribe, 
rending  on  said  reservation.  It  was  alleged 
that  in  or  about  the  year  1S93  Joe  Kalyton, 
the  allottee,  in  acoordanoa  with  the  oustoma 

of  the  Cayuse  tribe,  married  Louise , 

«n  Indian  woman  of  that  tribe,  and  tha 
plaintiff,  Agnes  Kalyton,  was  issue  of  the 
marriage.  In  1698  Joe  Kalyton  died  Intes' 
tste,  leaving  the  plaintiff  as  his  sole  heir, 
and,  under  the  laws  of  Oregon  and  the  pro- 
Tlsions  of  the  act  of  Congieas  referred  to, 
aha  became  entitled  to  the  land  allotted  to 
ker  father,  and  to  the  passession  and  en- 
joyment thereof.  It  was  charged  that  Mary 
Kalyton  and  four  of  the  defendants,  all  in- 
solvent, claiming  to  be  tha  hein  of  the  de- 
ceased, had  taken  and  held  poBsesslon  of  the 
land  in  question,  whkh  had  a  rental  value  of 
9274.76  per  annum.  It  waa  alleged  that 
one  of  the  defendants,  named  Glasscock, 
claimed  to  have  some  interest  in  the  land, 
and  waa  confederating  with  the  other  de- 
fendants, who  were  wrongtnlly  alleging 
themselves  to  be  the  heirs  of  Joe  Kalyton, 
with  the  object  of  depriving  plalntilT  of  the 
nse  of  the  land  and  the  enjoyment  of  vhe 
lents  and  profits  thereof.  AvGiring  that, 
nnder  the  rules  and  regulations  of  the  De- 
partment of  the  Interior,  in  order  that  pldn- 
tiS  might  obtain  the  use  and  enjoyment  of 
the  land,  It  was  requisite  that  her  status 
as  legal  heir  of  the  deceased  should  be  ad- 
judged by  a  court  of  competent  jurisdic- 
tion, tha  court  was  asked  to  so  decree  and 
to  perpetually  restrain  the  defendanta  from 
interfuing  with  her  possesion  and  nse  of 
the  land.    General  relief  was  also  prayed. 

An  answer  was  filed  on  behalf  of  the 
defendant  Mary  Kalyton.  It  was  therein 
denied  in  substance  that  there  had  been  a 
marriage  between  Jos  and  Louise  Kalyton, 
and  that  the  plaintiff  was  their  child,  and, 
averring  that  Joe  Kalyton  was  a  resident 
and  titizen  of  Oregon  and  had  died  intes- 
tate, unmarried,  and  without  any  lineal  de- 
scendant, it  was  alleged  that  the  defendant, 
as  the  sister  of  Joa  Kalyton,  waa  his  sola 

«  heir,  and  aa  snch  was  the  owner  of,  and  en- 

7  titled  to  theipossession  of,  tha  land  In  con- 


troversy and  to  Ita  enjoyment    A  dears* 
was  prayed  quieting  her  alleged  title. 

The  others  <rf  the  defendants,  who  were 
alleged  to  be  confederating  with  Mary  Kaly- 
ton, filed  a  diadaimer  tSt  any  Intereit  in  the 
lands  in  controversy.  The  cause  was  heard 
by  the  court.  Bedding  that,  if  Joe  Kaly- 
ton and  Louise  Kalyt«n  had  been  married 
according  to  the  custom  of  the  Indians  of 
the  Caynee  tribe,  euch  marriage  would  have 
been  void,  and  that  there  had  been  no  mar- 
riage between  the  parties,  hecauee  none  had 
been  solemnised  in  accordance  with  the  lawa 
of  the  atata  of  Oregon,  the  plaintiff  was 
held  to  be  an  iUegHimate  dilld  of  the  de- 
oeased,  and  to  have  no  right,  title,  or  in- 
terest in  or  to  the  lands  in  question,  and  a 
decree  was  entered  in  favor  of  the  defend- 
ant Mary  Kalyton. 

The  cause  waa  appealed  to  the  supreme 
court  of  the  state  of  Oregon.  That  court, 
having  found  that  Joe  and  Louise  Kalyton 
were  married  according  to  the  custom  and 
usage  of  the  Indian  tribe  to  which  they  be> 
longed,  and  that  the  plaintiff  was  the  Issue 
of  Buch  marriage,  held,  in  view  of  the  leg- 
illation  of  Congress,  "that  tha  plaintifl^  here- 
in was  bom  in  lawful  wedlocdc  and  is  the 
sole  heir  of  Joe  Kalyton,  deceased,  and,  as 
such,  entitled  to  the  posseieion  of  the  real 
property  of  which  he  died  seised."  The  de- 
cree of  the  trial  eonrt  was,  therefore,  le- 
vetaed,  and  a  decree  was  entered  in  favor 
of  the  appellant  in  aooordance  with  tha 
opinion.  A  motion  for  a  rehearing  waa 
made  and  overruled.  This  motion  was  based 
upon  the  contention  that  the  court  had  erred 
in  taking  Jurisdiction  of  the  sause,  for  the 
reason  that  It  involved  the  title  and  right 
to  possession  of  public  land  held  In  trust 
by  the  United  Btatas  for  the  benefit  of  In- 
diana, and  hence  the  United  States  was  a 
necessary  party  defendant,  and  not  subject 
to  the  jurisdiction  of  a  state  court.  We 
aay  the  petition  for  a  rehearing  nas  based 
upon  the  grounds  Just  stated,  although  the 
petition  is  not  in  the  record,  because  it  la 
manifest  that  such  was  the  ease  from  the 
opinion  which  the  court  delivered  in  refusing  ^ 
the  rehearing.  4S  Or.  116,  74  I'ae.  4»I.  78  $ 
Pio.  S3S.  In  that  opinion  *the  question  * 
whether  the  matter  was  one  of  exclusive 
Federal  cognizance  was  elaborately  consid- 
ered, and  it  was  decided  that  it  was  not, 
because  a  decree  as  to  the  ri<ibt  of  posses- 
sion would  not  interfere  with  the  title  or 
trust  interest  of  the  United  States.  And 
the  court  declared  that,  for  the  purposes  of 
determining  its  jurisdiction,  it  was  wholly 
irrelevant  t«  eonelder  whether  it  would  have 
the  power  to  enforce  its  decree  for  the  pos- 
session of  the  allotted  land  against  the  of- 
ficer of  the  UnKed  Btatas  In  charge  of  tha 
Indian    rnaarratfea    in    eaaa    that    ofSdol 
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■honld  d«cUna  to  glT*  effect  tn  the  dwre« 
tor  poHeasion. 
Tbe  cue  waa  tben  brought  to  thi*  oourt. 

Ueisn.  Siunnd  Henick,  T.  Q.  Hailey,  mud 
R.  J.  Slater  for  plaintiffa  in  error. 
IrlesBTS.  Willitm  Frye  WUte  uid  John  B. 
_  Cotton  for  defendant  In  error. 

I 

•  tiSr,  Jnrtice  White,  after  making  the  fore- 
going atatement,  delivered  the  opinion  of 
the  oourt: 

It  is  contended  thftt  we  are  without  jnris- 
diction  beeauae  no  title,  right,  or  immunity 
was  specially  set  up  or  claimed  under  any 
Federal  itatnto  and  denied.  But,  leaving 
aside  for  a  moment  all  other  ooosiderationa, 
it  I«  plain  that  the  defendant  below  set  up 
a  claim  of  immunity  from  suit  in  the  itate 
oonrt  under  the  laws  of  the  United  States, 
and  that  the  right  to  tha  immnmty  io  as- 
serted under  an  act  or  acts  of  Congreai 
was  expressly  considered  and  denied  by  the 
■tate  court.  True  It  is  that  the  immunity 
which  was  asserted  waa  firat  claimed  in  a 
petition  for  rehearing;  but,  as  the  question 
waa  raised,  was  neceaaarily  inTolved,  and 
waa  considered  and  decided  adversely  by  the 
atata  court,  there  Is  Jurisdiction.  Leigh  t. 
Qreen,  193  U.  S.  79,  43  L.  ed.  <^,  24  Sup. 
;«.  Bep.  390. 

;  >At  the  threshold  lies  the  quastion  raised 
and  decided  below  relative  to  the  jurisdic- 
tion of  the  state  court  over  the  eontroverpy. 

Allotments  of  land  in  severalty  to  Indiana 
residing  upon  the  Umatilla  reservation,  In 
Oregon,  were  authorized  by  the  act  of  Con- 
gress of  March  3,  I88S,  chap.  819  (S3  Stat. 
at  L.  340),  which  oontained  the  following 
prorislon: 

"The  President  shall  eaosa  patents  to  la- 
(Ue  to  all  persons  to  whom  allotments  of 
lands  shall  be  mode  under  the  proTiiioni  of 
thia  act,  which  ahall  be  of  the  legal  effect 
•nd  declared  that  the  United  States  dc«s 
•nd  will  hold  the  land  thus  allotted,  for  the 
period  of  twenty-flve  years,  in  trust  for  the 
sole  use  and  beaeflt  of  the  Indian  to  whom 
tucb  allotment  shall  have  been  made,  or,  in 
case  of  his  decease,  of  his  heirs,  according 
to  the  laws  of  the  state  of  Oregon,  and  that, 
at  the  espiratlon  of  said  period,  the  United 
States  will  convey  the  Mime  by  patent  to 
said  Indian  or  his  heirs  as  aforesaid,  in  fee, 
discharged  of  said  trust,  and  free  of  all 
charge  or  encumbranoe  whatsoever.  Pro- 
tiided.  That  the  law  of  alienation  and  de- 
scent in  force  in  the  state  of  Oregon  shall 
ftpply  thereto  after  patents  have  been  exe- 
mtted,  except  as  heroin  otherwise  provided." 

The  allotment  to  Joe  Kalyton  was  made 
on  April  21,  18B1.  Before  that  allotment. 
Congress,  on  February  8,  1B87  (chap.  119, 
24  Stat,  at  L.  SSS),  passed  what  is  known 


as  the  general  allotment  ocL  By  that  act, 
said  in  United  States  t.  Rickert,  ISS 
S.  432,  43S,  47  L.  ed.  S32,  S3<l,  23  Sup. 
Ct.  Rep.  473,  provision  waa  made  for  the 
allotment  of  lands  in  severalty  to  Indiana 
on  the  various  reservations,  and  for  extend- 
ing the  protection  of  the  laws  of  the  United 
States  and  the  tarritories  over  the  Indians. 
To  that  end  the  President  was  authoriced, 
whenever.  In  nis  opinion,  a  reservation  or 
any  part  thereof  was  advantageons  for  ag- 
riculture and  groEing  purposes,  to  cause  it, 
or  any  part  thereof,  to  be  surveyed,  or  ro- 
surveyed,  if  neceasary,  and  to  allot  the  lands 
in  the  reservation  in  severalty  to  any  In- 
dian located  thereon,  in  certain  quantitiea 
apecifled  In  the  statute,  the  allotments  to  l>a» 
made  by  special  agents  appointed  for  th«t§ 
purpose,  and  by  ttaa'agents  In  charge  of  tha* 
special  reservations  on  which  the  allotmenta 
were  made.  In  one  of  the  provisos  of  the 
Ist  section  of  the  act  it  was  declared — 

"That  where  the  treaty  <»'  act  of  Congress 
setting  apart  euch  reservation  provides  for 
the  allotment  of  lands  in  severalty  in  quan- 
tities in  cscBSS  of  those  herein  provided,  the 
President,  in  making  allotments  upon  anch 
reaervation,  shall  allot  the  lands  to  each 
individual  Indian  belonging  thereon  in  quan- 
tity as  apedSed  in  auch  treaty  or  act." 

A  provision  of  like  nature  to  that  here- 
tofore excerpted  from  the  act  of  March  S, 
18BS,  was  embotUed  In  |  S  of  the  general 
allotment  act  of  1887,  reading  as  followa 
(24  Stat,  at  L.  SB9,  chap.  IIS) : 

"Sac.  S.  That,  upon  the  appro^  of  the 
allotmenta  provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  he  shall  cause 
patents  to  iasue  therefor  in  the  name  of  the 
allottees,  which  patenU  shall  be  of  the  le- 
gal effect,  and  declare,  that  the  United 
States  does  and  will  hold  the  land  thus  al- 
lotted, for  the  period  of  twenty-five  yeara, 
in  trust  for  the  sole  use  and  benefit  of  the 
Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  caae  of  his  decease,  of  hia 
heiis,  according  to  the  laws  of  the  state  or 
territory  where  such  land  is  located,  and 
that,  at  the  expiration  of  said  period,  the 
United  States  will  oonvey  the  same  by  pat- 
ent to  said  Indian,  or  his  heirs,  as  afore- 
said. In  fee,  discharged  of  enid  trust,  anil 
free  of  all  charge  or  encumbrance  whatso- 
ever! Provided,  That  the  President  of  the 
United  States  may,  in  any  caae,  in  his  dia- 
cretloD,  extend  the  period.  And  if  any  con- 
veyance shall  be  made  of  the  lands  set 
npart  and  allotted  as  herein  provided,  or 
any  contract  made  touching  the  same,  be- 
fore the  expiration  of  the  time  above  men- 
tioned, such  conveyance  or  contract  shall  btt 
absolutely  null  and  void:  ProDuled,  That 
the  law  of  descent  and  partition  in  force  in 
the  st«ta  or  territory  where  such  lands  ar* 
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dtrute   bIiaII  kpply  tltersto  Bttar  paUnta 
therefcn'  have  been  executed  and  dellrere^ 
S  except  u  herem  otherwise  provided." 

•  'The  supeirisorj  power  poesessed  bj  the 
United  States  over  allotted  lands  while  the 
title  reraalns  In  the  United  States  wu 
pointed  out  in  the  opinion  in  United  State* 
Y.  Siekert,  supra,  a  eaae  which  came  to  this 
oonrt  upon  questions  certifled  (mm  a  urcuit 
court  of  appeals.  The  suit  was  Instituted 
under  the  direction  of  the  Attomef  Gen- 
eral of  the  United  States  tor  the  pnrpose  of 
restraining  the  collection  of  taxes  alleged  to 
be  due  the  county  of  Roberts,  South  Dakota, 
in  respect  of  certain  permanent  Improve- 
ments on,  and  personal  property  used  In  the 
eultlvatlon  of,  lands  In  that  oountj  occu- 
pied by  members  of  the  Slaaefaiu  band  of 
Sioux  Indians  in  the  state  of  South  Dakota. 
Ths  lands  referred  to  had  been  allotted  un- 
der the  provisions  of  an  agreement  made  In 
1880,  ratifisd  by  an  act  of  Coagrees  In  1891 
[20  BUt.  At  L.  1086,  chap.  M3],  and  more 
particularly  under  |  6  of  the  SAt  of  Febru- 
ary a,  1887,  heretofore  referred  to.  Discuss- 
ing the  Interest  which  tbe  Indians  primari- 
ly acquired  in  the  allotted  land,  it  wsj  ma- 
dnded  that  "the  United  States  reUined  the 
legal  title,  giving  the  Indian  allottee  a  paper 
or  writing  improperly  called  a  patent,  show- 
ing that,  at  •  particular  time  in  the  future, 
unless  it  was  extended  by  the  President,  he 
would  be  Hititied  to  a  regular  patent  con- 
veying the  fee.  .  .  .  These  lands  are 
held  by  the  United  States  in  execution  of 
its  plans  relating  to  the  Indians — without 
any  right  in  tbe  Indians  to  make  contracts 
in  reference  to  them,  or  to  do  more  than  to 
oocnpy  and  onlttvate  them — nntU  a  regular 
patent  conveying  the  fee  was  issned  to  tiie 
several  allottees."  And  the  court  approv. 
Ingly  quoted  the  following  passage  from  an 
opinion  of  the  Attorney  General,  delivered 
in  1888,  advising  that  allotments  of  lands 
provided  for  in  an  act  of  Congress  ware  ex- 
empt from  state  or  territorial  taxation, 
"that  tbe  lands  covered  by  the  aot  are  held 
by  the  United  States  tm  the  period  of 
twenty-five  years  in  trust  for  the  Indians, 
such  trust  being  an  agency  for  the  exercise 
of  a  Federal  power,  and  therefore  outBids 
the  province  of  state  or  territorial  authori- 

^  ty."    IB  Ops.  Atty.  Oen.  160. 

«      It  was  decided,  in  view  of  tbe  object  to 

*  be  aeeomplishe4*by  allotting  Indian  lands  in 
severalty,  that  it  was  not  within  the  power 
of  a  state  to  tax  either  the  permanent  im- 
provements made  on  allotted  lands  or  the 
personaJ  property  consisting  of  cattle,  hoises, 
and  other  property  of  like  character  which 
might  be  furnished  to  Indians  for  use  upon 
HUsti  isnd.  And,  answering  a  qnastion  as  to ' 
whether  the  United  States  had  such  an  in-  i 


declared  (p.  444,  188  U.  &.,  p.  S38,  47  L.  ad, 
p.  483,  23  Sup.  Ct  Hep.)  that  no  argument 
to  establish  that  proposition  was  necessary. 
Nor  are  the  prineipleB  which  were  thus  an- 
nounced a*  to  the  nature  and  character  of 
an  allotment  of  Indian  lands  and  the  inter- 
est of  the  United  States  therein  as  trustea 
before  the  expiration  of  tbe  period  for  their 
flnal  disposition  in  any  way  affected  by  the 
decision  in  Re  HefT,  19T  U.  8.  486,  4B  L.  ed. 
848,  25  Sup.  Ct.  Rep.  fioe,  deaUng  with  the 
subjectim  of  allottee  Indian*  in  their  per- 
sonal conduct  to  the  police  regulations  of 
the  state  of  which  they  had  become  cititens. 

The  present  suit  was  commenced  in  1899. 
At  that  time  there  was  in  foroe  an  act  ap- 
proved August  10,  1694,  chap.  290  (28  Stat 
at  L.  280),  In  which  It  was  provided  Jntsr 
olio,  ■«  follows   (p  30C): 

"l^kat  all  persons  who  am,  tn  whole  or  In 
part,  of  Indian  blood  or  descent,  who  are  en- 
titled to  an  allotment  of  land  under  any 
law  of  Congress,  or  who  claim  to  be  so  sn- 
titied  to  land  under  any  allotment  act  w 
under  any  grant  made  by  Onngreas,  or  who 
claim  to  have  been  nnlawfully  denied  or  ex- 
clnded  from  any  allotmeBt  or  any  parcel  of 
iMid  to  which  they  claim  to  be  lawfully  en- 
titled by  virtue  of  any  aot  of  Congress,  may 
oommenos  and  prosecute  or  defend  any  no- 
tion, suit,  fxe  proceeding  in  relation  to  their 
right  thereto  in  the  proper  circuit  court  ot 
the  United  States." 

And  it  was  provided  that  "the  judgment 
or  decree  of  any  such  court  in  favor  of  any 
claimant  to  an  allotment  of  land  shall  hav* 
the  same  effect,  when  properly  certified  to 
the  Seoietary  of  the  Interior,  as  if  such  aIlot> 
ment  had  been  allowed  and  approved  by« 
him."  • 

•Considering  the  act  of  18M  in  Hy-Yn-* 
Tse-Mil-Kin  v.  Smith,  194  U.  S.  413,  48  L. 
ed.   1046,  94  Sup.   Ct.  Rep.   661,   the   court 

'^nder  this  statute  there  is  no  provision 
rendering  It  necessary,  in  a  private  litigation 
between  two  claimants  for  an  allotment,  to 
make  the  United  States  a  party.  The  stat- 
ute itself  provides  that  the  judgment  or  de- 
cree of  the  court,  upon  being  properly  certi- 
fied to  the  Secretary  of  the  Interior,  is  to 
have  the  same  efFeot  as  if  the  allotment  had 
been  allowed  and  approved  by  the  Secre- 
tary. This  provision  assumes  that  an  action 
may  be  maintained  without  the  government 
being  made  a  puiy,  and  provides  for  the  fil- 
ing of  a  certificate  of  the  judgment  and  It* 
effect;  and  the  government  thereby,  in  sub- 
stsnee  and  effect,  consents  to  be  bound  by 
the  judgment,  and  to  issue  a  patent  in  ao- 
eordanoe  therewith." 

The  Rlitort  Chse  satUed  that,  as  ths  nao- 
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•narj  thuU  of  the  legiaUtlon  «(  Coagnaa, 
the  United  State*  retained  saeli  control  otct 
ftDatmeot*  aa  was  essential  to  emute  tlie  al- 
lotted iBAd  to  innre  during  tin  period  in 
which  tlie  land  was  to  be  held  in  trust  "for 
the  lole  use  and  benefit  of  tbe  aUotteea." 
As  observed  in  the  Smith  Cmc,  164  U.  S. 
408,  48  L.  ed.  1043,  24  Sup.  Ot.  Bep.  676, 
prior  to  tbe  passagB  of  the  act  of  1S94,  "the 
aole  anthoritT  for  sebtUng  disputes  concern- 
ing allotments  resided  in  the  Secretarj  of 
tbe  Interior."  This  being  aettled,  it  follows 
that,  prior  to  the  act  ot  Congress  of  18M, 
eontroversiea  neeessarilf  involving  •  deter- 
mfiiati<»i  of  the  title,  and,  incidentally,  of 
the  right  to  the  poSBeasion,  of  Indian  allot- 
ments while  the  same  were  beld  in  trust  by 
the  United  States,  were  not  primarily  cog- 
nisable by  any  court,  either  state  or  Federal. 
It  remits,  therefore,  that  the  act  of  Con- 
gress of  1894,  which  delegated  to  tbe  courts 
ot  the  United  States  the  power  to  deter- 
mine euch  questions,  cannot  be  constmed  as 
having  conferred  upmi  the  state  oourt*  tbe 
authority  to  pB«s  upon  Federal  questions 
over  which,  prior  to  the  act  of  IBM,  no  court 
had  any  authority.  The  purpose  ot  the  act 
ot   1SB4  to  continue  the  esclueive  Federal 

feoDtrol  over  tbe  subjeot  is  manifested  by 
the  provieitMi  of  that  act  which  commands 
•  that  a  judgment  or  decree  rendered'in  any 
inch  controveny  shall  be  certified  by  the 
court  to  the  Secretary  of  the  Interior.  By 
this  proviaion,  aa  pointed  out  in  the  Smith 
Case,  supra,  the  United  States  consented  to 
aubmit  its  interest  in  the  trust  estate  and 
the  future  control  of  its  conduct  concerning 
the  Fame  to  the  result  of  the  decree  of  the 
courts  of  the  United  States, — h  power  which 
■uch  courts  could  alone  exercise  by  virtue  of 
the  consent  given  by  the  act.  'Rte  subse- 
quent legislation  of  Oongrese,  instead  of  ex- 
hibiting a  departure  from  this  policy,  con- 
tirms  It.  By  the  amendment!  to  the  act 
of  1894,  approved  February  S,  ISOI,  ebap. 
SIT  (31  Stat,  at  L.  760)  it  Is  expressly  re- 
quired that  In  suits  authorizod  to  be  brought 
In  the  circuit  courts  of  tbe  United  State* 
respecting  allotments  ot  Indian  lands,  "the 
parties  thereto  eball  be  the  olaimant  as 
plalotiO'  and  the  United  States  as  party  de- 
fendant." Nothing  could  more  clearly  dem- 
onstrate than  does  this  requirement,  the 
conception  of  Congress  that  the  United 
States  continued,  as  trustee,  to  have  an 
active  Interest  in  the  proper  disposition  of 
•Hotted  Indian  lands,  and  the  necessity  of 
its  lieing  mnde  a  party  to  controversies  con- 
cerning the  same,  for  tbe  purpose  of  secur- 
ing a  harmonious  and  uniform  operation  of 
the  legislation  of  Congress  on  the  subject. 

The  suggestion  made  in  argument  that 
the  controversy  here  presented  involved  the 
mere  irasseiaion,  and  not  the  title,  to  the  al- 


lotted land,  la  without  merit,  since  tbe  right 
of  possession  asserted  of  necessity  is  de- 
pendent upon  the  exiat«iee  of  an  equitable 
title  In  the  claimant  under  the  legislation 
of  Congress  to  the  ownu«hip  of  tbe  allottsd 
lands.  Indeed,  that  such  was  the  case  plain- 
ly appears  from  the  excerpt  wWch  we  have 
made  from  the  oonclnding  portion  of  tbe 
opinion  ot  the  supreme  oonrt  ot  Oregon. 

Because,  from  the  ramsl  derations  prevt- 
ouBly  stated,  we  are  constrained  to  the  con- 
clusion that  the  ooart  below  was  without 
jurisdiction  to  entertain  tbe  controversy,  we 
must  not  be  considered  as  intimating  an 
opinion  that  we  deem  that  the  principles  ap- 
plied by  the  court  In  disposing  of  tbe  merits  , 
of  tbe  caae  were  erroneoua.  h 

•me  judgment  of  the  Supreme  Conrt  ot  • 
Oregon  is  reversed  and  the  cause  remanded 
to  that  court  for  further  jmieeedings  not 
inconsistent  with  this  opinion. 


ABILENE  COTTON  OIL  00MPAN7. 

Error  to  stAte  court— Federal  question. 

1.  The  question  whether  a  state  conrt, 
consistently  with  the  act  to  regulate  com- 
merce, can  grant  relief  to  a  ehipper  because 
of  the  exaction  by  a  common  carrier  ot  an 
alleged  unreasonable  freight  rate  tor  an  in- 
terstate shipment,  when  such  rate  has  bean 
filed  with  the  Interstate  Commerce  Commis- 
sion and  promulgated  as  provided  by  the  act 
to  regulate  commerce,  and  haa  not  been 
found  to  be  unreasonable  by  the  Commis- 
sion, will  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  state  court, 
where  such  question  waa  presented  by  the 
pleadings,  was  passed  upon  by  the  trial 
court,  was  expressly  and  necessarily  deoided 
by  the  highest  state  court,  and  is  essentially 
involved  m  the  case. 

Error  to  state  court — question  reviewable. 

2.  The  question  whether  a  schedule  ot 
intentAte  freight  rates  filed  with  the  Inter- 
state Commerce  Commission  was  posted  as 
required  by  the  act  to  regulate  commerce  is 
not  open  in  the  Supreme  Court  of  the 
Unit«d  States  on  wnt  ot  errCH-  to  a  stats 
court,  where  the  latter  court  in  effect  de- 
clared that  such  schedule  was  conceded  to 
have  been  Hied  and  published  in  conformity 
with  the  statute,  and  it  does  not  appear 
that  if  tbe  court,  having  the  evidence  helan 
It,  had  not  treated  the  case  as  present«d.  It 
might  not  have  considered  the  facta  in  rela- 
tion to  the  publication  of  the  schedule,  and 
afErmatively  found  facts  compelling  the  con- 
clusion that  the  statute  had  been  compUad 
with,  even  if  sueh  inferenos  wm  lut  snll- 


lyCOOglC 


uoe. 


TEXAS  ft  P.  B.  00.  V.  ABILBHB  OOTTON  OIL  00. 


SSI 


tttailj  amUinad  br  th«  ftndiiig*  of  tke  trifti 
WUTt  which  the  «ppcIlAt«  court  adopt«d. 
Cftnisn — miMdy  for  axactiiiK  nniuuiiabla 
iBtvraUta  iKt»— necesntT  of  action  liy  la- 
tenUto  Commeicc  CommiaiiDn. 

S.  A  ahippar  cumot  maintaiii  an  action 
againit  a  common  carrier  to  obtain  relief 
fTom  an  alleged  onreuonable  freight  rmte 
«cacted  from  him  for  an  intentate  ihip- 
Blent,  witliout  refereoee  to  any  pnviona  ac- 
tion hj  the  Intentate  Commerce  C<»iuiib- 
aion,  where  aueh  rate  Iim  been  filed  with 
that  ConuniaiioB  and  promulgated  aa  pro- 
vided by  the  act  to  regulate  commerce,  and 
i»  the  raU  which  it  la  the  duty  of  the  car- 
rier, under  that  act,  to  enforce  agalnat  ship- 
per*  until  changed  In  accordance  with  the 
prOTiiiona  of  t&t  etatate,  ainee  the  faide- 
pendent  right  of  an  indiTidiul  oiiginallr  to 
maintain  actions  to  obtain  paeuniary  redrasa 
tor  rlelatlons  of  the  act,  conferT«d  by  |  8,^ 
must  be  eon&ned  to  auch  wrongs  aa  can, 
eonaiatentlj  with  the  context  of  the  act,  be 
redressed  witliout  prerioua  action  by  the 
Commission,  and  the  provlgion  of  |  22,*  that 
nothing  therein  '^hall  in  any  way  abridge 
or  alter  the  renudiea  now  eziatiug  at  oom- 
mon  law  or  by  atatnta,  but  the  [voylsiona 
of  tbi«  act  are  In  addition  to  auch  remediea," 
cannot  be  ooutraod  aa  continuing  in  ahip- 
pera  a  common-law  right  the  continued  ez- 
latence  of  which  would  be  absolutely  incon- 
■iatent  with  the  proTisiona  of  the  statute. 


INo.  78.] 


TN  ERSOR  to  the  Court  of  QtU  Appeal* 
X  for  the  Second  Supreme  Judicial  District 
for  the  State  of  Texas  to  review  a  Judgment 
which  Mversed  a  judgment  of  the  District 
Court  of  Taylor  County,  in  that  state.  In 
favor  of  defendant  in  a  suit  to  obtain  re- 
lief from  an  alleged  unreasonable  interatate 
freight  rate  exacted  by  a  cumman  carrier 
from  a  shipper,  and  rendered  Judgment  in 
h*or  of  the  plaintiff  for  the  recovery  of  the 
excessive  charges.  Reversed  and  remanded 
tor  further  proceedings. 

Sea  aame  case  below  (Tex.  C3t.  App.)  85 
aw.  1062. 

The  facts  are  stated  in  tha  opinion. 

Ueasra.  David  D.  Duncan,  John  ¥.  Dillon, 
Wittslow  8.  Fierce,  and  Thomas  J.  Freeman 
for  plaintiff  in  error. 

§    Hr.  Hannia  Taylor  for  defendant  in  error. 

a    *Mi.  Justice  Wluta  delivered  the  opinion  of 
fta  court: 

The  oil  company,  the  defendant  in  error, 
snad  to  recover  |l,g£l.S3.  It  was  alleged 
that,  on  sbipmenta  of  car  loads  of  cotton 
•eed,  made  in  September  and  October,  1001, 
ever  the  line  of  the  defendant'a  road  from 
various  •pointa  in  Louiaiana  eaat  of  Alex- 
andria, in  that  state,  to  Abilene,  Texaa,  the 

>  V.  8.  Cgmp.  8t  VKO.  p.  SUt; 


oazriar  had  exacted,  over  the  protest  of  the 
oil  company,  on  the  delivery  of  the  cotton 
seed,  the  payment  of  an  unjust  and  unreo- 
•om^le  rata,  whidi  exceeded,  in  the  aggre- 
gate, by  tha  sum  sued  for,  a  just  and  rea- 
sonable charge.  There  were,  moreover,  aver* 
menta  that  the  rate  ezactod  was  discrim- 
inatory, constituted  an  undue  preference, 
and  amounted  to  charging  more  for  a  shorter 
than  for  a  longer  haul.  Besides  a  general 
travsras,  the  railway  company  defended  on 
the  ground  that  the  shipmenta  were  intar- 
state,  and  were,  therefore,  covered  by  the 
act  of  Congress  to  regulate  commerce.  It^ 
was  averred  that,  aa  the  rate  complained  ofn 
was  the  one  fixed  In  the  rata*sheets  which* 
tbe  company  had  established,  filed,  pub- 
lished, and  poated,  aa  required  by  that  act, 
tha  state  court  waa  without  Jurisdiction  to 
entertain  the  caus«^  and,  even  if  auch  court 
had  JnrisdlcUon,  It  oonld  not,  without  die- 
r^ardlng  the  act  to  regulate  commerce, 
grant  relief  upon  tiie  basis  that  the  estab- 
lished rate  waa  unreaaonable,  when  it  had 
not  been  found  to  be  ao  by  the  Interstate 
Commerce  Commission. 

The  trial  court  made  findings  of  fact 
Those  relating  to  the  subject  of  the  estab- 
lishing, filing,  and  publishing  by  the  rail- 
way company  of  rata  sheets  containing  the 
rate  whleh  waa  complained  of  were  aa  fol- 

'7th.  That  the  Weatam  Claaaification  Com- 
mittee, agant  and  repraaantative  of  numeroua 
railways  and  of  defendant,  filed  wltb  the 
Interstate  Commerce  Commission  what  ia 
known  aa  the  Weatarn  Claaaification,  giving 
claasiflcatlons  of  different  artldea  or  items 
of  merchandise,  and  In  same  cotton  seed  la 
classed  as  'A;'  that  this  waa  the  joint  act 
of  a  number  of  roads,  and  the  defendant 
adopted  saJd  joint  class! floatioti ;  that  on 
May  30,  1901,  the  Southwestern  Freight 
Committee,  agent  of  a  number  of  roads  and 
agent  of  defendant,  filed  with  the  said  Com- 
mission a  supplement  for  numerous  roads 
In  connaution  with  defendant,  whereby  the 
rats  on  cotton  seed  from  aJl  polnta  In 
Louisiana  eaat  of  Alexandria  was  fixed  at 
OT  oenta  per  100  pounds  to  all  points  in 
Texaa  from  all  points  In  Louiaiana  east  of 
Alexandria  and  west  of  Alexandria. 

"Sth.  That  said  claBsification  and  said 
rate  aohedule  was  adopted  l^  defendant  and 
was  filed  by  said  a  W.  Frei^t  Committee 
with  said  Interstate  Commerce  Commission 
in  behalf  of  defendant. 

"0th.  That  copies  of  aald  achedula  and 
said  tariffs  and  classifications  were  kept  In 
the  oSlce  of  said  defendant  at  said  points 
of  shipment  and  at  aaid  Abilene,  that  is, 
in  the  freight  iMm  and  depota,  for  tha 
Inapeetion  of  the  public,  aa  admitted  b^ 
B.  Comp.  8L  IMl.  p.  tlTIL 
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pl&tntiCF,  wbleli  admission  is  foDnd  tn  the 
statement  of  facts. 

"lOtb.  That,  other  than  said  sohedule  and 
n  classification,  nothing  h«s  been  flled  with 
f  the  Interstate  Coinmereo*  Commission  b7  or 
in  behalf  of  defendant  In  the  wa^  of  class- 
ifications, Ecliedules,  or  rates  on  cotton  seed 
from  points  on  it«  road  in  Louisiana  to 
points  on  its  road  in  Texas." 

From  the  facts  found  the  oourt  stated  the 
follon-ing  as   its  eoncluaions: 

"1st.  The  faits  so  found  show  Uuit  this 


were  thereby  properljr  estAbliahed  and  in 
foiee,  except  that  the  rate  charged  on  cot- 
ton seed  in  car  iMd  lots  was  unreasonable 


"3d.  I  find  that  the  rate  charged  by  the 
defendant  was  that  established  under  the 
interstate  commerce  law." 

As  nothing  in  these  conclusions  relate*  to 
the  averments  of  diacrtmination,  undue  pref- 
erence, or  a  greater  charg<B  for  a  shorter  than 
for  a  longer  haul,  those  subjects,  it  may  be 
assumed,  were  considered  to  have  been  elimi- 
nated in  the  course  of  the  trial. 

There  was  judgment  for  the  railway  com- 
pany. When  the  eontrorer^  eame  to  be 
disposed  of  bj  the  court  of  civil  appeals,  Co 
which  the  cause  was  taken,  that  court 
deemed  there  was  only  one  question  pre- 
sented for  decision;  that  is,  whether,  con- 
sistently with  the  act  to  regulate  commerce, 
there  was  power  in  the  oourt  to  grant  re- 
lief upon  the  finding  that  the  rate  charged 
for  an  interstate  shipment  was  unreason- 
at)le,  although  such  rate  was  the  one  fixed 
by  the  duly  published  and  filed  rate  sheet, 
and  when  the  rate  hod  not  been  found  to 
be  unreasonable  by  the  Interstate  Commerce 
Commission.  In  opening  its  opinion  the 
court  said    {85  8.  W.  1052)  ; 

"Adopting  the  construction  of  the  plead- 
ings evidently  given  them  in  the  briefs,  and 
treating  it  as  presented,  the  case,  briefiy 
stated,  is  an  action  by  appellant  for  dam- 
ages for  a  violation  of  an  alleged  common- 
law  right,  in  that  appellee  demanded  and 
ooerelvely  collected  from  appellant  freight 
M  ohargei  in  excess  of  a  reasonable  compen- 
•  sation,  for  the  •transportation  of  m  number 
of  car  loads  of  cottini  seed  from  the  town 
of  Cottonport  and  other  designated  town*  In 
the  state  of  Louisiana  to  the  oity  of  Abilene 
Is  the  state  of  Texas." 

After  referring  to  the  findings  as  to  tbe 
itnTeasonableness  of  the  charge  exacted,  and 
after  pointing  out  that  the  railway  company 
hod  not,  by  a  cross  aasignment,  ehoHenged 
tfaa  eorreetneu  of  the  finding*  of  the  trial 


court  aa  to  the  unreuonableness  of  the  rate» 
it  was  said: 

"So  that  we  are  relieved  from  a  consid- 
eration of  the  dlfBculties  discussed  in  some 
of  the  coses  in  ascertaining  the  fact,  and 
therefore  now  have  squarely  before  us  the 
questions  whether,  in  a  state  court,  a  ship- 
per In  coses  of  interstate  carriage  can,  I7 
the  principles  of  the  common  law,  be  ao- 
corded  relief  from  unjust  and  unreasonable 
freight  rates  exacted  from  him,  or  shall  re- 
lief in  such  cases  be  denied  merely  because 
such  unreasonable  rate  has  been  flled  and 
promulgated  by  the  carrier  under  the  inter- 
state commerce  octt" 

Proceeding  in  an  elaborate  opinion  to  dis- 
pose of  the  queetion  thus  stated  to  be  the 
only  one  for  consideration,  the  conclusion 
was  reached  that  jurisdieUon  to  grant  re- 
lief existed,  and  that  to  do  so  was  not  ra- 
pugnant  to  the  act  to  regulate  commerce. 
Applying  these  conclusions  to  the  findings 
of  fact,  the  relief  prayed  was  allowed.  The 
court  said: 

"We  therefore  adopt  the  trial  court's  find- 
ings of  fact,  and,  applying  thereto  the  prin- 
ciples of  law  we  lave  deduced,  reverae  the 
judgment,  and  here  render  judgment  In  ap- 
pellant's favor  for  the  said  sum  of  $1,951.83, 
excessive  freights  charged,  together  with  ia- 

Tlie  assigned  errors  are  addressed  exclu- 
sively to  the  operation  of  the  act  to  regulate 
commerce  upon  tbe  jurisdiction  of  the  court 
below  to  entertain  tbe  controversy,  and  its 
power  tn  any  event  to  afford  relief  to  tbe 
oil  company,  based  upon  the  alleged  nn- 
reasona'Uenesa  of  the  rate  under  the  cir- 
cumstances disclosed.  Before  we  take  up 
the  consideration  of  that  subject,  however, 
two  questions  must  be  disposed  of:  First,  it« 
is  insisted  that  this  court  is  without  juris-!J 
diction,  because  no'Federal  question  !•  pre-* 
aented.  We  think  it  suffices  to  say  that  it 
obviously  results  from  tbe  statements  pre- 
viously made  that  a  question  of  that  char- 
acter was  presented  by  the  pleadings,  was 
passed  upon  by  the  trial  court,  was  ex- 
pressly and  necessarily  decided  hj  the  court 
below,  and  is  ala»  easentiolly  involved  in 
the  cause  as  it  is  before  us.  Second,  it  is 
urged  that  the  efTect  of  the  act  to  regulat* 
commerce  upon  the  right  of  the  oil  company 
to  recover  need  not  be  passed  upon,  since, 
even  if  error  on  that  subject  wee  committed 
below,  a  review  of  tbe  decision  in  that  re- 
gard is  unnecessary,  because,  if  the  comet 
I^al  Inference  be  drawn  from  the  facts 
found  by  the  txial  court,  which  were  adopted 
by  the  appellate  court,  It  will  reoult  that  the 
railway  company  hod  not  established  a  l^al 
schedule  of  rate*  in  eompllance  with  the 
act  to  regulate  commerce,  and  therefore  the 
Jnrisdietlon  of  the  oourt  and  Its  ri|^t  ta 
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alfurd  relief  was  not  at  bI)  affected  by  the 
provisions  of  the  act.  Wa  do  not  preseDtlf 
■top  to  consider  whether  the  consequences  u 
to  jurisdiction  and  right  to  recover  which 
are  aaserted  would  result  il  the  premise 
waa  irell  founded,  because  we  think  the 
premise  is  either  shown  bj  the  findings  to 
be  unfounded  or  it  is  not  open  for  con- 
tention on  the  record.  The  premise  rests 
upon  two  propositions  of  fact:  a.  That  the 
findings  of  the  trial  court  show  that  the 
rat«  sheet  filed  was  joint  and  therefore  did 
not  necessarily  relate  to  a  shipment  entirely 
over  the  road  of  the  railway  company.  This 
contention,  ne  think,  is  shown  by  the  find- 
ings to  be  without  merit,  since  those  findings 
clearly  point  out  that  the  rate  sheet  was 
filed  by  an  agent  of  the  defendant  railroad, 
was  by  it  adopted,  and  constituted  the  only 
rate  sheet  embracing  the  traffic  in  question, 
b.  Although  it  is  conceded  that  the  evidence 
showed  that  the  schedule  of  rates  traa  es- 
tablished and  filed  with  the  Interstate  Com- 
merce Oommissian,  and  was  kept  at  the 
stations  of  the  railway  company  for  public 
lnsp«ction,  and  that  the  oil  company  bad 
knowledge  of  the  fact,  it  is  insisted  that  the 
fact*  found  do  not  justify  the  conclusion 
I  that  there  was  a  compliance  with  the  re- 
7  quiremente  of  the  act  to  regulate'commerce 
as  to  the  posting  of  the  established  sdiedule. 
We  think  this  contention  is  not  open  on 
this  record.  As  we  have  seen,  the  trial 
eoQTt  expressly  concluded  that  the  railway 
company  had  complied  with  the  act  to  regu- 
late commerce  in  the  matter  of  filing,  etc, 
its  schedule  of  rates,  and  the  appellate  court 
opened  its  opinion  by  the  statement  that  the 
course  of  the  trial  and  the  briefs  of  counsel 
confined  the  issue  for  determination  to  the 
question  of  the  effect  of  the  act  to  regulate 
commerce  upon  the  rights  of  the  parties, 
manifestly  upon  the  assumption  that  the 
correctness  of  the  conclusion  of  the  trial 
court  as  to  compliance  with  the  act  waa 
conceded  by  both  parties.  In  other  words, 
as  the  court  below,  in  deciding  the  ease, 
•xpressly  declared  that  the  course  of  the  ar- 
gument and  briefs  of  counsel  before  It  had 
confined  the  case  to  the  issue  of  whether 
there  was  a  right  to  recover  upon  the  hy- 
pothesis that  a  schedule  of  rates  had  been 
filed  and  published,  we  do  not  think  that  it 
Is  now  open  to  contend  that  that  which 
the  court  below  In  effect  declared  was  con- 
ceded in  the  briefs  of  counsel  to  be  a  law- 
ful schedule  of  ratea  was  not  such.  Hon 
constat,  that  if  the  court  of  civil  appeals, 
having  the  evidence  before  it,  had  not  treated 
the  ca-te  as  presented,  it  might  not  have 
considered  the  facts  in  relation  to  the  pub- 
lication of  the  schedule  and  affirmatively 
found  facts  inevitably  compelling  the  con- 
dnsion  thst  the  act  to  isolate  oommeroe 
n  S.  O.— 2S. 


had  bam  fully  complied  with,  even  if  such 
inference  was  not  sufficiently  sustained  bf 
the  findings  of  the  trial  court  which  tha 
appellate  court  adopted.  Because  we  thua 
find  the  question  not  open  for  consideration 
we  must  not  be  oonsidered  as  conceding  the 
correctness  of  the  conclusion  attempted  to 
be  drawn  from  the  supposed  failure  to  post. 

We  are  thus  brought  to  ths  underlying 
proposition  in  the  case, — ih«.,  the  effect  of 
the  act  to  regulate  commerce  upon  the  claim 
asserted  by  the  oil  company.  As  presented 
below  and  pressed  at  bar,  the  question  takes 
a  seemingly  two-fold  aspect, — the  jurisdic- 
tion of  the  court  below  as  affected  by  the. 
act  to  regulate  conunerce  and  the  ri^t  U>^ 
the  relief  sought*  consistently  with  that* 
act,  even  If  jurisdiction  existed.  We  say 
that  these  questiona  are  only  seemingly  dif- 
ferent, because  they  present  but  different 
phases  of  the  fundamental  question,  which 
is  the  scope  and  effect  of  the  aot  to  regulata 
commerce  upon  the  right  of  a  shipper  to 
maintain  an  action  at  law  against  a  common 
carrier  to  recover  damages  because  of  the 
exaction  of  an  alleged  unreasonable  rate,  al- 
though the  rate  oollected  and  complained  of 
was  the  rate  stated  In  the  schedule  filed 
with  the  Interstate  Conunerce  Commission 
and  published  according  to  the  requirements 
of  the  act  to  regulate  commerce,  and  which 
it  was  the  duty  of  the  carrier  under  the 
law  to  enforce  as  against  shippers.  We 
come,  therefore,  first,  to  the  consideration 
of  that  subject. 

Without  going  into  detail,  it  may  not  be 
doubted  that,  at  common  law,  where  a  car- 
rier refused  to  receive  goods  offered  for 
carriage  except  upon  the  payment  of  an  vat- 
reasonable  sum,  the  shipper  had  a  right 
of  action  in  damages.  It  is  also  beyond 
controversy  that,  when  a  carrier  accepted 
goods,  without  payment  of  the  cost  of  ear- 
riage  or  an  agreement  as  to  the  price  to  be 
paid,  and  made  an  unreasonable  exaction  as 
a  condition  of  the  delivery  of  the  goods,  an 
action  could  be  maintained  to  recover  the 
excess  over  a  reasonable  charge.  And  It 
may  further  be  conceded  that  It  Is  now  set- 
tled that  even  where,  on  the  receipt  of  good* 
by  a  carrier,  an  exorbitant  charge  Is  stated, 
and  the  same  Is  eoercively  exacted,  either  In 
advance  or  at  the  completion  of  the  service, 
an  action  may  be  maintained  to  recover  the 
overcharge.  2  Kent,  Com.  5M,  and  note  a; 
2  Smith,  Lead.  Cos.  pt.  1,  8th  ed.  (Hare  ft 
~'.  notes)  p.  457. 

As  tbs  right  to  recover,  which  the  court 
below  sustained,  was  clearly  within  the  prin- 
ciples Just  stated,  and  as  it  is  conceded  that 
the  act  to  regulate  oommerce  did  not,  in  so 
many  words,  abrogate  such  right,  it  fol- 
lows that  the  contention  that  the  right  wo* 
taken  away  t^  the  act  to  regulate  oi 
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mta  upon  tba  propcwitiaii  that  •luh  remit 
wu  aaaompliBhtd  bj  Implication.    In  tcat- 

?lng  the  comotn«u  of  thli  proposition  wi 
ooncede  tliat  we  must  be  guided  bj  Oie 
principle  that  repeals  by  implication  are  not 
favared,  and.  Indeed,  tlutt  a  itatuta  will  not 
be  construed  as  taking  away  a  comiaoii 
right  ezisting  at  tlie  date  of  its  enaetment, 
nnlew  that  result  Is  imperatively  required; 
tbat  is  to  »ay,  unleos  it  be  found  tta,t  the 
pre-axisUiig  light  ii  M  repugnant  to  the 
■tatute  that  the  surrival  of  such  right  would 
in  effect  deprire  the  sutxequent  statute  of 
ita  efllcaeyj  in  other  words,  render  its  ^«- 
visions  nugatory. 

Both  parties  eoncede  tliat  the  question 
tor  decision  has  not  been  directly  passed 
upon  by  this  court,  and  that  its  determina- 
Uon  is  only  persuaslTely  influenced  by  ad- 
Jndleatlons  of  other  courts.  They  both, 
hence,  mainly  rely  upon  the  text  of  the  act 
to  regulate  commerce  as  it  existed  at  the 
time  the  shlpmenla  in  question,  were  made. 
The  case,  therefore,  must  rest  upon  an  in- 
terpretation of  the  tart  of  the  act  and  la 
measurably  one  of  first  impression. 

Let  ut,  without  going  into  detail,  give 
an  outline  of  the  general  leope  of  that  act, 
with  the  object  of  fixing  the  rights  which  it 
was  intended  to  conserve  or  create,  the 
wrongs  which  it  proposed  to  redress,  and  the 
remedies  which  the  act  established  to  ao- 
oomplisb  the  purposes  which  the  lawmakers 
had  in  view. 

The  act  made  it  the  iuty  of  carriers  sub- 
ject to  its  provisions  to  diarge  only  just  and 
reasonable  ratea.  To  that  end  the  duty  was 
tmposed  of  eatablishing  and  publishing 
schedules  of  such  ratea.  It  forbade  all  un- 
just preferences  and  discriminations,  mode 
It  unlawful  to  depart  from  the  rates  in  the 
established  schedules  until  the  same  were 
changed  as  authorized  by  the  act,  and  such 
departure  was  made  an  ofl'ense  punishable 
hy  fine  or  imprisonment,  or  both,  and  the 
prohibitions  of  the  act  and  the  punishments 
which  it  imposed  were  directed  not  only 
against  carriers  but  against  shippers,  or  any 
person  who,  directly  or  indirectly,  by  any 
machination  or  device,  in  any  manner  what- 
•oerer,  accomplished  the  result  of  produ- 
^  eiug  the  wrongful  discriminations  or  prefer- 
JJ  ences  which  the  act  forbade.  It  was  mode 
■  the  duty  of  carriers  subject  to  the  aot'to 
file  with  the  Interstate  Commerce  Commis- 
sion created  by  that  act  copies  of  estab- 
lished schedules,  and  power  was  conferred 
npoD  that  body  to  provide  as  to  the  form  of 
the  schedules,  and  penalties  were  Imposed 
for  not  establishing  and  filing  the  required 
•dednles.  The  Commission  was  endowed 
wtUi  plenary  administrative  power  to  super- 
vise the  conduct  of  carriers,  to  investigate 
their  affairs,  their  aeeonnts,  and  their  meth- 


ods of  dealing  and  generally  to  enforce  tha 
provisions  of  the  act.  To  that  end  it  was 
made  the  du^  of  the  district  attorneys  of 
the  United  States,  under  the  direction  of  the 
Attorney  General,  to  prosecute  proceedings 
commenced  by  the  Commission  to  enforce 
compliance  with  the  acL  The  act  specially 
provided  that  whenever  any  common  car- 
rier subject  to  ita  provisions  "shall  do, 
cause  to  be  done,  or  permit  to  be  done,  any 
act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter,  or  thing  in  this  act  re- 
quired to  be  done,  such  common  carrier  shall 
be  liable  to  the  person  or  persona  injured 
thereby  for  the  full  amount  of  damages 
sust«ined  In  consequence  of  any  such  viola- 
tion of  the  provisions  of  this  act.  .  .  ." 
[24  Btat  at  L.  SB2,  chap.  104,  t  8,  U.  S. 
Comp.  Stat.  IBOl,  p.  31S9.]  Power  was  con- 
ferred upon  the  Commission  to  hear  com- 
plaints ooncerning  violations  of  the  act,  to 
Investigate  the  same,  and,  if  the  eomplainte 
were  well  founded,  to  direct  not  only  the 
making  of  reparation  to  the  injured  per- 
sons, but  to  order  the  carrier  to  desist  from 
such  violation  in  the  future.  In  the  event 
of  the  failure  of  a  carrier  to  obey  the  order 
of  the  Commission,  that  body,  or  the  par^ 
in  whoee  favor  an  award  of  reparation  was 
made,  was  empowered  to  compel  oompliance 
by  Invoking  the  authority  of  the  courts  of 
the  United  Stetes  In  the  maimer  pointed 
out  in  the  statute,  prima  facie  effect  in 
such  courts  being  givoi  to  the  findings  of 
fact  made  by  the  Commission.  By  the  9th 
section  of  the  act  it  was  prorided  as  fol- 

'rrhat  any  person  or  persons  claiming  to 
be   damaged   by   any   common   carrier  sub- 
ject to  the  provislona  of  this  act  may  either 
make  complaint  to  the  Commission,  as  here-^ 
inafter  provided  for,  or  may  bring  suit  In  N 
his  or  their  own  behalf  for  the  reeovery'of  • 
the  damages  for  which  such  common  ca>^ 
Her  may  be  liable  under  the  provisions  of 
this  act,  in  any  district  or  circuit  court  of 
the  United  States  of  competent  jurisdiction; 
but  such  person  or  persons  shall  not  have 
the  right  to  pursue  both  of  said  remedies, 
and  must,  in  each  cose,  elect  which  one  of 
the  two  methods  of  procedure  herein  pro- 
rided for  be  or  they  will  adopt     .    .     ." 

And  hy  f  22,  which  we  shall  hereafter 
fully  consider,  existing  appropriate  commo» 
law  and  statutory  remedies  were  saved. 

When  the  act  to  regulate  commerce  was 
enacted  there  was  contrariety  of  opinion 
whether,  when  a  rate  charged  by  a  carrier 
was,  in  and  of  Itself  reasonable,  the  person 
from  whom  such  a  charge  was  exacted  had 
at  oommon  law  an  action  agt^nst  the  car- 
rier because  of  damage  asserted  to  have 
been  suffered  by  a  discrimination  sgalnst 
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•nch  penon  or  a  prefeienoe  gtrea  bj  the 
earrier  to  another.  P&rtona  v.  Chicago  &, 
H.  W.  R.  Co.  IGT  U.  8.  447,  4G6,  42  L.  ed. 
231,  234,  17  Sup.  Ct.  Rep.  SS7;  Interitatc 
Commerce  CommiHsioii  t.  Baltimore  &  0. 
R.  Co.  145  U.  S.  263,  27S,  3S  L.  ed.  flOO, 
703,  4  lDt«n.  Com.  Rep.  92,  12  Sup.  Ct.  Hep. 
644.  That  the  act  to  reflate  commerce 
woa  intended  to  aSori  an  effective  means 
for  redresaing  the  wrongs  reeultiDg  from  un- 
just discririUDatioii  and  undue  preference  is 
undoubted.  Indeed,  it  ia  not  open  to  oon- 
troversy  that  to  provide  for  these  aubject* 
waa  among  the  principal  purposes  of  the 
act.  Interstate  Commerce  Commiaaion  v. 
Cincinnati,  N.  O.  S  T.  P.  IL  Co.  187  U.  S. 
47fi,  4B4,  42  L.  ed.  243,  261,  17  Sup.  Ct. 
Hep.  SQfi.  And  it  is  apparent  that  the  meana 
by  which  theie  great  purpoaes  were  to  bo 
accomplished  waa  the  placing  upon  all  car 
riera  the  positive  duty  to  establish  sched- 
ules of  reasonable  rates  which  should  have 
a  uniform  application  to  all,  and  which 
ahould  not  be  departed  from  so  long  as  the 
eatablished  schedule  remained  unaltered  in 
the  manner  provided  by  law.  Cincinnati, 
N.  O.  &  T.  F.  R.  Co.  V.  Interatate  Commerce 
Commiision,  102  U.  S.  184,  40  L.  ed.  035, 
S  lDt«TS.  Com.  Rep.  991,  16  Bup.  Ct.  Rep. 
700,  167  V.  S.  47B,  42  L.  ed.  243,  17  Sup. 
.  Ct  Rep.  899. 

3  When  the  general  scope  of  the  act  it  en- 
•  lightened  by  tIia*0onsiderBtiona  just  stated 
It  becomea  manifest  that  there  ia  not  only 
a  relation,  but  an  indlsaoluble  unify,  be- 
tween the  proviaiOQ  for  the  establiahnient 
and  maitttenaiice  of  ralea  until  corrected  in 
accordance  with  the  statute  and  the  prohi- 
bitions against  preferences  and  discrimina- 
tion. This  follows,  because,  unless  the  re- 
quirement of  a  uniform  standard  of  rates 
be  complied  with,  it  would  result  that  vio- 
lations of  the  statute  aa  to  preferences 
and  discrimination  would  inevitably  follow. 
This  U  clearly  so,  for  if  it  be  that  the 
standard  of  rates  Sied  in  the  mode  provided 
by  the  statute  could  be  treated  on  the  com- 
plaint of  a  shipper  by  a  court  and  jury  aa 
unreasonable,  without  reference  to  prior  ac- 
Uon  by  the  Commission,  flnding  the  estab- 
lished rate  to  be  unreasonable,  and  ordering 
the  carrier  to  desist  in  the  future  from  vio- 
lating the  act,  it  would  come  to  pass  that  a 
shipper  might  obtain  relief  upon  the  basis 
that  the  established  rata  was  unreasonable, 
In  tfae  opinion  of  a  court  and  jury,  and  thus 
inch  shipper  would  receive  a  preference  or 
discrimination  not  enjoyed  by  those  against 
whom  the  schedule  of  rates  was  continued 
to  be  enforced.  This  can  only  be  met  by 
the  suggestion  that  the  judgment  of  a  court, 
when  baaed  upon  a  complaint  made  by  a 
shipper  without  previous  action  by  the  Com- 
nlsaion,  would  give  rise  to  a  change  of  the 


schedule  rata  and  thus  cause  the  new  tattt 
resulting  from  the  action  of  the  court  to 
be  applicable  in  future  aa  to  all.  This  sug- 
gestion, however,  is  manifestly  without  mer- 
it, and  only  serves  to  iUustrate  the  at)so- 
lute  destruction  of  the  act  and  the  remedial 
provisions  which  it  created  which  would 
arise  from  a  recognition  of  the  right  as- 
serted. For  if,  without  previous  action  by 
the  ConuQlasioQ,  power  might  be  exerted  by 
courta  and  juries  generally  to  determine  tiio 
reaaonablenesa  of  an  established  rate.  It 
would  follow  that,  unless  all  courta  reached 
an  identical  concluaioD,  a  uniform  standard 
of  rates  In  the  future  would  he  impossible, 
as  the  standard  would  fluctuate  and  vary, 
dependent  upon  the  divergent  conclusione 
reached  as  to  reasonableness  by  the  various 
courts  called  upon  to  consider  the  subject  h 
aa  an  original  quostion.  Indeed,  the  recog-^ 
ultion  of  such  a  right  li'wholly  inconsistent  ■ 
with  the  administratiTe  power  conferred 
upon  the  Commission,  and  wiUi  the  duty, 
which  the  statute  casta  upon  that  body,  of 
seeing  to  it  that  the  statutory  requirement 
aa  to  uniformity  and  equality  of  rates  is 
observed.  Equally  obvious  is  it  that  the 
existence  of  such  a  power  in  the  courts,  in- 
dependent of  prior  action  by  the  Commis- 
sion, would  lead  to  favoritism,  to  the  en- 
forcement of  one  rat«  in  one  jurisdiction 
and  a  different  one  in  another,  would  de- 
stroy the  prohihitjons  against  preferences 
and  diacriminatioD,  and  afford,  moreover, 
a  ready  means  by  which,  through  collusive 
proceedings,  the  wrongs  which  the  statute 
was  intended  to  remedy  could  be  success- 
fully inflicted.  Indeed,  no  reason  can  be 
perceived  for  the  enactment  of  the  provision 
endowing  the  administrative  tribunal  which 
the  act  created  with  power,  on  due  proof,  not 
only  to  award  reparation  to  a  particular 
shipper,  but  to  command  the  carrier  to  de- 
sist from  violation  of  the  act  in  tlie  future, 
thus  compelling  the  alteration  of  the  old 
or  the  filing  of  a  new  schedule,  conformably 
to  the  action  of  the  Commiaaion,  if  the  pow- 
er waa  left  in  courta  to  grant  relief  on  com- 
plaint of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disregarded  and 
be  treated  as  unreasonable,  without  refer- 
ence to  previous  action  by  the  Commission 
in  the  premises.  This  must  be,  because,  if 
the  power  existed  in  both  courta  and  the 
Commission  to  originally  hear  complaints  on 
thia  subject,  there  might  h«  a  divergenoe 
between  the  action  of  the  Commission  and 
the  decision  of  a  court.  In  other  words,  the 
established  schedule  might  be  found  reason- 
nble  by  the  Commission  in  the  first  instance 
and  unreasonable  by  a  court  acting  original- 
ly, and  thus  a  conflict  would  arise  which 
would  render  the  enforcement  of  the  act 
impossible. 
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Nor  \a  ttwra  merit  la  tha  eontention  that 
I  S  of  thft  act  oompels  to  the  coDclusion 
that  it  was  the  purpose  of  CongresB  to  con- 
fer power  upon  courts  primarily  to  relieve 
from  the  duty  of  enforcing  the  eBtabltsbed 
rate  by  finding  that  the  same  as  to  a  par- 
^  ttcular  person  or  corporation  was  so  un- 
^  reasonable  as  to  justify  an  award  of  dam' 
■  ages.  True  it  ie  that*  the  general  terms  of 
the  section,  when  taken  alone,  might  sanc- 
tion such  a  conclusion,  but,  when  the  pro- 
Tision  of  that  section  is  read  in  connection 
with  the  context  of  the  act,  and  in  the  light 
of  the  considerations  which  we  have  enumer- 
ated, we  think  the  broad  oonstruction  con- 
tended for  is  not  admissible.  And  this  i>e- 
eomes  particularly  cogent  when  it  is  ob- 
served that  the  poner  of  the  courts  to  award 
damages  to  those  claiming  to  have  been  in- 
jured, as  provided  in  the  section,  contem- 
plates only  a  decree  in  favor  of  the  indi- 
vidual complainant,  redressing  the  particu- 
lar wrong  asserted  to  have  been  done,  and 
does  not  embrace  the  power  to  direct  the 
oarrier  to  abstain  in  the  future  from  simi- 
lar violations  of  the  act;  in  other  words, 
to  command  a  correction  of  the  established 
schedules,  which  power,  aa  we  have  shown, 
is  conferred  by  the  act  upon  the  Commis- 
sion in  express  tenns.  In  other  words,  we 
think  that  it  inevitably  follows  from  the 
context  of  the  act  that  the  independent  right 
of  an  Individual  originally  to  maintain  ac- 
tions in  courts  to  obtain  pecuniary  redress 
for  violations  of  the  act,  conferred  by  the 
9th  section,  must  be  confined  to  redress  of 
such  wrongs  as  can,  consistently  with  th« 
context  of  the  act,  be  redressed  by  courts 
witlmut  previous  action  by  the  Commission, 
and,  therefore,  does  not  imply  the  power  in 
a  court  to  primarily  hear  complaints  con- 
concerning  wrongs  of  the  character  of  the 
one  here  complained  of.  Although  an  estab- 
lished schedule  of  rates  may  have  been  al- 
tered by  a  carrier  voluntarily  or  as  the  re- 
sult of  the  enforcement  of  an  order  of  the 
Commission  to  desist  from  violating  the  law, 
rendered  in  accordance  with  the  provisions 
of  the  statute,  it  may  not  be  doubted  that 
the  power  of  the  Commission  would  never- 
theless extend  to  hearing  legal  complaints 
of,  and  awarding  reparation  to,  individuals 
for  wrongs  unlawfully  suffered  from  the  ap- 
plication of  the  unreasonable  schedule  dur- 
ing the  period  when  such  schedule  was   In 

And  the  conclusion  to  which  we  are  thus 

constrained  by  an  original  consideration  of 

Kthe  text  of  the  statute  finds  direct  support, 

j  first,   in   adjudged   cases   in    lower    Federal 

*  courts,   and'in  the  construction   which  the 

act   has   apparently   received   from  the   be- 

^nnlng  in  practical  execution ;  and,  second, 

is  persuasively   supported  by  decislona  of 


this  court,  wbieh,  whilst  not  dsaling  direct- 
ly with  the  question  here  prcsuited,  yet 
necessarily  concern  the  same. 

1.  In  Swift  &  Oo.  V.  PhiUdelphia  ft  R.  B. 
Co.  S  Inters.  Com.  Hap.  116,  64  Fed.  59,  it 
was  held  that,  in  an  action  at  law  to  re- 
cover damages  for  the  exaction  of  an  al- 
leged unreasonable  freight  charge,  the  rate 
established  in  conformity  with  the  act  to 
regulate  commerce  must  be  treated  by  the 
courts  as  binding  upon  the  shipper  until 
regularly  corrected  in  the  mode  provided  by 
the  statute.  And  in  Kinnavey  v.  Terminal 
R.  AsBo.  SI  Fed.  802,  in  an  able  opinion,  the 
question  was  carefully  considered  and  the 
same  doctrine  was  announced  and  applied. 
When  it  is  considered  that  the  a«t  to  r^u- 
late  commerce  was  enacted  in  ISB7,  and  that 
neither  the  diligence  of  counsel  nor  our  own 
researches  have  brought  Into  vienr  any  case 
except  the  one  now  under  consideration 
holding  that  a  court  could,  compatibly  with 
the  terms  of  that  act,  grant  relief  upon  the 
basis  that  the  established  rate  could  be  dis- 
regarded as  unreasonable,  ft  would  seem  to 
follow  that  the  terras  of  the  act  had  gener- 
ally been  treated  in  practical  execution  aa 
incompatible  with  the  existence  of  such  pow- 

And  this  is  gresitly  fortified  whan  it  ii 
borne  in  mind  that  the  reports  of  tlie  de- 
cisions of  the  Interstate  Commerce  Com- 
mission show  that  many  cases  have  been 
passed  upon  by  that  body  concerning  the 
unreasonableness  of  a  rate  fixed  in  an  es- 
tablished schedule,  which  have  resulted  in 
awarding  reparation  to  shippers  and  to  the 
making  of  orders  directing  carriers  to  desist 
from  future  violation  ot  the  act;  that  il  to 
say,  in  necessary  legal  effect,  correcting  es- 
tablished schedules. 

e.  The  cases  of  Cincinnati,  N.  0.  ft  T.  P. 
R.  Co.  v.  Interstate  Commerce  Commission, 
IB2  U.  S.  184,  40  L.  ed.  935,  S  Inters. 
Com.  Rep.  3BI,  16  Sup.  Ct.  Rep.  TOO;  Louis- 
ville ft  N.  R.  Co.  V.  Behlmer,  175  U.  S.  648, 
44  L.  ed.  30Q,  20  Sup.  Ct.  Rep.  209;  and 
Interstate  Commerce  Commission  v,  Louis- 
ville ft  N.  R.  Co.  100  U.  S.  276,  47  L.  ed.^ 
1043,  23  Sup.  Ct.  Rep.  887,  involved  the} 
enforcement  against  carriera'of  orders  of* 
the  Commission.  After  deciding  that  the 
orders  of  the  Commission  were  not  entitled 
to  be  enforced  because  of  errors  of  law  com- 
mitted by  that  body,  this  court  declined  to 
consider  the  question  of  the  reasonablenesa 
per  as  of  the  rates  as  an  original  question; 
in  other  words,  the  correction  of  the  es- 
tablished schedule  without  previous  con- 
sideration of  the  subject  by  the  Commission. 
It  was  pointed  out  that  by  the  effect  of  tha 
act  to  regulate  commerce  it  was  peculiarly 
within  the  province  of  the  Commission  to 
primarily  consider  and  pass  upon  a  contro- 
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renj  eoDcentiug  the  unreasonableneM  p«r 
«a  of  the  rates  fixed  in  an  eBtsblithed  solKd- 
nle.  It  was,  therefore,  declared  to  be  the 
duty  of  the  courts,  where  the  CoiamisaioB 
luul  not  conaidered  such  a  disputed  ques- 
tion, to  remand  the  case  to  the  CommiBaion 
to  enable  it  to  perform  that  duty, — t,  con- 
olnslon  wholly  incompatible  with  the  con- 
mptioii  that  courts,  in  independent  proceed- 
ings, were  empowered  bj  the  act  to  regulate 
commerce,  equally  with  the  Commiuion, 
primarily  to  determine  the  reasonableness 
of  rates  In  force  through  an  established 
■ehedule. 

In  Gulf,  C.  ft  B.  P.  R.  Co.  v.  Hefl^,  158 
U.  S.  83,  88  L.  ed.  810,  I«  Bup.  Ot.  Rep.  802, 
the  facta  were  these:  A  rate  had  been  fixed 
by  ft  carrier  in  a  bill  of  lading  for  an  inter- 
■tate  shipment,  which  rste  was  leas  than  that 
eatabliihed  under  the  provisions  of  the  act  to 
regulate  commerce.  On  arrlTal  of  the  goods 
at  destination  the  carrier  refused  to  deliver 
on  tender  of  payment  of  the  bill  of  lading 
rate,  and  demanded  payment  of  and  collect- 
ed the  higher  established  aehedule  rate.  For 
w>  doing,  the  carrier  was  proceeded  agafaat 
tinder  a  statute  ot  the  atnte  of  Texas,  im- 
posing a  penalty  upon  a  carrier  for  char- 
ging more  than  the  rata  fixed  In  a  bill  of  lad- 
ing. A  judgment  of  the  state  court,  en- 
forcing the  penalty,  waa  reveraad,  upon  the 
ground  that  the  state  statute,  aa  applied, 
was  repugnant  to  the  act  to  regulate  com- 
merce, the  court  aayfng  (p.  lOS,  L.  ed.  p. 
•II,  Sup.  Ct.  R^.  p.  803): 

nrbe  carrier  cannot  obey  one  statute 
without  BOmetimea  exposing  itself  to  the 
penalties  prescribed  by  the  other.  Take  the 
2  ease  before  ua;  If,  in  disregnrd  of  the  joint 
•  iarilT'eatabliBhed  by  the  defendant  and  the 
6t.  Louis  t  San  Francisco  Railway  Com- 
pany and  filed  with  the  Interstate  Com- 
Ineroe  Commisaion,  the  latter  company,  as 
a  matter  of  favoritiam,  had  issued  this  bill 
of  lading  at  a  rate  less  than  the  tariff  rate, 
both  the  defendant  company  and  its  agent 
would,  by  delivering  the  goods  upon  the  re- 
ceipt of  only  such  reduced  rate,  subject 
themselves  to  the  penalties  of  the  national 
law;  while,  on  the  other  hand,  if  tlie  tariff 
rate  was  inaiated  upon,  then  the  corpora- 
tion would  become  liable  for  tfae  damages 
named  in  the  state  act.  In  case  of  such 
a  conflict  the  state  law  muat  yield." 

In  Texas  A,  F.  R.  Co.  v.  Mugg,  202  U.  B. 
242,  60  L.  ed.  1011,  2e  Sup.  Ct.  Rep.  62S, 
the  facta  were  as  follows:  On  an  interstate 
shipment  a  given  rate,  less  than  the  lawful 
schedule  rate,  was  quoted  to  the  shipper  by 
the  agent  of  the  railroad  at  the  point  ot 
shipment  On  the  arrival  of  the  goods  at 
their  destination  the  road  exacted  the  sched- 
ule rate,  whilst  the  shipper  insisted  he  was 
Mtitled  to  the  lower  and  quoted  rate.    And 


a  recovery  of  the  excess  collected  over  the 
quoted  rate  was  allowed  by  a  court  of  the 
state  of  Texaa.  Reversing  the  Judgment,  it 
was  here  held  that  the  rate  fixed  in  the 
schedule  Sled  pnrsnant  to  the  act  to  regu- 
late commerce  was  controlling,  that  it  was 
beyond  the  power  of  the  carrier  to  depart 
from  such  rates  in  favor  ot  any  shipper, 
and  that  the  erroneous  quotation  of  rates 
made  by  the  agent  of  the  railroad  did  not 
justify  recovery,  since  to  do  so  would  be, 
in  effect,  enabling  the  shipper,  whose  duty 
it  was  to  ascertain  the  published  rate,  to 
secure  a  preference  over  other  shippers,  con- 
trary to  Ite  act  to  regulate  commerce. 

In  vii.w  of  the  binding  effect  of  the  es- 
tablished ratea  upon  both  the  carrier  and 
the  shipper,  as  expounded  In  the  two  de- 
cisions of  this  court  juat  referred  to,  the 
contention  now  made,  if  adopted,  would 
necessitate  the  holding  that  a  cause  of  ao- 
tion  In  favor  of  a  shipper  arose  from  the 
failure  of  the  carrier  to  make  an  agreement, 
when,  it  the  agreement  had  been  made,  both 
the  carrier  and  the  shipper  would  have  been 
guilty  ot  a  criminal  offense  and  the  agree- 
ment would  have  been  so  absolutely  void  as 
to  be  impossible  of  enforcement.  Nor  IsS 
'there  force  in  the  suggestion  that  a  like  di-? 
lemma  arises  from  the  recognition  ot  power 
in  the  Commission  to  award  reparation  In 
favor  of  an  Individual  because  of  a  finding 
by  that  body  that  a  rate  in  an  established 
schedule  was  unreasonable.  As  we  have 
shown,  there  Is  a  wide  distinction  between 
the  two  cases.  When  the  Commisaion  it 
called  upon,  on  the  complaint  ot  an  indi- 
vidual, to  consider  the  reasonableness  of  an 
established  rate.  Its  power  is  invoked  not 
merely  to  authorize  a  departure  from  such 
rate  In  favor  of  the  complainant  alone,  but 
to  exert  the  authority  conferred  upon  it  by 
the  act,  if  the  complaint  is  found  to  be 
juat,  to  compel  the  establishment  of  a  new 
schedule  of  rates  applicable  to  all.  And 
like  reasoning  would  be  applicable  to  the 
granting  of  reparation  to  an  individual  after 
the  establishment  of  a  new  schedule  because 
of  a  wrong  endured  during  the  period  when 
the  unreasonable  schedule  was  enforced  by 
the  carrier  and  before  Its  change  and  the 
establishment  of  a  new  one.  In  other  words, 
the  difference  between  the  two  is  that  which, 
on  the  one  hand,  would  arise  from  destroy- 
ing the  uniformity  ot  rates  which  it  was  the 
object  of  the  statute  to  secure,  and,  on  the 
other,  from  enforcing  of  that  equali^  which 
the  statute  commands. 

But  it  is  insisted  tliat,  however,  cogent 
may  be  the  views  previously  stated,  they 
should  not  control,  because  of  the  following 
provision  contained  in  f  22  ot  the  act  to 
regulate  commerce,  vit.:  ".  .  .  Nothing 
in   this  act  eontalned  shall  in  any    way 
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abridge  or  alter  the  remedies  now  exiating 
at  commoii  law  oi  bj  statute,  but  the  pro- 
vUions  of  thU  act  are  in  addition  to  siicb 
remedies."  Thb  clause,  however,  cannot  in 
reason  be  construed  ai  continuing  iu  ship- 
pers a  common-law  right,  the  continued 
euHtence  of  which  would  be  absolutely  in- 
aoQBiBt«nt  with  the  provisions  of  the  act. 
In  other  words,  the  act  cannot  be  held  to 
destroy  itself.  The  clause  is  concerned  alone 
with  rights  recognized  in  or  duties  imposed 
by  tlie  act,  and  the  manifest  purpose  of 
the  provision  in  question  was  to  make  plain 
the  intention  that  any  speciSc  remedy  given 
^  by  the  act  should  be  regarded  as  cumulative, 
7  when  other  •  appropriate  common-law  or 
statutory  remedies  existed  for  the  redress 
of  the  piirticular  grievance  or  wrong  dealt 
with  in  the  act. 

The  proposition  that,  if  the  statute  be 
construed  as  depriving  courts  generally,  at 
the  instance  of  shippers,  of  the  power  to 
grant  redress  upon  the  basis  that  an  estab- 
lished rate  was  unreasonable  without  pre- 
vious action  by  the  Commission  great  harm 
will  result,  ts  only  an  argument  of  incon- 
vanience  which  assails  the  wisdom  of  the 
legislation  or  itt  efficiency,  and  affords  no 
JustiSeation  for  so  Interpreting  the  statute 
aa  to  destroy  it.  Even,  however,  if,  in  sny 
case,  we  were  at  liberty  to  depart  from  the 
obvious  and  necessary  int«nt  of  a  statute 
upon  considerations  of  expediency,  we  ars 
admonished  that  the  suggestions  of  expe- 
diency here  advanced  are  not  shown  on  this 
record  to  be  justified.  As  we  have  seen,  al- 
though the  aet  to  regulate  commerce  has 
been  in  force  for  many  years,  it  appears 
that,  by  judicial  exposition  and  In  practi- 
cal execution,  it  has  been  Interpreted  and 
applied  in  accordanoe  with  the  eonstmctlon 
which  we  give  it.  That  the  resnlt  of  such 
long- continued,  uniform  construction  has 
not  been  considered  ar  harmful  to  the  pub- 
lie  interests  is  persuasively  demonstrated  hy 
the  fact  that  the  amendments  which  have 
been  made  to  the  act  have  not  only 
not  tended  to  repudiate  such  construction, 
but,  on  the  contrary,  have  had  the  direct 
effect  of  strengthening  and  making,  if  pos- 
sible, more  imperative,  the  provisions  of 
the  act  requiring  the  establishment  of  rates 
and  the  adhesion  by  both  carriers  and  ship- 
pers to  the  rates  as  established  until  set 
aside  in  pursuance  to  the  provisions  of  the 
act.  Thus,  by  I  1  of  the  aet  approved  Feb- 
ruary 19,  1D03,  commonly  known  as  the  El- 
kins  act  [32  8Ut.  at  L.  847,  chap.  708,  U. 
S.  Comp.  SUt.  Supp.  1805,  p.  GQ9],  which, 
although  enacted  since  the  shipments  in 
question,  is  yet  illustrative,  the  wilful  fail- 
ure upon  the  part  of  any  carrier  to  flic  and 
publish  "the  tariffs  or  rates  and  charges," 
aa  required  by  the  aet  to  rqpilats  commerce 


and  the  acts  amendatory  thereof,  "or  itrictly 
to  observe  such  tariffs  until  changed  ac- 
oording  to  law,"  was  made  a  misdemeanor,  a 
and  it  was  also  made  a  misdemeanor  to^ 
offer,  grantg'give,  solicit,  accept,  or  receive* 
any  rebate  from  published  rates  or  other 
concessian  or  discrimination.  And  In  the 
closing  sentence  of  J  1  it  was  provided  as 
follows : 

"Whenever  any  carrier  files  with  tlie  In- 
terstate Commerce  Commission  or  publishes 
a  particular  rate  under  the  provisions  of  the 
act  to  regulate  commerce  or  acts  amendatory 
thereof,  or  participates  in  any  rates  so  filed 
or  published,  that  rate,  as  against  such 
carrier,  its  ofScers,  or  agents,  in  any  prose- 
cuticn  begun  under  this  act,  shall  be  con- 
clusively deemed  to  be  the  legal  rate,  and 
any  departure  from  suoh  rate  or  any  offer 
to  depart  therefrom  shall  be  deemed  to  be 
an  offense  under   this  section  of  this  act" 

And,  by  |  3,  power  was  conferred  upon 
the  Interstate  Commerce  Commission  to  in- 
voke the  equitable  powers  of  a  circuit  court 
of  the  United  StaUs  to  enforce  an  observ- 
ance of  the  published  tariffs. 

Concluding,  as  we  do,  that  a  shipper  seek- 
ing reparation  predicated  upon  the  unr«a- 
Bonableness  of  the  established  rate  must 
under  the  act  to  regulate  commerce,  pri- 
marily Invoke  redress  through  the  Interstate 
Commerce  Commission,  which  body  alone  i* 
vested  with  power  originally  to  entertain 
proceedings  for  the  alteration  of  an  estab- 
lished schedule,  because  the  rates  fixed 
therein  are  unreasonable,  it  Is  unnecessary 
for  ua  to  consider  whether  the  court  below 
would  have  had  jurisdiction  to  afilord  relief 
if  the  right  asserted  had  not  been  repugnant 
to  the  provisions  of  the  act  to  regulat* 
commerce.  It  follows,  from  what  we  have 
said,  that  the  court  below  erred  fn  the  oon- 
structJon  which  it  gave  to  the  act  to  regu- 
late commerce. 

The  judgment  helow  Is,  therefore,  reversed, 
and  the  ease  remanded  for  further  prooeefr 
ings  not  inconsistent  with  thi*  opinion. 


TEXAS  &  PACIFIC  RAILWAY  OOMPANT, 
Plff.  in  Err., 

CISCO  OIL  MILL. 

Carriers— interstate  freight  rates— posting. 

Interstate  freight  rates  are  estab- 
lished when  a  schedule  thereof  is  filed  by  a 
carrier  with  the  Interstate  Oommerce  Com- 
mission and  copies  are  furnished  by  the  r^t- 
way  company  to  its  freight  oiHces,  although 
such  rates  may  not  be  "posted"  as  required 
by  I  B  of  the  Act  to  regulate  commerce,  a* 
amended  March  2,  18B9  (2B  Stat  at  L.  STS, 
chap.  382,  U.  S.  Comp.  Stat.  1901,  p.  31GS), 
wlildi  Is  not  made  a  condition  precedent  to 
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Um  Mtabllslunuit  and  putting  is  force  of 
tha  tuiff  of  rates,  but  ii  »  proviiion  baaed 
npoQ  the  eidatence  of  an  eatablished  rate, 
wMch  hsi  for  its  object  tbe  nSonUng  of  ape- 
eial  facilities  to  the  publio  tor  aacertaimag 
the  ratea  actually  in  for«e.a 

[Ko.  7B.] 


IN  ERROR  to  the  Court  of  Civil  Appeali 
for  the  Second  Supreme  Judicial  District 
of  the  State  of  Tezaa  to  review  a  judgmnit 
which  reversed  a  judgment  ol  the  District 
Court  for  Eastland  County,  fn  that  atate,  in 
favDT  of  defendant  in  a  anit  to  obtain  relief 
from  an  alleged  unreaaonable  interatate 
freight  rate  exacted  by  a  oommon  carrier 
from  a  shipper,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  the  recovery  of 
the  excessive  charges.  Reversed  and  re- 
manded for  further  proceedings. 

The  facts  are  stated  In  the  opinion. 

Ueasra.  John  P.  Dillon,  Wlnslow  S.  Pierce, 
David  D.  Duncan,  and  Thomas  J.  Freeman 
for  plaintiff  in  error. 

Mr.  J.  J.  Butts  for  defendant  in  error. 

Hr.  Justice  White  delivered  tbe  opinion 
of  tbe  court: 

This  writ  of  error  is  prosecuted  to  ob- 
tain the  reveraal  of  a  judgment  for  $641.69, 
with  interest,  entered  in  favor  of  the  Cisco 
Oil  Mill  by  the  court  of  civil  appeals  of  Tex- 
as upon  the  reveraal  of  a  judgment  of  a 
district  atate  court  In  favor  of  the  Texas 
«ft  Paciflo  Railway  Oompany.  The  action 
•  waa'brought  by  the  oil  oompany  to  recover 
of  the  railway  company  the  principal  sum 
Just  atated,  because  of  alleged  overcharges 
by  the  railway  company,  paid  by  the  oil 
company  under  protest  at  the  time  of  the 
delivery  of  four  oars  of  cotton  seed,  shipped 
in  the  month  ot  September,  1901,  from 
towns  in  Louisiana  east  of  Alexandria,  In 
that  state,  to  asco,  Tezaa.  The  appellate 
court,  after  excluding  as  surplusage  aver- 
nenta  in  tlie  petition  "evidently  designed  to 
bring  the  case  within  the  proviaiona  of  the 
Interstate  Commeroe  Act,"  woa  of  opinion 
and  decided  the  case  upon  tbe  hypothesis 
that  tbe  petition  stated  a  valid  cause  of  ac- 
tion at  common  law  for  the  recovery  of  tbe 
aunis  coercively  collected  upon  the  delivery 
of  the  mercitandiae,  in  excess  of  a  reasonable 
rate,  and  adopted  the  finding  of  the  trial 
court  aa  to  the  amount  of  tlie  unreasonable 
exaction. 

In  it*  opinion  the  court  ot  civil  appeals 
expressly  declared  that  the  trial  court  bad 
rendered  judgment  In  favor  of  the  railway 
eompany  beoaoae  tbe  rate  demanded  and 
•oUwted  of  too  Ml  company  "was  In  accord 


with  appellee's  rate  abeeta  and  freight  sched- 
ule wliich  had  been  Sled  with  tbe  Interstate 
Commeroe  Commission  and  promulgated  aa 
provided  by  the  act  of  Congreaa."  Deciding, 
however,  that  the  case  before  it  presented 
"substantiaUy  the  same  queetions,  upon  sub* 
stantially  the  same  state  of  facta,"  which 
bad  been  passed  on  in  tbe  ease  of  Abilene 
Cotton  Oil  Oo.  v.  Texas  &  P.  R.  Co.  C(Tex. 
Civ.  App.)  80  S.  W.  10621,  the  court,  for 
the  reason  given  by  it  in  that  caoe,  reversed 
tlie  trial  court  and  rendered  judgment  In 
favor  of  the  Uisco  Oil  MiU. 

He  coneiderationa  which  made  necessary 
our  decision,  just  announced,  reversing  tbe 
judgment  of  the  court  of  civil  appeals  In 
the  Abilene  Case,  equally  apply  in  tlie  in- 
stant case  and  compel  like  action.  And  thia 
result  follows  despite  the  contention  that 
a  right  of  action  eziited  because  it  is  as- 
eumed  no  schedule  rate  was  in  eiiatence 
when  tbe  shipments  were  made.  Thia  woa 
based  on  the  claim  that  it  was  not  afBrma- » 
ttvely  found  below  that  tbe  schedule  of  ratea  3 
applicable  to  tha*shipments  in  question  had  * 
been  posted  ae  required  by  f  6  of  the  act 
to  regulate  commerce,  noted  in  morgin.t 

Tbe  assumption,  it  is  insisted,  Is  author- 
leed  because,  it  is  asaerted,  the  conclusion 
that  the  schedule  of  rates  became  legally 
operative  was  not  justified  by  the  finding 
that  Buch  schedule  had  been  filed  witit  the 
Interstate  Commeroe  Commission  and  copies 
thereof  furnished  to  the  freight  oflloers  of 
the  railroad  company  at  CSsoo  and  other 
points.     Tbe   contention  is  without  merit. 


tFirst  paragraph  of  |  6  of  the  act  to  reg* 
ulate  commerce,  aa  amended  March  2,  1S80 
(25  SUt.  at  L.  BGE,  chap.  3S2,  U.  B.  Oamp. 
Stat.   IBOl^  p.  3168)  : 

"That  every  common  carrier  anhject  to 
the  provisions  of  thia  act  ahall  print  and 
Iceep  open  to  publio  inspection  schedules 
showing  tbe  rates  and  fares  and  charges  for 
the  transportation  of  passengen  and  prop- 
erty which  any  such  common  carrier  has  ea- 
tablished and  which  are  in  force  at  the  time 
upon   its  route.     The  schedules   printed   aa 


aloreaald  by  any  such  common  earner  shall 
plainly  atate  the  places  upon  its  railroad 
between  which  property  and  passenf^ra  will 
be  earried,  and  ahall  contain  tbe  clasalflca- 
tion  of  freight  in  force,  and  shall  also  state 
aeparateiy  the  tominal  charges  and  any 
rules  or  regulations  which  in  anywise 
change,  afFect.  or  determine  any  part  or  the 
aggregate  of  such  aforesaid  rates  and  fares 
and  charges.  Buch  schedules  shall  be  plain- 
ly printed  in  large  type,  and  copies  for  the 
use  of  the  public  shall  be  posted  in  two  pub- 
lic and  conspicuous  places  in  every  depot, 
station,  or  office  of  auch  carrier  where  paa- 
sengers  or  freight,  respectively,  are  received 
for  transportatioR,  in  such  form  tlkat  they 
shaJl  be  accessible  to  the  publle  and  can  bo 
couvenientiy  Inspected." 


L  1.  Cent  Die.  carrion,  |  n. 
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The  filing  of  the  Kh«dula  with  Vhe  Com- 
miseion  and  the  furnishing  by  the  railnwd 
eompacj  of  copies  to  its  freight  offices  in- 
controvert ibly  evidenced  that  the  tariff  of 
rates  contained  in  the  schedule  had  been  es- 
tobliBhed  and  put  iu  force  a«  mentioned  to 
the  Srst  sentence  of  the  section,  and  the  nul- 
road  oompony  could  not  have  been  heard  to 
assert  to  the  contrary.  The  requirement 
that  schedules  should  be  "posted  in  two  pub- 
lic and  coDspicuous  places  in  every  depot," 
etc,  wit9  not  made  a  condition  precedent  to 
the  establishment  and  putting  in  force  of 
the  tariff  of  rates,  but  was  a  provision  based 
npon  the  existence  of  an  established  rate, 
uid  plainly  bad  for  its  object  the  affording 
of  special  facilities  to  t^  publk  for  ascer- 
_  taining  the  rates  actually  tn  force.  To  hold 
10  that  the  clause  had  the  far-reaching  effect 
•  claimed  would  be  to  say  that  It  was  the  In- 
tention of  Congress  that  the  negligent  post- 
ing by  an  employee  of  hut  one  instead  of 
two  copiee  of  the  schedule,  or  the  neglect 
to  post  either,  would  operate  to  cancel  the 
previouriy  established  schedule, — a  conclu- 
sion Impostlble  of  acceptance.  While  |  6 
forbade  an  inereaae  or  reduction  of  rates, 
etc.,  "which  have  been  established  and  pub- 
lished as  foresaid,"  otherwise  than  as  pro- 
vided in  the  section,  we  think  the  publica- 
tion referred  to  was  that  which  caused  the 
rates  to  become  operative;  and  Miis  deduc- 
tion is  fortifled  by  the  terms  of  f  10  of  the 
act,  making  It  a  criminal  offense  for  a  com- 
mon carrier  or  its  agent  or  a  shipper  or  his 
employee  improperly  "to  obtain  transporta- 
tion for  property  ^  less  than  the  r^ular 
rates  then  established  and  in  force  on  the 
line  of  transportation  of  such  common  car- 
rier." 

Whether,  by  the  failure  to  post  an  estab- 
lished schedule,  a  carrier  became  subject  to 
penalties  provided  in  the  act  to  regulate 
commerce,  or  whether,  if  damage  had  been 
occasioned  to  a  shipper  by  andi  omission,  a 
right  t«  recover  on  that  ground  alone  would 
have  obtained,  we  are  not  called  npon  in  this 
case  to  decide. 

The  judgment  below  is  reversed  and  tbe 
case  remanded  for  further 
inconsistent  with  this  <^inIon. 


(104  U.  9.  403) 

GULF,  COLORADO,  ft  SANTA  FE  RAIL- 
WAY COMPANY,  PUT.  in  Err., 

STATE  OF  TEXAS. 

Interstate   commerce — continnoua    sbipment 
—local  transportation. 

The  intention  or  purpose  of  the  own- 
ers ot  an  interstate  shipment  of  a  car  load 
of  grain  to  forward  sucn  ear  from  the  orig- 
inal terminal  point  to  anoUisr  point  in  the 


connecting  carrier  to  which  the  car  was 
delivered  by  the  original  terminal  carrier  ia 
obedienoe  to  the  instructions  of  the  owner, 
an  lutentate  one,  and,  as  such,  exempt  from 
the  regulationa  of  the  state  railroad  eommia- 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which  afBrmed  a  judgment  of  the  Court  of 
Civil  Appeals,  which  had,  in  turn,  afGrmed 
a  judgment  of  the  District  Court  of  War- 
rant County,  in  that  stat«,  in  favor  of  plain- 
tiff in  a  suit  to  recover  a  penalty  from  a 
common  carrier  for  extortion.    Affirmed. 

See  same  case  below,  87  Tex.  274,  7S  8. 
W.  499. 

Statement  by  Mr.  Justice  Brewer:  § 

•In  the  district  court  of  Tarrant  county,* 
Texas,  on  July  28,  1902,  the  state  of  Texas 
recovered  a  judgment  against  the  Gulf,  Colo- 
rado, ft  Santa  V6  Railway  Company  for 
(100  as  a  penalty  for  extortion  in  a  charge 
for  the  transportation  of  a  oar  load  of  com 
from  Texarlcana,  Texas,  to  Goldthwaite, 
Texas.  This  judgment  was  sustained  by 
both  the  oouit  of  civil  appeals  {32  Tex.  CSv. 
App.  1,  73  S.  W.  429)  and  the  supreme  court 
of  the  state.  S7  Tex.  274,  78  S.  W.  49S. 
Thereupon  the  railway  company  brought  the 
case  here  on  a  writ  of  error. 

The  case  was  tried  in  the  district  eonrt 
without  a  jury.  Findings  of  fact  were  made, 
which  were  sustained  by  the  appellate 
courts.  From  them  it  appears  that  on  Jan- 
uary 13,  1902,  the  Texas  &.  Padfic  Railway 
Company,  which  owns  and  operates  a  rail- 
road from  Texarkana,  Texas,  to  Fort  Worth, 
Texas,  executed  a  bill  of  lading  by  which  it 
acknowledged  the  receipt  from  the  Samuel 
Hardin  Grain  Company  at  Texarkana,  Tex- 
as, of  one  car  of  sacked  com  consigned  to 
shippers,  with  orders  to  deliver  to  SayloT 
ft  Burnett,  at  Ooldthwaite,  Texas.  This  cat 
Of  com  was  transported  by  the  Texas  ft  Pa- 
ciBc  Railway  Company  to  Fort  Worth,  there 
delivered  to  the  defendant  railway  oompan/, 
and  by  it  transported  to  Ooldthwaite,  where 
it  arrived  on  the  17th  day  of  January,  1902. 
When  it  reached  Ooldthwaite,  Saylor  ft  Bur^ 
nett,  who  were  acting  for  the  Bamoel  Har- 
din Grain  Company,  tendered  the  charge* 
prescribed  by  the  state  railroad  commission, 
which  the  agent  declined  to  accept,  and  de- 
manded and  collected  a  larger  stun.  The 
following  findings  state  the  important  faeta 
upon  which  the  oontrovMiy  turns: 

'■8.  On  December  23d,  1001,  the  Saaml 
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Hftrdin  Grain  Cbmpuif ,  ftt  F'"'>w  CH;,  M!i- 
■onri,  offered  to  ■«11  ti^jlot  &  Bomett,  at 
Goldthwaite,  T«za«,  No.  S  mixed  coin  at 
BSH  cents  per  bmhel  fw  dellTeiy  on  rail- 
way track  ftt  Goldthifut^  and  tbli  ofTsr 
was  ajiceptfld  tor  two  car  load*  of  com.  Thia 
offer  and  aooeptanea  wu  by  telegiaphie  com- 
munication between  the  parties  at  their  re- 
■pective  plaCBB  of  buaineia.  The  Hardin  Grain 
S  Company  did  not  at  that  time  have  the  com, 
7  bat  on  Deoember  MtVlSOl,  to  Ml  the  order, 
it  contracted  with  the  Hairoiui  Oommisaion 
Company  of  Kanaaa  Qtf  for  the  purchase, — 
two  86,000- pound  can  of  No.  2  mixed  com 
at  7SVi  oenta  per  bushel,  to  be  delivered  at 
Texarkana,  Tezaa,  to  the  Hardin  Grain  Com- 
pany. PTeviousty  to  tbis  the  Harroun  Com- 
mliiiDn  Company  had  contracted  for  the 
pnrchaBC  of  two  cara  of  com  to  be  delivered 
to  it  at  Texarkana,  Texae,  and  with  theee 
two  care  it  expected  to  and  did  flU 
the  order  of  the  Hardin  Grain  Company, 
^teae  cars  had  originated  in  Hudaon,  South 
Dakota.  The  receiring  carrier  at  Hudion 
waa  Um  Chicago,  Uilwankee,  t  St.  Paul  Rail- 
way oompany,  who  Iseued  bills  of  lading 
limiting  its  liability  to  losses  occurring  on 
Ita  road,  with  a  like  limitation  of  liabiSity 
of  all  other  carriers  who  should  handle  anid 
eom  in  transit  to  its  destination.  By  the 
terma  of  laid  bills  of  lading  the 
eom  was  consigned  to  'Forr«ster  Bros.,  Tex- 
arkana, Texas,'  and  shipment  made  In  cars 
of  a  M.  &  !st.  P.  Ky.  Oo.,  care  of  Kansas 
Qty  Southern  Ry.  at  Kansas  City,  Missouri, 
witji  the  privilege  to  atop  the  com  at  Kan- 
sas Cltj  for  inspection  and  transfer.  The 
eom  reached  Kansas  CSty  on  I>ecembcr  17th, 
1901,  waa  there  unloaded,  sacked,  and  trans- 
ferred to  the  Eanaaa  City  Southern  Railway 
Co.  who,  on  December  31et,  1901,  is- 
■ued  bills  of  lading  reciting  that  the  com 
wa«  loaded  in  cars  No.  384S  P.  Q.  and  No. 
4180  P.  G.,  that  same  waa  received  of  For- 
reater  Bros,  and  consigned  as  follows : 
"Shipper's  order,  notify  Barroun  Commis- 
sion Company,  Texarkana,  Texas,*  and  re- 
dting  further  that  freight  14  cents  per  hun- 
dred pounds  was  prepaid,  anil  one  of  these 
ears,  to  wit,  ear  'Mo.  3845  P.  Q.'  is  the  car 
In  controversy  in  this  euit. 

"9.  The  Harroun  Commisalon  Company 
paid  no  freight  on  the  oom  from  Hudson, 
Bouth  Dakota,  to  Texarkana,  Texas,  as  it 
had  purcliased  it  to  be  delivered  at  Texar- 
kana. 

"10.  The  freight  on  the  eom  from  Hudson 
to  Texarkana  waa  as  followa;  IB  cents  per 
100  pounds  from  Hudson  to  Kansas  City  and 
M  eents  from  Kansas  City  to  Texarkana,  all 
•t  which  was  paid  by  the  vendors  of  Har- 
ronn  Commission  Company.  The  miolmun 
I  interstate  rate  from  Hudson,  South  Dakota, 
*  t«*Oo1dthwait«,  Texas,  was  46  cento  per  100 


pounds,  which  wonld  have  been  apportioned 
as  follows:  IS  cento  from  Hud»on  to  Kan- 
sas City,  and  28  cents  from  Kansas  CSty  to 
Goldthwaite,  Texas.  The  Q.  C.  &  a  F.  Ry. 
Co.,  the  T.  ft  P.  Ry.  Co.  and  the  Kansas 
C^ty  Southern  Ry.  Co.  together  with  oth- 
er connecting  lines  ttom  Kansas  City, 
Missouri,  to  Goldthwalto,  Texas,  Iiad  es- 
tablished a  joint  tariff  of  35  cents  pet 
100  pounds  on  shlpmento  from  Kansas  Oty 
to  Goldthwaite  via  Texarkana  and  originat- 
ing In  Kansas  City,  had  agreed  on  a  division 
of  that  rate  between  them,  and  had  filed 
tariffs  eatahliahing  such  rate  with  the  In- 
terstate Commerce  Commission,  and  by  such 
stops  had  bronght  itself  within  the  provi- 
sions of  the  interstate  commerce  laws. 

"11.  The  Hardin  Grain  Company's  officer* 
kept  themselves  informed  of  Interstate  com- 
mission freight  rates  and  of  the  state  com- 
mission rates,  and  the  reason  why  they  con- 
tracted for  the  com  to  be  delivered  to  them 
at  Texarkana  was  because  they  conld  flll 
their  contract  with  Saylor  ft  Burnett  at 
Goldthwaite  at  about  V^  cents  per  bushel 
cheaper  than  they  oauld  if  they  bought  the 
corn  for  delivery  to  them  at  Kansas  City 
and  had  it  shipped  from  Kansas  Qty  to 
Goldthwaite. 

"12.  At  the  time  of  the  purchase  contract 
between  the  Hardin  Grain  Company  and  the 
Harroun  Commission  Company,  Hardin,  the 
manager  of  the  former  company,  Intended 
that  the  oom  to  be  thereby  acquired  should 
go  to  Saylor  &  Burnett  and  should  be 
shipped  to  Goldthwaite,  from  Texarkana,  as 
soon  as  practicable,  and,  on  December  S6th, 
1901,  two  days  after  this  contract  for  pur- 
chase had  been  made,  Hardin  was  Informed 
that  the  com  with  which  Harroun  Commis- 
sion Company  expected  to  till  his  order 
would  be  sacked  in  Kansas  City  and  be 
shipped  out  of  Kansas  City  to  Texarkana, 
but  at  the  time  of  making  the  contract  he 
did  not  know  from  whence  the  com  would 

"13.  On  December  Slst,  1001,  the  date  of 
shipment  from  Kanaos  City  to  Texarkana, 
Harroun  Ccinmisssion  Company  informed^ 
the  Hardin  Grain  Oompany  that  the  com  to^ 
flll  the*latter'a  order  had  been  loaded  to* 
start  to  Texarkana,  and  requested  instruc- 
tion as  to  how  the  corn  should  be  shipped 
from  Texarkana  for  the  guidance  of  F.  L. 
Atldns,  their  agent  at  that  place,  who  would 
attend  to  such  reshipping  for  the  Hardin 
Grain  Company,  as  per  former  understand- 
ing. Thereupon  and  in  compliance  with  such 
request  blank  bills  of  lading  were  made  out 
by  the  Hardin  Grain  Company  in  Kansas 
City  and  furnished  to  the  Harroun  Commis- 
sion company,  to  be  forwarded  to  F.  L.  At- 
kins. These  bills  of  lading  were  to  b»  ex- 
ecuted by  the  TeoA  ft  Pa«ifie  Railway  Ooa- 
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pftnj,  And  F.  L.  Atkina,  as  agent  for 
tli«  Hardin  Qnin  Company,  and  were 
for  shipment  of  the  com  to  Goldthwaite, 
Texaa,  oonsigned  to  'Shipper'a  order, 
notify,  etc.'  giving  the  number*  and  ill' 
itialt  of  cBTB,  which  information  had  been 
fuTTiished  by  the  Harronn  Commieiion  Com- 
pany, and  on  January  14,  19UZ,  the  reship- 
nient  having  been  made  aa  per  instructions, 
the  bills  of  lading  duly  executed  by  theTex- 
aa  &  FaclBc  Ry.  Co.  were  by  Haxroun  deliv- 
ered to  Hardin  Grain  Company,  who  there- 
upon pajd  the  Harroun  Commission  Com- 
pany $1,779.04,  the  purchase  price  previous- 
ly agreed  upon  for  the  com,  and  the  receipt 
of  aaid  blank  bills  of  lading  by  the  Har- 
roun Commierion  Company  wag  the  first  in- 
formation  hod  by  that  company  of  the  In- 
tended final  destination  and  dlspoaition  of 
the  corn. 

"14.  Neither  Handin  Gr^n  Company  nor 
Harroun  Commisaion  Company  had  any 
store  or  warehDuae  at  Tezarkana,  hut,  under 
the  agreement  between  the  two  companies 
(Hardin  and  Harroun),  one  F.L. Atkins,  who 
was  the  agent  of  the  Harroun  Commiaiion 
Company,  and  statlonod  at  Texarkana,  re- 
shipped  tho  coin  at  Texarlcana  for  the  Har- 
din Grain  Company.  That  shipment  was  to 
Goldthwiaite,  Texas,  over  the  Texas  t  Fa- 
dfie  Ry.  Co.  and  the  O.  C.  ft  S.  F.  Ry.  Co., 
by  bill  of  lading  reciting  its  receipt  from 
Hardin  Orain  Company,  and  coneigned  to 
'Bhipper'i  order,  notify  Saylor  &,  Burnett, 
Ooldthwaite,  Texas,'  and  was  transferred  un- 
der origimiJ  seals  and  without  breaking 
packages,  to  the  Texas  t  Padflo  Ry.  Co., 
S  after  having  remained  In  Tezarkana  fire 

•  days;  the  only*thing  done  by  F.  L.  AtUni 
was  to  anrrender  the  Kansas  CSty  Sonthern 
bill  of  lading,  have  the  cars  eet  over  on 
the  T.  ft  P.  Ry.,  and  take  a  bill  of  lading 
from  the  latter  company.  The  com  reached 
Texarkana  January  7tb,  1902,  and  was 
shipped  out  from  Texarkana  January  I3th, 
I0O2 ;  the  defendant  was  not  a  party  to  the 
bill  of  lading  executed  at  Texarkana. 

"16.  On  December  Slat,  1901,  Hardin  Grain 
Co.  mallod  to  Saylor  ft  Bumett  an  invoice 
of  the  com  in  the  form  of  an  account,  stat- 
ing the  car  number*  and  initial,  the  amount 
of  com,  and  price  to  be  paid  by  Saylor  & 
Bnmett." 

Heasra.  Gardnn  Lailiiop,  A.  B.  Browne, 
ana  J.  W.  Terry  for  plaintiff  in  error, 
Ur.  Robert  Tuice  Daridion  for  defendant 
^iB  error. 

•  *  Hr.  Justice  Brewer  deUvered  the  opinion 
of  the  court: 

The  single  question  in  the  ease  Is  whether, 
as  between  Texarkana  and  Qoldthwaite,  this 
was  an  Intnvtate  shipment.    If  so,  tha  r^- 


ulations  of  the  state  railroad  oommisdon 
do  not  control,  and  the  eourt  en«d  in  en* 
foTcIng  the  penalty.  It,  however,  it  waa  « 
purely  local  shipment,  the  Judgment  below 
was  right  and  should  be  sustained. 

The  facts  are  settled  by  the  special  find- 
ings, those  findings  being  ooncluaive  upon 
this  court.  Dower  v.  Richards,  161  U.  S. 
ess,  38  L.  ed.  306,  14  Sup.  Ct.  Rep.  402; 
Egan  V.  Hart,  106  U.  S.  18B,  41  L.  ed.  6S0, 
17  Sup.  Ct.  Rep.  300;  Thayer  v.  fipratt,  189 
U.  S.  346,  47  L.  ed.  S4S,  23  Sup.  Ct.  Rep. 
670;  Adams  v.  Church,  1B3  U.  a  610,  48 
L.  ed.  769,  24  Sup.  Ct.  Rep.  612;  Clipper 
Min.  Co.  V.  Eli  Min.  ft  Land  Co.  194  U.  8. 
220,  48  L.  ed.  044,  24  Sup.  Ct.  Rep.  632. 

The  com  was  carried  from  Tezarlcana, 
Texas,  to  Ooldthwaite,  Texas,  upon  a  Mil 
of  lading  which,  upon  its  faoe,  showed  only 
a  local  transportation.  It  is,  however,  con- 
tended by  tbe  railway  company,  tbat  this 
local  transportation  was  a  oontinuation  of 
a  shipment  from  Hudson,  Bouth  Dakota,  to 
Texarkana,  Texas;  that  the  place  from 
which  tbe  oom  started  was  Hudson,  South 
Dakota,  and  the  place  at  which  the  trans- 
portation ended  waa  Qoldthwaite,  Texas; 
that  such  transportation  was  interstate ;, 
commerce,  and  that  Its  interstate  charaeterj 
was  not'affected  by  the  various  changes  of^ 
title  or  fsstfes  of  bills  of  lading  intermedi- 
ate its  departure  from  Hndson  and  its  ar- 
rival at  QoldthwafU. 

It  ii  undoubtedly  true  that  the  cliaraeter 
of  a  shipment,  wheth^  local  or  interstate. 
Is  not  changed  by  a  transfer  of  title  during 
the  transportation.  But  whether  it  be  one 
or  the  other  may  depend  on  the  contract  ot 
shipment.  The  right*  and  obligations  at 
carriers  and  shippers  are  reciprocal.  The 
first  contract  of  shipment  in  thh  case  waa 
from  Hudson  to  Texarkana.  During  that 
transportation  a  contract  was  made  at  Kan- 
eaa  City  for  the  sale  of  the  corn,  but  that 
did  not  affect  the  character  of  the  sMpmeirt 
from  Hudson  to  Texarkana.  It  was  an  In- 
terstate  sliipment  after  the  contract  of 
sale  as  well  as  before.  In  other  words,  the 
transportation  which  was  contracted  for,  and 
wliich  was  not  changed  by  any  act  of  the 
parties,  was  tiansportation  of  tbe  com  from 
Hudson  to  Tezarlcana, — tbat  is,  an  inter- 
state shipment.  The  control  over  goods  in 
process  oZ  tranaportstlon,  which  may  be  re- 
peatedly changed  by  sales,  ia  one  thing;  ths 
transportation  la  another  thing,  and  follows 
the  contract  of  shipment,  until  that  is 
changed  by  tlie  agreement  of  owner  and  car- 
rier. Neither  the  Harroun  nor  the  Hardfn 
company  changed  or  offered  ta  rimnge  the 
contract  of  abipment  or  the  plaoe  of  ddiv- 
ery.  The  Hardin  company  accepted  the 
contract  of  shipment  theretofore  made,  and 
purchased  the  oom  t*  be  daltrend  at  Tax- 
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•rkBii*, — tii*t  Ib,  od  the  eampietloa  of  tht 
ezUting  oontract.  When  the  Hardin  com- 
pany accepted  Uie  com  at  Texarkana  the 
traDap(»tatioD  contracted  for  ended.  The 
earner  was  under  no  obligationi  to  cany  It 
further.  It  truisterred  the  «om,  in  obedi- 
eoca  to  the  demaodB  of  the  owner,  to  the 
Texas  &  Paciflo  Kailwaj'  Company,  to  be 
delivered  by  it,  under  its  contract  with  such 
owner.  Whaterer  obligation!  maj  rest  upon 
the  carrier  at  the  terminus  of  its  transpor- 
tation to  deliver  to  iotne  further  carrier,  in 
obedience  to  the  inatructiona  of  the  owner, 
^  it  is  acting  not  as  carrier,  but  simply  aa  a 
^  forwarder.  No  new  arrangement  hanng 
*  been  made  for  transportatioD,  the  eom'waa 
deUvered  to  tlM  Hardin  company  at  Tezar- 
kana.  Whatever  may  have  been  the  thought 
or  purpose  of  the  HM^n  company  in  respect 
to  the  further  disposition  of  the  oom  wai 
a  matter  immaterial  ao  far  be  the  com- 
pleted transportation  was  concerned. 

In  this  respect  there  is  no  difference  be- 
tween an  interstate  paaaeuger  and  an  Inter- 
state transportation.  If  Hardin,  for  tn- 
•tanee,  had  purchased  at  Hudson  a  ticket  for 
Intentate  carriage  to  Tezarkana,  intending 
all  the  while  after  he  reached  Tesarkana  to 
go  on  to  Goldthwaite,  he  would  not  be  en- 
titled, on  his  arrival  at  Texarkana,  to  a  new 
ticket  frmn  Texarkana  to  Goldthwaite  at 
Uie  proportionate  fraction  of  the  rate  pre- 
scribed by  the  Interstate  Gammerce  Com- 
mission for  carria^  from  Hudson  to  Gold- 
thwaite. ^e  one  contract  of  the  railroad 
companies  having  been  flnished,  he  must 
make  a  new  contract  for  his  carriage  to 
Goldthwaite,  and  that  would  be  subject  to 
the  law  of  the  state  within  which  that  car- 
riage was  to  be  made. 

The  question  may  be  looked  at  from  an- 
other point  of  view.  Supposing  a  car  load 
of  goods  was  shipped  from  Goldthwaite  to 
Texarkana  under  a  bill  of  lading  calling  fd 
only  that  transportation,  and  supposing  that 
the  laws  of  Texas  required,  subject  to  pen- 
alty, that  such  goods  should  be  carried  in  a 
particular  kind  of  car, — can  there  be  any 
doubt  that  the  carrier  would  be  subject  to 
the  penalty,  although  it  should  appear  that 
the  shipper  intended,  atter  tne  goods  had 
reached  Texarkana,  to  forward  them  to  some 
other  place  outside  the  itateT  To  state  the 
questson  in  other  words, —  if  the  only  con- 
tract of  shipment  was  for  local  transporta- 
tion, would  the  state  law  in  respect  to  the 
mode  of  transportation  be  set  one  side  by  a 
Federal  law  in  respect  to  interstate  trans- 
portation, on  the  ground  that  the  shipper 
Intended,  after  the  one  contract  of  shipment 
had  been  completed,  to  forward  the  goods 
to  some  place  outride  the  state  T  Ooe  t, 
Errol,  116  V.  8.  617-627,  fi9  L.  od.  716-718, 
fl  Sup.  Ct  Bep.  4TS. 


Again,  it  appeared  that  this  com  remained  ^ 
five  days  in  Texarkana.     The  Hardin  com-  J 
pany  was   under   no  obligation   to'ship   It* 
further.    It  could,  in  any  other  way  It  saw 
fit,  have  provided  com  far  delivery  to  Saylor 
&  Burnett,  and  unloaded  and  used  that  car 
of  oom  in  Texarkana.     It  must  be  remem- 
bered that  tile  corn  was  not  paid  for  by  the 
Hardin  company  until  its  receipt  in  Tex- 
arkana.   It  was  paid  for  on  receipt  and  de- 
livery to  Ihe  Harnin  company.     Then,  and 
not  till  then,  did  the  Hardin  company  have 
full  title  to  and  control  of  tlie  com.  and 
that  was  after  the  first  contract  of  trans- 
portathn  had  been  completed. 

It  must  further  be  remembered  that  no 
bill  of  lading  was  issued  from  Texarkana 
to  Goldthwaite  until  after  the  arrival  of  the 
com  at  Texaricana,  the  completion  of  the 
first  contraot  for  transportation,  the  accept- 
ance and  payment  by  the  Hardin  company. 
In  many  cases  it  would  work  the  grossest 
injustice  to  a  carrier  if  it  oould  not  rely  on 
the  contract  of  shipment  it  has  made,  know 
whether  It  was  bound  to  obey  the  state  or 
Federal  law,  or,  obeying  the  former,  find 
itself  mulcted  In  penalties  for  not  obeying 
the  law  of  the  other  jurisdiction,  simply  be- 
cause the  shipper  intended  a  transpartatioa 
beyond  that  specified  in  the  contract.  It 
must  be  remembered  that  there  is  no  pre- 
sumption that  a  transportation  when  com- 
menced Is  to  be  continued  beyond  the  stats 
limits,  and  the  carrier  ought  to  be  able  to 
depend  upon  the  contract  which  it  has  mode, 
and  muat  conform  to  the  liability  Imposod 
by  that  contract. 

We  see  no  error  in  the  proceedings,  and 
the  jndgment  of  the  Supreme  Court  of  Tex- 
as Is  affinued. 


(t04  U.  B.  il5) 
HUGH    WALLACE,    ^^11    Wallace,    Verg* 
Ooodwin,  et  al.,  Plfls.  in  Err., 

MRS.  ELLA  ADAUS,  for  Herself  and  aa 
Natural  Guardian  and  Next  Friend  of 
Henry  McSwain  and  Roma  MoSwain,  Her 

Minor  Children. 

Indians — new  remedy  by  review  in  dtiien- 
ahip  cases— vested  rights. 

1.  Congress  could  constitutionally  em- 
power the  Choctaw  and  Chickasaw  ^tizen- 
ship  court,  created  by  the  act  of  July  I, 
1902  (32  SUt.  at  L.  641,  cha^.  1362),  to  re- 
view and  annul,  for  irregularities,  the  judg- 
ments of  the  United  States  courts  of  the 
Indian  territory  In  Indian  citizenship  cases, 
althougli,  by  the  terms  of  the  act  of  June 
10,  1896  (28  Stat,  at  L.  339,  340,  chap.  308), 
those  judgments  had  become  final. 
Judgments — teat  case — effect  u  to  perwoi 

not  parties. 

2,  A  dea««  ctf  tlie  Choctaw  and  Chlekk- 
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s  who  had  been  Admitted  to  dti- 

■Biuldp  or  enrolment  by  the  United  Stataa 
eourta  in  the  Indian  temtoiy,  Tiicating,  for 
oerttiin  irre^larities,  the  judgments  of  ttiose 
sourts,  ia  binding  on  a  person  aimilarly  lit- 
nated  who  was  not  mode  a  partv,  bat  who 
did  not  avail  himself  of  bit  privilege,  uiid«i 
the  act  of  Julj  1,  1902,  to  transfer  his  indi- 
Tidiial  case  from  the  territoiial  court  to  the 
citizenehip  court,  but  choee  to  abide  the  out- 
come of  tne  case  againat  the  ten  repiesent- 
atirei  of  hia  class. 


IN  ERROR  to  the  United  State*  Cirouit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  United  States  Court  of  Appeals 
of  the  Indian  Territorj,  which  had,  in  turn, 
i^rmed  a  judgment  of  the  UQit«d  States 
Court  for  the  Southern  Cistrict  of  that  tar- 
ritoiy,  in  favor  of  plaintifTi  in  on  action 
to  TBcorer  the  poeeeeaion  of  real  property. 


See  same  ease  below.  143  Fed.  716. 

The  facta  are  stated  In  the  opinion. 

Messrs.  A.  C  Grace,  Jackaon  H.  Kalston, 
Frederick  L.  Siddons,  William  E.  Richard- 
son, W.  I.  Cruoe,  and  W.  E.  Bleakmore  for 
plaintiffs  in  error. 

Uessra.  QeoTge  A.  Mansfield,  J.  F.  He- 

Murray,  and  Helven  Cornish    (by  special 

^  leave)  for  Choctaw  and  Chicksaaw  Nations. 

•    *  Mr.  Joatiee  Brewer  delivered  the  opinion 

of  the  court: 
•■  This  was  an  action  commenced  In  Sep- 
?  tember,  1804,  by  Mra.'Ella  Adama,  for  her- 
self and  her  minor  children,  defenduits  in 
error,  in  the  United  States  court  for  the 
southern  district  of  the  Indian  territory,  to 
recover  possession  of  a  tract  of  land  in  tbat 
territory.  Defendanta  antwered,  and,  upon 
trial,  judgment  was  rendered  in  favor  of 
plaintiffs.  This  judgment  was  sustained  by 
the  United  States  court  of  appeals  of  the 
Indian  territory,  and,  on  further  appeal, 
affirmed  by  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit.  143  Fed. 
718. 

The  ease  arises  out  of  the  legislation  of 
Congress  designed  to  secure  the  disintegra- 
tion of  the  tribal  organization  of  the  Five 
Civilized  Tribes  in  the  Indian  territory,  and 
the  distribution  of  the  property  of  those 
tribw  among  the  individual  Indians.  A 
full  ritumi  of  tliis  legislation  and  the  gen- 
eral litigation  following  it  is  to  be  found 
in  Stephens  v.  Cherokee  Nation,  174  U.  S. 
448,  43  Ik  ed.  1041,  IB  Sup.  CL  Bep.  722, 
and  a  full  statement  of  the  facta  io  thli 


»  be  found  In  the  opinion  of  the 
United  States  circuit  court  of  appeala.  As 
enUre  restatement  of  these  matten  ia,  there- 
fore, unnecessary. 

There  is  but  a  single  matter  to  be  dottf> 
mined.  As  counael  for  plaintiffs  in  error 
say: 

"The  assignment  of  errors  presents  but 

B  question.  If  Ute  decree  of  the  Choctaw- 
Chickasaw  dtisensliip  court,  in  the  test  case 
known  as  the  Riddle  Case,  vacated  the  de- 
cree that  defendant.  Hill,  had,  theretofore, 
procured  In  the  United  States  court  for  th* 
southern  district  of  the  Indian  territory, 
wherein  he  was  adjudged  to  be  a  member  of 
the  Choctaw  tribe  of  Indiana,  this  case 
should  be  affirmed.  If  it  did  not,  it  should 
be  reversed." 

To  properly  appreeiate  and  rightly  answer 
this  single  question  some  things  in  the  his- 
tory of  the  l^islation  and  litigation  and  al- 
so some  of  the  facts  in  this  case  must  ba 
noticed. 

In  order  to  divide  the  lands  of  these  In- 
dian nations  an  enumeration  of  the  Indi- 
viduals entitled  thereto  became  neceesary. 
By  the  act  of  March  3,  1893  (27  Stat  at 
L.  645,  chap.  209,  (  16),  the  commission  tOa 
the  Five  Civilized  Tribes,  generally  known  ^ 
as  the  Dawes  Commission,  was  empowered* 
to  negotiate  and  extinguish  the  tribal  title 
to  the  lands  and  to  make  sn  allotment  there- 
of to  the  members  of  the  tribe  in  severalty. 
By  that  of  June  10.  ISBS  (29  Stat,  at  L. 
339,  340,  chap.  398),  the  commission  was 
authorized  to  hear  the  application  and  de- 
termine tbe  right  of  each  applicant  for 
citizenship  in  either  of  these  tribes.  TEe 
act  also  granted  an  appeal  to  the  proper 
United  States  district  court  in  the  Indian 
territory  to  any  party  aggrieved  by  the 
ruling  of  the  commission,  and  declared  that 
the  judgment  of  that  court  should  be  flnal. 
It  required  the  commission  to  make  a  com- 
plete roll  of  the  citizens  of  each  of  the 
tribes,  to  be  "hereafter  held  and  considered 
to  be  the  true  and  correct  rolls  of  persons 
entitled  to  tbe  rights  of  citizenship  in  said 
several  tribes."  Hill,  who  is  the  principal 
defendant,  applied  to  be  enrolled  as  a  dti- 
zen  of  the  Choctaw  Nation,  and  his  applica- 
tion was  finally  sustained  by  tbe  court,  and 
he  was,  on  March  B,  189S,  adjudged  to  be 
a  member  of  the  Choctaw  tribe  by 
blood  and  entitled  to  be  enrolled  as 
such.  The  land  in  controversy  was  se- 
lected and  taken  possession  of  by  him  in  re- 
liance upon  this  adjudication  of  eitfzen- 
ship.  On  July  1,  16S&,  Congress  passed  an 
act  (30  Btat.  at  L.  691,  chap.  646}  grant- 
ing to  the  tribes  an  appeal  ta  tbe  Supreme 
Court  from  the  Judgments  of  the  United 
States  eouita  of  the  Indian  territory  in 
citizenahlp  oaaea.     Under  the  authority  of 
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Ulu  act  BMDj  of  these  e&ies  were  appealed 
to  this  court,  which  affirmed  tlie  jvdgnienta. 
Stephana  t.  Cherokee  Nation,  eupro.  On 
Uaroh  21,  1W)2,  ui  agreement  was  made 
between  the  United  State*  and  the  Choctaw 
«od  Chickasaw  Nation),  which  WBi 
firmed  by  act  of  CongreM  July  1,  1002  (32 
But.  at  L.  641,  chap.  1362).  This  agreement 
and  act  were  lubstantially  that  a  oourt 
known  as  the  Chootaw  and  Chickasaw  dU- 
senahip  court  should  be  created,  and  that 
that  court  should  have  power,  in  a  suit  in 
equity  brought  by  either  or  both  of  these 
tribes  against  any  ten  persons  who  had  been 
admitted  to  citizenahip  or  enrolment  by  the 
terms  of  the  Judgmenta  of  tlie  several  Unlt- 
nad  States  courta  in  the  Indian  territory,  aa 
7  repreaentatiTes  of  all  persons  similarly  Bit- 
nated,  to  determine  whether  the  judgments 
of  those  courts  should  be  annulled  oi 
count  of  certain  alleged  irregularities.  The 
agreement  and  act  also  provided  that,  in 
case  the  citizenship  courts  should  decide 
that  those  judgments  should  be  annulled  the 
papers  in  any  action  in  those  courts,  wherein 
■uch  a  judgment  hod  been  rendered,  should, 
upon  seasonable  application  of  either  party, 
lie  transferred  to  the  oitiienship  court, 
which  should  proceed  to  a  bearing  and  de- 
termination of  the  queation  of  citizenship. 
Under  this  agreement  and  act  the  court  was 
•atablished  and  test  suit  brought,  in  which 
a  decree  was  entered  to  the  effect  that  the 
Judgments  of  the  United  States  courts  in  the 
Indian  territory,  whereby  persons  were 
mitted  to  citizenship  In  the  Choctaw  and 
Chickasaw  Nations  mider  the  act  o(  June 
10,  1890,  were  annulled  and  vacated.  Hill 
iras  not  named  a  party  in  that  test  suit, 
nor  did  he  thereafter  apply  for  a  transfer 
of  his  case  to  &e  citizenship  court.  The 
above  statement  of  facts  Is  sufficiently  full 
for  an  understanding  of  the  single  question 
presented  for  determination. 

That  single  question  may  be  divided  into 
two.  First,  was  the  decree  in  the  Indian 
territory  court  declaring  Hill  a  citizen  a 
tfnality,  beyond  the  power  of  Congress  to  in 
any  manner  disturb!  This  was  answered  in 
the  Stephens  Case,  supra.  In  that  casi 
held  that  Congress  could  authorize  a  re 
«f  the  judgments  of  the  United  States  courts 
of  the  Indian  territory  in  citizenship  cases, 
and  this  although,  by  the  terms  of  prior 
l^slation.  those  judgments  had  become 
nal.  While  sustaining  the  act  authorizing 
such  review  and  providing  for  appeals  to 
this  court,  we  construed  it  as  limiting  the 
appeals  ^0  the  question  of  the  constitutional- 
ity or  validity  of  the  legislation,  and  not 
«•  bringing  before  us  the  facta  in  the  in- 
«taneea  of  all  application*  tor  dtlMuliip. 


In  the  opinion   (page  4TT,  I-  ed.  page  1062, 
Sup.  Ct.  Eep.  page  784)    we  said: 
"The  contention  is  that  the  act  of  July  1, 


of  the  judicial  domain,  aud*de-* 
strucbive  of  vested  ri^t*.  By  it«  terms  the 
act  was  to  operate  retrospectively,  and  a*  to 
that  it  may  be  observed  that  while  the  genn- 
ol  rule  is  tJiat  statutes  should  be  so  construed 
as  to  give  them  only  prospective  operation, 
yet,  where  the  language  expresses  a  contrary 
intention  in  unequivocal  terms,  the  mere 
fact  that  the  legislation  is  retroactive  doe* 
not  necessarily  render  it  void. 

"And  while  it  b  undoubtedly  true  that 
legislatures  cannot  set  aside  the  judgmemta 
of  courts,  compel  them  to  grant  new  trials, 
order  the  discharge  of  offenders,  or  direct 
what  steps  shall  be  t^en  in  the  progress  of 
a  Judicial  inquiry,  the  grant  of  a  new  rem- 
edy by  way  of  review  has  been  often  sns- 
tained  under  particular  eircumstanees.  Col- 
der V.  Bull,  3  Dall.  3Se,  I  L.  ed.  648;  Sam- 
peyreac  v.  United  States,  7  Pet.  £22,  8  Jj. 
ed.  666;  Freeborn  v.  Smith,  2  Wall.  160, 
17  L.  ed.  922:  Garrison  v.  New  York,  21 
Wall.  106,  88  L.  ed.  618;  Freeland  v.  Wil- 
liams, 131  U.  8.  40S,  Sa  Ii.  ed.  103,  »  Sup. 
Ct.  Bep.  763;  Essex  Public  Road  Board  ▼. 
Skinkle,  140  U.  S.  334,  3S  L.  ed.  440,  11 
Sup.  CL  Rep.  TOO. 

"The  United  SUtes  oourt  In  Indian  ter- 
ritory is  1  l^slative  court  and  was  au- 
thorized to  exercise  jurisdiction  in  these 
citizenship  cases  aa  a  part  of  the  maohineiy 
devised  bj  Congress  in  the  discharge  of  lU 
duties  In  respect  of  tiiese  Indian  tribes; 
and,  assuming  that  Congress  possesses  ple- 
nary power  of  legislation  In  regard  to  them, 
subject  only  to  the  Constitution  of  the  Unit- 
ed States,  it  follows  that  the  validity  of 
remedial  legislation  of  this  sort  cannot  be 
questioned  unless  In  violation  of  some  pro- 
hibition of  that  instrument. 

"In  its  enactment  Congress  ho*  not  at- 
tempted to  Interfere  in  any  way  with  tlie  ju- 
dicial department  of  the  government,  nor 
can  the  act  be  properly  regarded  as  destroy- 
ing any  vested  right,  since  the  right  asserted 

be  vested  is  only  the  exemption  of  these 
judgmenta  from  review;  and  the  mere  ex- 
pectation of  a  share  in  the  public  lands  and 
moneys  of  these  tribes,  if  hereafter  distrib- 
uted, It  the  applicants  are  admitted  to  citi- 
zenship, cannot  be  held  to  amount  to  such 
an  absolute  right  of  property  that  the  orig- 
inal cause  of  action,  which  is  citizenship  org 
not.  Is  placed  by  tlie  judgment  of  a  lower  j 
conrt'beyond  the  power  of  reexamination* 
by  a  higher  court,  though  subsequently  au- 
thorieed  by  general  law  to  vcMClse  jurlsdie- 
tlcm." 

TUt  deolslos  ertabltshed  that  no  nA 
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Twtad  right  was  oreated  hj  the  proceeding! 
of  the  Dawes  Commiaiion  or  the  judgmeiitA 
of  the  courts  of  the  lodUn  territor;  on  af- 
peal  from  the  findings  of  the  rommiMion  aa 
preTentad  subsequent  inveatigation.  The 
power  of  Congreas  over  the  mutter  of  citi- 
cenahip  in  these  Indiui  tribes  was  plenary, 
and  it  could  adopt  anj  reasonable  meona  to 
aacertain  who  were  entitled  to  ita  privi- 
leges. If  the  result  of  one  measure  was 
not  satisfactory  it  could  try  another.  The 
fact  that  the  first  proviaion  was  by  an  in- 
quiry in  a  territorial  court  did  not  exhaust 
Uie  power  of  Congreas  or  preclude  further 
investigation.  The  functions  of  the  terri- 
torial courts  in  this  respect  were  but  little 
more  than  those  of  a  eommisaion.  While  the 
act  of  July  1,  1803,  provided  tor  an  appeal 
to  this  court,  and  appeals  were  taken 
many  caaea,  yet  our  inquiry  stopped  with 
the  queation  of  the  constitutionality  of  the 
legislation.  In  other  words,  we  entertained 
and  decided  the  purely  judicial  quest! 
the  validity  of  the  means  Congress  had 
adopted  for  determining  the  matter  of  eiti- 
Eenahip.  We  did  not  attempt  to  pass  upon 
the  question  of  oltitenship  in  any  paitioular 
case,  nor  determine  whether  the  applicant 
was  or  was  not  entitled  to  be  rarolled : 
ixen.  It  ia  unnecessary  to  consider  what 
would  have  been  the  eSect  of  a  judgment  of 
this  court,  a  court  provided  for  in  the  Con- 
stitution, on  the  queation  of  the  right  of  a 
litigant  to  citisenship.  The  distinction  be- 
tween this  court  and  the  courts  established 
by  act  of  Congress  in  virtue  of  its  power  to 
ordain  and  establish  inferior  courts  is  shown 
In  OordoD  V.  United  States,  117  U.  B.  697, 
Appi.  in  which  we  held  that  while  Congress 
could  give  to  the  court  of  claims  juriBdicti< 
to  inquire  and  report  upon  claims  against 
the  government.  It  could  not  authorize  an 
appeal  from  such  report  to  this  court  un- 
less our  decision  was  made  a  final  judgment, 
not  Bubjeot   to   congressional    review.     In 

^  the  opinion  Mr.  Chief  Justice  Tan^  said 

M  (pp.  fl9B,  702)! 

■  '"CongresB  may  undoubtedly  establish  tri- 
bunals with  special  powers  to  examine  testi- 
mony and  decide,  in  the  flrat  instance,  upon 
the  validity  and  justice  of  any  claim  for 
money  against  the  United  States,  subject  to 
the  supervision  and  control  of  Congress,  or 
a  head  of  any  of  the  executive  departments. 
In  this  respect  the  authority  of  the  court  of 
claima  is  tike  to  that  of  an  auditor  or  comp- 
troller, with  this  difference  only;  that  in 
the  latter  case  the  appropriation  is  made  in 
Advance,  upon  estimates  furnished  by  the 
different  executive  departments,  of  their 
probable  expenses  during  the  ensuing  year; 
and  the  validity  of  the  claim  is  decided  by 
the  officer  appointed  by  law  for  that  pur- 
pose, and  the  money  paid  out  ot  the  appro- 


priation afterwards  made.  In  tike  ease  be- 
for*  US  the  validity  of  the  claim  is  to  be 
first  decided,  and  the  appropriation  made 
afterwards.  But  in  principle  there  is  no 
difference  between  these  two  special  juris- 
dictions created  by  acts  of  Congreaa  for 
special  purposes,  and  neither  of  them  pos- 
aesses  judicial  power  in  the  sense  in  which 
those  words  are  used  in  the  Constitution. 
The  circumstance  that  one  is  called  a  court 
and  ita  decisions  called  judgments  cannot 
alter  its  character  nor  enlarge  ita  power. 
.  ,  .  Congresa  cannot  extend  the  appel- 
late power  of  this  court  beyond  the  limits 
prescribed  by  the  Constitution,  and  can 
neither  confer  nor  impose  on  it  the  author- 
ity or  duty  of  hearing  and  determining  an 
appeal  from  a  commissioner  or  auditor,  or 
any  other  tribunal  exercising  only  special 
powers  under  an  act  of  Congress;  nor  can 
Congress  authorize  or  require  this  court  to 
express  an  opinion  on  a  cose  where  Its  ju- 
dicial power  could  not  be  exercised,  and 
where  its  judgmoit  would  not  be  final  and 
conclusive  upon  the  rights  of  the  parties, 
and  procesB  of  execution  awarded  to  carry 
it  into  effect." 

Tbis  decree  was  followed  by  l^aUtion 
which,  in  a  general  way,  provided  that  the 
rulings  of  this  court  on  appeals  from  the 
judgments  of  the  court  of  claims  should  be 
in  efl!ect  judgments.  While  that  case  is  not 
entirely  parallel  to  this,  yet  the  line  of^ 
thought  pursued  in  the  opinion  is  sngges-jj 
tive.  *We  do  not  feel  called  upon  to  enlarge* 
upon  it.  It  is  enough  now  to  hold  that  Con- 
gress, in  giving  to  the  Indian  territory 
courts  jurisdiction  of  appeals  from  the  ac- 
tion of  the  Dawes  Commission,  did  not 
place  the  decisions  of  these  courts  beyond  the 
reaeh  of  further  inveatigatlon.  Hence  the 
act  of  Congress  of  July  1,  1902,  creating 
the  Choctaw  and  Chiclcasaw  citizenahip 
court,  and  giving  to  It  power  to  examine 
the  judgments  of  the  Indian  territory  courts, 
and  determine  whether  they  should  not  be 
annulled  on  account  of  Irregularities,  was  a 
valid  exercise  of  power. 

The  other  question  is  one  of  procedure, 
and  not  of  power.  It  is  objected  that  the 
defendant  Hill  was  not  made  a  parfy  to  the 
proceeding  instituted  in  the  citizenship 
court,  but  there  were  a  multitude,  accord- 
ing to  the  report  of  the  Dawea  Commiaaion, 
probably  one  thousand,  in  whose  favor  judg- 
ments of  citizenship  have  been  entered  in 
the  Indian  territory  courts,  and  the  act 
provided  that  ten  should  be  selected  aa  rep- 
resentatives of  the  class.  It  further  author- 
zed  any  individual,  in  ease  of  an  adverse 
Judgment  by  the  citisenship  court,  to  trans- 
fer his  case  from  the  territorial  to  that 
Now,  it  is  undoubtedly  within  the 
ppwcr  of  a  court  of  equil;  to  name  as  de- 
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fendacti  a  few  indivlduala  who  ire  In  fact 
th4  rep  resell  tativeH  of  a  large  claaa  bavlng  a 
common  interest  or  &  common  right, — a  clasi 
too  large  to  be  all  conveniently  brought  into 
court, — and  maKe  the  decree  effective  not 
merely  upon  those  individuals,  but  also 
upon  the  claas  represented  by  them.  Man- 
deville  t.  Riggs,  £  Pet.  492,  7  L.  ed.  403; 
Smith  T.  Swormstedt,  16  How.  288, 14  L.  ed. 
842;  Bacon  v.  Eobertson,  19  How.  480,  48D, 
IE  L.  ed.  499,  504;  United  States  t.  Old 
Bettlers,  143  V.  S.  427,  480,  37  L.  ed.  609, 
620,  13  Sup.  Ct.  Rep.  850.  It  was  by  way 
of  extra  precaution,  and  in  order  to  more 
•ffectuolly  secure  the  rights  of  the  individ- 
uals other  than  those  named  as  parties  de- 
fendajit  in  that  suit,  that  Congress  provided 
that  anyone  might  transfer  his  individual 
case  from  the  territorial  court  to  the  citizen- 
sfalp  court,  and  there  have  the  merit*  of  his 
claim  decided.  Hill,  as  every  other  citizen, 
^was  bound  to  talce  notice  of  the  legislation 
n  of  Congress,  and  it  is  not  to  be  doubted  that 
■  be,  as  'well  as  others  similarly  situated, 
was  cognizant  of  the  proceedings  that  were 
being  had  in  pursuance  of  such  legislation. 
He  made  no  application  to  transfer  his 
but  chose  to  abide  by  the  outcome  of  the 
case  against  the  ten  representativea  of  his 
class.  The  answers  to  these  subordinate 
questions  fully  dispose  of  the  main  qnestli 
Without  further  discussion,  we  refer  to  the 
eihaustive  opinion  of  Circuit  Judge  San- 
bom,  in  delivering  th«  judgment  of  the 
oonrt  of  appeals,  with  which,  in  the  main, 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  Court  of  Appeals  is  af- 


UNITED  STATES. 

Constitutional  law — delegation  of  power. 

1.  Legislative  and  judicial  powers  are 
not  unconstitutionally  dele^nited  to  the  Sec- 
retary of  War  by  the  provision  of  the  river 
and  harbor  act  of  March  3,  ISSQ  (30  Stat. 
at  L.  1121,  I1S3,  cha.n.  426,  U.  S.  Comp.  Stat. 
1901.  p.  3546),  I  IS,  empowering  that  of- 
flcfal.  when  satisfied,  after  a  h«aring  o{  the 
parties  interesteu,  that  a  bridge  over  a  navi- 
gable water  way  of  the  United  States  Is  an 
unreasonable  obstruction  to  navigation,  to 
require  such  changes  or  alterations  as  will 
render  navigation  reaaonably  safe,  easy,  and 
nnobstruct^* 

Bminent  domain — what  is  a  taking — remov- 
ing obatTuction  to  naTigatloD — consequen- 
tly iQJnry, 

2.  The  making  of  the  alterations  or 
dianges  in  a  bridge  erected  under  the  sanc- 
tion of  a  state  over  an  interstate  water 
way  which  the  Secretary  of  War,  acting  i 
nnder  the  authority  of  the  aet  of  March  3, ' 


1899,  I  18,  requires  to  secure  navigation 
against  an  unreasonable  obstruction,  is  not 
a  taking  of  private  property  for  public  use 
for  which  the  Federal  Constitution  require* 
compensation  to  be  made,  but  is  merely  in- 
cidental to  the  exercise  by  the  government 
of  its  power  to  regulate  oouunerce  among 
the  atates. 


[No.  431.] 


IN  ERROR  to  the  Distrlet  Gonrt  of  tha 
United  State*  for  the  Weabeni  Diatriet 
of  Pennsylvania  to  review  a  conviction  for 
failing  to  make  the  alterations  in  a  bridge 
over  an  interstate  waterway  which  the  Seo- 
retary  of  War  requiree  to  secure  navigatltm 
against  an  unreasonable  obstruction,     Af- 

See  same  ease  below,  143  Fed.  877. 

The  facts  are  stated  In  the  opinion. 

Hessra.  D,  T.  Wation,  Johns  McChaTs^ 
John  B.  Wendt,  and  W.  B.  Rodgers  for  plain- 
tiff In  error. 

Assistant  to  the  Attorney  Qeneral  Pnidy 
lor  defendant  in  error. 

Ur.  Justice  HarUn  deliTered  Uls  opinion 
of  the  court:  S 

This  Is  a  proceeding  in  the  nature  of  n> 

Iminal  Information  in  the  dlstriet  court  of 
the  Unit«d  Stotes  for  the  western  diatriet 
of  Pennsylvania  against  the  Union  Bridge 
Oompany,  a  corporation  dt  Pennsylvania, 
owning  and  oontioUIng  a  bridge  aeio**  tha 
All^heny  river  near  where  It  jolna  the  Uo- 
nongahela  river  to  form  the  Ohio  river,— the 
Allegheny  river  being  a  mvigable  water- 
way of  the  United  State*,  having  Its  Mmrca 
in  New  York  and  being  navigable  In  both 
New  York  and  Pennsylvania. 

Stating  the  matter  generally,  tlis  Beor»- 
tary  of  War  found  the  bridge  to  be  an  un- 
reasonable obstruction  to  the  free  navigation 
of  the  Allegheny  river,  and  required  the 
Bridge  Company  to  make  certain  ebanges  or 
alteration*  in  order  that  navigation  be  ren- 
dered reasonably  free,  easy,  and  unobstruct- 
ed. These  alterstions,  it  was  charged,  thas 
company  wilfully  failed  *  and  refused  to* 
make.  Henoe  the  present  Information 
againat  it.  There  was  a  verdict  of  guil^, 
followed  by  a  motion  in  arrest  of  judgmrat, 
whidi  motion  being  overruled,  the  company 
was  sentenced  to  pay  a  fine  of  $6,000.  To 
review  that  order  this  writ  of  error  i*  prose- 

The  Informatioa  was  based  on  |  18  of  the 
river  and  harbor  act  of  March  3d,  1899, 
which  provides:  'That  whenever  the  Secre- 
tary <>1  War  shall  have  good  reason  to  be- 
lieve tiiat  any  nUlroad  or  other  bridge  now 
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eoiutrncted,  or  wfaSch  m^y  heieafiter  be  con- 
structed, over  aaj  of  the  navigable  water 
w»7B  of  the  United  Stat«a,  is  an  unreaaon- 
able  obstnictioa  to  the  free  navigation  of 
•nch  vaters  on  aeconnt  of  inaalHcient  height, 
width  of  spam,  or  otherwise,  or  where  there 
il  difficulty  in  passing  the  dmir  opening  or 
the  draw  apan  of  such  bridge  by  rafts, 
steamboats,  or  other  water  ouft,  it  shall  be 
the  duty  of  the  said  Secretaiy,  first  giving  the 
parties  reasonable  opportunity  to  be  beard, 
to  give  notice  to  the  persons  or  corporations 
owning  or  controlling  such  bridge,  so  to  alter 
tliB  same  as  to  render  navigation  through  or 
under  it  reasonably  free,  easy,  and  unob- 
•trueted;  and  In  giving  such  notice  he  shall 
Specify  the  changes,  reconunended  by  Chief 
of  Engineers,  that  are  required  to  be  made, 
and  shall  prescribe  In  each  case  a  reasonable 
time  in  which  to  make  them.  If,  at  the  end 
of  such  time,  the  alteration  has  not  been 
made,  the  Secretary  of  War  shsll  forthwith 
notify  the  United  States  district  attorney 
(or  the  diitrlct  In  wbicb  eudi  bridge  Is  situ- 
ated, to  the  end  that  the  criminal  proceed- 
ings bereinaft«r  mentioned  may  be  taken. 
It  ihu  persons,  oorporation,  or  association 
owning  or  coutroUlDg  any  railroad  or  other 
bridge  shall,  after  receiving  notice  to  that 
effect,  as  hereinbefore  required,  from  the 
Secretary  of  War,  and  within  the  time  pre- 
scribed by  him,  wilfully  fail  or  refuse  t« 
remove  the  same  or  to  comply  with  the  law- 
ful order  of  the  Seerotary  of  War  In  the 
premiaea,  sucb  persons,  oiirporation,  or  asao- 
eiation  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punished  by  a  fine  not  exceeding  five  thou- 
sand dollars;  and  every  month  such  persons, 
corporation,  or  association  shall  remain  in 
I.  default  in  respect  to  the  removal  or  altera- 
gtjon  of  audi  bridge  shall  be  deemed  a  new 
■  offense,  and  subject  the  person^voorporation, 
or  association  so  offending  to  the  penalties 
above  prescribed:  Provided,  That  in  any 
esM  arising  under  the  provisions  of  this 
section  an  appeal  or  writ  of  error  may  be 
talcen  from  the  district  court*  or  from  the 
existing  circuit  courts  direct  to  the  Supreme 
Court,  either  by  the  UnJtod  States  or  by 
the  defendants."  30  BUt.  at  L.  1121,  11S3, 
chap.  425,  U.  B.  Comp.  SUt.  1001,  p.  354S. 

Legislation  similar  in  its  general  character 
can  be  found  in  river  and  harbor  acts  passed 
at  previous  sessions  of  Oongress.  Act  of 
1884  (23  Stat,  at  L.  133,  146,  chap.  229,  U. 
S.  Comp.  Stat.  1001,  p.  3532) ;  act  of  April 
nth,  1888  (26  Stet.  at  L.  400,  424,  425,  chap. 
860,  If  9,  10) ;  and  aot  of  September  ISth, 
1800  <26  Stat,  at  L.  426,  463,  chap.  907,  il 
t,  6).  Finally,  we  have  the  act  of  March 
23d,  1906  (34  Stat,  at  L.  84,  chap.  1130,  II 
4,  6),  which  covers  the  same  ground  as  the 


It  appears  that  the  Bridge  Company  waa 
incorporated  by  an  act  of  the  Pennsylvania 
legislature,  approved  March  13th,  1S73,  with 
authority  to  construct  a  bridge  over  the  Al- 
legheny river,  in  the  dty  of  Allegheny.  That 
act  contains  this  proviso:  "That  the  erec- 
tion of  said  bridge  shall  not  obstruct  th« 
navigation  of  said  river,  so  as  to  endanger 
the  passage  of  rafts,  steamboats,  or  other 
water  crafts;  and  the  piers  shall  not  be  so 
placed  as  to  interfere  with  tovboats  pro- 
ceeding out  with  their  tows  made  up,  and 
ahall  be  constructed  In  sucb  manner  at  to 
meet  the  requisitions  of  the  law  in  regard 
to  the  obstructions  of  navigation." 

The  bridge  was  constructed  in  1974  and 
1875,  and  has  been  In  use  since  1876. 

In  1902  a  petition  waa  sent  to  tbe  Beora- 
lary  of  War  by  perwms,  oorporations,  and 
companies  in  and  about  Fittsbuig,  wbldi 
contained,  among  other  things,  these  state- 
ments: "TTiBro  can  be  no  doubt  whatever 
that  this  bridge  la  an  unreasonable  obstruc- 
tion to  the  free  navigation  of  the  Ohio,^ 
Monongahela,  and  Allegheny  rivers  on  ao-^ 
count  of  insufflclent  *  height  snd  the* 
filling  in  of  the  river  or  rivers  over 
which  It  passes  In  order  to  provide 
approaches  for  it.  We  respectfully  re- 
quest that  you  will  investigate  this  matter, 
having  full  confidence  that,  after  making 
such  investigation,  you  will  find  it  to  be 
your  duty  to  take  action  against  Ite  own- 
en,  the  IJnion  Bridge  Company,  under  the 
provisions  of  |  IS  of  the  river  and  harbor 
act,  approved  March  3,  A.  o.  1S99.  .  .  . 
It  was  built  of  such  a  low  height  above  the 
water  as  to  cause  the  almost  complete  ob- 
struction of  all  the  packet  and  tow-boat 
trsde  paflsing  from  the  Allegheny  river  into 
the  Ohio  and  Monongahela  rivers,  and  from 
these  rivers  into  the  Allegheny.  In  building 
it  the  width  of  the  river  was  very  material- 
ly narrowed,  as  already  stated,  by  the  flila 
made  for  the  approaches.  Tne  river  com* 
merce  of  Pittsburg,  as  you  are  aware,  Is  of 
very  great  magnitude  and  importance,  and 
is  rapidly  increasing  in  volume.  For  the 
tost  calendar  year  It  amounted  to  10,916,480 
tons,  b^ng  about  equal  (o  that  of  the  har- 
bor of  New  York.  The  extension  of  th» 
manufacturing  induetries  of  Pittsburg  up 
the  Allegheny  river  is  making  it  of  mudi 
greater  importance  than  beretofore  that  the 
navigation  to  and  from  that  river  liionld 
not  be  obstructed.  The  present  time  is  pe- 
culiarly appropriate  for  action  by  you.  Ths 
Union  bridge  is  an  old,  wooden  structure, 
and  will  soon  need — in  faot.  It  already  needa 
— extensive  repairs  to  make  it  safe  for  pub- 
lic use.  Therefore,  as  the  bridge  in  question 
deprives  the  oommunity  of  •  resaonabla  uw 
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of  tbe  Allegheny  river  In  eonneetloii  wltk 
the  rirer  buaineas  of  thn  great  harbor,  we 
appeal  to  jou  to  ezerclBC  tha  psireri  oom- 
mitted  to  you  to  abate,  or  to  at  leait  miti- 
gate, this  great  public  nnlaanee,  as  you  Ehall 
find  yourself  juBtified  by  tbe  law  and  the 
faota  of  the  case." 

Tlie  matter  waa  referred  by  the  Secretaiy 
of  War  to  the  proper  officers  of  the  Engineer 
Oorps  of  the  i^y  for  examlnatioii  and  re- 
port. Such  examination  was  bad  upon  no- 
tice to  the  Bridge  Company,  and,  nnder  date 
of  December  3th,  1&02,  Capt.  Sibert,  cap 
tain  of  engineera,  who  conducted  the  exam- 
V  Ination,  reported  and  recommended  to  the 
•  Chief  ol*  Engineers  that  Uie  company  be 
glTen  Botio*  to  make  certain  aJteratlons  in 
It*  bridge. 

On  December  Iflth,  1902,  the  Chief  of  En 
flneeie  transmitted  that  report  to  the  6ee- 
retsry  of  War,  saying;  "Aa  required  by 
the  law  and  the  instmetions  of  the  War  De- 
partment, a  pubUo  hearing  has  been  held, 
after  doe  advertiicment,  and  aH  interested 
parties  hare  been  afforded  an  opportunity 
to  present  their  yiews.  Attention  is  respect- 
fully invited  to  the  accompanying  report  on 
the  eubject,  dated  the  Sth  instant,  by  Cap- 
tain Sibert,  and  to  its  accompanying  papers. 
In  this  report  Captain  Sibert  fully  discusses 
kll  phases  of  the  question,  and  show*  that, 
without  reference  to  the  use  of  the  Alle- 
gheny river  for  thnmgh  navigation,  the 
bridge  In  question  ia  an  unreasonable  ob- 
struction, and  practically  a  bar  to  tha  use 
of  that  portion  of  Pittsbu^  harbor  situated 
on  the  river.  He  states  that  none  of  the 
boats  engaged  In  interstate  commerce  from 
FHtaburg,  south  and  west,  can  reach,  at  low 
water,  a  single  manufaouring  plant  or  wharf 
In  the  cities  of  Pittsburg  and  Allegheny  on 
tha  Allegheny  river.  He  eubmita  a  photo- 
graph to  show  that  the  portion  of  Pibtibui^ 
harbor  in  the  Monongahela  river  ia  crowded 
with  ahipping,  while  that  portion.  In  the 
Allegheny  4ias  none,  all  due  to  the  existence 
of  the  Uniofl  bridge.  It  is  also  shown  by 
the  evidence  that  the  lower  portion  of  the 
Allei^eny  river  would  be  of  great  Impor- 
tance as  a  harbor  of  refuge  nhen  ioe  is  run- 
ning out  of  the  Monongahela  river,  if  It 
were  not  obstructed  by  the  Union  bridge. 
He  reaches  the  conclusion,  based  on  the  facte 
developed  at  Dhe  hearing,  that,  in  order  to 
give  the  shipping  at  Pittsburg  increeeed 
harbor  room,  and  to  enable  it  to  connect  with 
wharves  and  manufacturing  plants  in  that 
part  of  the  harbor  located  on  the  Allegheny 
river  the  Union  bridge  should  be  so  raised 
as  to  provide  a  channel-span  with  a  dear 
height  of  70  feet,  tha  same  as  exists  nnder 
the  bridge  known  as  the  Toint  bridge'  on 
the  UonoDgahela  river,  and  the  ume  that 
will  exist  under  the  Wabuh  BailiOMd  bridge 
27  &  0.-^24. 


just  being  built,  immediately  rimva  thei- 
Point  bridge.  It  appears  that  this*bridge  • 
was  built  in  1S7S,  1874  by  the  Union  Bridge 
Company,  incorporated  under  authority  of 
an  act  of  the  Pennsylvania  legislature  of 
Mardh  U,  1B73,  and  that  it  haa  been  the 
subject  of  oomplAint  on  the  part  of  the  nav- 
igation interasta  practically  ever  sinoe  its 
oompletion.  Nnmeious  investigations  have 
been  made  by  different  engineer  officers,  who 
have  held  public  bearings  on  the  subject,  and 
who  have  concurred  in  expressing  the  opin- 
ion that  the  bridge  was  an  unreasonable 
obstruction  to  aavigatlon,  and  that  it  should 
be  raised  so  aa  to  give  a  headroom  equal, 
at  leaet,  to  tAiat  of  the  aforesaid  Point 
bridge  at  the  mouth  of  the  Monongahela 
river.  Tha  Union  bridge  ia  iftuated  at  the 
mouth  of  the  All^haiy  river,  and  there 
seems  to  be  no  room  for  doubt  that  the  al- 
teration of  the  bridge  is  essential  to  the  rea- 
sonable use  for  navigation  and  commercial 
purposes  of  that  portion  of  the  river  form- 
ing a  part  of  Pittsburg  haritor.  Captoia 
Sibert  recommends  that  the  bridge  in  ques- 
tion be  so  altered  as  to  give  two  navigable 
spans  extntding  riverwards  from  the  left 
abutment,  of  not  lees  than  3M  feet  clear 
ividth  eadi;  the  seoond  spau  from  the  Pitts- 
burg shore  to  give  a  clear  headroom  over 
the  Davis  Island  pool  of  not  less  than  70 
feet;  and  the  first  span  from  the  same  shore 
to  give  a  headroom  of  not  less  tJhan  TO  feet 
at  the  pier  and  B2  feet  at  the  abutmentj 
also  that  the  piers  ol  the  altered  struoture 
shall  have  no  riprapping  or  other  pier  pro- 
tection above  on  elevation  of  10  feet  below 
the  lurfaoe  of  Davis  Island  pool,  and  that 
all  parta  of  the  old  structure  not  comprised 
in  the  new  construction,  and  in  conformity 
with  the  above  requirements,  shall  be  whol- 
ly removed.  The  period  of  eighteen  months 
is  considered  by  him  ample  time  within 
which  to  make  these  alterations.  I  concur 
in  his  views  and  recommend  that  notice  be 
served  on  the  Bridge  Company,  requiring  the 
alterations  to  he  made  and  eompleted  aa 
spedfled  by  him." 

Under  date  of  ZOth  of  January,  1903,  Mr. 
Root,  then  Secretary  of  War,  issued  a  for- 
mal notice  to  the  Bridge  Company,  stating 
that  he  had  good  reason  to  believe  that  its^ 
bridge  was  an  unreasonable  obstruction  toj; 
free  navigation.  The'notice  informed  the* 
company  of  the  alterations  of  its  bridge 
recommended  by  the  Chief  of  Engineers  aa 
necessary,  and  concluded:  "And  whereas, 
eighteen  months  from  the  date  of  service  of 
this  notice  is  a  reasonable  time  in  w4iich  to 
alter  the  said  bridge  as  described  abovei 
Now,  therefore,  in  obedience  to,  and  by  vir- 
tue of,  S  IB  of  on  act  of  the  Congress  of  the 
United  State*  Hititled  'An  Act  Malring  Ap- 
propriations for  tbe  Coutroctlon,  Bepolr, 
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and  Preservation  of  Oertain  Pubtio  Works 
ou  Rivera  and  Earbori,  and  for  Other  Pur- 
poses,' approved  March  8,  13G3,  I,  Elihn 
Root,  Secretary  of  War,  do  hereby  notify 
the  said  Union  Bridge  Company  to  alter  the 
BaTd  bridge  as  described  above,  and  pre- 
acribe  that  aaid  alterations  shall  be  made 
an3  completed  on  or  before  the  expiration 
of  eighteen  months  from  the  date  of  eerrlce 

At  the  request  of  the  Bridge  Company,  the 
time  fixed  by  Secretary  Root  for  altering, 
changing,  and  elevating  the  bridge  was  ex- 
tended by  hia  successor.  Secretary  Taft,  to 
December  1st,  1S04.  By  order  of  the  latter 
ofTiocr  t)ie  time  was  extended  to  January  let, 
1S09. 

Subsequently,  a  rehearing  was  asked  for 
by  the  Bridge  Company,  but  the  rehearing 
was  refused  and  Secretary  Taft  made  Lue 
following  order:  "The  Union  bridge  is  an 
unreasonable  obstruction  to  commerce  of  the 
Allegheny  river.  If  the  bridge  wer«  not 
there,  the  winter  refuge  which  the  stretch 
of  the  Allegheny  rirer  up  to  the  next  bridge 
would  offer  for  the  fleet  of  boats  waich  nau- 
ally  are  moored  In  the  Monongahela  would 
be  a  very  great  advantage  for  navigation 
and  oommerce  on  the  Ohio  river  and  Its 
tribut«ries.  The  two  riven,  the  Allegheny 
and  the  Honongahelu,  because  they  rise  in 
different  Motions  of  the  country,  have  their 
ice  breaks  at  different  times  in  the  early 
spring.  The  month  of  the  one  offers  vory 
desirable  refuge  to  the  vessels  that  are  ex- 
posed to  danger  from  the  breaking  up  of  loe 
in  the  headwaters  of  the  other.  The  Union 
bridge,  at  the  mouth  of  the  Aii^heny,  waa 
erected  at  a  time  when  the  Secretary  of 
>•  War  was  not  given  speciflo  control  over  nar- 
•  i gable  streams,  and  was  not  authorized  *to 
inhibit  the  ccnstraetion  of  bridges  which 
were  likely  to  obstruct  navigation;  but  It 
appears  that  an  army  engineer.  Colonel  Mer- 
rill, in  charge  of  the  district,  publicly  an- 
nounced that  this  bridge  was  an  obstmetion 
to  navigation  wben  it  was  ereoted.  It  was 
erected,  therefore.  In  the  face  of  the  infor- 
mation giv»i  by  the  best  authority  that 
could  be  consulted  In  that  maUer  in  the  gov- 
ernment. Theae  are  the  facts  that  I  find 
independently  of  any  previous  adjudication; 
but,  added  to  this  Is  the  finding  of  my  prede- 
cessor, Mr.  Root,  to  exactly  the  same  effect, 
upon  which  he  based  an  order  that  the 
bridge,  as  an  obstruction  to  navigation,  bs 
abated.  This  matter  is  now  before  me  on  a 
petition  for  rehearing  of  Mr.  Root's  order. 
As  an  original  question  I  should  have  ruled 
as  Mr.  Root  ruled,  and  a  fortiori  because 
the  orders  of  this  Department  are  not  to  be 
lightly  set  aaide,  and  are  to  be  treated  as  a 
decree  in  equity  would  be,  and  b«  set  aside 
only  upon  a  showing  of  a  palpable  error  or 


mistalce.  The  petition  for  rehearing  is  de- 
nied, and  the  order  suspending  the  opera- 
tion of  Mr.  Root's  order  is  now  revoked. 
The  order  will  he  put  in  full  force  and  exe- 
cuted by  tbe  proper  of&cen,  and  the  Union 
Bridge  will  be  notified  accordingly." 

In  the  opinion  of  the  district  court,  deliv- 
ered on  a  motion  in  arrest  of  judgment,  it 
was  saldt  "The  obstruction  acre  involved 
consists  of  a  bridge  over  the  Allegheny  river 
just  above  its  junction  with  the  Mononga- 
hola  at  Pittsburg.  The  Allegheny  river  rises 
in  Pennsylvania,  flows  north  into  New  York 
state,  and  tiience  back  Into  Pennsylvania. 
The  latter  state,  by  aot  of  March  21,  1T9S 
(3  Smith's  laws,  p.  120),  enacted  the  Alle- 
gheny, from  the  New  York  state  line  to  its 
mouth,  a  navigabte  stream,  and  the  state 
of  New  York,  by  art  of  Mardi  31,  1807,  did 
likewise  in  its  counties  of  Qenesee  and  Alle- 
gheny. The  Allegheny  is  the  principal 
branch  of  the  Ohio,  its  volume  being  six 
thnes  greater  than  that  of  tm  Mononga- 
hela.  It  is  included  in  the  geuoral  plan  for 
the  improvement  by  the  national  govern- 
ment of  local  Interstate  waterways  and  the 
harbor  of  Pittsburg.  The  government  has 
built,  or  has  now  in  process  of  construction, " 
*a  system  of  looks  and  dams  on  the  A1I».* 
gheny  whidi  will  slackwater  the  stream  for 
27  miles  from  Its  mouth.  The  Davis  Island 
dam,  situate  6  mile*  below  Pittsburg,  tm  the 
Ohio  river,  raises  the  water  In  the  Alle- 
gheny and  Monongahela  at  their  junction  9 
feet  above  their  normal  depths,  and  baclcs 
Its  water  to  the  first  dams  of  the  AIle{^eny 
uid  Uonongahela  slaokwaAar  systems  rs- 
speotively.  These  watera  form  the  barhor  ot 
Pittsburg,  the  importance  of  whldi  harbor 
will  be  appreciated  from  the  fact  that  the 
tonnage  In  water  transpMtation  passing 
from  it  the  past  year  exceeded  that  of  the 
Sues  canal  for  the  same  period.  From  its 
■iEO,  intentate  relation,  and  its  being  a  part 
of  this  really  great  harbor,  it  will  he  seen 
that  the  Allegheny  answen  the  requirement 
of  a  navigable  stream  (The  Montello 
[United  States  v.  The  Montello],  II  Wall. 
411,  20  L.  ed.  191),  and  Is  also  one  over 
which  the  national  government  has  as- 
sumed jorisdictlon.  The  Union  bridge  is  a 
pier -supported,  wooden  structure;  it  crosses 
from  Pittsburg  to  Allegheny  City;  and  is 
the  first  bridge  on  the  Allegheny."  [143  ^ 
Fed.  878.]  Jj 

'The  first  prindpal  question  raised  by  the  • 
defendant  Is  whether  the  ISth  section  of  the 
river  and  harbor  act  of  March  3d,  ISB9,  is 
In  violation  of  the  ConstihitiDn  of  the  United 
Stsites  as  delegating  legislative  and  jndidal* 
powersto  the  head  of  an  executive  depart-'? 
ment  of  the  government.  This  question,  the 
government  eontends,  has  been  determined 
tn  Its  favor  by  the  jn^ndplea  hentofore  a» 
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lUnmoed  bj  thia  ooazt,  *ni  need  not  be  dis- 
eoMod  ms  if  now  prMaiit«il  tor  the  fint  tima. 
In  iU  jndidol  a»  welt  aa  legal  fMpecU  the 
qneation  is  «f  •ueh  importMioe  tw  to  jiutif  7 
a  full  refareace  to  prior  deciiioiu. 

The  aariieat  «aa«  ia  that  of  Tlta  AuiOTa 
V.  United  States,  7  Craiudi,  3fl2,  3  L.  ed. 
878,  which  iuvolred  the  question  whether 
Congress  could  make  the  revival  of  a  law 
(which  bad  oessed  to  be  in  force)  depend 
upon  the  existence  of  oertsiii  facta,  to  be 
ascertained  by  the  President  and  eet  forth 
in  a  prodsoMtion  hj  him.  The  court  said: 
"We  can  see  no  sufficient  reuon  why  the 
legislature  should  not  exercise  its  discretion 
in  reviving  tlie  act  of  Msich  lat,  1809  [2 
SUt.  at  L.  628,  chap.  24],  either  erpresaly 
or  oonditionallf,  as  Uieir  judgment  should 
direct.  The  IKh  section  of  ttiat  aot,  de- 
claring that  it  should  continue  in  force  to  a 
Mrtain  time,  and  no  longer,  could  not  re- 
•trlot  their  power  of  extending  its  operation 
wltlioat  linutation  upon  the  occurrence  of 
any  subsequent  combination  of  events."  He- 
fening  to  this  lengoage,  we  said  in  the  sub- 
sequent case  ot  Marshall  Field  k  Co.  v. 
aaric,  143  U.  S.  049,  683,  36  L.  ed. 
294,  807,  )2  Sup.  Ck  Bep.  4»G,  501: 
"Xhia  certainly  is  a  dedaion  that  it  waa 
oompetent  for  Congreaa  to  make  the  revival 
of  an  act  depend  upon  the  proolamation 
of  the  President,  ahoniog  the  ascertain- 
ment by  him  of  tiie  fact  that  the  edicta  of 
certain  nations  had  been  so  revoked  or  modl- 
nodifled  that  they  did  not  violate  the  neu- 
t>al  eommeroe  of  the  United  States.  The 
■ame  principle  would  apply  in  the  case  of 
the  suspension  of  an  act  upon  a  contingency 
to  be  ascertained  by  the  President  and  made 
known  by  hie  proclamation." 

In  Waynwn  v.  Southard,  10  Wheat.  1,  43, 
4S,  46,  6  L.  ad.  253,  262,  263,  Chief  Justice 
Ueiriiall,  delivering  the  unanimous  judg- 
ment of  the  court,  said  that  althongh  Con- 
gress could  not  del^ate  to  the  courts  or  to 
any  other  tribunals  power*  strictly  and  ex- 
alnsively  legislative,  and  although  the  line 
a  had  not  been  exactly  drawn  tliat  separates 
g  the  important  subjeotH  which  must  be  en- 
■  tirely*  r^pilated  by  the  legislature  itself 
from  those  of  less  interest  "in  which  a  gen- 
eral provision  may  be  made,  and  powws 
given  to  those  who  are  to  act  under  sucb 
general  provisions  to  1111  op  the  details,"  yet 
'Vongress  may  certainly  delegate  to  others 
powers  which  the  legislature  may  rightly 
•xerciBe  itself,"  and  "the  maker  of  the  law 
may  oommit  sometliing  to  the  disoretion  of 
the  other  departments." 

In  Marshall  Field  &  Co.  v.  Clark,  just 
eited,  143  U.  S.  649,  6S0,  833,  691,  892,  36  L. 
ed.  294,  308,  307,  SOS,  310,  12  Sup.  Ct.  Rep. 
496,  600,  501,  B04,  005,  the  question  arose  as 
to  ttte  oonstitntional!^  of  that  section  of  the . 


UoEinley  tariff  act  of  IBOO  [2«  SUt  at  L. 
612,  chap.  1244,  |  3]  which  provided  for  the 
imposition,  in  a  named  contingency  {to  be 
determined  by  the  President  sjid  manifested 
by  his  proolamation),  of  duties  upon  sugar, 
molasaea,  sAd  other  specified  artielee,  which 
the  act  had  placed  in  the  free  Uat.  By  that 
section  it  was  deolared  that  "with  a  view 
to  secure  reciprocal  trade  with  countries  pro- 
ducing the  following  articles  and  for  this 
purpose,  on  and  after  the  Srst  day  of  Jan- 
uary, eighteen  hundred  and  ninety- two, 
whenever,  and  ao  often  as  the  President 
sImU  be  aatiefied  that  the  government  of  any 
country  producing  and  exporting  sugars,  mo- 
lasses, ooSee,  tea,  and  bides,  raw  and  nn> 
cured,  or  any  of  snijh  artielee,  imposes  du< 
tiea  OT  other  exactions  upon  the  agricul- 
tural or  other  produots  of  the  United  Statea, 
which,  in  view  of  the  ^ree  introduction  of 
such  sugar,  molossee,  coSee,  tea,  and  hides 
into  the  United  States,  he  may  deem  to  be 
reciprocally  unequal  and  unreasonable,  he 
shall  liave  the  power,  and  it  shall  Im  his 
iaty,  to  suspend,  by  proclamation  to  that 
effect,  the  provisions  of  this  act  relating 
to  the  free  introduotion  of  such  sugar,  mo- 
loasee,  coffee,  tea,  and  hides,  the  production 
of  stidi  country,  for  such  time  as  he  ihall 
deem  just*  and  in  such  case  and  during  such 
suspension  duties  shall  be  levied,  collected, 
and  paid  npon  sugar,  molasses,  coffee,  tea, 
and  hides,  the  product  of  or  exported  from 
such  designated  country,  as  follows,  name- 
ly." Here  follows  in  the  act  provisions  in- 
dicating the  particular  duties  to  be  coUeoted, 
after  the  President's  proclamation  upon  sug-. 
ars,  molasaea,  coffee,  tea,  hides,  etc.  It  wasS 
contended  in  the  ^eld  Case  that  the'above? 
section,  so  far  as  it  authorized  the  President 
to  soapeod  by  proclamation  the  provisions 
of  the  aot  relating  to  the  free  introduction 
of  sugar,  molasses,  coffee,  etc.,  was  uncon- 
stltutional,  as  delegating  to  him  both  legis- 
lative and  treaty-making  powers.  In  its 
consideration  of  this  question  the  court, 
after  referring  to  the  case  of  The  Aurora, 
above  ffited,  examined  the  numerous  prece- 
dents in  l^islation  allowing  to  what  extent 
the  suspenaion  of  certain  provisions  and  the 
going  into  operation  of  other  provisions  of 
an  act  ot  CoDgress  had  been  made  to  depend 
entirely  upon  the  finding  or  aacsrtiLinmait 
by  the  President  of  certsio  facts,  to  be  made 
known  by  his  Froelamation.  The  acts  of 
Congress  which  underwent  e:uunination  by 
the  court  are  noted  In  the  margin.t  The  re- 
sult of  that  examination  ot  legiatstive  pree- 

tAct  of  June  ISthi  1798,  chap.  53,  1  SUt. 
at  L.  665,  66S;  of  February  9th,  1T9S,  chap. 
2,  1  Stat,  at  L.  813;  of  April  IStb,  1806, 
chap.  29, 2  SUt.  at  L.  379;  of  December  19th, 
1606,  chap.  I,  2  SUt.  at  L.  411;  of  March 
Sd.  1815,  chap.  77,  8  BUt.  at  L.  224;  of 
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•denU  WM  thus  aUted:  'Ths  Buthorltr 
giren  to  the  President  bj  the  s«t  of  June 

4,  17B4  [1  But.  »t  L.  372,  ohap.  411,  to  lay 
•.n  embargo  on  all  ship*  uid  veisela  Id  thn 
port*  of  tiie  United  Sta.tei,  *wlieD«ver,  in  his 
opinion,  the  public  safety  shall  so  require,' 
and  under  regulations,  to  be  oontinned  or  re- 
voked, 'whmever  he  shall  think  proper;'  by 
the  act  of  Febniarj'  9,  17BS,  to  remit  and 
discontinue,  for  the  time  being,  the  restraints 
and  prohibitions  which  Congress  had  pre- 
soribcd  with  respect  to  oommercial  inter- 
course with  the  French  Republic,  'if  he  shall 
deem  it  expedient  and  consistent  with  the 
Interest  of  the  United  States,'  and  to  re- 
voke such  order  vbenerer,  in  his  opinion, 
the  interest  of  the  United  States  ahaU  re- 
quire;' by  the  act  of  D«oember  18,  ISOS,  to 
suspend,  for  a  named  time,  the  operation 
of  the  nonimportation  act  ol  tlM  same  year, 
'if,  in  his  judgment,  the  public  interest 
should  require  it;'  by  the  act  of  Uay  1, 
1810  [2  Stat,  at  L.  606,  chap.  39,  I  4],  to 

H  revive  a  former  act,  as  to  Great  Britaia  or 

M  France,    if   either   country   had   not,   by    a 

*  named  day,  so  revoked  or  modified  its  edicts 

aa  not  'to  violate  tlie  neutral  «ommerce  of 

tbe   United  Statesi'   by  the  acts  ot  March 

5,  1815,  and  May  31,  1B30,  to  declare  the  re- 
peal, as  to  any  foreign  nation,  of  the  sev- 
eral acta  imposing  duties  on  the  tonnage  of 
ships  and  vessels,  and  on  goods,  wares,  and 
merchandise  imported  into  tke  United 
States,  when  he  should  be  'sa/tisBed'  that 
tbe  discriminating  duties  of  such  foreign 
uationB,  'so  far  as  they  operate  to  the  dis- 
advantage of  the  United  States,'  had  been 
abolished;  by  tbe  act  of  March  6,  18Q6,  to 
dedare  tbe  provisions  of  the  act  forbidding 
the  importation  into  this  eountry  of  neat 
cattle  and  the  bides  of  neat  cattle,  to  be 
inoperative,  "whenever,  in  bis  judgment,' 
their  importation  'may  be  made  without 
danger  of  the  introduction  or  spread  of  con- 
tagious or  infectious  disease  among  the  cat- 
tle of  the  United  States,' — must  be  regarded 
as  unwarranted  by  the  Constitution,  if  the 
contention  of  the  appellants  in  respect  to 
the  3d  section  of  the  act  of  October  I,  1S90, 
be  sustained." 

Touching  the  general  question  the  court 
said:  "That  Congress  cannot  delegate  legis- 
lative power  to  the  President  ia  a  principle 
universally  recognized  as  vital  to  the  integ- 
rity and  maintenance  of  the  system  of  gov- 
ernment ordained  by  the  Constitution.  Tbe 
act  of  October  I,  1890,  in  the  particular  un- 
der consideration,   is  not   Inconsistent  with 

March  3d,  1817,  chap.  39,  3  Stat,  at  L.  361 ; 
of  January  7th,  IS24,  chap.  4.  4  Stat,  at  I.. 
3;  of  May  24th,  1828,  chap.  Ill,  4  Stat,  at  L. 
808,  U.  S.  Comp.  Stat.  1901,  p.  Z85Q;  of  act 


tliat  priaciple.  It  doea  not,  in  any  r«al 
sense,  invest  the  President  wilAi  the  power 
of  legislation.  For  the  purpose  of  securing 
reciprocal  trade  wit^  oountnes  produdng 
and  exporting  sugar,  molaasea,  ooSee,  tea, 
and  hides.  Congress  iteeU  determined  that 
the  provisions  of  the  act  of  October  1,  ISSQ, 
permitting  the  free  introduction  of  such  ar- 
ticles, should  be  suspended  aa  to  any  coun- 
try producing  and  exporting  them  that  im- 
posed ezactiona  and  dutiea  on  the  agrionltn- 
ral  and  other  producta  of  the  United  States, 
which  the  President  deemed,  that  is,  which 
ha  found  to  be,  reciprocally  unequal  and  un- 
reasonable. Congress  itself  prescribed,  in 
advance,  tbe  dutiea  to  be  levied,  oolleeted, 
and  paid,  on  sugar,  molasses,  coRes.  tea,  or 
hidea,  produced  by  or  exported  from  suchg, 
designated  country,  while  the  suspension  * 
lasted.  Nothing  involving  the  expediency* 
or  the  just  operation  of  inch  legialation  was 
left  to  the  determination  of  the  President. 
The  words,  'he  may  deem,'  in  the  3d  seotiMi, 
of  course,  implied  that  the  President  would 
examine  the  commercial  regulatiooa  of  other 
countries  producing  and  exporting  sugar, 
molasses,  coffee,  tea,  and  hides,  and  form  a 
judgment  as  to  whether  they  were  recipro- 
cally equal  and  reasonable,  or  tbe  contrary, 
in  their  effect  upon  American  products.  But 
when  he  ascertained  the  fact  that  dutiea 
and  exactions,  reciprocally  unequal  and  un- 
reasonable,  were  imposed  upon  the  agricul- 
tural or  other  products  of  the  United  State* 
by  a  country  producdng  and  exporting  sugar, 
molasses,  ooflee,  tea,  or  hides,  it  became  his 
duty  to  issue  a  proclamation  declaring  tb* 
suspension,  as  to  that  country,  which  Otm- 
gresB  bad  determined  should  oocur.  He  bad 
no  discretion  in  the  premisea  except  in  ra- 
spect  to  the  duration  of  the  snipenslon  so 
ordered.  But  that  related  only  to  the  en- 
forcement of  the  policy  established  by  Oon- 
grese.  As  the  suspension  vraa  absolutely 
required  when  the  President  ascertained  the 
existence  of  a  particular  fact,  it  cannot  ba 
said  that,  in  ascertaining  that  fact,  and  la 
issuing  his  proclamation,  in  obedience  to  the 
legislative  will,  he  exercised  tbe  function  d 
making  laws.  Legislative  power  was  sxer- 
cised  when  Congress  declared  that  tbe  sus- 
pension should  take  effect  upon  a  named 
contingency.  What  the  President  was  re- 
quired to  do  was  simply  in  execution  of  the 
act  of  Congress.  It  waa  not  the  making  of 
law.  He  waa  the  mere  agent  of  the  law- 
making department  to  ascertain  and  declare 
the  event  upon  which  lU  expressed  will  waa 

gust  6th,  1864,  chap.  2S9.  10  Stat  at  L.  SST; 
II  Stat,  at  L.  790;  of  March  8th,  1866,  chap. 
12,  14  Stat,  at  L.  3,  26  SUt.  at  L.  616,  chap. 
1244;  of  act  June  26th,  1684,  chap.  121,  h 
Stat,  at  L.  07,  U.  S.  Oomp.  Stat.   1901,  p. 


lyCOOglC 


1906. 


UNION  BRIDGK  00.  T.  tHnXED  ffTAXSa 


vn 


to  Uka  effect.  It  nu  ft  part  of  th*  law 
ItaeU  ma  it  left  the  h*jul>  of  CongreM  tb»t 
the  proTiuooe,  full  utd  cotDpIete  in  tlieni- 
■elves,  permitting  the  fre«  introduction  of 
■ugari,  raoIaHee,  coffee,  tea,  and  hide*,  from 
particular  counUiee,  abonld  be  eiupei  ~ 
in  a  given  contiogtnej,  and  that,  in 
of  aueh  ■uapensiona,  certain  dutiea  should  b« 
impoted."  Again;  "  "The  tme  dietinetlon,' 
^  a<  Judge  Rannej,  Bpealdng  for  the  supreme 
n  Murt  of  Oliio,  has  well  said,  '■■  between  th« 
•  delegation  of  power  to  make  the  Uw,*which 
neceesarllf  inTolvea  a  diacretlon  at  to  wtiat 
it  Bltall  be,  and  oonferring  authority  or  dia- 
QTBtion  ai  to  !t«  esecution,  to  be  exeiciaed 
nnder  and  in  pnnuance  of  the  law.  The 
first  cannot  be  done;  to  the  latter  no  valid 
objection  can  be  made.'  Qndnnati,  W.  A 
Z.  R.  Co.  V.  ainton  County,  I  Ohio  fit.  88. 
In  Moers  v.  Reading,  21  Pa.  IBS,  202,  the 
language  of  the  court  was:  'Half  the  stat- 
utes on  our  books  are  in  the  altaniatlve, 
depending  on  the  discretion  of  some  person 
•r  persons  to  whom  Is  oonflded  the  duty  of 
determining  whether  the  proper  oeeadon  ex- 
ists for  executing  them.  But  it  cannot  be 
said  that  the  exercise  of  such  discretion 
la  the  making  of  the  law.'  So, 
Lodte'B  Appeal,  72  Pa.  491,  4S»,  13 
Am.  Rep.  TIO,  721:  To  assert  that  a  law 
Is  leae  than  a  law  because  It  la  made  to  de- 
pend on  a  future  event  or  aet  ie  to  rob  the 
Isgialature  of  the  power  to  aet  wisely  for 
tbe  public  welfare  whenever  a  law  is  passed 
relating  to  a  stat«  of  affairs  not  yet  devel- 
•pad,  or  to  things  future  and  impossible  to 
fnlly  know.'  He  proper  distinction,  the 
aonrt  said,  was  this:  The  legislature  can- 
not delegate  its  power  to  make  a  law;  but 
It  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  ol  tilings  upon 
which  the  law  makes,  or  Intends  to  make. 
Its  own  action  depend.  To  deny  this  would 
be  to  stop  the  wheels  of  government.  There 
are  many  things  upon  which  wise  and  useful 
legislation  must  depend  which  cannot  be 
known  to  the  lawmaking  power,  and  must, 
tkeiefore,  ba  a  subject  of  Inquiry  and  de- 
termination ontafde  of  the  halls  of  legis- 
latlon.'  What  has  been  said  Is  equally  ap- 
plicable to  the  objection  that  the  3d  section 
of  the  act  invests  the  President  with  treaty- 
making  power.  The  court  la  of  the  opinion 
that  the  M  section  of  the  act  of  October  1, 
1800,  is  not  liable  to  the  abjection  that  it 
transfers  legislative  and  treaty-making  pow- 
er to  the  Freeident." 

Tbe  latest  case  bearing  on  the  general 
qnwtion  is  Buttfield  v.  Stranahan,  102  U. 
a  470,  4B6,  48  L.  ed.  S2fi,  SSS,  24  Bnp.  Ct 
Rap.  340,  356.  That  case  Involved  the  oon- 
sUtvtlcmality  of  tbe  aet  of  Congress  of 
Ibndi  2d.  1897  (20  Stat,  at  L.  604,  chap. 
ass,  U.  S.  Oomp.  Stat.  1001,  p.  »1M),  nlat- 


ing  to  tbe  "impMtatlon  of  impure  and  on-  m 
wholesome  tea."  Vie  act  provided  for  the§ 
appointment  by^the  Secrets^  of  the  Treas-  • 
ury  of  a  board  of  seven  taa  experts,  who 
should  prepare  and  submit  to  him  standard 
samples  of  that  article^  One  section  of  the 
aet  provided:  "That  tbe  Secretary  of  the 
Treasury,  upon  the  Tecommendatiiui  of  tbe 
said  board,  shall  fix  and  establish  uniform 
standards  of  purity,  quality,  and  fltnesa  for 
consumption  of  all  kinds  of  teas  Imported 
into  the  United  Statea,  and  shall  procure 
and  deposit  in  tbe  custom  houses  of  the 
ports  of  New  York,  Chicago,  San  Francisco, 
and  such  other  ports  aa  he  may  determine, 
duplicate  samples  of  and)  ataadards;  that 
said  Secretary  shall  procure  a  sufficient 
number  of  ot^r  duplicate  samples  of  such 
standards  to  supply  the  importers  and  deal- 
en  in  tea  at  all  ports  desiring  the  tame  at 
cosL  All  teas,  or  merchandise  described  as 
tea,  of  inferior  purity,  quality,  and  fitnesa 
for  consumption  to  audi  standards  shall  Im 
denned  within  the  pTohibition  of  the  1st 
section  hereof."  [|  3.]  In  that  case  it  was 
contended  that  tbe  act  waa  unoonstitntlon- 
al,  as  making  the  right  to  import  tea  de- 
pend upon  the  arbUrary  action  of  the  Seo- 
retary  of  the  Treaaury  and  a  board  ap- 
pointed by  him;  as  excluding  from  imptnt 
wholesome,  genuine  and  nnadulterated  tea; 
and,  as  discriminating  unequally  in  the  ad- 
mission of  the  different  kinds  of  teas  for  im- 
port, as  well  aa  In  the  right  to  sell  and  pur- 
chase that  article.  The  act  conferred,  it  was 
objected,  upon  the  Secretary  and  the  board, 
the  unoontrolled  power  of  fixing  standards 
of  purity,  quali^,  and  fttneee  for  consump- 
tion, and  thus  to  prescribe  arbtbrarily  what 
teas  may  be  imported  and  dealt  In.  Tbe 
question  of  constitutional  law  so  raised  waa 
thus  disposed  of  by  the  court:  "Tbe  claim 
that  the  stotuto  commits  to  the  arbitrary 
discretion  of  tbe  Secretary  of  tbe  Treasur? 
the  determination  of  what  teas  may  be  Im> 
ported,  and  therefore  in  effect  vests  that 
oflkial  with  legislative  power,  is  without 
merit.  We  are  of  opinion  that  the  statute, 
when  properly  construed,  as  aaid  by  the 
circuit  court  of  appeals,  but  expresses  the 
purpose  to  exclude  the  lowest  grades  of  tea, 
vrbether  demonstrably  of  Inferior  purity,  or^ 
unfit  for  consumption,  or  preaumably  so  be-v 
cause  of  their  inferior  quality. 'His,  in  ef-* 
feet,  was  the  fixing  of  a  primary  standard, 
and  devolved  upon  the  Secretary  of  the  Treas- 
ury the  mere  executive  duty  to  effectuate 
the  legislative  policy  declared  in  the  stat- 
ute. The  case  is  within  the  principle  of 
Marshall  Held  A  Oo.  v.  Clark,  143  U,  B. 
649,  80  L.  ed.  294,  12  Sup.  Ct.  Rep.  4H, 
where  it  waa  dedded  that  the  3d  section 
of  the  tariff  not  of  October  1,  1890,  was  not 
lepngaaat  to  the  Conctitntton  a4  oonfi^ 
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ring  IcgialfttiTa  sad  trwrty-maklng  power  on 
tha  Preaident,  becMve  It  »uthoruad  Mm  to 
■uapend  tlu  provisioiiB  of  the  act  relating 
to  tike  free  introduction  of  augar,  moluiea, 
ooifee,  tea,  and  hides.  We  may  lay  of  the 
legislation  in  thie  ca«e,  aa  wa«  eaid  of  Che 
legislation  considered  in  Marahall  Field  ft 
Co.  T.  Clark,  that  it  dosa  not,  in  any  real 
Muae,  invest  adminiatrative  offlciala  with 
the  power  of  legieUtion.  Congreaa  legia- 
lated  on  the  aubject  aa  far  aa  waa  reason- 
ably practicable,  aiid,  from  the  necewitiea 
of  the  case,  was  compelled  to  leare  to  ex- 
ecutive offidala  the  duty  of  bringing  about 
the  result  pointed  out  by  the  atatute.  To 
deny  the  power  of  CongreSB  to  del^ato  auch 
a  duty  would,  in  effect,  amount  but  to  de- 
daring  that  the  plenary  power  Tested  ii 
Congreas  to  r^ulate  foreign  commerce  could 
not  be  affleseioualy  exerted.' 

It  would  seem  too  clear  to  admit  of  seri- 
ous doubt  that  the  statute  under  which  the 
Secretary  of  War  proceeded  Is  m  entire  har- 
mony with  the  principles  announced  in  for' 
mer  oases.  In  do  substantial,  just  asnes 
does  it  confer  upon  that  offlcer,  as  the  head 
of  an  executlre  department,  powers  strictly 
legislative  or  judicial  in  their  nature,  or 
which  must  be  exelusivdy  exercised  t^  Con- 
gress or  by  the  oonrta.  It  has  long  been 
the  policy  of  the  government  to  remove  suet 
unreasonable  obsitmctions  to  the  free  navi' 
gation  of  the  water  ways  of  tlie  United 
States  as  were  caused  by  bridges  main- 
tained over  them.  That  such  an  object  waa 
of  common  interest  and  within  the  compe- 
tency of  Congreas,  under  ita  power  to  regu- 
late coQuneroe,  everyone  must  admit:  for 
commerce  comprehends  navigation,  and  there- 
fore to  free  navigation  from  unreasonable 
<Aatructions  is  a  legitimate  exertion  of 
a  that  power.  Clbbons  v.  Odgen,  0  Wheat. 
»  1,  ISO,  190,  B  L.  ed.  23, 68, 68.  As  appropriate 
•  to  the  objedt^to  be  acaompUshed,  as  a  means 
to  an  end  within  the  power  of  the  national 
government,  Oongreas,  in  execution  of  a  de- 
clared policy,  committed  to  the  Secretary  of 
War  the  duty  of  aeeertaining  all  the  facts 
essential  in  any  inquiry  whether  particular 
bridges,  over  the  water  ways  of  the  United 
Btates,  were  nnreaaonable  obstructions  to 
free  navigation.  Beyond  question,  if  it  had 
SO  elected,  Congress,  in  some  effective  mode 
and  without  previous  investigation  through 
executive  olBcera,  could  have  determined  for 
Uself,  primarily,  the  fact  whetlier  the  bridge 
here  in  question  was  an  unreasonable  ob- 
struction to  navigation,  and,  if  it  was  found 
to  be  of  that  character  could,  by  direct  Ic^a- 
lation,  have  required  the  defendant  to  make 
such  alterations  of  ite  bridge  as  were  requis- 
ite tor'tbe  protection  of  navigation  and  com- 
merce over  the  wster  way  In  question.  But 
Investigations  by  Oongrass  aa  to  eaeh  par- 


ticular bridge  alleged  to  oonatltnte  an  un- 
reasonable obstruction  to  free  navigation, 
and  direct  legislation  covering  each  case, 
separately,  would  be  Impraoticable,  in  view 
of  the  vast  and  varied  interests  which  re- 
quire national  legislation  from  time  to  time. 
By  the  statute  in  question  Congress  declared 
in  effect  that  navigation  should  be  freed 
from  unreasonable  obstructions  arising  from 
bridges  of  inauEBcient  height,  width  of  span, 
or  other  defects.  It  atopped,  however,  with 
this  declaration  of  a  general  rule,  and  im- 
posed upon  the  Secretary  of  War  the  duty 
of  ascertaining  what  puticular  cases  came 
within  the  rule  prescribed  by  Congress,  as 
well  aa  the  duty  ot  enforcing  Che  rule  In 
such  cases.  In  performing  that  duty  the 
Secretary  of  War  will  only  execute  the 
clearly -expressed  will  of  Congress,  and  will 
not,  in  any  tme  sense,  exert  legislative  or 
judicial  power.  He  could  not  be  said  to  oi- 
ercise  strictly  Iq^latlve  or  judicial  power 
any  more,  for  instanoe,  than  It  could  be 
said  that  executive  officers  exercise  OtA 
power  when,  upon  luveatlgation,  they  as- 
certain whether  a  partteular  appllosnt  for 
a  pension  belongs  to  a  elass  ot  persons  who, 
under  the  general  rules  preeoribed  by  Con- 
gress, are  entitled  to  penaioos.  If  the  prin-  a 
ciple  for  wUch  the  defendant*aontenda  re-  • 
eeived  our  approval  the  conclusion  could  not 
be  avoided  that  executive  officers,  in  all  tbe 
departments,  in  carrying  ont  the  will  of 
Congress,  aa  expressed  in  statutes  enacted 
by  It,  have,  from  the  foundation  ol  the  na- 
tional government,  exercised,  and  are  now 
exercising,  powers  as  to  mere  details,  that 
are  etrictty  legislative  or  judicial  in  their 
nature.  This  will  be  apparent  upon  an  ex- 
amination of  the  various  statutes  that  con- 
fer anthority  upon  executive  departmoita 
in  respect  of  the  enforcement  of  the  laws  <^ 
the  United  States.  Indeed,  it  is  not  too 
much  to  say  that  a  danlal  to  Congress  (rf 
the  right,  under  the  Constitution,  to  dela- 
gate  the  power  to  determine  some  fact  or 
the  state  of  things  upon  which  the  enforce- 
ment ot  Its  enactment  depends,  wonld  be 
"to  stop  the  wheels  of  government"  and 
bring  about  confusion.  If  not  paralysta,  is 
the  conduct  of  the  public  business. 

To  this  may  be  added  the  consideration 
that  Congreas,  1^  the  act  of  ISSB,  did  not 
invest  the  Secretary  of  War  with  any  pow- 
er in  these  matters  that  oould  reaaooably 
be  characterised  as  arbitrary.  He  cannot 
act  In  reference  to  any  bridge  alleged  to  be 
an  unreasonable  obstruction  to  free  naviga- 
tion without  first  ^ving  the  partiaa  an  op- 
portunity to  be  heard.  He  cannot  require 
any  bridge  of  that  eharscter  to  be  altered, 
even  for  the  purpose  of  rendering  naviga- 
tion through  or  under  it  reasonably  free. 
easy,  and  unobstructed,  witbont  giving  pra- 
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Tioua  notice  to  the  penoni  or  corponttoiu 
vwDiDg  or  controlling  the  bridge,  apedfying 
tha  chiiDgM  reeommandad  by  the  Chief  of 
Engineerg,  and  allowing  a  reuonable  tima 
in  which  to  maka  them.  If,  at  tha  end  of 
such  time,  the  required  alteration!  hare  not 
been  made,  then  the  Secretary  ia  required 
to  bring  the  matter  to  the  attention  of  the 
United  States  district  attorney  in  order 
that  criminal  proceedings  may  be  instituted 
to  enfoive  the  act  of  Congreia.  In  the  prea- 
ent  case  all  the  proTiaiona  of  the  atatute 
were  complied  with.  The  partial  ooncemed 
were  duly  notified  and  wm*  fully  heard. 
Nor  ia  there  any  reaaon  to  aay  that  tha 
Secretary  of  War  was  not  entirely  juati- 
Iflad,  if  not  compelled,  by  tha  evidence,  in 
rlndingtthat  the  bridge  in  question  wa*  an 
onreasonable  obatruotion  to  eommerca  and 
■avigatiou  aa  now  conducted. 

We  are  of  opinion,  that  the  aot  in  qnes- 
tion  is  not  unconstitutional  u  conferring 
apon  the  Secretary  of  War  powers  of  nich 
nature  that  they  could  not  b«  delegated  to 
Unn  by  Congresa. 

Tb»  next  prlneipal  contention  of  the 
Bridge  Company  is  that  the  act  of  ISOB  ia 
onoonstitationa],  in  that  it  makea  no  pro' 
▼iaion,  and  the  United  Statea  has  not  of- 
fered, to  compensate  it  for  the  aum  that  will 
Bceesaarily  h«  expended  In  order  to  maite 
the  alterations  or  change*  required  by  the 
order  of  the  Secretary  of  War.  In  other 
words,  the  defendant  Inalata  that  what  the 
United  Statea  require*  to  ba  done  In  re- 
spect of  defendant's  bridge  Is  a  taking  of 
^*ate  property  for  public  rut,  which  tha 
gOTemment  Is  forbidden  by  tha  ConatitutioB 
to  do  without  making  jnat  eompensatlon  to, 
or  wltbont  making  provision  to  Justly  oom- 
pmsate,  the  owner.  Stating  the  qneetlon 
in  another  way,  the  contention  is,  In  effect, 
that  even  if  tha  United  Statea  did  not  ex- 
pressly asaent  to  the  construction  of  this 
bridge  &■  it  la,  and  even  if  the  bridge  has 
become  an  unreasonable  obstruction  to  the 
free  navigation  of  the  water  way  In  qnas- 
tion,  the  exertion  of  the  power  of  the  United 
States  to  regulate  commerce  among  the 
states  ie  subjeot  to  the  fundamental  condi- 
tion that  it  cannot  require  the  defendant, 
whose  bridf^e  was  lawfully  oonatructcd,  to 
make  any  alteration!,  however  necessary  to 
secure  free  navigation,  without  paying  or 
securing  to  It  eontpensation  for  the  reason- 
able cost  of  such  alterations. 

The  propositions  are  combated  by  the 
goverament,  wliich  contends  that  the  alter- 
ations or  change*  required  to  secure  navi- 
gation against  an  unreasonable  obstruction 
la  not  a  taking  of  private  property  for  pnb- 
Uo  nse  within  the  meantnii;  of  the  Constitu- 
tion, and  that  the  cost  of  such  alterations 
«r  AxogM  k  to  be  deemed  Incidental  only 


to  the  exercise  of  an  undoubted  tnnetlon  of 
the  Unit«d  States,  when  exerting,  through  . 
Oongreaa,  its  power  to  regulate  commcroa  » 
among  the  Btates,*and  therefore  navigation  • 
upon  the  water  ways  on  and  over  whioh 
such  oommerce  is  conductod. 

It  would  seem  clear  that  this  issue  has 
likewise  been  determinad  by  the  principles 
announced  in  the  previous  cases  of  this 
court    Let  us  see  whether  such  be  the  fact, 

A  leading  eass  upon  this  subject  ia  Qib- 
Bon  r.  United  Statea,  166  U.  8.  289,  271,  41 
L.  ed.  S9G,  9S8,  17  Sup.  Ct  Bep,  678,  570,  et 
seq.  Congreae,  by  the  river  and  harbor  acta  of 
1S84  and  16S6  (23  Stat,  at  L.  133,  147,  chap. 
229,  U.  8.  Comp.  Btat.  1901,  p.  3524,  24 
Stat,  at  L.  3ie,  327,  chap.  D29),  authorised 
and  directed  the  improrement  of  the  Ohio 
river,  and  made  appropriations  to  effect 
that  object.  Under  the  authority  of  ths 
Secretary  of  War,  and  the  Engineer  Corps 
of  the  Army,  a  dike  waa  oonstmcted  la 
that  river  for  the  purpose  of  concentrating 
the  water-flow  In  the  main  channel  of  the 
river,  near  Neville  ialand.  The  dike  began 
at  a  certain  point  on  tite  island.  Its  eon* 
struetion  sabatantially  destroyed  tha  land- 
ing on  and  in  front  of  m  farm,  owned  by 
Mrs.  Gibson,  on  that  ialand,  preventing, 
during  moat  of  the  year,  frea  egress  and 
ingress  from  and  to  neb  farm  to  the  main 
or  navigable  channel  of  the  river.  At  tha 
time  of  the  construction  of  tha  dike  that 
farm  waa  In  a  high  state  of  cultivation,  wall 
improved,  with  a  dwelling  iiouse,  bam,  and 
oatbuUdlngs.  It  bad  a  frontage  of  a  thou- 
sand feet  on  ttie  main  navigable  ehannel, 
and  the  owner  had  a  landing  there  whieli 
was  used  In  ths  shipping  of  produeta  from 
and  supplies  to  her  farm,  and  waa  the  only 
one  from  which  such  products  and  supplies 
eould  be  ahlpped.  Before  the  oonitruetion 
of  the  dike  the  farm,  by  reason  of  the  use 
to  which  it  waa  put,  w«s  worth  |800  pst 
acre.  The  obetruetlon  caused  by  the  dike 
reduced  Ita  value  to  VIGO  or  (200  per  acre, 
resulting  in  damages  to  the  owner  in  access 
of  ¥3,(H)0.  Suit  was  brought  against  ths 
United  States  in  the  court  of  claims  to  re* 
cover  auch  damegea.  That  court  found,  aa 
a  eoncluftoQ  of  law,  that  the  owner  was 
not  entitled  to  recover. 

The  Chief  Justice  of  this  court,  deliver-  ^ 
Ing  Its  unanimoua  judgment,  said:  "AllS 
navigable  waters  are  under  the'control  of* 
the  United  States  for  the  purpose  of  regu- 
lating and  improving  navigation,  and  al- 
though the  title  to  the  shore  and  aubmerged 
soil  is  in  the  variona  states  and  individual 
owners  under  them.  It  is  always  subject  to 
the  servitude  in  respect  of  navigation  cre- 
ated la  favor  of  ths  Federal  government  by 
the  Oonstltntion.  Bontb  Carolina  v.  Geof< 
gi»,  «S  U.  S.  4,  eS  L.  ed.  7S2;  Shively  T. 
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Bow1b7,  102  U.  5.  1,  S8  L.  «d.  331,  U  Sup. 
Ct.  Rep.  546;  Eldridge  t.  TTezeTant,  160 
U.  S.  452,  40  L.  ed.  4B0,  Ifl  Sup.  CL  Rep. 
34S."  After  referring  to  Beveml  adjadged 
eues  the  court  proceeded:  "The  Sth  Amend- 
ment to  the  Cotutitutlon  of  the  United 
State!  provides  th&t  private  property  ahall 
not  "be  taken  for  public  use  without  just 
compenaatioD.'  Here,  however,  the  damage 
of  which  Mrs.  Gibson  coiDpIaiaed  was  not 
the  result  of  tbe  taking  of  anj  part  of  her 
property,  whether  upland  or  submerged,  or 
ft  direct  invaaion  thereof,  but  the  inddental 
consequence  of  the  lawful  and  proper  exer- 
eisa  of  a  governmental  power.  The  applica- 
ble prindpla  is  expounded  In  Northera 
Trsnsp.  Co.  v.  Chicago,  S9  U.  S.  63S,  2S  L. 
ed.  3SS.  In  that  case,  plaintiff,  being  tui 
owner  of  land  altuated  at  th«  interiection 
of  La  Salle  street  in  Chicago,  with  the  Chi- 
cago river,  upon  which  It  had  valuable  dock 
and  warehouse  Aceommodationa,  with  a 
numerous  line  of  steamBn  accustomed  to 
land  at  that  dodE,  was  interrupted  In  hii 
nae  thereof  by  the  building  ol  a  tunnel  un- 
der the  Chicago  river  by  authority  of  the 
state  legislature,  in  acoompUahlng  which 
work  it  waa  neceaaary  to  tear  up  La  Salle 
street,  which  precluded  plaintiff  from  ac- 
cess to  his  property  for  a  considerable  time ; 
also  to  build  a  coffer  dam  in  the  CStlcago 
river,  which  excluded  hia  veasela  from  acceea 
to  his  docks;  and  such  an  injury  was  held 
to  be  damnum  aisqut  infuria.  The  court 
aaid,  again  speaking  through  Mr.  Justice 
Strong:  "But  ac^  done  in  the  proper  ezer- 
idae  of  governmental  powers,  and  not  dl* 
reetly  encroaching  upon  private  property, 
though  tbeir  conaequencea  may  impair  Its 
use,  are  universally  held  not  to  be  a  taking 
viUilD  the  meaning  of  the  constitutional 
^  provision.    They  do  not  entitle  the  owner  of 

•  such   proper^  to  compensation    from   the 

•  atate  or  its  agents,  or  ^ve  him  any*rlght  of 
•etion.  This  is  supported  by  an  immense 
weight  of  authority.'  ,  ,  ,  Moreover,  ripar- 
ian ownership  is  subject  to  the  obligation  to 
suffer  the  consequences  of  the  improvement 
of  navigation  In  the  exercise  of  the  dominant 
right  of  the  government  In  that  regard.  The 
legislative  authority  for  these  works  con- 
sisted simply  In  an  appropriation  for  their 
conetmetion,  bnt  this  was  an  assertion  of 
a  right  belon^ng  to  the  government,  to 
which  riparian  property  was  subject,  and 
sot  of  a  right  to  appropriate  private  prop- 
erty, not  burdened  with  such  servitude,  to 
public  purposes.  In  short,  the  damage  re- 
■nlting  from  the  prosecutloD  of  this  Im- 
provement of  a  navigable  highway  for  the 
pid>lie  good  was  not  the  result  of  a  taking 
•f  appellant's  property,  and  was  merely  in- 
iidental  to  tbe  ezerdse  of  a  aervitode  to 


'  which  her  property  had  always  been  tub- 

The  Gibson  Case  was  refsrred  to  witb 
approval  in  Scranton  v.  Wheeler,  179  U.  B, 
141,  153,  162,  45  L.  ed.  126,  133,  137,  £1  Sup. 
Ct  Rep.  43,  S3,  S7.  The  latter  case  involved 
tbe  question  whether  the  owner  of  land  oa 
the  St.  Mary's  river,  in  Micfaigan,  was  en- 
titled, under  the  Constitution  of  the  Uniteil' 
States,  to  be  compensated  for  the  injury  or 
damage  done  him,  aa  a  riparian  owner,  by 
certain  work  done  in  that  river  under  the- 
authority  of  the  United  States.  The  con- 
I  trolling  question  was  whether  the  prohibi- 
'  tlon  In  the  Constitution  of  the  United  States 
of  the  taking  of  private  property  for  pub- 
lie  use  without  jnst  compensation  has  any 
application  to  the  esse  of  an  ovnier  of  land 
bordering  on  a  pnblie  navigable  river  whoM 
access  from  his  land  to  navigability  is  p«i^ 
manently  lost  by  reason  of  the  oonstniction 
of  a  pier  resting  on  submerged  lands  In 
front  of  bis  upland,  and  which  pier  wa* 
erected  by  the  United  States  for  the  pur- 
pose only  of  improving  the  navigation  ot 
such  river.  After  observing  that  when  that 
which  is  done  amounts,  within  the  meaning 
of  the  Constitution,  to  a  taking  of  privat* 
property  for  publio  use,  and  tbat  Congress 
may  not,  in  the  exercise  of  its  power  to 
regulate  commerce,  override  the  provision  g, 
for  just  Gompenaation  when  private  prop-JJ 
erty  Is  so  taken,  the  court  entered*upon  a* 
review  of  some  of  the  adjudged  cases. 
Among  other  things  it  said:  "All  the  casM 
concur  in  holding  that  the  power  of  Con- 
gress to  regulate  eommeroe,  and  therefor* 
navigation,  is  paramount,  and  ia  unrestrict- 
ed except  by  the  limitations  upon  its  an* 
tboritj  by  the  Constitution.  Of  couno, 
every  part  of  the  Constitution  is  aa  binding 
npon  Congreaa  as  upon  the  people.  Tha 
guarantiee  prescribed  by  it  for  the  secu- 
rity of  private  property  must  be  reepectocl 
by  all.  But  whether  navigation  upon  waters 
over  which  Congress  may  exert  its  author- 
ity requires  improvement  at  all,  or  improvo- 
ment  In  a  particular  way,  are  matters  whol- 
ly within  Its  discretion;  and  the  judidary 
is  without  power  to  control  or  defeat  tbs 
will  of  Congress,  so  long  as  tbat  branch  of 
tbe  government  does  not  transcend'  the  lim- 
it* established  by  the  supreme  law  of  ths 
land.  Is  tbe  broad  power  with  whicfi  Con- 
gress is  invested  burdened  with  the  condl* 
tion  that  a  riparian  owner  whose  land  bor- 
ders upon  a  navigable  water  of  the  United 
States  shall  be  compensated  for  his  right 
of  access  to  navigability  whenever  such 
right  ceases  to  be  of  value  solely  In  eonae- 
quenee  of  the  Improvement  of  Barigation 
by  means  of  piers  resting  npon  submerged 
lands  away  from  thn  shors  linel  We 
think  not."    '^he  primary  oee,"  the  oonxfc 
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«ud,  "of  the  waten  &nd  the  lends  under 
them  is  for  puipoae»  of  ntiYigation,  end  the 
erection  of  piere  in  them  to  improre  nsvt- 
^tion  for  the  public  is  entirely  conaiatent 
with  such  use,  end  infringe!  no  right  of  the 
rip&rian  owner.  Whatever  the  nature  of 
the  interest  of  a  riparian  owner  In  the  lub- 
merged  landa  in  front  of  hie  upland  border- 
ing on  a  public  navigable  water,  his  title 
ie  not  a*  full  and  complete  aa  his  title  to 
fast  land  which  has  no  direct  connection 
with  the  navigation  of  such  water.  It  ie  a 
4]ualil]ed  title,  a  bare  technical  title,  not  at 
hia  absolute  disposal,  as  !■  his  upland,  bul 
to  be  held  at  all  times  enbordinate  to  such 
use  of  the  eubmerged  lands  and  of  the 
waters  flowing  oxer  them  as  may  be  oon- 
•istent  with  or  demanded  bj  the  public 
right  of  navigation.  In  Lonnan  t.  Benson, 
I  8  Mich.  13,  22,  77  Am.  Dec.  435,  the  supreme 
*  eoart  of  Michigan,  speaking 'by  Justice 
Campbell,  declared  the  right  of  navigation 
to  be  one  to  which  all  others  were  sub- 
servient. .  .  .  But  the  contention  is  that 
eompensation  must  be  made  for  the  loes  of 
tjie  plaintifTa  acoess  from  his  upland  to 
navigability  incidentally  resulting  from  the 
occupancy  of  the  submerged  lands,  even  If 
the  construction  and  maintenance  of  a  pier 
resting  upon  them  be  necessary  or  valua- 
ble in  the  proper  improvement  of  naviga- 
tion. We  cannot  assent  to  this  view.  If 
the  riparian  owner  cannot  enjoy  access  to 
navigability  because  of  the  improTcmeht  of 
navigation  by  the  construction  away  from 
the  shore  line  of  worke  in  a  public  naviga- 
ble river  or  water,  and  if  such  right  of  ac- 
cess ceases  alone  for  that  reason  to  be  of 
Talue,  there  is  not,  within  the  meaning  of 
the  Constitution,  a  taking  of  private  prop- 
erty for  publie  use,  but  only  a  consequen- 
tial injury  to  a  right  which  must  be  en- 
joyed, as  was  said  In  Yates  v.  MilwaukeCi 
10  Wall  407,  604,  506,  19  L.  ed.  084,  S88, 
967,  'In  due  subjection  to  the  rights  of  the 
public,' — an  injury  resulting  incidentally 
from  the  exercise  of  a  governmental  power 
for  the  benefit  of  the  general  public,  and 
from  which  no  duty  arises  to  make  or  se- 
eure  compensation  to  the  riparian  owner. 
The  riparian  owner  acquired  the  right  of 
■eceas  to  navigability  subject  to  the  con- 
tingency that  such  right  might  become  val- 
ueless in  consequence  of  the  erection  under 
competent  authority  of  structures  on  the 
submerged  lands  in  front  of  hia  property 
for  the  purpose  of  improving  navigstion. 
When  erecting  the  pier  in  question,  the 
government  had  no  object  in  view  except, 
In  the  interest  of  the  public,  to  improve 
narigation.  It  was  not  designed  arbitrarily 
or  capriciously  to  destroy  rights  belonging 
to  any  riparian  owner.  What  waa  done  was 
Buu^festly  QScessary  to  meet  the  demands 


of  international  and  intentsts  mmmere*.'* 
The  court  further  said:  "In  our  opinion, 
it  was  not  Intended  that  the  paramount 
authority  of  Congress  to  improve  the  nar- 
igation of  the  public  navigable  waters  of 
the  United  States  should  be  crippled  by 
compelling  the  government  to  make  com- 
pensation for  the  injury  to  a  riparian  own-  ^ 
fir's  right  of  access  to  navigability  that* 
might  incidentally  reault  from'an  improve-* 
ment  ordered  by  Congresa  Ths  subject  with 
which  Congress  dealt  was  navigation.  That 
which  was  sought  to  be  aooompllshed  was 
simply  to  improve  navigation  on  the  waters 
in  question  so  as  to  meet  the  wants  of  the 
vast  commerce  passing  and  to  pass  over 
them.  Consequently  the  agents  designated 
to  perform  the  work  ordered  or  authorized 
by  Congress  had  the  right  to  proceed  in  all 
prapsr  ways  without  taking  into  scoount 
the  injury  that  might  possibly  or  indirectly 
result  from  such  work  to  the  right  of  ao- 
cess  by  riparian  owners  to  navigability.  . 
.  ,  We  are  of  opinion  that  the  court  be- 
low correctly  held  that  the  plaintiff  had  no 
such  right  of  property  in  ths  submerged 
lands  on  which  the  pier  in  question  rests 
as  entitles  him,  under  the  Oonstitution,  to 
be  compensated  for  any  loss  of  access  from 
his  upland  to  navigability  resulting  from 
the  erection  and  maintenance  of  such  pier 
by  the  United  States  In  order  to  improve, 
and  which  manifestly  did  Improve,  the  nsT- 
igation  of  a  public  navigable  water." 

In  New  Orleans  Gaslight  Co.  v.  Drainage 
CommlBBion,  197  U.  B.  453,  4S1,  462,  49  L.  ed, 
831,  835,  25  Sup.  Ct.  Rep.  471,  473,  474,  It 
appeared  that,  under  contract  with  the  city 
of  New  Orleans,  and  at  its  own  expense, 
the  gaslight  company  had  lawfully  laid  its 
pipes  at  certain  places  in  the  public  ways 
and  streets  of  that  dty.  bubsequently,  the 
drainage  commission  of  New  Orleans  adopt- 
ed a  plan  for  the  drainage  of  the  city,  which 
made  it  necessary  to  change  the  location  in 
some  places  of  the  mains  and  pipes  thereto- 
fore laid  by  ttle  gaslight  company.  That 
company  contended  that  to  require  such 
changes  was  a  taking  of  its  property  for 
public  use,  for  which  it  was  entitled,  undet 
the  Constitution,  to  compensation.  That 
view  was  rejected  by  this  court  We  said: 
"The  gas  company  did  not  acquire  any  spe- 
dGo  location  in  the  streets;  it  waa  content 
with  the  general  right  to  use  them,  and 
when  it  located  its  pipes  it  was  at  the 
risk  that  they  might  be,  at  some  future 
time,  disturbed,  when  the  stats  might  n- 
qnire,  for  a  necessary  public  nse,  that  n 
dhanges  In  location  be  made.  .  .  .  Thsg 
need  of  occupation  of  the'soil  beneath  ths* 
atreets  in  cities  is  constantly  increasing,  for 
the  supply  of  water  and  light  and  the  con- 
stmction  of  systems  of  scwerags  and  drain- 
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sgt,  and  erarjr  naaon  of  pubUo  poUcf  re- 
quire! that  granti  of  righta  in  luch  tnb- 
aurfaoe  (hall  be  beld  aubject  to  aacli  rea- 
•ooable  regulaiion  u  the  public  health  and 
safety  may  require.  There  ie  nothing  in 
the  grant  to  the  gas  eompan;,  even  If  it 
could  legally  be  done,  undertaking  to  limit 
the  right  of  the  itate  to  establish  a  system 
of  drainage  in  tbe  Streets.  We  think  what- 
ever right  the  gas  company  acquired  was 
subject,  in  so  far  as  tbe  location  of  its  pipes 
was  concerned,  to  such  future  ref^latioi 
might  be  required  in  the  interest  of  the 
public  health  and  welfare.  These  views 
amply  sustained  by  the  authorities.  Na- 
tional Watsrworks  Co.  v.  Kansas  <3ty,  £E 
Fed.  921,  In  which  the  opinion  was  deliv- 
ered by  Mr.  Justice  Brewer,  then  circuit 
judge;  Columbua  Gaslight  &  Coke  Co. 
Columbus,  60  Ohio  St.  85.  19  L.R.A.  S 

40  Am.  St.  Rep.  848,  33  N.  E.  2S2;  Jamaica 
Pond  Aqueduct  Corp.  v.  Brookline,  121  Mass. 
If;  Re  Deering,  93  N.  Y.  3fil;  Chicago,  B.  A. 
Q.   R.   Co.   V.   Chicago,   166  U.   S.   296,   254, 

41  L.  ed.  979,  9S0,  IT  Sup.  Ct.  Rep.  ESI.  In 
the  latter  case  It  was  held  that  uncompen- 
aated  obedience  to  a  regulation  enacted  for 
the  public  safety  under  the  police  power 
of  the  state  was  not  taking  property  with- 
out due  compensation.  In  our  view,  that 
is  all  there  is  to  this  ease.  The  gas  com- 
pany, by  its  grant  from  the  city,  acquired 
no  exdu^ve  right  to  the  location  of  its  pipes 
in  the  streets,  as  chosen  by  it,  under  s.  gen- 
eral grant  of  authority  to  use  the  streets. 
The  city  made  no  contract  that  tbe  gas 
company  should  not  be  disturbed  In  the 
location  chosen.  In  the  exercise  of  the  po- 
lice power  of  the  state,  for  a  purpose  highly 
necesssry  in  the  promotion  of  the  public 
health,  it  has  become  necesssry  to  change 
the  location  of  the  pipes  of  the  gas  company 
so  as  to  accommodate  them  to  the  new  pub- 
lic work.  In  complying  with  this  require- 
ment at  its  own  expense  none  of  the  prop- 
erty of  the  gss  company  has  been  tsken, 
and  the  Injury  sustained  Is  damnum  absque 
injuria." 

«  In  Chicago,  B.  ft  Q.  R.  Co.  v.  Illinois,  200 
7U.  B.  sai,*G82,  693-1(95,  50  L.  ed.  696,  606, 
609,  610,  26  Sup.  Ct.  Rep.  341,  S46,  360,  351, 
the  above  cases  were  dted  with  approval, 
and  the  principles  announced  in  them  were 
applied  agsinst  a  railway  company  owning 
a  bridge  that  had  been  lawfully  constructed 
hy  it  over  a  non-navigable  creek  running 
through  certain  swamp  or  alough  lands 
which  the  drainage  commiesioDera  were  re- 
quired by  statute  to  drain  In  order  to  make 
them  tillable  and  fit  fT  cultivation.  The 
oommlssionen,  in  executing  the  work  of 
draining,  found  it  necessary  that  the  creek 
over  which  the  railway  bridge  was  con- 
structed diould  be  deepened  and  enlartted. 


and  a  greater  opealng  made  under  the  bridge 
for  the  passage  of  the  increased  amount  of 
water  caused  by  the  deepening  onr  eotar- 
ging  of  the  bed  of  the  creek.  The  railway 
company  was  required,  at  Its  own  cost,  to 
construot  such  a  bridge  over  the  enek  as 
would  meet  the  necessities  of  the  situation 
as  it  was  or  would  be  under  the  drainage 
plan  of  the  coromissionera.  1^  company 
refused  to  obey  tbe  order.  The  eontentloB 
of  the  railway  company  was  that,  as  the 
bridge  was  lawfully  constructed  under  its 
genera]  corporate  powers,  and  as  the  depth 
and  width  of  the  channel  under  it  was  suf- 
ficient, at  tbe  time,  to  carry  off  the  water 
of  tbs  creek  as  it  then  and  subsequently 
Sowed,  the  foundation  of  tbe  bridge  could 
not  be  removed  and  its  use  of  the  bridge 
disturbed,  unless  compensation  be  first 
n>ade  or  secured  to  the  company  in  such 
amount  as  would  be  suffleient  to  meet  the 
expense  of  removing  the  timbers  and  stones 
from  tbe  creek  and  of  constructing  a  new 
bridge  of  such  length  and  with  such  open- 
ing under  it  as  the  plan  of  the  oommission- 
en  would  make  necessary.  The  company 
Insisted  that  to  require  It  to  meet  these  ei- 
peases  out  of  its  own  funds  would  be,  with- 
in the  meaning  of  the  Constitution,  a  taking 
of  its  property  for  public  use  without  com- 
pensation, and,  therefore,  without  due  proc- 
ess of  law.  The  court,  after  a  review  of 
authorities,  said:  "The  constitutional  re- 
quirement of  due  process  of  law,  which  era- 
braces  compensation  for  private  property 
taken  for  public  use,  spplies  in  every  case 
of  the  exertion  of  governments!  power.  If,|_ 
in  the  execution  of  any  power,  no  mattore 
what  it  is,  the  governmeata'Federal  or  state,* 
finds  It  necessary  to  take  private  property 
for  public  use,  It  must  obey  the  conatitu- 
tionsl  injunction  to  mak«  or  secure  just 
compensation  to  the  owner.  Cherokee  Na- 
tion V.  Southern  Kansas  R.  Co.  136  U.  B. 
641,  659,  34  L.  ed.  295,  303,  10  Sup.  Ct.  Rep. 
965;  Sweet  v.  Rechel,  169  U.  B.  380,  399, 
402,  40  L.  ed.  183.  196,  197,  18  Sup.  Ct.  Rep. 
43;  Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  336,  3T  L.  ed.  463,  471,  13  Sup. 
Ct  Rep.  622;  United  States  v.  Lynah,  188 
U.  8.  44S.  47  L.  ed.  639,  23  Sup.  Ct.  Rep. 
349.  If  the  means  employed  have  no  real 
substantial  relation  to  public  objects  which 
government  may  legally  accomplish, — If 
they  are  arUtrary  and  unreaaonsble,  be- 
yond the  necessities  of  the  case, — the  judi- 
ciary will  disregard  mere  forms,  end  inter- 
fere for  the  protection  of  rights  injuriously 
affected  by  such  illegal  action.  The  author- 
ity of  tbe  courts  to  interfere  In  such  cases 
Is  beyond  all  doubt.  Minnesota  v.  Barber, 
13S  U.  S.  aiS,  320,  34  L.  ed.  455,  458,  3  la- 
tera.  Com.  Rep.  186,  10  Sup.  Ot.  Rep.  862, 
Upon  the  Kcneral  subfect  there  is  no  real 
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eonflict  kmoiig  the  i.djndged  oum.  What- 
erer  conflict  then  1»  aruea  upon  the  qnee- 
tion  whether  there  hM  been  or  will  be,  ia 
the  particular  osAe,  within  the  true  mean- 
ing of  tbe  Constitutioii,  a  taking'  of  prl- 
Tate  property  for  public  uie.  If  the  injnrj 
complained  of  is  onlj  incidental  to  the  le- 
gitimate exetcise  of  goTemmental  powen 
for  the  public  good,  then  there  ie  no  taJUng 
of  property  for  the  public  use,  and  a 
right  to  compensation,  on  account  of  such 
injury,  does  not  attach  under  the  Oonatitu- 
tion.  Such  ia  the  present  case."  The  opin- 
ion concluded:  "Without  further  diacue- 
tion  WB  bold  it  to  be  the  duty  of  the  rail- 
way company,  ait  its  own  expense,  to  re- 
move from  the  creek  the  present  bridge,  cul- 
vert, timbers,  and  stones  placed  there  by 
It,  and  also  (unless  It  abandons  or  snrren- 
dsiB  its  right  to  cross  the  a«ek  at  or  in 
the  vicinity  o{  the  present  crossing)  to 
erect,  at  its  own  expense,  and  maintain,  a 
new  bridge  for  crossing  that  will  conform 
to  the  r^ulation*  estabiiehed  by  the  drain- 
age commissioners,  under  the  authority  of 
the  state;  and  such  a  requirement.  If  en- 
forced, will  not  amount  to  a  taking  of  pri- 
vate property  for  puDlie  use  within  the 
meBning  of  the  Constitution,  nor  to  a  de- 
g  nlai  of  the  equal  protection  of  the  laws." 
■  Tbe  latest  adjudication  by  this  court  was 
>  in  West  Chieag** Street  R.  Co.  v.  Chicago, 
ZOl  U.  S.  GOO,  624,  50  L.  ed.  846,  fiSZ,  26 
Sup.  Ct  Rep.  618,  6S3.  In  that  case  the 
principal  question  related  to  the  duty  of  a 
•treet  railroad  company,  which  had  lawfully 
constructed  a  tunnel  under  the  Chicago 
river,  to  obey  an  ordinance  of  tbe  dty,  re- 
quiring the  company,  at  its  own  cost  and 
expense,  to  lower  lb  tunnel,  so  as  to  pro- 
vide for  a  certain  depth  under  it,  which  had 
been  ascertained  by  competent  Federal  and 
local  authority  to  be  nccesaary  for  the  in- 
creased demands  of  navigation.  This  court 
held,  upon  the  adjudged  cases,  that  tbe 
rights  of  the  company,  as  the  owner  of  the 
fee  of  the  land  on  either  side  of  the  rirer 
or  in  its  bed,  were  subject  to  the  paramount 
right  of  navigation  over  the  waters  of  the 
river.  It  said:  "If,  then,  the  right  of  the 
railroad  oompany  to  have  and  nuJntaIn  a 
tunnel  under  the  Chicago  river  ie  subject  to 
the  paramount  public  right  of  narigation; 
If  its  right  to  maintain  a  tunnel  in  the 
river  is  a  qualified  one,  because  subject  to 
the  spedBc  condition  in  the  act  of  1874  that 
no  tunnel  should  Interrupt  navigation;  if 
tbe  present  tunnel  is  an  obstruction  to  nav- 
igation, as,  upon  this  record,  we  must  take 
it  to  be;  and  if  ttte  dty,  ai  repreaenting 
the  state  and  public,  may  rightfully  insist 
that  such  obstmctioB  shall  not  longer  r«- 
nain  in  the  way  ot  free  navigatioB,— it  nee 
■ssarily  followa  l^at  the  rrilm^  company 


is  nnder  a  duty  to  oomply  with  the  demand 
made  upon  it  to  remove,  at  its  own  ex- 
pense, the  obstruction  which  itself  has  ars- 
ated  and  maintaiiu.  If  the  obstruction  can- 
not be  removed  except  by  lowering  the  tun- 
nel to  the  required  depth  and  [If  a.  tunnel 
is  to  be  maintained)  providing  one  that 
wilj  not  interrupt  navigation,  then  tbe  cost 
attendant  upon  such  work  muat  be  met  by 
tbe  oompany.  The  city  asks  nothing  more 
than  that  the  railroad  company  shall  do 
what  is  necessary  to  free  navigation  from 
an  obstruction  for  which  it  is  responsible, 
and  {if  it  intends  not  to  abandon  its  right 
to  maintain  a  tunnel  at  or  near  Van  Buren 
street)  that  it  shall  itself  provide  a  new 
tunnel  with  the  necessary  depth  of  water 
above  it."  Again;  "In  the  case  before  us 
the  publir  demands  nothing  to  be  done  by 
tbe  railroad  company  except  to  remove  theS 
obstruction  which  iteelf  placed  and  ■main-" 
tains  in  the  river  under  the  condition  that 
navigation  should  not  at  any  time  be  there- 
by interrupted.  The  removal  of  such  ob- 
struction is  alt  tbat  is  needied  to  protect 
navigation-  So  that  whatever  cost  attends 
tlie  TemavaJ  of  the  obstruction  must  be 
borne  by  the  railroad  company.  The  condi- 
tion under  which  the  company  placed  its 
tunnel  in  the  river  being  met  by  the  com- 
pany, the  public  has  no  further  demands 
upon  it.  This  cannot  be  ileemed  a  talcing 
of  prival«  property  for  public  use,  or  a  de- 
nial of  the  equal  protection  of  laws  within 
the  meaning  of  the  Constitution,  but  is  only 
the  result  of  the  lawful  exerdse  of  a  gov- 
ernmental power  for  the  common  good. 
This  appears  from  the  authorities  cited  in 
Chicago,  B,  &  Q.  R.  Co.  v.  Illinois,  supra, 
just  decided.  The  state  court  has  well  said 
that  to  maintain  the  navigable  character 
of  the  stream  in  a  lawful  way  is  not,  with- 
in the  meaning  of  the  law,  the  taking  of 
private  property  or  any  property  right  of 
the  owner  of  the  soil  under  the  river,  such 
Dwneiahip  being  subject  to  the  right  of  free 
and  unolMtructed  navigation.  People  ex  reL 
Chicago  T.  West  Chicago  Street  R.  Co.  203 
DL  661,  667,  68  N.  B.  78.  What  the  city 
asks,  and  aU  that  it  asks,  is  that  the  rail- 
road company  be  required,  in  ths  exercise 
of  its  rights  and  In  the  use  of  Its  property, 
to  respect  th*  public  needs  as  declared 
by  competent  authority,  upon  reasonable 
grounds,  to  exist.  This  Is  not  an  arbitrary 
or  unreasonable  demand.  It  does  not,  ia 
any  legal  sense,  take  or  appropriate  the 
company^  property  for  the  public  benefit, 
but  only  insists  that  the  company  shall 
not  use  its  property  so  as  to  interrupt  navi- 
gation." 

Do  the  prindples  annomued  in  the  above 
eases  reqnire  us  to  hold,  in  the  present  case, 
that  tba  ""^•'"g  of  ths  alterations  of  it* 
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fcridge  speeiSed  In  tlw  order  of  the  Bten- 
t»i7  of  War  will  b«  %  t&ldng  of  the  prop- 
erty of  the  Bridge  Company  for  public  uhgT 
We  think  not  UiJeai  there  b«  %  taUng, 
within  the  meuiiiig  of  the  Coutitatlon,  no 
obllgatiOD  ariBea  apon  the  United  States  to 
taaicB  eompensfttion  for  the  oo«t  to  be  In- 
n  curred  in  making  auch  oJteratione.  The 
e  damage  that  will  accrue  to  the  Bridge  Com- 
■  panj>,  as  the  result  of  com  plianoa*  with  the 
Secretary's  order,  must,  in  inch  caee,  be 
deemed  Incidental  to  the  exerdes  bj  the 
government  of  its  power  to  regulate  eom- 
metce  among  the  atatei,  which  includes,  u 
we  have  aeen,  tlie  power  to  secure  free  navi- 
gation upon  the  water  way*  of  the  United 
States  against  unreasonable  obstructions. 
There  are  no  dTcumatancea  cooneeted  witb 
the  original  conatruetion  of  the  bridge,  or 
with  its  maintenance  since,  which  lo  tie  the 
hands  of  the  govemment  that  It  cannot 
ert  its  full  power  to  protect  the  freedom  of 
navigation  against  obstructions.  Although 
the  bridge,  when  erected  under  the  authority 
of  a  Pennsylvania  charter,  may  hare  been  a 
lawful  structure,  and  although  it  may  not 
have  been  an  unreasonable  obstruction  to 
commerce  and  navigation  as  lh«n  eorriet 
It  must  be  taken,  under  the  cases  cited,  and 
upon  principle,  not  only  that  the  company, 
when  exerting  the  power  oonferred  upon  It 
by  the  state,  did  so  with  knowledge  of  the 
paramount  authority  of  Congress  to  regu- 
late commerce  among  the  states,  but  that 
it  erected  the  bridge  subject  to  the  possi- 
bility that  Congress  might,  at  some  future 
time,  when  the  public  interest  demanded, 
exert  its  power  by  appropriate  legislation  to 
protect  navigation  against  unreasonable  ob- 
atructions.  Even  if  the  bridge,  in  its  orig- 
inal form,  was  an  unreasonable  obstruction 
to  navigation,  the  mere  failure  of  the  United 
Btates,  at  the  time,  to  Intervene  by  Its  of- 
ficers or  by  legislation  and  prevent  Ite  erec- 
tion, could  not  create  an  obligation  on  the 
part  of  the  government  to  make  oompensa- 
tlon  to  the  company  if,  at  a  subsequent 
time,  and  for  pnblic  reasons,  Congress  should 
forbid  the  maintenance  of  bridges  that  had 
become  unreasonable  obstructions  to  navi- 
gation. It  Is  for  Congress  to  drtermine 
when  it  will  exert  its  power  to  regulate  in- 
terstate commerce.  Its  mere  silence  or  In- 
action when  Individuals  or  corporations,  un- 
der the  authority  of  a  state,  place  unrea- 
■onsble  olwtrnctions  tn  the  water  ways  of 
the  United  States,  cannot  have  the  effect 
to  cast  upon  the  government  an  obligation 
^  not  to  exert  ita  constitntioiial  power  to  reg- 
B  nlate  Interstate  oommeroe  except  subject  to 
•  the  condition  that  oompensatlon  be'made  or 
secured  to  the  individuals  or  corporation 
who  may  be  Inddeutallf  aSieted  by  the 
cxerdsa  of  such  power.    The  principle  for 


which  the  Bridge  Company  contend*  would 
seriously  impair  the  exercise  of  the  benefi- 
cent power  of  the  government  to  secure  the 
free  and  UTtobstmcted  navigation  of  tlie 
water  ways  of  the  United  States.  We  can- 
not give  our  assent  to  that  principle.  In 
conformity  with  the  adjudged  cases,  and  in 
order  that  the  constitutional  power  of  Con- 
gress may  have  full  operation,  we  must  ad- 
judge that  Congrees  has  power  to  protect 
navigation  on  all  water  ways  of  the  United 
States  against  unreasonable  obstructions, 
even  those  created  under  the  sanction  of  a 
state,  and  that  an  order  to  so  alter  a  bridge 
over  a  water  way  of  the  United  States  that 
it  will  cease  to  be  an  unreasonable  obstrue- 
tion  to  navigation  will  not  amount  to  a  tak- 
ing of  private  property  for  public  use  for 
which  compensation  need  be  made. 

Independent  of  the  grounds  upon  which 
w«  thus  place  onr  decision.  It  is  appropriate 
to  observe  that  the  conclusion  reached  find* 
support  In  the  charter  of  the  Bridge  Com- 
pany and  in  the  law  of  Pennsylvania,  as 
declared  by  its  highest  court.  The  charter 
of  the  company,  as  we  have  seen,  expressly 
warned  the  company  that  ita  bridge  must 
not  obstruct  navigation, — that  is.  In  legal 
effect,  navlgaUon  as  it  then  was,  or  might 
be,  at  any  subsequent  time.  In  Dugan  v. 
Bridge  Co.  27  Pa.  303,  309,  311,  67  Am.  Dee^ 
464,  we  have  the  ease  of  a  bridge  company 
on  which  was  conferred  the  franchise  t« 
erect  and  maintain  a  toll-bridge  across  Mo- 
Bongahela  river,  eoupled,  however,  with  the 
condition  that  auch  bridge  should  not  ba 
erected  "in  such  manner  as  to  injure,  stop, 
or  interrupt  the  navigation  of  such  river 
by  boats,  rafts,  or  other  vessels."  The  su- 
preme court  of  Pennsylvania  interpreted 
these  words  as  meaning  that  "the  bridge 
was  to  be  BO  built  aa  not  to  Injure,  atop,  or 
Interrupt  the  navigation,  either  then  or  now, 
whether  in  its  infan^  or  full  growth."  The 
same  general  question  arose  in  Chicago,  B. 
&  Q.  R.  Co.  V.  Illinois,  200  U.  a  089,  EO  li- 
ed. 607,  26  Bup.  a.  Rep.  348.  ThiSg, 
court  held  that  the  adjudged  casee  "nega-§ 
tive  tho'suggestion  of  the  railway  company* 
that  the  odequacjr  of  its  bridge  and  the 
opening  under  It  for  passing  the  water  of 
the  creek  at  the  time  the  bridge  was  con- 
structed determine  Its  obligations  to  the 
public  at  all  subsequent  periods.  In  Cooke 
V.  Boston  &  L.  R.  Corp.  133  Mass.  IBS,  ISS, 
it  appeared  that  a  railroad  company  had 
statutory  authority  to  cross  a  certain  hl^- 
way  with  its  road.  The  statute  provided 
that  if  the  railroad  crossed  any  highway 
it  should  be  so  constructed  as  not  to  Im- 
pede or  obstruct  the  safe  and  convenient  use 
of  the  Ughway.     And  one  of  the  couten- 
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tlona  of  tlw  tompaaj  ma  that  tlio  statute 
Umit«d  ita  dutf  and  obligation  to  provlda 
for  the  want*  of  tnTclera  at  tlM  time  it 
•zardflcd  the  [O^Tilege  ^aoted  to  tt.  The 
mnit  laid;  'The  leglalatura  Intended  to 
proride  agaicet  any  oDctruction  of  the  safe 
and  convenient  use  of  the  highiraj  for  all 
time;  and  It,  bj  the  increan  of  popolation 
in  tlie  Beighborhood,  or  hy  sn  increaaing  nu 
of  the  liighway,  ttie  (Touing,  wliieh,  at  tha 
outaet,  waa  adequate,  la  no  longer  ao.  It  ta 
the  iatj  of  the  railroad  corporation  to  make 
auch  alteration  aa  will  meet  the  present 
seeds  of  tlie  pnblic  who  have  oeoaeion  to  use 
the  hjghnaf.'  In  Lake  Erie  ft  W.  R.  Co. 
T.  CluggUh,  143  Ind.  847,  42  N.  K  T43,  the 
court  said  (quoting  from  Lalie  Erie  ft  W. 
B.  Co.  V.  Smith,  fll  Fed.  SSS)i  The  dutj 
of  a  railroad  to  restore  a. stream  or  high- 
way wliieh  is  crossed  hj  the  line  of  Its  road 
la  »  continuing  duty;  and  If,  by  the  in- 
crease of  population  or  other  causes,  the 
erossing  becomes  inadequate  to  meet  the 
new  and  altered  aonditions  of  the  country, 
it  ia  the  duty  of  the  railroad  to  make  luch 
alterations  as  will  meet  the  present  needs 
of  the  publie.'  So,  in  IncUana  ex  rel.  Ifun- 
de  T.  Lake  Brie  ft  W.  R.  Co.  83  Fed.  2S4, 
tST,  which  was  the  ease  of  an  overhead 
sroasing  lawfully  constructed  on  one  of  the 
streets  of  a  city,  the  court  said:  If,  by 
the  growth  of  population  or  otherwise,  the 
mossing  has  become  inadequate  to  meet  the 
praaent  needs  of  the  public,  it  is  the  duty 
of  the  milroad  company  to  remedy  the  de- 
feet  by  restoring  the  eroeaing  so   that  it 

-will  not  unnecessarily  impair  the  naefnlness 

|of  thehi^way-'" 

■  *  Some  stross  was  laid  in  argument  upon 
the  (act  that  compliance  with  the  order  of 
the  Secretary  of  War  will  compel  the  Bridge 
Company  to  make  a  rery  large  expenditure 
In  money.  But  that  ooniideration  cannot 
affect  the  deciaion  of  the  questions  of  con- 
•titntional  law  involved.  It  is  one  to  be 
addressed  to  the  iegiilative  branch  of  the 
government.  It  ia  for  Congress  to  deter- 
mine whether,  under  the  circumstances  of 
a  particular  ease,  justice  requires  that  com- 
pensation be  made  to  a  peraon  or  oorpora- 
tion  incidentally  luSering  from  the  exercise 
by  the  national  government  of  its  constitu- 
tional powers. 

These  are  all  the  matters  which  require 
notice  at  our  hands;  and,  perceiving  no  er- 
ror of  law  on  the  record,  the  Judgment  must 
be  aiRrmed. 

It  !•  80  ordered. 


UNITED  STATES  OF  AMERICA,  Suing  for 
toe  Benefit  of  James  B.  Kenyon,  Doing 
Business  as  Burrowa  ft  Kenyon. 

Couite— jnrlsdiction  of  Federal  circuit  court 
—United  States  as  idsintifE. 

The  United  States  is  the  real,  and 
not  merely  the  nominal,  plaintiO',  eo  aa  to 
Bustain  the  original  jurisdiction  of  a  Federal 
circuit  court  under  the  judiciary  acts  of 
1887,  18BS  (24  Stat,  at  L.  652,  chap.  373,  25 
Stat,  at  L.  433.  chap.  86e,  U.  S.  Comp.  Stat. 
1001,  p.  60S),  without  regard  to  the  amount 
in  dispute,  in  a  suit  authoriied  by  the  act 
of  August  13,  1B94  (28  Stat,  at  L.  279,  (  5, 
chas.  282,  U.  8.  Comp.  Stat.  1901,  p.  2316), 
to  be  brought  in  Ha  name,  for  the  use  and 
benefit  of  a  material  man,  upon  the  bond  at 
a  eontractor  for  a  pnblio  work,  which  the 


make  payments  to  all  pereo 
labor  and  materials  In  th 
the  work. 


prosecution  Of 


Decided  Febm- 


Island  to  review  a  Judgment  for  the  plain- 
tiff  in  an  actlcKi  brought  by  the  United 
States,  for  the  use  and  benefit  of  the  mate- 
rial man,  upon  the  bond  of  a  contractor  for 
a  puUfc  work.     Affirmed. 

Bee  same  case  below,    132  Fed.   82. 

The  facts  are  stated  in  the  opinion. 

Mess  re.  Seeber  Edwards,  Qeorge  B.  Coop- 
er, and  James  B.  Smith  for  plaintiff  in  error. 

3ir.  Edward  D.  Bassett  for  defendant  In 


Mr.   Justice   Harlu  delivered   the   opin* 
ioa  of  the  court) 

By  an  act  of  Congross  spproved  August 
13th,  18B4,  entitled  "An  Act  for  the  Pro- 
tection of  Persons  Fumiehing  Materials  and 
Labor  for  the  Construction  of  Publie  ^ 
Worka,"  it  was  provided:  "That  hereafterj° 
any  person  or  persons  entering  Intva  formal* 
contract  with  the  United  States  for  the 
construction  of  any  public  building,  or  tha 
proaecution  and  completion  of  any  publie 
work,  or  for  repairs  upon  any  public  build- 
ing or  public  work,  shall  be  required,  bo- 
fore  commencing  such  work,  to  execute  VM 
uaual  penal  bond,  with  Rood  and  sufficient 
sureties,  with  the  additional  obligations 
that  such  contractor  or  contractors  shall 
promptly  make  payments  to  all  person  s  sup- 
plying him  or  them  labor  and  materials  ia 
the  proeecution  of  the  work  prorided  for  !■ 
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■ucb  contrast;  and  nj  penon  or  penon* 
makEng  application  Uierefor,  and  fiimlsli' 
log  aOidfivit  to  tba  department  under  the 
direction  o(  which  said  work  ia  being,  or 
boa  been,  prosecuted,  that  labor  or  mate- 
riala  for  the  prosecution  of  such  work  has 
been  supplied  bj  him  or  them,  and  payment 
for  irhich  has  not  been  mode,  shall  be  fur- 
nistied  with  a  certified  copy  of  laid  eon- 
tract  and  bond,  upon  which  said  person  or 
persona  supplying  such  labor  and  materials 
shall  have  a  right  of  action,  and  shall  be 
authorised  to  bring  suit  in  the  name  of  the 
United  States  for  bis  or  their  use  and  bene- 
fit against  said  contractor  and  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution:  Provided,  That  such  action  and 
ita  prosecutions  ehall  iuTolve  the  United 
States  in  no  expense.  Sec,  2,  Provided, 
that  in  such  case  the  court  In  which  such 
action  is  brought  la  authorized  to  require 
proper  security  for  costs  in  ease  judgment 
is  for  the  defendant"  28  Stat,  at  L.  273, 
chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2S23. 
On  the  same  day — August  I3th,  1894 — 
Congress  passed  an  act  providing  that  when- 
ever any  recognizance,  stipulation,  bond,  or 
undertaking  conditioned  for  the  faithful  per- 
fonnanoe  of  any  duty,  or  for  doing  or  re- 
fraining from  doing  anything  in  such  re- 
cognizance, stipulation,  bond,  or  undertak- 
ing speciflad,  is,  by  tlie  laws  of  the  United 
S^tea,  required  or  permitted  to  be  given 
with  one  or  more  sureties,  it  should  be  law- 
ful to  accept  such  instrument  from  a  cor- 
poration having  power  to  guarantee  the 
fidelity  of  persona  holding  positions  of  pub- 
H  Ifo  or  private  trust,  and  to  execute  and 
Jl  guarantee  bonds  and  undertakings  in  judi- 
*  cial  prooeedinge.  The  act  provided  thatiany 
BUre^  company  doing  business  under  the 
provisions  of  that  act  "may  be  sued  in  re- 
spect thereof  In  any  court  of  the  United 
States  which  has  now  or  hereafter  may  have 
jurisdiction  of  actions  or  suits  upon  such 
recognizance,  stipulation,  bond,  or  under- 
taking, in  the  dlatrict  In  which  such  re- 
eognlxance,  stipulation,  bond,  or  undertaking 
was  made  or  guaranteed,  or  In  the  district 
in  which  the  principal  office  of  such  com- 
pnnv  ia  located."  28  Stat,  at  L.  870,  I  6, 
chnp.  382.  U.  S.  Camp.  Stai  I90I,  p.  2316. 
Proceeding  under  the  above  acts  the  Unit- 
ed Slates,  in  1899,  made  a  written  contract 
with  one  Churchyard  to  fumish  labor,  ma- 
terials, tools,  and  appliances  for  the  con- 
struction of  a  public  building,  taking  from 
him  the  retfuired  bond  with  the  United 
States  Fidelity  i,  Guaranly  Company,  a 
corrioration.  as  surety. 

The  present  action,  brought  In  the  circuit 
court  on  that  bond,  was  by  the  United 
States,  "suing  herein  for  the  beneflt  and  on 
behalf  of  James  S.  Kenyon,"  who  fnmtsbed 


a  contractor,  for  nie  In  thn  eonstmetion  of 
the  proposed  government  bnllding,  materlaU 
of  the  value  of  966.09,  for  which  the  Ut- 
ter neglected  and  refused  to  pay.  Damagea 
to  the  amount  of  $900  were  claimed  in  the 
declaration. 

The  defendant,  the  United  State*  Fidelity 
A  Qnaranty  Company,  pleaded  that  It  did 
not  owe  the  aum  demanded.  The  plaintiff 
introduced  testimony,  but  the  defendant  In- 
trodnoed  none,  and  It  appearing  upon  the 
face  of  the  declaration  that  the  value  of 
the  matter  in  diapute  waa  less  than  $2,0u0, 
it  moved  that  the  aetion  be  dismissed  for 
want  of  jurisdiction  in  the  circuit  court. 
That  motion  waa  denied,  and  judgment  for 
9206.47  waa  entered  agalnat  the  Fidelity  A 
Guaranty  Company  lor  the  use  and  hene&t  of 
Kenyon.  United  States  r.  Churchyard,  132. 
Fed.  82.  S 

*Thia  ease  is  here  upon  a  certiScate  as  to* 
the  original  jurisdiction  of  the  circuit  court 
of  the  United  States  of  this  aetion. 

A  circuit  oourt  of  the  United  States,  as 
provided  in  the  judiciary  acta  of  1887,  1888, 
may  take  original  cognizance  of  any  suit, 
at  common  law  or  In  equity,  arising  under 
the  laws  of  the  United  States,  if  the  value 
of  the  matter  in  dispute  excels  $2,000,  ex- 
elusive  of  interest  and  costs.  [24  Stat,  at 
L.  652,  chap.  373]  25  Stat  at  L.  433,  chap. 
866,  U.  S.  Comp.  St«t.  1001,  p.  GOB.  Bat 
If,  within  the  meaning  of  that  act,  the 
United  SUtes  la  the  plaintiff  in  the  action, 
then  juriadictlon  exists  In  a  circuit  court 
without  regard  to  sneb  value.  United 
Statea  v.  Sayward,  160  U.  S.  498,  M  L. 
ed.  608,  16  Sup.  Ct  Eep.  371;  United 
SUtea  V.  Shaw,  i  L.R,A.  232,  30  Fed.  433; 
United  States  v.  Kentudcy  River  Mills,  4B 
Fed.  273;  United  SUtea  v.  Reid,  90  Fed. 
622. 

The  contention  of  tbe  Ildellty  Company 
is  that  the  government.  In  this  case.  Is  to 
be  deemed  a  nominal  party  only,  its  name 
being  used  as  plaintiff  simply  under  the  au- 
thority of  the  above  act  of  1B04,  chap.  280. 
In  support  of  this  position  our  attenUon  U 
called  to  the  following,  among  other  cases; 
Browne  v.  Strode,  S  Cranch,  303,  3  L.  ed. 
108;  McNutt  v.  Bland,  2  How.  0,  14,  It  L. 
ed.  ISO,  161 ;  Maryland  use  of  Markley  v. 
Baldwin,  112  U.  S.  400,  28  L.  ed.  822,  B  Sup, 
Ct.  Rep.  278;  Stewart  v.  Baltimore  &  0, 
R.  Co.  168  U.  S.  446,  42  L.  ed.  G37,  18  Sup. 
Ot.  Rep.  105. 

Browne  v.  Strode  was  a  suit  In  the  circuity 
court  for  the  district  of  Virginia  in  whidiS 
the  persona  named  In  the'declaralion  as* 
plaintiffs  were  justlcea  of  the  peace,  all  citi- 
zens of  Virginia.  The  suit  was  on  a  bond 
given  by  an  executor  In  conformity  with 
a  Virginia  statute,  and  wu  for  the  recovery 
of  a  debt  due  from  Oie  teststm  ia  hi*  Uf»- 
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time  to  kn  alien,  %  BrItiBb  inbjeet.  The  d»- 
foidMit  WAfl  a  eituen  of  Virginia.  This 
court  held  that  the  circuit  court  had  juris- 
diction,  DotwiUutanding  Uie  Juttlce*  and 
tM  defenduit  war*  all  citizeni  of  the  tame 
■tate.  Thii  waa,  we  aaaume,  upon  the 
ground  that  the  jutticea  irere  nominal  par- 
ties only,  while  tlie  benefloial  party  waa  an 
alien,  and  the  defendant  a  citizen  of  the 
•tate  in  which  the  suit  was  brought. 

McNutt  T.  Bland  waa  a  auit  upon  a  bond 
fiTen  b7  a  aheriff  and  running  to  the  gov- 
ernoT  of  the  atate,  conditioned  for  the  faith- 
ful performance  of  the  duties  of  his  office. 
The  statute  authorised  suit  to  be  brought 
and  prosecuted  from  time  to  time  at  the 
coat  of  B117  party  injured  until  the  whole 
amount  of  the  penalty  waa  recovered.  The 
suit  wai  brongbt  in  the  Borne  of  Uie  govern- 
or for  the  use  of  certain  parties  who  were 
dtizeuB  of  New  York.  The  court  held  that 
the  sheriff  and  hia  auretiea,  citisens  of 
Missiasippi,  could  be  sued  by  the  parties  in 
interest  in  their  own  name,  and  that  no 
■ound  reason  could  be  percelred  "for  deny- 
ing the  right  of  prosecuting  the  eame  eauae 
of  action  against  the  sheriff  and  hia  sure- 
ties in  the  bond,  by  and  In  the  name  of  the 
governor,  who  ia  a  purely  naked  truatee  for 
wiy  party  injured.  He  i*  a  mere  conduit 
through  whom  the  law  affords  a  remedy  to 
the  person  injured  by  tbe  acta  or  omiaeiona 
of  the  sheriff;  the  governor  cannot  prevent 
the  institution  or  proBecution  of  the  suit, 
nor  has  he  any  control  over  it.  The  real  and 
only  plabtiffe  are  the  plaintiffs  in  the  ex- 
eeutlon,  who  have  a  legal  right  to  make  the 
bond  available  for  their  indenini^,  which 
right  could  not  he  contested  in  a  suit  in  a 
state  court  of  Mieslsaippi,  nor  In  a  cir- 
cuit court  of  the  United  States,  in  any 
other  mode  of  proceeding  than  on  the  aber- 
iff's  bond." 

Maryland  use  of  Markley  v.  Baldwin,  112 
n.  S.  4B0,  492,  23  L.  ed.  B22,  S23,  G  Sup. 
Ct  Rep.  27B,  279,  was  an  action  in  a  state 
S  court  on  an  admin  iitrator's  bond  in  the 
•  name  of  the*  state  for  the  benefit  of 
Markley,  a  citUen  of  New  Jersey,  the  obli- 
gors in  the  bond  being  citizens  of  Marylanil. 
The  action  waa  removed  to  the  circuit  court 
of  the  United  States.  After  referring  to 
the  cases  of  Browne  v.  Strode  and  McNutt 
T.  Bland,  the  court  said:  "The  justices 
the  peace  In  the  one  ease  and  the  governor 
b  the  other  were  mere  eondiilta  through 
whom  the  law  afforded  a  remedy  to  per- 
sons aggrieved,  who  alone  constituted  the 
complaining  parties.  So,  In  the  present 
case,  the  state  is  a  mere  nominal  party;  she 
could  not  prevent  the  Institution  of  the  ac- 
tion, nor  control  the  proceedings  or  the  judg- 
ment therein.  The  ease  must  be  treated,  so 
far  aa  the  jurisdiction  of  the  circuit  court 


of  the  United  States  is  concerned,  as  though 
Markley  was  alone  named  as  plaintiff;  aud 
the  action  waa  properly  removed  to   that 

Stewart  v.  Baltimore  ft  0.  R.  Co.  was  an 
action  against  a  railroad  company  by  an 
administrator  to  recover  damages  tor  the 
benefit  of  a  widow  whoa*  husband's  death 
was  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  company.  In  tlie 
course  of  the  discussion  of  Uie  controlling 
queationa  bi  that  caae,  the  court  observed, 
in  passing,  that,  "for  purposee  of  jurisdic- 
tion in  the  Federal  courts,  regard  ia  had  to 
the  real  rather  than  to  the  nominal  party," 
and  that,  even  in  an  action  of  tort,  "Ihe 
real  party  in  interest  is  not  the  nominal 
plaintiff,  but  the  partj  for  whose  henetit  the 
recovery  Is  sought." 

Thia  case  differs  from  those  just  cited, 
and  stands,  we  think,  on  exceptional  grounds. 
The  United  States  ia  not  hero  a  merely  nom- 
inal or  formal  party.  It  has  the  legal  right, 
was  a  principal  party  to  the  contract,  and, 
in  view  of  tiie  words  of  the  statute,  may 
be  said  to  have  an  interest  in  the  perform- 
ance of  all  its  provisions.  It  may  lie  that 
the  Interests  of  the  government,  as  involved 
in  the  oonstruetlon  of  public  works,  will  be 
subserved  If  contractors  for  such  works  are 
able  to  obtain  materials  and  supplies  with 
certainty  and  promptly.  To  that  end  Con- 
gress may  have  deemed  it  important  to  as- 
sure those  who  furnish  such  materials  and 
supplies  that  the  government  would  exert|. 
Its  power  directly  for  their  protection.  Itg 
■nmy  well  have  thought  that  the  government* 
waa  under  some  obligation  to  guard  the  in- 
terests of  those  whose  labor  and  materials 
would  go  into  a  public  building.  Hence,  the 
statute  required  that,  in  addition  to  a  penal 
bond  in  the  usual  form,  one  should  be  taken 
that  would  contain  the  specific,  special  ob- 
ligation directly  to  the  United  States  that 
the  contractor  or  contractors  "shall  prompt- 
ly make  payments  to  all  persons  supplying 
bim  or  them  labor  and  materials  in  the 
prosecution  of  tbe  work."  The  govemment 
Is  a  real  party  here  because  the  declaration 
opens,  "The  United  States,  suing  herein  for 
the  benefit  of  and  on  behalf  of  James  Ken- 
yon  .  .  .  comes  and  complains,"  and  al- 
\egea  that  the  "defendants  became  and  are 
indebted  to  the  United  States  for  the  benefit 
of  the  aaid  James  S.  Kenyon."  In  a  large 
sense  the  suit  has  for  its  main  object  to 
enforce  that  provision  in  the  bond  that 
requires  prompt  payments  by  the  contractor 
to  material  men  and  laborers.  The  bond  is 
not  simply  one  to  secure  the  faithful  per- 
formance by  the  contractor  of  the  duties  he 
owes  directly  to  the  government  in  rela- 
tion to  Che  specific  work  undertaken  by 
him.    It  containa,  as  just  stated,  a  special 


„Coogle 


27  SUPREME  COtHtT  REPORTER. 


Oot.Tebic, 


stipulation  with  the  United  States  that  the 
contractor  shall  promptly  make  paTtnenti 
to  all  persons  supplying  labor  and  materiala 
in  the  prosecution  of  the  work  specified  in 
his  contract.  This  part  o(  the  bond,  as  did 
its  main  provisions,  ran  to  the  United 
States,  and  was  therefore  enforceable  hj 
■nit  in  its  name.  We  repeat,  the  present 
action  may  fairly  be  regarded  aa  one  by 
tbe  United  States  itself  to  enforce  the  spe- 
cific obligation  of  the  contractor  to  make 
prompt  payment  for  labor  and  material!  fur- 
nished to  liini  in  his  work.  There  is,  there- 
fore, a  controversy  here  between  the  United 
States  and  the  contractor  in  respect  of  that 
tnatter.  Tbe  action  is  none  the  less  by  the 
government  as  a  litigant  party,  because  only 
one  of  the  persons  who  supplied  labor  or 
materials  will  get  tbe  benefit  of  the  judg- 
ment. We  are  of  opinion,  in  view  of  the 
peculiar  language  of  the  act  of  1804  for  tha 
protection  as  well  of  tbe  United  States  as 
3  of  all  persons  furnishing  materials  and  labor 
■  for  tbe  construction  of  public  works,  that 
it  is  not  an  unreasonable  construction  of  the 
words  In  the  judiciary  act  of  18S7,  I8B8, 
"or  in  which  controversy  the  United  States 
are  plaintiffs  or  petitioners,"  to  bold  that 
the  United  Statu  is  a  real,  and  not  a  mere 
nominal,  plaintiff  in  the  present  action,  and 
therefore  that  the  circuit  court  had  juris- 
diction. 

This  interpretation  of  the  statute  finds 
some  support  in  the  above  act  of  1894,  chap. 
SS2,  passed  the  same  day  a«  the  act  chap. 
280,  for  the  protection  of  material  men  and 
laborer*,  and  which  provides  that  suits 
against  a  fidelity  or  guaranty  corporation, 
accepted  aa  surety  in  any  recognizance,  stip- 
ulation, bond,  or  undertaking  given  to  the 
United  States,  may  be  sued  In  any  court  of 
the  United  States  having  Jurisdiction  of 
Buita  upon  such  instrument.  There  is  In 
that  act  no  express  limitation  as  to  the 
amount  involved  in  suits  of  that  character 
In  either  of  the  acts  passed  in  1894.  Tak- 
ing tbe  two  acts  together,  tliere  is  reason  to 
say  that  Congress  intended  to  bring  oil 
suits  embraced  by  either  act,  when  brought 
in  the  name  of  the  United  States,  within  the 
original  cognizance  of  the  circuit  courts  of 
the  United  States,  without  r^ard  to  the 
•mount  in  dispute.  And  this  view  as  to 
the  Intention  of  Oongreas  ii  strengthened 
by  an  examination  of  the  act  of  February 
S4th,  IJOfi  (33  SUt  at  L,  811,  chap.  778, 
U.  S.  Comp.  Stat.  Supp.  IQOS,  p.  493), 
which  amende  tbe  above  statute  of  1804, 
chap.  2S0.  After  providing  that  persona  sup- 
plying labor  and  materials  for  the  con- 
•tnicUon  of  a  public  work  shall  have  the 
right  to  intervene  in  any  suit  brought  by 
the  United  States  agaiiwt  the  oontractor, 
thmt  act  declare*  that,  It  no  such  suit  ia 
■  IH  point,  se*  roL  A  Oenl 


brought  bj  the  United  States  within  six 
months  after  completion  of  the  contract^ 
then  the  person  supplying  labor  or  material 
to  tbe  contractor  "shall  have  »  right  of 
action,  and  shall  be  and  ars  hereby  au- 
thorized to  bring  suit  in  ths  name  of  th* 
United  States  in  tbe  circuit  court  of  tha 
United  States  in  the  district  in  which  said 
contract  was  to  be  performed  and  ezecut«d, 
ifTMpeetiiw  of  the  ataovnt  in  oontroveriy  in 
such  «utl,  and  not  elsewhere,  for  his  or  their^ 
USB  and  benefit,  against  said  oontractor  ondS 
hie'suretiea,  and  to  prosecute  the  same  to* 
final  judgment  and  execution." 

It  is  true  that  this  statute  can  have  no 
direct  application  here,  because  the  present 
action  was  Instituted  long  prior  to  its  poa- 
sage  and  after  tbe  trial  court  had  decided 
the  question  of  tbe  jurisdiction  of  the  cir- 
cuit court  As  the  act  of  lOOS  does  not 
t«fer  to  cases  pending  at  its  passage,  the 
question  of  jurisdiction  depends  npon  tbe 
law  BJ  it  was  when  the  jurisdiction  of  the 
circuit  court  was  Invoked  in  tltis  action. 
Nevertheless,  that  act  throws  aome  light  on 
the  meaning  of  the  act  of  18M,  chap.  280, 
for  the  protection  of  material  men  and  labor- 
ers, and  tends  to  sustain  the  view  based  on 
the  latter  act,  namely,  that,  in  suita  brouf^t 
in  the  name  of  the  government  for  their 
benefit,  the  Unit«d  States  is  a  real  litigant, 
not  a  mere  nominal  party,  and  that,  of 
su^  iulta,  the  government  being  plaintiff 
therein,  and  having  the  l^:al  right,  the  cir- 
cuit court  may  take  original  oognlzanoa 
without  regard  to  the  value  of  the  matter 
In  dispute.  There  are  eases  which  take  th« 
opposite  view,  but  the  better  view,  w»  thinly 
Is  the   one   expressed   herein. 

The  judgment  is  affirmed. 

Mr.  Justice  Brewer  diaaenta. 


(2M  n.  a.  1G» 


HTMAN  GREENBBRO. 

Error  to  state  court — Federal  question. 

1.  The  judgment  of  the  highest  court  of 
a  atate,  sustaining,  as  a  legitimate  exertion 
of  the  police  power  of  the  state,  a  statute 
tha  vahdity  of  which  was  challenged  as  re- 
pugnant to  the  Fedeisl  Constimion,  i* 
reviewable  In  tbe  supreme  Court  of  tha 
United  States  by  writ  of  erran  • 
Constltntional  law — equal  pntectlou  of  tha 

laws-^%gnlating  admission  to  placea  of 
public  amusement. 

2.  Tha  lessee  in  poaaession  of  a  race 
course  is  not  denied  the  equal  protection  of 
tbe  laws  by  a  etate  statute  under  which  It 
is  compelled  to  recognize  its  own  ttcketa 
of  admisalon  In  the  nands  of  pwBons  lAo 

Die  ConMs,  I  ICEL 
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at«  sot,  at  the  time,  vaiei  the  IuBneiiM  of 
Uquor,  or  botateTOUi  in  conduct,  or  of  lewd 
or  immoral  character,  where  the  statute  is 
applicable  ntike  to  alt  pereona,  corporations, 
or  ttSBOciations  oonducting  ptaoe*  of  public 
amusement  or  cntertsinment. 
CoDsthntloDal  law— priTiteges  and  Inunnni- 
ties— corporation  not  a  dtiien. 

3.  A  corporation  cannot  claim  the  pro- 
tection of  the  clause  of  the  14th  Amendment 
to  the  Federal  Constitution  which  aecures 
the  privileges  and  immunities  of  citUens  of 
the  United  States  against  abridgment  or 
Impairment  bf  the  law  of  a  state.* 
Constitutional  law — due  process   of  law— 

inunnni  ty. 

4.  The  libertj  guaranteed  bj  the  i4ih 
Arnendment  of  the  Federal  Constitution 
against  deprivation  without  due  proocis  of 
law  ia  tbe  liberty  of  natural,  not  artifidalj 
persons. 

Constittitional  lawwdne  proceoa  of  law— 
legnUting  admiwion  to  plaeoa  of  pnblie 
amusement. 

5.  Property  rights  of  the  leBsea  In  ^e- 
•ession  of  a  race  couiae  are  not  taken  with- 
out due  process  of  law  by  a  atate  statute 
eompelling  It  to  recognlie  it«  own  tickets 
«r  odmieeioD  In  the  hands  of  persona  who 
are  not,  at  the  time,  under  the  InSuenoe  of 
Uquor,  or  Ijoisterous  in  conduct,  or  of  lewd 
01  immoral  charaoter. 

[No.  IS9.] 


IN  ERROR  to  the  Supreme  Court  of  tlie 
State  of  California  to  review  a  judgment 
which  afSrmed  a  judgment  ol  the  Superior 
Court  of  the  CSty  and  County  of  Ssji  Fran- 
Cisco,  In  favor  of  plaintiff.  In  an  action  to  le- 
oover  damages  for  being  excluded  from  a 
race  course  kept  as  a  place  of  public  amuse- 
ment.   Affirmed. 

See  same  case  below,  146  Col.  126,  82  Pac. 
884. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  S.  Qoodfellow  for  plaintifr 


•    'Mr.  Justice  Harlan  delivered  the  opinion 
of  tbe  court: 

The  plaintiff  in  error  Is  a  corporatio 
California,  and  the  lessee.  In  poasessioi 
a  race  eourse  kept  aa  a  place  of  public 
tertalnment  and  amusement,  and  to  which 
it  was  accustomed  to  issue  tickets  of  admis- 
lUon.  The  defendant  in  error,  Qreenberg, 
purcbaaed  one  of  such  tickets,  and  was  ad- 
mitted to  the  race  course.  After  being  ad- 
mitted ha  was  ejected  from  the  premises 
against  his  will  by  ■goUce  officers,  acting. 
It  was  allied  In  tbe  eomplaiot,  bj  the 
•H.  Note.— Vor  essaa  la  pelat.  see  t«L  U.  Oeat 
S7B.CL-S8 


direction  of  the  defendant,    flie  defendant 

denied  reaponsibilitf  for  tbe  acts  of  those 
officers,  it  was  sued  by  Qreenberg  In  one 
of  tbe  courts  of  California,  and  there  waa 
a  verdict  and  judgment  against  the  asso- 
ciation for  the  sum  of  $1,000.  The  case 
taken  to  the  supreme  court  of  the  state 
and  the  judgment  was  affirmed.  148  Oal. 
12S.   82   Fac.   6S4. 

At  the  trial  a  question  waa  raised  as  ta 
tbe  applicability  to  this  case  of  s  statute  of 
California  relating  to  the  admission  of  per-  ^ 
eons  holding  tickets  of  admission  to  places  ^ 
of  public  'entertainment  and  amusement  • 
That  statute  is  as  follows:  "It  shall  be 
unlawful  for  any  corporation,  person,  or  as- 
sociation, or  the  proprietor,  lessee,  or  the 
agents  of  either,  of  any  opera  bouse,  theater, 
melodeon,  museum,  circus,  caravan,  race 
eourse,  fair,  or  other  place  of  public  amuse- 
ment  or  entertainment,  to  refuse  admittance 
to  any  person  over  the  age  of  twoi^-one 
years  who  preeenla  a  ticket  of  admission 
acquired  by  purchase,  and  wbo  demands  ad- 
mission to  such  place,  provided  that  any 
person  under  the  influence  of  liquor,  or  who 
is  guilty  of  boisterous  conduct,  or  any  per- 
son of  lewd  or  immoral  character,  may  be 
excladed  from  any  such  place  of  amusement. 
I  8.  Any  person  who  Is  refused  admisaioa  to 
any  place  of  amusement,  contrary  to  tbe 
provisions  of  this  act,  la  entitled  to  reoover 
from  tbe  proprietors,  lessees,  or  their  agents, 
or  from  any  person,  association,  corporation, 
or  the  directors  thereof,  bis  actual  damage 
and  $100  In  addition  thereto." 

1.  The  record  sufficiently  shows  that  in 
the  supreme  court  of  the  atato  the  defendant 
questioned  the  validity  of  the  statute  in 
question  under  tbe  I4th  Amendment,  in  that 
it  "seeks  to  abridge  tbe  privileges  and  im- 
munltlee  of  citizens  of  the  United  States, 
and  to  deprive  tbem  of  liberty  and  property 
without  due  process  of  law,  and  to  deny  to 
them,  being  within  its  jurisdiction,  tbe  equal 
protection  of  the  laws."  By  the  judgment 
below  tbe  validity  of  the  statute  was  sus- 
tained, the  court  holding  that  it  was  a  legit- 
imate exertion  of  tbe  police  power  of  tbe  ' 
state.  Tbe  contention  that  this  conrt  Is 
without  jurisdiction  to  review  that  judg- 
ment Is,  therefore,  overruled, 

e.  The  supreme  court  of  the  state,  in  a 
previous  decision  between  the  same  partiea, 
— Oreenberg  v.  Western  Turf  Asso.  140  Cal. 
3G7,  300,  73  Pac.  1060,— held  the  statute  to 
be  constitutional  as  a  valid  regulation  Im- 
posed by  the  state  in  its  excrcisa  of  police 
power.    That  decision,  we  assume,  from  the 
opinion   of   the   court,    had   reference    only 
to  the  Constitution  of  California.    But  tbls  n 
eonit  can   only   pass  upon  the  validity   r<t  5 
the  statute  with  reference  to  the  ConsUto-* 
tion  of  tbe  United  StatM.    Wa  perceive  M 
Dig.  Osastttatleaal  I^w,  |  at 
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U  uacoDstitutioQal  ai  denying  to  the  de- 
fand&at  the  equal  protectioa  of  the  laws  is 
without  merit,  for  the  atatute  U  spplicabie 
klike  to  all  perMni,  corpora.tionB,  or  uso- 
eUtioiu  conducting  places  of  public  amuse- 
meiit  or  eutertaiMnent.  Of  «till  less  merit 
ii  the  suggestion  that  the  statute  abridge* 
th«  rights  and  privilegeB  of  dtisensi  for  a 
corporation  cannot  be  deemed  a  citizen  with- 
in the  meaning  of  the  clause  of  the  Con- 
stitution of  the  United  atatae  which  pro- 
tect«  the  privileges  and  immunities  of  citi- 
zens of  the  United  States  against  being 
abridged  or  impaired  by  the  law  of  a  state. 
Tha  same  observation  maj  be  made  as  to 
the  contention  that  the  statute  deprives  the 
defendant  of  its  liberty  without  due  process 
of  law;  for  the  liberty  guaranteed  by  the 
14tli  Amendment  against  deprivation  with- 
out due  process  of  law  Is  the  liberty  of 
natural,  not  artiadal,  persons.  Northwest* 
ern  Nat.  L.  Ins.  Co.  t.  Ttlgga,  203  U.  8.  243. 
Dl  Ia  ed.  168,  27  Sup.  Ct  Rep.  12S.  Does 
the  statute  deprive  the  defendant  of  any 
property  right  without  due  process  of  lawl 
We  answer  this  question  in  Hie  negative. 
Decisions  of  this  court,  familiar  to  all,  and 
which  need  not  be  cited,  recognize  the  pos- 
session, by  each  state,  of  powers  never  sur- 
rendered to  the  general  government;  which 
powers  the  state,  except  u  restrained  by  its 
own  Constitution  or  the  Constitution  of  the 
United  States,  may  exert  not  only  tor  the 
public  health,  the  public  morals,  and  the 
public  safety,  but  for  the  general  or  com- 
mon good,  for  the  well-being,  comfort,  and 
good  order  of  the  people.  The  enactments 
of  a  state,  when  exerting  its  power  for  such 
purposes,  must  be  respected  by  this  court, 
if  they  do  not  violate  rights  granted  or  se- 
cured by  the  supreme  law  of  the  land.  In 
view  of  these  settled  principles,  the  defend- 
ant is  not  justified  in  invoking  the  Consfitu- 
«on  of  the  United  SUtea.  The  ststuto  is  on- 
ly a  regulation  of  places  of  public  entertain- 
ment and  amusement  upon  terms  of  equal 
3  and  exact  justice  to  everyone  holding  a  tick- 
7  et  o(*kdnilsslon,  and  who  is  not,  at  the  time, 
under  the  influence  of  liquor,  or  boisterous  in 
conduct,  or  o(  lewd  and  immoral  character. 
In  short,  as  applied  to  the  plaintiff  in  error, 
it  is  only  a  regulation  compelling  It  to 
perform  its  own  contract  as  evidenced  by 
tickets  of  admission  issued  and  sold  to 
parties  wishing  to  attend  its  race  course. 
Such  a  T^ulation,  in  Itself  juat,  is  like- 
wise promotive  of  peace  and  good  order 
among  those  who  attend  places  of  public 
entertainment  or  amusement.  It  is  neither 
on  arbitrary  exertion  of  the  state's  inher- 


ent or  goranunoita]  power,  nor  a  violatkn 
of  any  right  secured  by  the  Constitution 
of  the  United  States.  The  race  course  in 
queatioD,  being  held  out  as  a  place  of  pub- 
lic entertainment  and  omusemeDt,  is,  by  the 
act  of  ttkt  defendant,  so  far  affect«d  with  a 
public  fnt«Test  that  the  state  may,  in  the 
interest  of  good  order  and  fair  dealing,  re- 
quire defendant  to  perform  its  engagement 
to  the  public,  and  reeognlie  its  own  ticket* 
of  admission  in  the  hands  of  persons  en- 
titled to  claim  the  benefits  of  the  statute. 
That  such  a  r^ulation  violates  any  right 
of  piuperty  secured  by  the  Constitution  of 
the  Unitod  States  cannot,  for  a  moment,  b« 
admitted.  The  ease  requires  nothing  further 
to  be  said. 
The  judgment  is  aSraied. 


JOHN  U.  mXE. 

N«*y^-extra  pay  of  naTal  officers  after  di»- 
cbarge. 

The  two  months'  extra  pay  provided 
for  by  the  act  of  March  3,  189S  (30  Stat  at 
L.  1214,  chap.  427),  in  favor  of  "officers  and 
enlisted  men  comprising  the  temporary  force 
of  the  Nary  during  the  war  with  Spain  who 
served  creditably  beyond  the  limits  of  the 
United  States,  and  who  have  been  or  may 
hereafter  be  discharged,"  should  be  com- 
puted, when  awarded  to  a  naval  officer  ap- 
pointed under  the  act  of  Uay  4,  1898  {30 
Stat,  at  L.  SaS,  chap.  234,  U.  S.  Comp.  Stat. 
1001,  p.  IDCfi),  to  serve  only  during  the  con- 
tinuance of  the  exigency  under  which  his 
serrices  were  required  in  the  existing  war, 
on  the  basis  of  the  pay  he  was  receiving 
when  he  was  detached  from  duty,  after  the 
treaty  of  peace  waa  signed,  and  was  ordered 
home  preliminary  to  bis  discharge. 


[No.  ZT6.] 


APPEAL  from  the  Court  of  Gaims  to  re- 
view a  judgment  awarding  extra  pay 
to  a  naval  officer  after  his  discharge,  on  tha 
basis  of  sea  service.     Affirmed. 
The  facts  are  stated  tn  the  opinion. 
Assistant  Attorney  Oeneral  Van  Orsdel 
and  Mr.  John  Q.  Thompson  for  appellant. 
Hr.  Edward  S.  HcCalmont  for  appellee. 

Ur.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

This  was  a  petition  for  the  recovery  of 
|lie.60.  The  case  having  been  heard  by 
the  court  of  claims,  that  court,  upon  tha 


; 
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UNITED  STATES  v.  HITS. 


Findings  of  Fa«L 

1.  The  claimant,  John  M.  Eite,  waa 
pointed  usiatant  engineer  in  Uie  United 
States  N&vy,  with  tlie  lelative  rank  of  en- 
■ign,  for  tempoTary  service  during  the  late 
war  with  Spain,  on  May  14,  18B8;  ba  re- 
ported for  dutj  on  board  the  U.  S 
"Maasachusetts,"  in  obedience  to  orders  of 
the  Navy  Department,  on  June  1,  IS08,  and 
served  creditably  as  such  officer  on  said 
ship  until  December  IT,  1608,  at  which  date 
he  was  detached  and  ordered  to  hia  home, 
and  on  December  22,  189B,  was  honorably 

«  discharged  from  the  naval  service. 
•    'The  order   referred  to  is  in  the  words 
following: 

'VttVj  Department, 
"Washington,  D.  C,  Dec  12,  IK 
"Sir:— 

"You  are  hereby  detached  from  duty  on 
board  the  U.  S.  S.  "Massachusetts,"  and 
will  proceed  to  your  home. 

'Immediately   upon  your  arrival   report 
jonr  local  address  in  full  to  the  Bureau  ot 
Navigation,  Nary  Department,  Washingti 
D.  C,     See  article  224,  U.  S.  Navy  Regula- 
tions, isge. 

"Beport  also  the  date  of  your  detachment, 
and  inform  the  Department  of  the  status 
of  your  accounts,  and  whether  you  are  in- 
debted to  the  government  by  reason  of  ad- 
vances drawn  by  you. 
"Respectfully, 

"John  D.  I<ong,  Secretary. 
'Assistant  Engineer  John  M.  Hlte,  U.  8. 

v.. 

"V.  S.  S.  Maasachusetta," 

2.  The  U.  S.  S.  "Maasachuaetta"  was  In 
commission  and  cruised  beyond  the  limits 
of  the  United  States  (In  Cuban  waters)  dur- 
ing the  time  of  the  claimant's  service  on 

3.  In  settlement  of  claimant's  claim  for 
•Etra  pay  authoriied  by  the  act  of  March  3, 
leOS  [30  SUt  at  L.  1214,  chap.  427],  he 
was  allowed  by  the  accounting  offlcera  of  the 
Treasury  Deparbnent  two  months'  pay  at 
the  rate  ot  pay  of  an  assistant  engineer  In 
the  Navy  on  waiting  orders  only,  to  wit, 
9106.00. 

1(  entitled  to  two  months'  pay  upon  the 

basis  of  sea  servire  the  difference  is  SUB-^O- 

Conclusion  of  Law. 

Upon  the  foregoing  findings  of  fact  the 
eourt  decides,  as  a  conclusion  of  law,  that 
the  claimant  is  entitled  to  Judgment  in  the 
nm  of  one  hundred  and  sixteen  dollars  and 
•Ixty-slK  centa    («llfl.S6). 

The  ease  is  reported  41  Ct  CI.  266. 
The  act  of  Manih  S,  I8VB  (30  Stat  at  L. 


122B,  chap.  42T),  among  other  thin^  pi^^ 

***The  officers  and  enlisted  men  comprising* 
the  temporary  force  of  the  Navy  during 
the  war  with  Spain,  who  served  ereditablj 
beyond  the  limits  ot  the  United  States,  and 
who  have  been  or  may  hereafter  be  dis- 
charged, shall  be  paid  two  months'  extra 
pay;  and  all  such  officers  and  enlisted  men 
of  the  Navy  who  have  so  served  within  the 
limits  of  the  United  States,  and  who  have 
been  or  may  hereafter  be  discharged,  shall 
be  paid  one  month's  extra  pi^." 

Appellee's  counsel  say  that  the  issue  it 
correctly  stated  by  counaal  for  the  United 
States   as   follows: 

"The  claimant  contends  that  the  two 
months'  extra  pay  provided  for  in  the  fore- 
going statute  should  be  at  the  rate  of  pay 
he  received  while  doing  »ea  tmvioe,  to  wit, 
91,700  per  year. 

"The  contention  of  the  government  is  that 
under  the  ruling  of  this  court  in  United 
States  V.  North,  112  U.  8.  SIO,  28  L.  ed. 
BOS,  5  Sup.  Ct.  Rep.  2S6,  the  claimant  haa 
been  paid  all  that  was  due  him,  inasmuch 
as  he  waa  paid  two  months'  extra  pay  pro- 
vided for  In  the  statute  at  the  rate  of 
pay  he  was  receiving  at  (Ae  time  of  hit  dt»- 
oharge, — to  wi^  at  tLe  rate  of  {1,000  per 
annum." 

Appellee  was  appointed  an  officer  in  the 
Navy,  May  14,  1898,  by  authority  of  the 
act  of  Congress  of  May  4  of  that  year  (30 
Stat,  at  I^  369,  chap.  234,  U.  8.  C^mp.  Stat 
1901,  p.  1050),  which  provided: 

"Whenever,  within  the  next  twelve 
montha,  an  exigency  may  exist  which,  In 
the  judgment  ot  the  President  raiders  their 
services  necessary,  he  is  hereby  authoriied 
U>  appoint  from  civil  life  and  commission 
such  officers  of  the  line  and  staff,  not  above 
the  rank  or  relative  rank  of  commander, 
and  warrant  officers  Including  warrant  ma- 
chinists, and  such  officers  of  the  Marine 
Corps  not  above  the  rank  of  captain,  to  be 
appointed  from  the  nonoommlasioned  officers 
of  the  corps  and  from  civil  life,  aa  m^ 
be  requiaite:  Frx>vided,  TtoA  such  officers 
shall  serve  only  during  the  continuance  of 
the  exigency  under  which  their  servioee  are 
required  in  the  existing  war."  ^ 

The  war  with  Spain  began  April  21,  ISSS, « 
and  the  treaty^  Paris  was  aigned  December  • 
10,  1808.  [30  BUt  at  L.  1754.]  Appellee 
served  until  December  17,  1898,  at  which 
time  he  was  detached  from  the  vessel  on 
which  he  was  serving  and  ordered  home, 
where,  on  December  22,  be  was  honorably 
discharged  from  the  naval  aervice.  It  seems 
to  have  been  thought  reasonable  that  the 
government  should  pay  the  expenses  of  the 
journey  hotu  and  tor  the  time  In  getting 
then. 
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Tha  Mt  of  M»rd)  3,  1899,  pivrlded  for 
ortn  pij  for  Kctive  •errice.  HiU  ira«  de- 
tkclied  because  It  beo&me  the  Department'i 
duty  to  di«oharge  him  uadeT  tlie  proviso  oi 
the  act  of  1898,  and  the  detttchment  woa 
manifwU;  prelimiuarf  to  his  discbarga. 
The  order  detachiog  him  did  not  prescribe 
that  on  arrival  home  he  iras  to  hold  him- 
■elf  "on  waiting  orders"  or  for  further  aa- 
■igmDent  to  duty.  Oa  the  other  hand,  it 
required  him  to  inform  the  Department  ol 
the  statu*  of  hia  accounta,  obviously  in  or- 
der that  they  might  be  settled  ou  hia  leav- 

Tha  two  months'  extra  pay  ia  given,  as 
Chief  Justice  Feele,  delivering  the  opinion 
of  the  court  of  claims,  says,  "because  of 
creditable  service  beyond  the  limits  of  the 
United  States  during  the  war  with  Spain, 
and,  therefore,  upon  dischargs  such  officera 
become  entitled  to  the  same  pay  they  were 
receiving  while  so  serving  beyond  the  limits 
of  the  United  States."  "To  hold,  because 
the  claimant  was  ordered  to  his  home,  where 
he  was  discharged  five  days  later,  instead 
of  being  discharged  on  the  day  he  was  de- 
tached, that  therefore  he  is  entitled  only  to 
the  lesser  pay,  would  be  a  construction  too 
narrow  to  harmoniza  with  the  purpose  of 
Congress  as  diaelosed  by  the  act"  Notwith- 
standing the  considered  dissenting  opinion 
in  the  court  below,  we  agree  with  the  con- 
clusion that,  his  engagement  having  ended, 
and  he  having  been  discharged,  the  two 
months'  extra  pay  should  have  been  given 
him  upon  the  basis  of  the  pay  he  was  re- 
ceiving when  detached. 

The  contention  of  the  government  is  that 
this  case  ia  governed  by  the  ruling  in  United 
States  V.  North,  112  U.  S.  GIO,  2S  L.  ed. 
806,  G  Sup.  Ct.  Bep.  2SG.  In  that  ease  It 
S  was  held  that  officers  of  the  Navy  and  of 
P  the 'regular  Army,  who  were  rmployeJ  in 
the  prosecution  of  the  war  with  Mexico, 
were  entitled  to  the  three  months'  extra 
pay  provided  for  by  the  act  of  Congress 
of  July  19,  1848,  chap.  104,  |  5,  9  Stat. 
at  L.  248,  and  the  act  of  February  19,  1879, 
chap.  90,  20  Stat  at  L.  316. 

The  act  of  1848  provided:  "That  the 
ofGceia,  etc,  engaged,  etc.,  in  the  war  witb 
Mexico,  and  who  served  out  the  term  of 
their  mgagement,  or  have  been  or  may  be 
honorably  dlscfaarged,  .  .  .  shall  be  en- 
titled to  receive  three  months'  extra  pay." 

North  was  an  ofBcer  in  the  Navy  of  the 
United  States  from  May  29,  1629,  to  Jan- 
uary 14,  I3B!,  when  he  resigned.  He  served 
in  the  war  with  Mexico,  as  lieutenant,  on 
board  the  friftate  Potomac,  from  February 
10,  1846,  until  July,  1847,  when  bis  veaset 
•ailed  for  the  United  States.  And  Chief 
Jnatice  Waite  said: 

"Thoae  of  the  regular  Army  or  Navy  who 


were  'engaged  in  the  miliUiT  lerviee  of  tha 
United  States  In  the  war  with  Mexico'  may 
be  said  to  'have  served  out  tlie  term  of  their 
engagement,'  or  to  have  been  'honorably 
discharged,'  within  the  meaning  ot  thoae 
terms  aa  used  In  the  aot  of  1848,  when  the 
war  was  over,  or  when  they  were  ordered 
or  mustered  out  of  that  service.  Being  in 
the  Army  and  Navy,  their  'engagement'  waa 
to  serve  wherever  they  were  ordered  for 
duty.  Their  engagement  to  serve  in  the 
war  with  Mexico  ended  when  they  were 
taken  away  from  that  service  by  proper 
authori^. 

"The  pay  they  were  to  receive  waa  evi- 
dently that  which  they  were  receiving  at 
the  end  of  their  engagement,  or  when  they 
were  honorably  dischs^ged.  The  language 
b,  'shall  be  entitled  to  receive  three  months' 
extra  pay,'  evidently  meaning  the  same  pay 
they  would  have  received  if  they  had  re- 
mained in  the  same  service  three  montha 
longer.  It  foUowa  that,  as  North  was  serv 
ing  at  sea  when  he  iras  ordered  away,  fae 
was  entitled  to  three  months'  sea  pay." 

In  the  present  eaae,  appellee  was  talcenS 
away  from  the*  service  when  he  waa  de-? 
tacbed  from  his  vessel,  aa  he  was  appointed 
to  serve  "only  during  the  contiuuanee  at 
the  exigent^  under  which  their  servicae 
were  required  in  the  existing  war,"  and  was 
entitled,  in  the  circumstances  of  the  case, 
to  extra  pay  on  the  basis  of  that  which  be 
waa  receiving  when  detached,  aa  we  have 
said  above. 

Emoiy's  Case  was  also  considered  by  the 
court  in  the  same  opinion  and  the  same 
conclusion  reached,  and  reference  waa  theia 
made  to  that  ease  as  reported  in  19  CL 
CI.  254. 

The  judgment  of  the  Court  of  Claims  was 
right,  and  it  is  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the 

disposition  of  this  case. 


Supreme  Conrt  of  the  United  State»— orip 
inal  jutisdictioD — suit  by  state. 

1.  Tha  original  jiiriadiction  of  the  Su- 
preme Court  of  the  United  States  does  not 
extend  to  a  bill  filed  by  the  attorney  general 
of  Kansas  on  behalf  of  the  state  as  trustee 
Tor  the  Missouri,  Kansas.  &  Texas  Bsilwaj 
Company  of  certain  lands  in  the  Indian  ter* 
ritory,  alleged  to  have  been  granted  by  Oon- 
q:re9B  to  the  state  for  the  benefit  of  the  rail- 
way company,  where  the  name  of  the  state 
is  being  used  simply  for  the  prosecution  ot 
the  claim  of  the  railway  oompany. 
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United  Statea — Immimitj  from  mlt 

2.  The  United  Statei  ma;  not,  wlthoat 
Its  QonaeDt,  Im  aned  b;  a  atate.* 


ORIGINAL  BILL  filed  by  the  attonuj 
general  of  Kaniaa  on  behalf  of  the  atate 
a*  trustee  for  the  Miaaouri,  Kaaua,  &,  Texaa 
Railway  Companj  of  certain  landa  in  the 
Indian  tArritoTy,  alleged  to  have  been  grant- 
ed to  the  Btata  for  the  benefit  of  tba  rail- 
wajr  company.  DismUsed  for  want  01  ju' 
iiEHiictiDn, 

The  facta  sm  stated  In  the  opinion. 

SolidtOT  General  Eo7t,  Attorney  Qeneral 
Moody,  and  Auiatant  Attorney  Qeneral  Kna- 
WM  In  support  of  motion  to  dismlai. 

Heaais.  Joaepli  H.  Choate,  Chiles  C  Cole- 
man, Jamea  Hsgerman,  Adilan  H.  JoUne,  A. 
B.  Browne,  Joseph  M.  Btyaon,  and    John 
Madden  in  opposition. 
N 

f  'Vx.  CUet  JnaUoa  rollM  daUvand  the 
opinion  of  the  court: 

On  April  SO,  1006,  the  state  of  Eanass 
applied  tor  leava  to  file  a  bill  of  complaint 
against  the  United  Statea  and  others,  to 
which  the  United  SUtes  objected  on  the 
ground  of  want  of  Jurisdiction.  May  21 
leave  was  granted,  without  prejudice,  and 
the  bill  wsa  accordingly  filed.  As  such  an 
application  by  a  state  is  usually  granted 
as  of  eourse,  we  thougbt  it  wiser  to  allow 
the  bill  to  be  filed,  but  reserving  to  the 
United  Statea  the  right  to  object  to  the 
Jurisdiction  thereafter,  and  hence  the  words, 
"without  prejudice,"  were  inserted  in  the 
order.  October  0  leave  was  granted  to  the 
United  States  to  file  a  demurrer,  and,  in 
lien  of  this,  a  motion  to  dismiss  was  sub- 
stituted, which  was  submitted  November 
IS  on  printed  briefs  on  both  sides. 

The  bill  was  filed  by  the  attorney  general 
of  Kansas,  on  behalf  of  the  state,  aa  trustee 
for  the  Misaouri,  Kansas,  &  Texas  Railway 
Company,  of  certain  lands  in  the  Indian 
territoiy,  alleged  to  have  been  gTaTit«d  to. 
the  state  for  the  benefit  of  the  railway  com- 
pany. 

It  is  stated  by  counsel  for  eoroplsinant, 
as  appearing  from  the  bill,  that  in  IS06 
*^ere  were  three  Kansas  railroad  companies 
running  through  the  state  to  the  Indian 
territory  line.  The  first  was  the  Union 
Paeiflo  Railway  Company,  Southern  Branch, 
since  the  Missouri,  Kansss,  ft  Texas  Rail- 
way Company,  extending  from  Fort  Riley, 
BOW  Junction  City,  Kansas,  in  a  southeast- 
erly direction,  down  the  valley  of  the  Neosho 
river  to  the  southern  line  of  the  state  of  ' 


Kansas,  near  Chetopa,  Eaosas;  the  second; 
was  the  Leavenworth,  lAwrsnce,  &*Tort  Gib- 
son Railway  Company,  since  conveyed  to 
the  Atchison,  Topeks,  k  SanU  V6  Railroad 
Company,  extending  from  Leavenworth, 
through  Lawraiee,  to  the  northern  line  of 
the  Indian  territory,  near  Coffeyville,  Mont- 
gomery county,  Kansas,  in  the  direction  of 
Galveston  bay.  In  Texas ;  and  the  third  was 
the  Kansas  &  Neosho  Valley  Railway  Com- 
pany, since  the  Kansas  City,  Fort  Scott,  ft 
Memphis,  and  now  a  part  of  the  St.  Louis 
ft  San  Francisoo  Railroad  Company,  extend- 
ing from  a  point  of  connection  with  the 
Union  Pacific  Railroad  at  or  near  the  month 
of  the  Kansas  river,  ttonce  sontb  easterly, 
through  the  eastern  tier  of  counties,  to  the 
northern  line  of  the  Indian  territoiy,  at  oi 
near  Baxter  Springs,  In  Cherokee  county. 

On  July  26,  I86fi,  an  act  of  Congress  was 
passed  entitled  "An  Act  Granting  Lands  to 
the  State  of  Kanaas  to  Aid  in  the  Construo- 
tion  of  the  Kansas  ft  Neosho  Valley  Rail- 
road and  Its  Extension  to  Red  River."  14 
Stat  at  L.  230,  chap.  Ml.  On  the  next 
day,  July  29,  an  act  was  passed,  using  the 
same  language,  except  as  to  the  routes,  en- 
titled "An  Aot  Oranticg  Lands  to  the  State 
of  Kansas  to  Aid  in  the  Construction  of  a 
Southern  Branch  of  the  Union  Pacific  Rail- 
way and  Tel^raph,  from  Fort  Riley,  Kan- 
sas, to  Fort  Smith,  Arkansas"  (14  St»t.  at 
L.  289,  ehap.  270),  which  provided  as  tol- 
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"That  for  the  parpoee  of  aiding  the  Union 
Pacific  Railroad  Company,  Southern  Branch, 
the  same  being  a  eoTporation  organized  un- 
der the  laws  of  the  state  of  Kansas,  U> 
construct  snd  operate  a  railroad  from  Fort 
Riley,  Kansas,  or  near  said  military  reser- 
vation, thence  down  the  valley  of  the  Neosbo 
river  to  the  southern  line  of  the  state  of 
Kansas,  with  a  riew  to  an  extension  of  the 
same  through  a  portion  of  the  Indian  ter- 
ritory to  Fort  Smith,  Arkansas,  there  is 
hereby  granted  to  the  stat«  of  Kansas,  for 
the  use  and  benefit  of  said  railroad  com- 
pany, every  alternate  section  of  land  or 
parts  thereof  designated  by  odd  numbers  to 
the  extent  of  five  sltemate  sections  per 
mile  on  each  side  of  said  rosd,  and  not  g, 
exceeding  In  all  ten  sections  per  mile;  ■  ■  .^ 
*"See.  3.  ...  And  the  lands  hereby* 
granted  shall  Innre  to  the  benefit  of  said 
company,  as  follows;  When  the  governor  of 
the  state  of  Kansas  shall  certify  that  any 
section  of  ten  eonseeutlve  miles  of  said  road 
is  oompIet»d  In  a  good,  substantial,  and 
workmanlike  manner  as  a  first-clsss  rail* 
rosd,  then  the  said  Secretaiy  of  the  Interior 
shall  Issue  to  the  said  company  patents  tar 
so  many  sections  of  the  land  herein  granted 
within  tLe  limits  above  named,  and  mtw 
In  point,  ses  tA  rr,  Cent  Dig.  Uatted  Slatsi^  |  IlL 
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minoiis  with  aald  completed  lection  hsretn- 
before  granted;     .     ,     . 

"Sec.  8.  And  i«  U  further  maeted,  That 
•aid  pAcifie  Railroad  Compaiij,  Bouthem 
BiUDch,  Its  successorg  and  oBsigas,  is  bare- 
ly aut)'crized  and  empowered  to  extend  and 
oonatTUct  ita  railroad  from  the  aouthern 
boundary  of  Eansaa,  south  through  the  In- 
dian territory,  with  the  eocaent  of  the  Tn- 
dl&na,  and  not  otherwise,  along  the  yalley 
of  Oraind  and  Arkansas  rivers,  to  Fort 
Smith,  in  the  state  of  Arkansas;  and  the 
right  of  waj  through  said  Indian  territory 
la  hereb;  granted  to  said  company,  its  suc- 
cessors and  assigns,  to  the  extent  of  one 
hundred  feet  on  each  aide  of  said  road  or 
roads,  and  all  necessary  grounds  for  sta- 
tions, buildings,  workshops,  machine  ahops, 
atritehes,  side  tracks,  tumtables,  and  water 
stations. 

"Sec.  9.  And  6*  it  further  enwiled,  That 
the  aame  grant  [s]  of  lands  through  aaid 
Indian  territory  are  hereby  made  aa  pro- 
vided in  the  first  section  of  this  act,  when- 
ever the  Indian  title  shall  be  eztingniahed 
by  treaty  or  otherwise,  not  to  exceed  the 
ratio  per  mile  granted  in  the  first  section  of 
this  act:  Pravidtd,  That  sitid  lands  brcome 
a  part  of  the  publlo  lands  of  the  United 
States." 

Tbe  bill  averred  that  the  road  was  con- 
atrueted  through  the  Indian  territory,  and 
•et  forth  at  length  Indian  treaties  and  con- 
gressional legtalatioD  with  reference  to  that 
territoiy,  under  which  ft  was  alleged  that 
the  Creek  Indian  Nation  had  ceased  to  oc- 
cupy or  claim  tbe  lands  In  question  aa  a 
tribe  or  nation,  and  that  some  of  tbe  lands 
had  been  allotted  in  severalty  to  individual 
-r  members  of  the  Creek  Nation;  and  that 
f  tberebyssaid  lands  passed  to  the  state  un- 
der the  provisions  of  the  grant  mentioned. 
It  was  prayed  that  a  decree  be  entered  ad- 
Judging  the  state  to  be  the  owner,  as  trustee 
for  tlie  railway  company,  of  all  odd-num- 
bered sections  of  land  to  the  extent  of  tbe 
grant  along  the  line  of  the  road  through 
the  Creek  Nation,  in  the  Indian  territory, 
and  that  tbe  allottees  be  directed  to  sur- 
render the  poBsession  to  the  state  as  trustee, 
and  be  enjoined  from  disposing  of  said  lands, 
or  "in  the  event  that,  from  any  equitable 
considerations,  the  court  shall  entertain  the 
view  that  the  allottees  and  those  claiming 
under  th«m  should  not  be  disturbed,  then 
that  an  account  be  taken  of  the  value  of 
the  lands  in  controversy,"  and  that  the 
United  States  be  adjudged  to  pay  to  tbe 
state,  as  trustee,  the  sum  of  such  values, 
estimated  at  more  than  910.000,000. 

In  our  opinion  it  appears  upon  the  face 
of  the  bill  that  the  atate  of  Sonsas  is  only 
nominally  a  party,  and  that  thm  real  party 
In  Interest  is  tbe  r«ilroad  oompany.     Sec- 


tion 3  provided  that  patents  should  be  is- 
sued not  to  tbe  state,  but  to  the  company 
direct,  which  made  tbe  state  nothing  but 
a  mere  conduit  for  the  passage  of  title. 
And  this  is  so  even  if  it  ware  ruled  that 
tbe  state  of  Ka"»"  was  made  trustee  under 
i  0,  because  it  would  only  be  trustee  of 
the  bare  legal  title.  In  very  many  cases 
"in  which  the  grant  was  directly  to  the 
railroad  company,  or  in  which  the  act  of 
Congress  required  that  the  patents  for  lands 
earned  should  be  issued  not  to  the  state, 
for  the  benefit  of  the  railroad  company, 
but  directly  to  the  company  itself,"  it  has 
been  held  that  the  title  vested  abK>lutely 
in  the  railroad  company.  Sioux  City  k 
St.  P.  R.  Co.  T.  United  States,  158  U.  8. 
349,  304,  40  L.  ed.  177,  162,  10  Sup.  Ct 
Rep.  17,  S3. 

Title  passed  by  the  grant  on  tbe  perform- 
ance of  its  conditions  and  to  the  grantees 
to  whom  tbe  patent*  were  to  he  issued,  and 
here  f  3  provided  that  patents  should  is- 
sue not  to  the  state,  but  to  the  railroad 
company  direct. 

And  if  the  lands  in  the  Indian  territory 
could  be  held  In  any  view  to  have  been 
granted  in   prigtvnti,   such   grant   was  oer-  ^ 
Uinly  not  to  tbe  atat«  of  Kansas.  V 

'The  road,  in  aid  of  which  the  grant  was 
made  to  the  state,  extended  no  farther  than 
the  southern  boundary  thereof,  and  tbe 
patents  were  to  be  issued  to  the  company. 
True,  as  declared  in  I  I,  the  road  was  to 
be  couatructed  "with  a  view  to  an  extension 
of  the  same  tbrough  a  portion  of  the  In- 
dian territory  to  Fort  Smith,  Arkansas," 
and  that  extension  was  authorized  by  |  8, 
but  the  lands  referred  to  in  |  9  were  not 
lands  in  the  state  of  Eansaa,  nor  was  that 
stats  mentioned  in  the  section.  It  aeems 
clear  that  those  lands  were  not  intended  t> 
be  granted  to  that  state  for  the  construction 
of  a  road  beyond  Its  boundaries. 

Moreover,  the  bill  sets  forth  many  com- 
munications and  protests  by  the  ndlroad 
company  to  the  Dawes  Commission,  the 
town  site  oommiesion,  the  Indian  agent,  and 
the  Secretary  of  the  Interior,  in  all  of 
which  tbe  tracts  In  eoutroversy  were  claimed 
by  tbe  railroad  company  as  its  own  without 
reference  to  any  interest  of  the  state  of 
Ka^^as  therein. 

In  these  elroumstanoes  we  think  it  ap- 
parent that  the  name  of  the  state  is  being 
used  simply  tor  the  prosecution  in  tills 
court  of  tbe  claim  of  the  railroad  company, 
and  our  original  jurisdiction  cannot  be 
maintained. 

Again,  the  United  States  is  the  real  par- 
ty In  interest  aa  defendant,  and  has  not 
consented  to  be  sued,  which  it  cannot  be 
without  its  consent  Minnesota  v.  Hitoh- 
cock,  laS  U.  a  373,  SS7,  40  L.  ed.  9S4,  (ML 
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22  Sup.  Ct.  E«p.  650,  KB;  Ongan  t.  Hlteh- 
OMk,  202  U.  S.  60,  60  L.  ed.  93S,  M  Bup. 
OL  Eep.  6(18;  United  Statu  t.  L«^  108 
V.  B.  ig«,  207.  27  L.  «d.  171,  177,  1  Sap. 
Ct.  K«p.  240. 

"If  whether  a  rait  la  one  againat  a  state 
ia  to  be  determined,  not  by  the  fact  of  the 
party  named  aa  defendant  on  the  record,  but 
bj  the  reault  of  the  Judgment  or  decree 
vbich  may  be  entered,  tbe  same  rule  mnet 
apply  to  the  United  States.  The  question 
vbeUier  tbe  United  States  is  a  part^  to  a 
eoiitroveTij>  is  not  determined  by  the  merely 
nominal  party  on  the  record,  but  by  tbe 
question  of  the  effect  of  tbs  Judgment  oi 
decree  wbicb  eao  be  entered." 


>  are  Creek  Indian  allottaea  Bnd*perBons  claim- 
ing under  them,  and,  if  their  allotmenta 
should  be  taken  from  them,  which  Is  part 
of  the  relief  sought  by  the  bill,  tlie  United 
States  would  lie  subject  to  a  demand  from 
them  for  the  value  thereof  or  for  other  lands, 
while  the  bill  prays  in  tbe  alternative  that, 
"in  tbe  event  tbat  from  any  equitable  con- 
slderatfama  tlte  court  should  entertain  the 
viev  that  the  allottees  and  those  claiming 
imder  them  should  not  be  disturbed,  then 
tiiat  an  account  be  taken  of  the  value  of 
the  landi  in  controversy  at  the  time  of  the 
respeetire  allotments,  and  the  defendants, 
the  United  States  of  America,  Im  ordered, 
adjudged,  and  decreed  to  paf  to  your 
oratrlx,  as  trustee,  the  sum  of  such  values." 

It  does  not  follow  that  because  a  state 
may  be  sued  by  the  United  8tat«8  without 
Its  consent,  therefore  the  United  States  may 
be  sued  by  a  state  without  ita  consent 
Public  policy  forbids  that  conclusion. 

In  United  States  v.  Texas,  143  U.  S.  S21, 
S46,  36  L.  ed.  286,  203,  12  Sup.  Ct.  Rep. 
488,  404,  it  wa*  held  that  tbe  exercise  ij 
this  court  of  original  jurisdiction  "in  a 
suit  brought  by  one  state  agaiust  another 
to  determine  the  boundary  line  between 
them,  or  in  •  auit  brought  l>y  the  United 
States  against  a  state  to  determine  tbe 
boundary  between  a  territory  of  the  United 
States  and  that  state,  so  far  from  infring- 
ing, in  either  case,  upon  tbe  sovereignty,  is 
with  the  consent  of  the  state  sued.  Such 
consent  was  given  by  Texas  when  admitted 
Into  tbe  Union  upon  an  equal  footing  in 
all  respects  with  the  other  states."  That 
ease  was  qnoted  from  with  approval  In 
Hlnnesota  v.  Hitchcock,  supra,  where  Mr. 
Justice  Brewer,  delivering  the  opinion, 
pointed  out  that  the  judicial  power  of  the 
United  States  extends  to  eases  In  which 
the  United  States  is  a  party  plaintiff  as 
well  as  to  cases  in  which  It  is  a  par^ 
defendant,  for  "while  the  United  Statea,  aa 
a  government,  may  not  bo  sued  without  It* 


conMnt.  yet,  with  its  eonaent.  It  may  ba 
sued,  and  the  judioial  power  of  the  UnJtad 
Statea  eztenda  t«  sncb  a  controversy." 

We  are  not  dealing  here  with  tbs  merits 
of  the  controversy  raised  by  the  bill,  bntS 
solely  witb  the  question  of  the  origiuaI*Jiiria-  9 
diction  of  this  court  And,  as  tbe  United 
States  has  not  consented  to  be  sued,  it  re- 
sults that,  on  this  ground  alao,  the  bill 
must   be   dlamisBed. 

And  it  is  so  ordered. 

Mr.  Jnstlee  Moody  took  no  part  in  tb« 
disposition  of  this  case. 


(KM  V.  S.  E3Z) 
EAU  CLAIHB  NATIONAL  BANK,  PUt.  Ib 


RALPH  W.  JACKMAN,  as  Trustee  of  tha 
Estate  of  John  H.  Young,  a  Bankrupt 

Error  to  state  court— Federal  question— how 

1.  A  judgment  of  the  highest  state  eonrt 
in  favor  of  a  trustee  in  bankruptcy  in  an 
action  brought  by  him  to  recover  the  value 
of  an  alleged  voidable  preference  may  ba 
reviewed  by  the  Federal  Supreme  Court  as 
a  dedsion  antinst  a  Federal  right  or  immu- 
nity, enedally  set  up  or  claimed,  where  the 
state  court  answered  Bane  of  the  defend- 
ant's contentions  by  the  construction  which 
it  gave  to  the  banlmipt  act.* 

Pleading — demuirei — waiver  of  objection  by 
pleaoing  over. 

2.  The  question  whether  the  election  by 
a  trustee  in  bankruptcy  to  avoid  a  prefer- 
enoe  should  be  ezerdsad  hy  a  demand  be- 
fore Buit,  or  can  be  exercised  by  tha  suit  it- 
self, is  not  open  to  the  defendant,  although 
it  demurred  to  the  complaint,  and  urged,  as 
a  ground  of  demurrer,  the  absence  of  an  al- 
legation of  a  demand,  where  it  did  not  stand 
on  the  demurrer,  but  answered,  and  not  only 
traversed  the  allegations  of  the  complaint, 
but  set  up  an  independent  defense,  and 
showed  that  a  demand  would  have  been  un< 
availing. 

Error  to  state  court— queitlana  reviewable— 
findings  of  fact 

3.  Findings  of  fact  upon  which  dependa 
tbe  answer  to  the  question,  whether  or  not 
oertain  transactions  were  invalid  under  the 
bankrupt  act  aa  operating  to  give  a  creditor 
an  unlawful  preference  are  conclusive  upon 
the  Supreme  Court  of  tha  United  States,  in 
reviewing,  by  writ  of  error,  the  judgment 
of  a  state  conrtt 

Bankruptcy — suit  to  avoid  pref etence — icopa 
of  inquiry  in  state  conrt 

4.  The  validity  «t  all  other  elalma 
against  the  bankrupt,  and  the  question 
whether  others  have  received  Toidable  pref- 
erenoes  and  have  not  been  required  to  sur- 
render them,  cannot  be  litigated  In  a  suit 
in  a  state  conrt  to  avoid  an  alleged  unlaw- 
ful preferanoe,  slnoe  tUs  would.  In  effeet 
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traiufer  the  admlntitntlon  of  the  bank- 
rupt'! estate  from  the  Federal  district  court 
to  the  ftate  court. 


IN  ERROR  to  the  Suprems  Court  of  the 
Bute  of  Wisconsin  to  review  m  judg- 
ment which  afflrmed  a  judgment  of  the  Cir- 
cuit Court  of  Eau  Gaire  County,  in  that 
state,  in  favor  of  a.  trustee  io  bankruptcj 
in  ft  suit  to  avoid  an  alieged  unlawful  pref- 
erence.    AfQrmed. 

See  wune  caM  below,  125  WU.  465,  104 
N.  W.  S8. 

Statement  hj  Mr.  Justice  UcEenna: 
This  action  was  brought  b;  defendant  In 
errar,  hereafter  called  the  tmatee,  in  the 
circuit  court  of  Eau  Claire  county,  state 
of  Wisconsin,  against  the  plaintiff  in  error, 
hereafter  called  the  bank,  under  i  60b  of 
the  bankrupt  act  of  1898  [30  Stat,  at  L. 
682,  chap.  541,  U.  S.  Comp.  Stat.  1001,  p. 
344S],  to  recover  the  value  of  property 
whkb,  it  1*  alleged,  waa  transferred  by  the 
bankrupt  to  the  bank,  for  the  purpose  of 
giving  the  latter  a  preference  over  other 
creditors.  JudgmBnt  waa  recovered  by  the 
trustee,  which,  on  appeal,  was  affirmed  by 
the  supreme  court  of  the  state.  125  Wie.  469, 
104  N.  W.  98.  Thereupon  thia  writ  of  error 
was  sued  out. 

The  complaint  of  the  trustee  alleges  that 
S  on  the  Tth  of  June,  1902,  John  H.  Young 
?duTy  flied  his  petition  In*baukruptey  in  the 
United  States  district  court  for  the  western 
district  of  Wisconsin,  pursuant  to  the  act 
of  Congress,  and  was  on  said  day  duly  de- 
dared  a  bankrupt.  Subsequently  defendant 
In  error  was  duly  elected  and  appointed  by 
tlie  creditors  of  the  bankrupt  as  trustee  in 
bankruptcy,    and    duly    qualiSed    as    such 

The  plaintiff  in  error  is  and  waa,  at  all 
the  times  mentioned  in  the  complaint,  a  na- 
tional bank.  Young,  during  the  four  months 
immediately  preceding  the  filing  of  his  peti- 
tlcn,  was  the  owner  and  in  possession  of  aer- 
tain  lumber,  shingles,  and  lath,  located  at 
Cadott,  Chippewa  county,  Wisconsin,  and 
certain  logs  in  or  near  the  Yellow  river  and 
Chippewa  river  in  Chippewa  county,  which 
were  reasonably  worth  the  sum  of  836,000. 
The  value  of  all  other  property  owned  by 
him  did  not  exceed  the  suni  of  $500. 

On  the  IQth  of  February,  1002,  Young  was 
wholly  insolvent,  and  owed  debts  which 
largely  exceeded  the  value  of  hia  property, 
which  fact  waa  well  known  to  him  and  the 
bank.  The  aggregate  amount  of  his  Indebt- 
•dnsM  exceeded  the  snm  of  $40,000,  and  the 


sum  of  $27,000  for  moneys  borrowed  from 
time  to  time  for  a  period  of  about  two  years 
previous  to  that  time.  On  said  day  Young 
executed  to  the  bank  a  chattel  mortgage  on 
2,100,000  feet  of  aaw  logs,  to  secure  the  sum 
of  $15,900,  then  owing  trom  him  to  the  bank, 
and  also  executed  a  chattel  mortgage,  trana- 
ferring  1,000,000  feet  of  lumber,  about  600,- 
000  shingles,  and  about  200,000  lath,  to  as- 
cure  the  eum  of  811,100,  owing  by  him  to 
the  bank.  This  indebtedness  existed  long 
prior  to  said  mortgages,  and  the  property 
transferred  constituted  substantially  all  of 
the  property  then  owned  by  Young  not  ex- 
empt from  execution,  which  facta  were  well 
known  by  him  and  the  bank.  The  effect  of 
the  foreclosure  of  the  mortgages  would  be 
to  enable  the  bank  to  obtain  a  much  larger 
percentage  of  its  debt  than  would  the  oth- 
er creditors  of  Young  in  the  eame  daas  tM^ 
the  bank.  The  mortgagee  were  given  byg 
Young  and  taken*  by  the  bank  for  the  sole^ 
purpose  of  hindering  and  delaying  the  other 
□re^Uton,  and  were  executed  and  received 
lor  that  purpose,  and  the  bank,  at  the  ttma 
of  their  execution,  had  reasonable  caose  to 
believe  that  they  were  given  with  the  Inten- 
tion to  give  it  a  preference  over  other  cnd- 

The  Waten-CUrk  Lumber  Company  ia  a 
corporation  of  the  «tate  of  Iflnnesota,  and 
D.  8.  Clark  !■  the  president  thereof  and  also 
a  director  in  the  bank,  and  W.  E.  Coffin  is 
the  cashier  of  the  latter.  On  or  about  the 
10th  of  March,  1002,  Coffin,  acting  lOr  the 
bank,  requested  Young  to  transfer  to  the 
lumber  company,  for  the  benefit  of  the  bank, 
all  of  the  property  embmeed  In  tbemortgages, 
together  with  certain  other  propert?.  Pursu- 
ant to  such  request  Young  did,  on  or  about 
the  loth  of  March,  1902,  transfer.bj  absolute 
bills  of  sale,  to  the  lumber  company,  all  of 
the  property  described  In  the  mortgages,  and 
other  saw  logs  owned  by  him.  The  prop- 
erty transferred  was  reasonably  worth  the 
sum  of  $35,000.  Immediately  on  the  exeiu- 
tion  of  the  bill*  of  sale  the  lumber  company, 
acting  pursuant  to  the  directions  bj  and  in 
behalf  of  the  bank,  took  posseeslon  of  the 
property  transferred,  and  thereafter  sold  the 
same  and  applied  the  proceeds  to  the  pay- 
ment of  the  indebtednesa  secured  by  the 
mortgages.  At  the  time  the  bills  of  sale 
were  made  the  lumber  company  and  the 
bank  thought  the  property  transferred  con- 
stituted all  of  the  available  aeseta  of  Young, 
and  Chat  the  result  of  such  transfer  and  the 
appropriation  of  the  proceeds  thereof  would 
result  in  the  other  creditors  of  Young  losing 
all  of  his  Indebtedness  to  them.  The  lumber 
oompany,  acting  aa  vendee  of  said  property, 
waa  in  nallty  aoting  aa  tmatae  tm  tits 
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bank,  and  rnkde  truA  pretended  purchaae 
with  the  audert landing  and  agreement  iritli 
the  bank  and  Young  that  it  would  account 
to  the  bank  for  the  proeaeds  of  the  property 
trantfen-ed  to  tha  amount  of  hie  indebted- 
ness, Qnd  tliat  any  sunu  reaiized  in 
«xeea8  of  his  indebtednaiB  should  be  paid 
^  to  Young.  The  bills  of  tale 
M  executed  in  oomplianoe  with  the  statute*  of 
■  the  state.  Except  as  to  the  agreement*  to 
pay  said  Indebtednese,  no  eonaideratian  was 
paid  by  the  lumber  company  for  the  prop- 
erty, and,  at  the  time  of  the  transfer  of  the 
property,  nothing  was  paid  to  Young  there- 
for. By  reason  of  said  transactions  the 
bank,  within  four  months,  appropriated  to 
the  payment  of  its  claims  aubstantially  all 
«f  the  property  of  Young,  which  at  said  time 
was  and  hos  been  ever  eince  worth  t36,0O0. 
There  is  no  other  property  in  the  posteaaion 
of  tlie  trustee,  belonging  to  Young,  out  of 
which  his  other  creditora  can  be  paid. 

The  bank  demurred  to  the  complaint  on 
the  following  grounds;  The  court  had  no 
jurisdiction  of  the  subject  of  the  action;  the 
trustee  had  no  legal  capacity  to  sue,  in  that 
the  complBint  did  not  allege  that  authority 
or  permission  was  given  him  to  bring  suit; 
defect  of  parties,  in  that  Young  and  the 
lumber  company  were  not  made  parties;  aitd 
that  the  complaint  did  not  state  a  cause  of 
Mtlon.  The  demurrer  was  oTemiled.  and 
the  bank,  availing  itself  of  the  permission 
granted,  filed  an  answer,  in  which  it  ad- 
mitted it«  corporate  character  and  that  of 
the  lumber  company,  and  the  execution  of 
the  mortgages  and  the  billa  of  eale,  and  that 
the  instruments  were  not  executed  in  the 
manner  provided  by  the  statutes  of  the 
•tate.  It  denied  all  the  other  allegations  of 
the  complaint,  and  alleged  that  a  portion 
of  the  proceeds  of  the  sale  of  tlie  property 
was  paid  to  the  bank  to  dlschari^  valid  and 
enlisting  liens  which  it  held  against  the  prop- 
arty.  And  it  alleged  that  the  mortgnges 
ware  given  for  a  good  and  valuable  eon- 
eideration,  and  that  neither  of  them  nor  the 
payments  to  the  bank  were  made  or  received 
for  the  purpose  of  giving  the  baak  a  prefrr- 
enee  over  other  creditors  of  Young,  "con- 
trary to  the  provisions  of  thi  bankruptcy 
laws,"  and  "that,  prior  to  the  commence- 
ment of  this  action,  the  plaintiff  eomrapiicFd 
an  action  in  this  court  against  soid  Waters- 
Oark  Lumber  Company  to  recover  from  said 
Waters- Clark  Lumber  Company  the  pur- 
diaae  price  of  logs  and  other  material  sold 
_  by  said  Young  to  said  Waters-Clark  Lumber 
^  Company,  and  thereby  elected  to  treat  and 
•  consider  said  contract  between*  said  Young 
and  aaid  Waters-Clark  Lumber  Company  as 
1«gal  and  valid,  and  elected  to  look  to  and 
kold  the  said  Waters-Clark  Lumber  Com- 
pany, inatead  of  this  defendant,  as  liable  to 


said  trustee  for  all  sums  of  money  which 
the  said  plaintiff  may  be  entitled  to  recover 
on  aeooust  of  the  traneactious  mentioned  In 
plaintiff's  complaint." 

Questions  were  submitted  to  the  jury  cov- 
ering the  iasuea  in  the  case,  except  the  value 
of  the  property,  which,  by  stipulation  of 
parties,  was  reserved  for  the  court.  The 
jury.  In  reapoose  to  ths  questions,  found 
that  at  all  the  days  mentioned  In  the  com- 
plaint the  property  transferred  at  a  fair  val- 
uation was  InaofBdent  to  pay  Young's 
debts;  that  the  Inmber  company,  acting  for 
the  bank  and  pursuant  to  the  arrangement 
between  it  and  the  bank,  took  tlie  legal  title 
to  the  lumber  and  logs  for  the  lieneflt  of 
the  bank  under  an  agreement  with  It  and 
Young  to  account  to  the  bank  for  a  portion 
of  the  pNceede;  that  It  waa  the  intention 
of  Young,  by  the  execution  of  the  mortgages 
and  the  transfer  of  the  property,  to  give  the 
bank  a  preference,  and  that  the  l>ank  and 
officers  and  agenta  had  reasonable  cause  to 
believe  that  Young  intended  to  give  it  eueb 
preference  and  to  enable  it  to  obtain  a  great- 
er percentage  of  its  indebtedness  tban  any 
other  of  bis  creditors  of  the  same  class 
would  be  able  to  obtain. 

The  court  found  that  the  lumber  which 
was  included  in  the  bank's  mortgage  was 
worth  $3,452.85,  and  that  a  note  for  that 
sum  and  value  waa  given  by  the  lumber 
company  to  Young  and  by  him  transferred 
to  the  bank;  that  the  Cadott  logs,  included 
in  the  mortgage  and  sold  by  Young  to  the 
lumber  company,  were  worth  $10,077.94; 
that  the  up-river  logs  not  included  in  the 
mortgage,  but  sold  to  the  lumber  company 
by  Young,  were  worth  811,055.34;  and  that 
a  note  which  was  given  as  the  net  proceeds 
of  the  sale  of  Ijoth  quantities  of  logs  over 
and  above  certain  labor  liens  was  worth  $2,- 
608.14.  This  note  waa  given  by  the  lumber 
company  to  Young  and  transterred  by  him 
to  the  bank.  The  trustee  contended  in  thei. 
trial  court  that  he  was  entitled  to  nooverg 
'for  the  entire  value  of  the  logs  and  lumber,* 
aud  that  no  credit  should  he  allowed  tna 
bank  for  the  sums  paid  by  It  to  discharge 
certain  liene  on  the  property  for  labor  claims 
and  unpaid  purchase  money.  The  court  re- 
jected the  contentions  and  gave  judgment 
for  the  trustee  in  the  sum  of  $6,E54.09.  la 
this  sum  was  included  the  value  of  the  notes. 

The  assignments  of  error  are  that  the  su- 
preme court  eorred  in  the  following  particu- 
iars;  (1)  In  determining  that  tlie  com- 
plaint stated  a  csiuee  of  action.  (E)  In  de- 
termining that  the  bank  was  liable  for  the 
valae  of  the  logs  and  lumber  to  the  extent 
of  the  chattel  mortgage  interest  of  the  bank 
therein.  (3)  In  determining  that  the  bank 
was  liable  for  having  received  a  preference 
ooatrary  to  H  00a  and  BOb  of  the  bankrupt 
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act  of  July  ],  ISS8,  M  "a  portion  of  it*  oht-t- 
lel  mortgage  interest  in  Uiid  logSi  the  ■um 
of  $1^35.62  ts  the  procendj  of  the  SKle  of 
the  portion  of  said  logs  known  aa  the  'up- 
river  logE,'  on  which  logs  said  defendant 
never  held  any  chattel  mortgage,  and  which 
logs  were  never  transferred  to  aftid  defend- 
ant." (4)  In  determining  that  the  bank  was 
liable  for  the  value  and  raone7S  it  received 
as  t.  prefercnoe,  although  lihe  trustee  bad 
not  elected  to  avoid  such  preference  bj 
bringing  suit  to  recover  the  same,  and  had 
not  elected  to  avoid  such  preference  in  any 
manner.  (5)  And  in  holding  that,  In  de- 
termining a  question  of  preference,  it  was 
immaterial,  under  the  bankrupt  act,  whether 
the  bank  and  the  other  credibora  were  of 
the  same  class,  and  in  refusing  to  reverse 
tha  judgment  becauM  of  the  error  of  the 
circuit  court  in  charging  th«  jiuy  that  all 
of  the  oreditoiB  were  of  the  same  clots.  {6) 
In  its  construction  of  the  bankrupt  act  in 
the  following  particular*:  (a)  In  holding 
that  a  transfer  made  within  four  months  of 
tlw  baidcruptcf  proceedings,  which  enabled 
a  creditor  to  obtain  an;  portion  of  his  debt, 
constituted  a  preference,  (b)  That,  al- 
though the  eSect  of  the  transfer  in  question 
did  not  operate  to  give  tho  bank  a  greater 
B  percentage  at  its  debts  than  other  creditors 
ta  of  the  (ame  elais,  such  tranifer  constituted 
*  B  preference,  (e)  In  determining, •by  such 
TtUe*  of  eonstractton  of  the  bankrupt  act, 
that  the  evidence  was  eoffleient  to  establish 
that  the  bank  had  leaaonable  cause  to  be- 
lieve that  a  preference  was  intended.  (7) 
(8)  (9)  In  holding  that  the  bank  was  liable 
for  the  full  value  of  tha  preference  received 
in  an  amount  lu  excess  of  what  was  neces- 
sary to  pay  all  the  other  creditors  of  the 
bankrupt,  and  claims  of  fictitious  ereditore 
and  claims  of  creditors  who  had  themselves 
received  preference,  and  in  not  limiting  the 
recovery  to  such  sum  as  would  be  sufficient 
to  pay  the  claims  of  ereditora  whose  claims 
were  provable.  (10)  (U)  In  aJflnnlng  the 
Judgment  against  the  bank,  and  not  render- 
ing judgment  for  it. 

Messrs.  James  Wickham,  Burr  W.  Jones, 
and  Frank  B.  Farr  for  plaiaUff  In  error. 

Measrs.  C  T.  Bnndy,  W.  P.  Bartlett,  and 
K.  P.  Wilcox  for  defendant  In  error. 

■  ■  Mr.  Justice  McEenna,  after  stating  the 
MM  M  above,  delivered  the  opinion  of  the 

S  eourti 

■  A  motion  is  made  to  dismiss  on  the 
ground  that  tha  record'presenta  nothing  but 
questions  of  tact.  It  is  contended  that  nei- 
ther in  the  pleadings  of  the  bank  nor  in  any 
way  was  any  right,  privilege,  or  inimuni^ 
nader  a  Federal  statute  specificftUy  set  np 
«r  dklm»d  In  the  aUte  taaitM.    Tbe  only 


questions  presented  by  the  pleadings,  it  is 
urged,  were,  did  the  bankrupt  give  the  bank 
a  preference,  and  did  the  bank  accept  It 
with  reasonable  grounds  to  believe  that  a 
preference  was  iutendedT  The  supremo 
court,  however,  considered  the  pleadings  to 
have  broader  meaning,  and  answered  some 
of  the  contentions  of  the  [rank  by  the  con- 
struction it  gave  to  the  bankrupt  act.  The 
case,  therefore,  cornea  within  the  ruling  In 
Nutt  V.  Knut,  200  U.  S.  IB,  60  L-  ed.  348, 
2a  Sup.  Ct.  Itep.  21S.  It  was  there  said: 
"A  party  who  insists  that  a  judgment  can- 
not be  rendered  against  him  consistently 
with  the  statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  E  70B 
(U.  8.  Comp.  Stat.  1901  p.  5TS),  to  assert 
a  right  and  immunity  under  such  statutes, 
although  the  statutes  may  not  give  the 
party  himself  a  personal  or  affirmative  right 
that  could  be  enforced  by  direct  suit  against 
his  adversary.-  See  also  Rector  *.  City  De- 
posit Bank  Co.  800  U.  S.  40B,  GO  Lu  ed.  S27, 
28  Sup.  Ct.  Rep.  289. 

On  the  merits  of  the  case  we  start  witb 
the  fa«ts  eetablished  against  the  bank,  that 
the  property  of  Young,  at  the  time  he  exe- 
cuted the  chattel  mortgage*  and  when  lia 
executed  the  deed  to  the  lumber  company, 
at  a  fair  valuation,  was  insuIBcIent  to  pay 
his  debts,  and  that,  by  the  execution  of 
those  instruments,  and  the  transfer  of  Ua 
property  effected  thereby,  be  intended  to 
give  the  bank  a  preference  over  his  other 
eredltora,  and  that  the  bank  had  reasonable 
cause  to  believe  that  he  intended  thereby  to 
give  it  a  preference,  and  to  enable  it  to  ob- 
tain a  greater  percentage  of  Ita  debt  tbaa 
any  other  creditor  of  Young  of  the  came 
class.  These,  then,  are  the  prominent  facts, 
and  seemingly  justifled  the  judgment. 
Againat  this  result  what  does  the  bank 
urgeT  It  urges,  flrst,  that  there  la  Included 
In  the  judgment  the  eum  of  $1,335.02,  the 
net  proceeds  of  the  sale  of  certain  loga, 
called  the  "up-riTer-logs,"  which,  It  Is  oon-M 
tended,  were  not  covered  by  either  of*  the  P 
mortgages,  and  that  the  supreme  court.  In 
its  opinion,  apparently  supposed  that  thoaa 
logs  were  covered  by  the  mortgages,  and 
erred  in  giving  Judgment  therefor.  This  Is 
a  misunderstanding  of  the  opinioo.  While 
the  court  did  not  explicitly  distinguish  be- 
tween the  mortgages  and  the  deed  to  the 
lumber  company,  we  think  it  is  clear  that 
the  court  regarded  the  deed,  and  what  waa 
to  be  done  under  H,  aa  the  consummation  of 
the  "legal  wrong,"  to  use  the  language  of 
the  court,  which  went  back  to  the  time  of 
the  mortgages.  In  other  words,  that  the  up- 
river  logs  as  well  as  the  other  property  wera 
conveyed  to  the  lumber  company  for  the  pur- 
pose of  giving  a  preference  to  the  bank. 

Th6  bank  also  ittempta  to  urge  against 
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tUt  eoneliulon  the  different  Tiewi  expreawd 
fay  th«  trial  otmrt  And  the  supreme  court 
npon  tlw  finding  of  the  Jaiy  u  to  the  raU- 
tioQ  which  the  lumber  compauj  stood  to  tue 
bulk.  The  jury  found,  in  uuwer  to  qne*- 
tioni  4  and  6,  that  the  Inmber  eompany, 
vstmg  for  the  bank,  took  the  legal  title  for 
(Jm  benefit  of  the  latter  under  an  agreement 
with  Young  and  the  bank  to  account  to  It 
for  a  portion  of  the  prooeeda.  The  trial 
court  said  that  this  waa  not  a  finding  'Hhat 
the  lumber  company  wu  the  agent  ol  the 
bank."  The  eupreme  court  thought  that  the 
jarj  "pretty  oleailj  decided"  that  the  bank 
waa  a  principal  and  the  lumber  company  "a 
mere  agent"  In  the  matter.  It  Is  true  the 
■npreroe  court  immediately  added:  "How- 
ever, the  aridenoe  aeemi  to  dearly  eatabliah 
that  the  lumber  eompany  purehaied  the 
property  from  T<mng  in  the  regular  ooniM 
of  buBlneaa,  without  any  understanding  wHh 
tha  defendant,  other  than  that  iti  Intereat 
in  tha  property  aa  mortgagee  and  claimant 
under  numeroni  itatntory  labor  lieiH  should 
be  recogniEed,  and  the  equivalent  thereof  In 
money  delivered  to  it  out  of  the  proceeda." 
[la  Wis.  4TS,  104  N.  W.  102.]  And  thli 
¥raa  deemed  euffident  to  acoompliih  the 
preference  which  Young  intended  to  give  the 
bank.  The  oomt  paued  over,  ai  not  impor- 
tant, tha  dictinction  between  the  note* 
^  given  by  the  lumber  eompany  to  Young  aa 
g  the  purehaie  price  of  the  lumber. 
■  *  Theee  minor  matters  out  of  the  way,  we 
aome  to  the  more  Important  oontantiona  of 
tha  bank.  Theie  eontentiona  are  axpresaed 
In  the  form  of  qneitiona,  the  flist  of  which 
ia:  "Can  a  tmatae  la  bankruptcy,  under 
the  proviaione  of  the  bankrupt^  aet,  law- 
fully maintain  a  «uit  to  recover  the  value 
of  a  voidable  preference  without  flnt  elaot- 
ing  to  avoid  luch  pnferenee  by  notice  to 
the  creditor  receiving  such  preference,  and 
by  demand  for  ita  return  T" 

It  I*  urged  by  the  bank  that  it  cannot,  and 
to  anstain  thia  contention,  that  a  preference 
ia  not  void,  but  voidable.  And  voidable  sole- 
ly at  the  election  of  the  trustee,  who  must 
indicate  a  purpose  to  do  ao.  The  argument 
h  that,  a  preference  being  voidable,  the  cred- 
itor receiving  it  is  not  in  default  until  he 
fall  to  or  refuse  to  sarreDder  it  on  demand. 
Friar  to  that  time  his  posiesrion  Is  rightful 
and  lawful,  and  ha  ia  not  guilty  of  any 
wrong,  tort,  or  conversion.  And  the  de- 
mand, it  is  further  urged,  most  be  made 
befora  suit,  for,  it  seems  also  to  ba  oon- 
tendad,  that  the  creditor  must  be  given  an 
opportunity  to  ezeroise  the  deetion  given 
him  by  subdivision  g  of  I  57  of  the  bankrupt 
act  to  surrender  the  preference  and  prove  Ub 
elaini.  We  say,  "seems  to  ba  contended,"  be- 
eanse  we  are  not  dear  that  counsel  for  the 
haak  dahns  that  tlu  rij^ta  of 


der   STg   depend   npon   the   aeUon   of   tha 
trustee.    Counsel  say: 

"Tha  bankrupt  net,  therefore,  contem- 
plates that  the  trustee  shall  exercise  his 
election  ss  to  whether  or  not  he  shall  avoid 
a  preference,  and  it  also  contemplates  that 
the  creditor  receiving  such  alleged  prefer* 
ence  must  ezerdse  an  election  as  to  what 
course  he  shall  take.  Until  the  trustee  ex- 
erdaes  hb  election,  no  cause  of  action  ao- 
cmea.  The  creditor  Is  not  called  upon  to 
dect  what  course  he  shall  take  until  the 
trustee  haa  acted.  It  therefore  follows  that 
the  trustee  should  eiarcise  his  election  and 
make  his  demand  before  commencing  suit." 

And  tUs,  it  ia   argued,  is  more  than  a 

ere  qnestfam  of  atata  practice,  and  In- 
volves the  question  whether  the  property  „ 
consisting  of  the  alleged  jveferenee  is  anyg 
part  of  tha  trust* estate.  If  It  be  intended* 
by  this  to  aasert  that  the  action  of  the 
creditor  under  STg  is  to  wait  upon  or  d«- 
pends  npon  the  action  of  the  trustee  under 
i  60,  we  do  not  assent,  and  nothing  can  be 
deduced,  therefore,  from  the  supposed  rela- 
tion of  those  sections  aa  to  the  necessity  of 
a  demand  before  suit.  We  do  not  see  how 
such  a  demand  can  even  be  an  element  in 
the  consideration  of  the  oredltor,  whether  ba 
will  surrender  the  preference  and  prove  his 
debt.  The  right  of  turrendar  exists  as  well 
after  suit  as  before  suit.  Keppel  v.  Tiffin 
Sav.  Bank,  107  U.  S.  856,  49  L.  ed.  790.  29 
Sup.  Ct.  Rep.  44S. 

Independently  of  audi  eonsiderationi) 
whether  the  election  by  a  trustee  to  avoid 
a  preference  should  be  exercised  by  a  de- 
mand before  enit  or  can  be  exercised  by  the 
suit  Itself  might  be  difficult  to  determine  if 
it  were  necessary  on  the  record.  1  Chitty, 
PL  176,  and  caaea  cited;  Bhnman  v.  Flsek- 
enstein,  4  Sawy.  174,  Fed.  Caa.  No.  1E,8S6| 
Brooke  v.  HcGrakan  Fed.  Cae.  No.  1,U32; 
Wright  v.  Skinner,  136  Fed.  694;  Qoldbei^ 
V.  Harlan,  33  Ind.  App.  46S,  87  N.  E.  707. 
But  we  do  not  think  It  is  open  to  the  bank 
to  urge  the  first.  The  bank.  It  ia  true,  de- 
murred to  the  complaint  and  urged  as  a 
ground  of  demurrer  the  abeence  of  an  alle- 
gation of  a  demand.  But  the  bank  did  not 
stand  on  the  demurrer.  It  anawered,  and 
not  only  traversed  tha  allegations  of  tha 
plaintiff,  but  set  up  an  indepoident  defense, 
and  showed  that  a  demand  would  have  been 
unavailing,  and  a  demand  is  not  necessary 
where  it  is  to  be  presumed  that  It  would 
have  been  unavailing.  Davenport  v,  Ladd,  38 
Minn.  045,  3S  N.  W.  622;  Bogle  v.  Qordon, 
39  Kan.  31,  IT  Pae.  S&7.  Bealdea,  It  appears 
that  a  domaod  was  mada  before  suit.  In 
determining  from  what  data  intarest  ehonid 
be  given  the  trial  oonrt  said:  "There  is 
evidenee  of  a  demand,  bnt  I  think  only  a 
short  time  elapsed  until  aotjon  was  com- 
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muiced,  bo  th^t  H  will  m&lu  littl*  dlff«reiic« 
whether  interest  is  computed  from  the  ume 
of  the  demuid  or  the  commeneeineiit  of  the 

The  trial  court  Initmeted  the  jnrj  sab- 
(S  rtanti&lly,  in  the  word*  of  lubdiviaion  a  of 
IP  I  00  of  the  bankrupt  ««t,  U*ta  when  a 
debtor  ebould  be  deemed  to  hare  given  a 
preference,  and,  in  explanation  of  tie  in- 
tention of  the  debtor,  eaid  to  "intend  to 
prefer  would  be  to  make  a  trauefer  foT  the 
purpoee  of  enabling  the  bank  to  obtain  a 
greater  percentage  of  ite  debt  than  any 
other  debtors  of  the  same  daae."  And,  de- 
fining this  dasa  of  creditors,  said  further: 
"So  far  as  creditors'  righta  are  InToIved  In 
tbia  aetfon,  thej  are  all  of  the  same  elaia, 
bj  which  is  meant  thej  would  receive  the 
same  percentage  of  their  claims.  Claims  for 
taxes  or  wages  within  oertain  times,  so  as 
to  be  preferred,  wonid  be  of  a  different  olass. 
But  claims  of  general  ereditcHS,  like  those 
approved  in  the  Young  bankruptc?  proceed- 
ings, are  all  of  the  same  class."  The  bank 
excepted,  and  assigned  as  erroT  the  charge 
that  all  of  the  creditors  were  of  the  same 
class.  Disposing  of  the  assignment  the  su- 
preme eourt  said:  "Whether  that  is  right 
or  wrong  does  not  seem  to  in  any  way  con- 
cern the  ease.  This  action,  as  we  have  in- 
dictated,  is  simply  one  in  trover  to  Tecover 
the  Talue  of  property  which,  as  Is  alleged, 
was,  in  fraud  of  the  bankrupt  act,  wrong- 
fully ooDTerted  by  defendant  to  Its  own 
use.  Whether  there  was  one  or  more 
elMsas  of  ereditors,  and  in  what  manner 
the  property  sought  to  be  recovered  would. 
It  the  suit  were  successful,  be  administered, 
did  not  vary  in  the  slightest  degree  the  le- 
gal rights  of  the  plaintiff.  If  the  property 
was  obtained  by  the  defendant  In  fraud  of 
the  bankrupt  set,  plaintiff  was  entitled  to 
recover  the  same,  and  this  is  tne  only  ques- 
tion involved." 

The  bank  contests  this  view,  and  contends 
that,  if  accepted,  "It  would  be  Impossible 
to  ascertain  whether  or  not  the  preference 
had  been  received  without  fliM  determining 
the  question  of  whether  the  enforcement  of 
the  transfer  would  enable  the  bank  to  re- 
cover a  greater  percentage  of  Ite  debt  than 
other  creditors  of  the  same  claes."  But 
there  is  a  question  of  fact  to  be  considered. 
It  wsB  a  question  of  fact  what  claims  were 
proved  acainst  the  estate.  At  the  trial  the 
^  learned  judge  who  presided  described  them 
g  in  his  instructione  as  claims  of  general  ered- 
•  iters.  In  his  memorandum  opinion  he'said 
that,  from  his  minutes  and  the  statements 
of  the  evidence  In  the  briefs  of  counsel,  he 
was  inclined  to  believe  that  the  point  was 
not  well  taken  that  the  evidence  did  not 
show  that  the  effect  of  the  enforcement  of 
tlu  transfer  would  be  to  mabk  the  bftnfc  to 


obtain  a  greater  percentage  of  Its  debt  thaa 
■other  creditors  of  the  same  class.  The  bank, 
in  its  brief  in  this  court,  says,  "eertala 
other  claims  were  filed  and  allowed  In  tbs 
bankruptcy  proceedings  as  preferred  claims. 
These  were  probably  claims  for  wages  after 
the  time  of  the  transfers  in  question."  In 
the  list  of  claims  referred  to  some  only  are .. 
marked  preferred.  But,  granting  that  they 
all  were^  they  were  represented  by  the  tms- 

The  other  questions  propounded  by  the 
bank  are  based  on  the  sixth  assignment  of 
error.  We  will  not  examine  the  argnnMnta 
of  counsel  for  the  bank  in  detail.  Thdr 
fundamental  contention  is  that  the  transfers 
to  the  bank  were  not  Invalid  as  a  prefer- 
ence if  their  enforcement  would  not  operat* 
to  give  the  bank  a  greater  percentage  of  ita 
debt  than  other  creditors  of  the  same  class 
would  receive.  And  eueh,  it  la  farther  eon- 
tended,  was  not  the  resnlt,  and  It  Is  Intf* 
mated  that  claims  ot  possible  and  flctltiona 
creditors  were  In  effect  considered.  But  this 
contention  enoounten  the  fsets  found  by 
the  jnry  and  the  trial  court.  We  have  al- 
ready seen  what,  in  the  opinion  of  the  trial 
court,  the  evidence  established  a*  to  the  d- 
fect  of  the  transtere,  and  the  jury  found 
that  Toung  waa  insolvent  at  the  time  they 
were  made,  and  that  the  purpose  of  the^ 
execution  was  to  give  the  bank  a  prefer- 
ence and  to  enable  It  to  obtain  a  greater 
percentage  of  its  debt  than  other  creditors 
of  Young  of  the  same  elasa.  These  findings 
were  not  disturbsd  by  the  mprenie  court, 
and  we  must  accept  them  aa  stating  the 
facts  eetablished  by  the  evidence,  although 
counsel  seem  to  Invoke  an  examination  by 
ue  of  the  record  against  them.  Taking  them 
ae  true,  they  show  a  ease  of  preference  and 
grounds  to  set  it  aside.  The  bank  also  con- 
tends, in  effect,  that  in  such  soit  the  valid- » 
ity  of  all  other  claims  against  the  bankrupts 
can  be  litigated,  aud*whether  they  have  r^-  * 
ceived  voidable  preferences  and  have  not 
been  required  to  aurrender  them.  The  broad 
effect  of  the  contention  repels  it  aa  no- 
sound.  To  yield  to  it  would  transfer  tlu 
administration  ot  a  bankrupt's  estate  fron 
the  United  States  district  court  to  the  staU 

Judgment  affirmed. 


WILLIAM  W.  WHTTTRBDOE,  Trustee  un- 
der the  Will  of  Bolon  O.  Richardson,  de- 
ceased, et  aL 

Error  to  state  eonit— Ftleial  qnertion. 

1.  A  dedsIoB  of  •  state  eourt  in  a  ease 
in   wUdi   rights   under   a   statute   of  flw 
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United  SUtea  were  claimed  by  the  defend- 
ant is  Teviewable  in  the  Supreme  Court  of 
the  United  Stitee,  where  thit  itatute  wai 
Teferred  to  by  the  highest  state  court  and 
waa  an  element  in  it*  deeiiion.*' 
Limitation  of  action*— in  bankruptcy  casta. 
2.  The  two  yeara'  limitation  prescribed 
by  U.  S.  Rev.  Stat,  i  5067  for  aoite  between 
an  aaeignee  in  bankruptcy  and  a  pereoti 
'Claimiiig  any  adverse  interest  touching  any 
property  or  rights  of  property  transfera,ble 
to  or  vested  in  auch  assignee  la  not  applica- 
ble to  adverse  claims  arising  out  of  an 
equitable  attachment  and  an  asaignment  of 
the  faanlcrupt's  interest  under  a  testamen- 
tary trust,  where  both  attachment  and  as- 
■ignment.  were  aubaequent  to  the  assignment 
in  banlcmptcy. 
Bankruptcy — title  of 


remainder  of  the  bankrupt  under  a  testa- 
mentary trust  because  they  ^d  not  sell  such 
Interest,  where,  apparently  as  soon  as  they 
learned  of  the  existence  of  the  trust  fund 
and  of  the  fact  that  creditors  of  the  bonk- 
mpt  were  seeking  to  reach  and  apply  this 
interest  in  satisfaction  of  his  debts,  they 
brought  a  bill  in  equity  in  the  nature  of  a 
bill  quia  timat  to  cornel  the  transfer  to 
them  of  the  bankrupt's  mterest,  and  to  en- 
join the  trustee  from  paying  any  part  of 
the  trust  fund  to  the  bankrupt  or  those 
claiming  under  him. 

[No.  IB4.] 


1*^  ERROK  to  the  8uprem«  Judicial  Court 
of  the  9Ute  of  Massachuaetta  to  review 
a  decree  that  the  interest  of  a  oettui  que 
trust  passed  to  his  assignees  in  bankruptcy, 
entered  on  a  bill  for  Instructions  filed  by 
the  testamentary  trustee.  Affirmed. 
See  same  cose  below,  189  Mass.  tO,  70  N. 


Statement  by  Mr.  Justice  HcKenna; 
The  defendant  in  error,  Whittredge,  who 
was  trustee  of  certain  property  held  in 
trust  under  the  will  of  Solon  0.  Richardson, 
who  died  in  I8T3,  filed  this  bill  for  instrue- 
tlons  in  the  supreme  judicial  court  of  the 
state  of  Massachusetts. 

There  was  bequeathed  by  said  will  (SS,- 
000,  on  the  following  trusts: 
n  'The  income  to  be  paJd  to  his  three  sis- 
■  ters  for  life,  namely*Hai7  A.  Sweetser,  Mar- 
tha Eutchinsou,  and  Loniaa  Kicnardaon ;  and 
'at  the  decease  of  my  said  sisters,  or  either  of 
them,  my  will  is  that  the  share  belonging 
to  the  deceased  sister  shall  revert  to  her  chil- 
dren, to  be  shared  by  them  each  and  each 
alike;  if  dther  of  my  said  sistfirs  shall  die 
diUdlesa,  the  intxmie  belonging  to  her  I  dl- 
■  la  point  MS  T*L  U,  Cant 


rect  shall  rerert  to  the  said  sisten  surrlvlng; 
to  be  shared  equally  between  them.  At  tha 
decease  of  all  my  three  said  sisters,  I 
direct  that  the  fund  from  which  they  hav* 
derived  an  income  from  my  property  ba 
divided  equally  between  the  children  of  my 
said  sisters,  and  I  direct  my  ezscutors  to 
pay  to  them  each  their  respective  part,  the 
same  to  be  the  property  of  the  children  <4 
my  said  sisters  forever.' " 

The  three  life  tenants  survived  the  tes- 
tator. Louisa  never  had  any  child;  Martha 
Hutchinson  had  one  child;  Mary  A.  Sweet- 
ser had  one  child,  a  son,  Elbridge  L.  Sweet- 
ser. He  and  the  child  of  Martha  were  bom 
in  the  lifetime  of  the  testator.  Mary  A. 
Sweetser  survived  her  sisters,  leaving  her 
son  and  niece  surviving  her. 

This  bill  was  brought  February  1,  1901, 
to  determine  who  was  entitled  to  receive 
Elbridge  L.  Sweetser's  half  of  the  fund/— 
whether  his  assignees  In  bankrupti^,  Bp> 
pointed  in  proceedings  instituted  l^  him  in 
1878,  by  voluntary  petition  in  bankruptcy 
in  the  district  court  of  the  United  States 
for  the  district  of  Massachusetts,  or  the 
plaintiff  in  error,  who  claims,  under  an  eq- 
uitable attachment  made  in  1861,  as  her» 
after  stated,  and  an  assignment  made  in 
October,  1886,  to  secure  two  debts  Incurred 
after  Sweetser's  bankruptcy.  There  are 
other  defendants  besides  the  plaintiff  In  er- 
ror, but  their  rights  are  not  before  us. 

The  facts  are  stipulated,  and  the  most 
pertinent  are  the  following: 

On  February  23,  1878,  Elbridge  L.  Sweet- 
ser filed  a  voluntary  petition  in  bankruptcy 
in  the  district  court  of  the  United  BUtea, 
district  of  Massachusetts,  and  was,  on  that. 
day,  adjndged  a  bankrupt.    On  the  I6th  ofw 
March,    1878,* William   B.    H.    Dowse   and? 
Horace   P.   Biddle   were   appointed   the   as- 
signees of  his  estate,  and  there  was  duly 
conveyed  to  them  all  the  estate  which  the 
bankrupt  owned  or  waa  entitled  to  on  Feb- 
ruary 23,  1878. 

During  the  year  1878  claims  amounting 
to  113,940.47  were  proved  against  the  es- 
tate. No  other  claims  have  since  been 
proved. 

The  only  assets  disclosed  by  Sweetser  in 
his  schedules  consisted  of  a  stock  of  goods 
subject  to  mortgage.  The  proceeds  of  these 
goods  were  consumed  in  paying  the  mort- 
gage and  certain  expenses  of  the  assignees, 
and  the  balance,  of  about  $280,  was  paid  to 
the  assignees  on  account  of  services. 

The  Florence  Machine  Company,  In  1B81, 
filed  a  bill  in  equity  against  Elbridge  L. 
Sweetser  and  Solon  0.  Richardson,  that  the 
sole  trustee  of  Solon  0.  Richardson,  de- 
ceased, to  reach  and  apply  in  payment  of 
five  notes  held  by  titat  company  against 
Sweetaer,  U»  equitable  Interest  under  the 
Di«.  Oovts,  H  IM.  Wfc 
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will  of  said  deceased.  The  suit  was  brought 
under  the  proTiaion  of  General  Statutes  of 
MauacbuBetts,  chap.  113,  f  Z,  and  ie  called 
equity  suit  No.  3SS.  Subpcena  was  issued 
November  28,  1861,  and  served  on  SweetMr 
and  Richardson,  trustee,  Novemb«r  29,  letll. 
Sweetser  filed  an  answer  February  1,  1882, 
in  which,  among  other  things,  he  denied  tbat 
he  had  any  such  Interest  under  the  will  as 
could  be  reacbea  and  applied  to  the  payment 
of  the  claim  of  the  company,  and  also  denied 
the  validi^  of  the  claim,  but  did  not  deny 
making  the  not«B.  On  the  same  date  Solon 
0.  Richardson,  trustee,  also  filed  an  answer, 
■ettiog  up  the  prooeedings  in  bankruptcy  and 
the  appointment  of  assignees,  and  suggested 
that  any  interest  that  Sweetser  had  in  the 
fund  passed  to  tliem.  The  suit  is  still  pend- 
ing, no  hearing  upon  the  merits  having  ever 
been  had. 

In  1682  the  assignees  filed  a  bill  in  equity 
against  Sweetser  and  iiolon  0.  Riohardson, 
then  the  sole  trustee  under  the  will  of  said 
^  Bolon  O.  Richardson,  in  the  United  States 
3  district  court,  all^^ng  an  interest  in  Sweet- 
•  ser  in  the  fund,  that  it  hadtaccnied  before 
the  bankruptcy,  but  waa  not  set  forth  in  his 
schedule  of  property,  and  tliat  they  had  no 
knowledge  of  eueb  interest  until  a  few  days 
before  Bling  the  bill.  I^a  bill  prayed, 
among  other  things,  "that  the  said  Blbridge 
L.  Sweetser  might  be  directed  to  execute 
And  deliver  such  instruments  as  would  oon- 
Tey  to  said  assignees  all  of  his  interest  as 
legatee  under  the  said  will,  and  that  the 
said  trustee,  Solon  0.  Riehardson,  might  be 
enjoined  from  paying  to  the  aald  Elbridge 
L.  Sweetser,  or  any  person  or  persons  claim- 
ing under  him,  any  part  af  the  said  trust 
fund,  or  the  inoome  thereof,  which  might  ac- 
crue and  become  payable  to  the  said  Elbridge 
L.  Sweetser." 

On  November  16,  1882,  the  Florence  Ma- 
chine Company,  by  its  attorney,  Warren  0. 
Kyle,  filed  a  general  replication  in  suit  No. 

3se. 

On  December  2,  1B82,  Sweetser  and  Solon 
0.  Richardson,  trustee,  filed  general  demur- 
rers to  the  bill.  No  hearing,  however,  has 
ever  been  bad  in  the  case,  either  upon  the 
demurrers  or  the  merits,  and  the  case  is 
still  pending. 

On  October  24,  1S85,  Sweetser  executed 
and  delivered  to  the  Monitor  Oil  Stove  Com- 
pany a  note  for  S1,S0Q  and  a  note  to  Solon 
0.  Richardson,  individually,  for  the  sum  of 
$508.05.  As  a  security  for  said  notes  Sweet- 
ser gave  a  written  mortgage  or  assignment, 
under  seal,  of  all  his  interest  under  the  will 
of  Solon  0.  Richardson,  deceased,  to  Rich- 
ardson and  the  company.  Sweetser's  wife 
signed  the  nalxi  and  mortgage  as  Joint 
maker.  Notice  of  the  mortgage  assign - 
ment  was  acknowledged  by  William  Mor- 


ton, the  then  trustee  under  the  wilL 
On  the  same  day  Sweetser  ftnd  bis 
wife  conveyed  to  one  Sidney  P.  Brown 
tbeir  interest  under  the  will,  subject  to  the 
mortgage,  and  Brown  conveyed  to  Hannah 
Sweetser.  Notice  of  these  conveyances  wu 
acknowledged  by  said  b'ustee,  William  Mor- 

On  October  24,  1885,  the  Florence  Machine 
Company  brought  an  action  at  law  in  the 
superior  court  of  Suffolk  county  against 
Sweetser,  in  which  the  then  assignees  in  ^ 
■bankruptcy  were  summoned  as  trustees,  to  |p 
recover  the  sum  of  $7,S20.13,  amount  due 
on  eight  promissory  notes  which  bad  been 
proved  in  his  bankruptcy  proceedings,  and 
and  also  to  recover  upon  an  account  based 
on  ledger  entries  m&de  by  the  company  in 
IBSI.  The  assignees  in  bankruptcy  were 
duly  served  with  process,  but  did  not  ap- 
pear, and  vrere  defaulted. 

Oa  October  26,  1885,  in  equl^  suit  No. 
366,  Solon  0.  Richardson,  trustee,  filed  ft 
further  answar,  etating  that  he  had  reeigned 
as  trustee,  and  that  WUUam  Morton  had 
been  appointed  sole  trustee,  and  had  ao- 
cepted  the  trust- 
On  June  16,  I8S1,  on  motion  of  W.  B.  H. 
Dowse,  Warren  0.  Kyle  was  joined  with 
him  as  a  party  plaintiff  in  the  suit  of 
Dibble  r.  Sweetser,  in  the  United  Statee 
district  court,  and  Daniel  G.  Walton,  the 
then  trustee  under  tlie  will,  was  summoned 
as  a  defendant.  He  accepted  service  July 
30,  1301,  and  on  Norember  4,  1801,  filed 
a  general  demurrer  to  tiie  bill. 

On  April  10,  1803,  the  Florence  Machine 
Company  was  dissolved  by  an  act  of  the 
legislature,  chap.  216  of  the  Acts  of  1803. 

On  August  IS,  1804,  the  Florence  Machine 
Oompany  filed  a  motion  in  equity  suit  No. 
386  that  Daniel  O.  Walton,  who  had  be- 
come trustee  of  the  trust  under  the  will 
of  Solon  0-  Richardson,  deceased,  and  tbe 
then  assignees  in  bankruptcy.  Dowse  and 
Kyle,  might  be  made  parties  defendant  and 
summoned  to  answer  the  plaintiff's  bill. 
Service  was  made  on  Walton  August  IS, 
1894,  and  accepted  by  the  assignees  August 
30.  In  September,  1804,  Waltim's  appear- 
ance was  entered.  On  May  IS,  1890,  Ham- 
mond, plaintiff  in  error,  having  become  as- 
signee of  the  claim  in  suit,  entered  his  ap- 
pearance for  the  plaintiff,  and  also  entered 
his  appearance  pro  te,  and  filed  a  motion 
setting  forth  the  assignment  to  him  of  the 
claim,  and  asking  to  be  permitted  to  prose- 
cute t^e  suit  in  his  own  name. 

May,  1890,  the  assignees  filed  an  answer,  ^ 
alleging   upon  information  and  belief  thai  J 
Sweetser  had,   at   the   time   of   the* assign-* 
ment  in  bankruptcy,  a  vosted  interest  in  the 
trust  fund  undJer   the   will   of   Richardson, 
and  that,  by  the  operation  of  the  United 
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Statn  bankruptc?  act,  u!d  Interest  bmd 
been  traDsferred  to  tltern. 

On  February  1,  1901,  WilliMn  W.  Whitt- 
redge,  being  then  the  sole  auceeedlog  trustee 
nnder  wid  will,  filed  thli  suit  for  instnie- 
tlons.  On  April  2S  be  wu  lumnioncd  t«  ap- 
pear as  pertj  defendant  In  the  case  of 
Dibble  t.  Sweetaer,  in  the  United  SUtes 
district  court.  He  accepted  lerrlce  and  ap- 
peared bf  coimsel  Jnne  12,  1001.  July  1, 
1901,  Hammond  filed  a  petition  In  lald  caae 
to  be  made  a  party.  In  the  petition  be 
alleged,  among  other  things,  that  the  as- 
•igneee  were  not  entitled  to  Sweeteer'e  In- 
terest aa  against  him  aa  asalgnee  of  the 
Florence  Machine  Company;  among  other 
reasons,  because  such  rights  aa  said  asaign- 
•ea  had,  if  any,  were  barred  by  the  etatnte 
of  limitations.  U.  S.  Rev.  Stat  i  EOST. 
Whittredge,  truatee,  also  filed  an  answer,  al- 
leging the  pendency  of  the  suit  In  equity 
Ho.  3SS,  brought  by  the  Florence  Machine 
Company,  and  that  his  predecessor  had  been 
made  a  party  therein;  and  also  alleging 
that  he,  Whittredge,  had  filed  his  suit  for 
instructions,  and  also  that  the  right  of  ac- 
tion of  the  assignees  was  barred  by  the 
limitations  of  law. 

On  Febmary  10,  1904  (the  said  assignees 
Dowse  and  Kyle  having  disputed  the  right 
of  said  John  C.  Hammond  to  be  subrogated 
to  the  rights  of  the  Florence  Machine  Com- 
pany as  to  the  claims  proved  by  said  com- 
pany against  the  estate  In  bankmptey  of 
•aid  Sweetser  in  1B78,  and  having  petitioned 
to  have  said  clalnu  expunged),  the  United 
States  district  court  made  a  decree  in  favor 
of  said  Hammond. 

The  decree  has  since  t>een  afflrmed  by  the 
United  States  circuit  court  of  appeals. 
Dowse  V.  Hammond,  H  C.  C.  A.  437,  130 
Fed.  103. 

The  suit  In  equity  In  the  United  States 
district  court,  brought  by  the  assignees  of 
Sweetser  In  the  first  bankruptcy,  has  been 
continued  from  time  to  time  at  the  request 
J  of  the  assignees,  who  have  appeared  for  that 
M  purpose  at  the  enllIngs*of  the  docket  to 
await  the  termination  of  the  life  Interests 
in  the  trust  fund. 

As  already  stated,  no  hearing  has  been 
had  either  upon  tbe  said  demurrers  or  up- 
on the  merits. 

That  part  of  the  trust  fund  held  by  Whitt- 
redge,  aa  trustee,  which  Is  the  snbjeet-mst- 
ter  of  this  suit,  eonslata  of  proper^  worth 
about  918,000. 

The  supreme  judicial  court  decreed  that 
Sweetser's  Interest  In  the  fund  passed  to 
bis  assignees  In  bankmptcv.  1!<0  Mass.  iS, 
75  N.  E.  222.  And  it  was  decreed  that  Ham- 
mond, as  assignee  of  the  Florence  Machine 
Company  and  as  assignee  of  the  Monitor 
<HI  Store  Company,  had  "^  righta  in  said 


equItAble  Interest  either  by  reajon  of  ths 
provisions  of  the  United  States  Bevlaed 
Statutes,  1  S067,  or  otherwise." 

Mr.  HolUs  K.  Bailey  for  plaintiff  in  error^ 

Messrs.  Warren  Otro  EyIe  and  Fred  Joy 

for  defendants  In  error.  ^ 

S 

'Mr.  Jnatice  HcEeima,  after  stating  tha  • 

case  as  above,  delivered  the  opinion  of  tha 

A  motion  is  made  to  dismiss,  which,  we 
think,  should  be  denied.  Plaintiff  in  er^ 
ror  sets  up  rights  under  |  SOfiT,  which  wer« 
adjudged  against  him.    The  court  said: 

"The  defendant  Hammond  admit*  that 
when  the  testator  died  Elbridge  had  eitlter 
a  vested  remainder  In  one  half  of  the  trust 
fund  of  $35,000,  subject  to  the  life  estates 
created  by  this  Iton  of  the  will,  and  sul>- 
ject  to  the  class  being  opened  on  tbe  birth 
of  further  child  or  children  of  the  life  tan- 
ants,  or  a  vested  Interest  in  a  oontingent 
remainder,  and  that  ^n  either  ease'  hli 
interest  waa  'assignable.' 

"His  contention,  however,  is  that  the  as- 
signeea  are  barred  by  U.  B.  B«v.  Stat  | 
60B7." 

The  oonrt  decided  agidnst  tha  oonteatloii, 
and  decided,  beeides,  that  "tbe  Utle  of  tiie 
assignees  In  bankruptcy  became  complete  on 
the  assignment  to  them  of  this  Interrest  In 
remainder,"  and  that  "the  ownership  draw 
after  it  the  possession,"  which  has  eoD- 
tinued  ever  sinoe,  "and  all  persons  are  barred 
by  U.  B.  B«v.  Stat  t  S0S7,  from  oontro- 
vertlng  it."  In  other  words,  tbe  court  de- 
cided that  I  fiOS7  did  not  prednde  idie  as- 
signees from  aaserting  rights  against  plain- 
tiff in  error,  Imt  precluded  him  from  as- 
serting rights  against  them.  Defendants  In 
error,  however,  urge  that  the  court's  deci- 
sion resulted  from  facta  found  or  admitted 
and  from  general  principles  of  law,  and 
'^tbere  remained  In  the  easa  no  qneatiOD  as 
o  any  title,  right,  privilege,  or  inununlfy 
under  a  statute  of  the  United  States;  and 
that  the  court  expressly  deeltned  to  dhooae 
'between  the  opinion  in  Duahana  v.  Beall, 
101  U.  8.  813,  40  L.  ed.  791,  16  Sup.  Ct 
Kep.  S37,  and  the  deeislon  in  Rock  v.  Den- 
nett, 155  Mass.  500,  30  K.  B.  171.' "  But 
rights  under  a  statute  of  the  United  States 

claimed  by  plalnUS  In  error,  and  that" 
statute  was  referred  to  by  thetapreme  Ju-^ 
dicial  court,  and  was  an  elemait  In  its  d«- 
cision.  We  think  also  that  the  deeree  ren- 
dered was  final  for  the  purposes  of  this  writ 
of  error.  We  therefore  overmle  the  motion 
to  dismiss  and  go  to  the  merits. 

On  the  merita  nine  errors  are  assigned, 
bnt  plaintiff  In  error  asserts  that  the  ques- 
tions really  Involved  are  only  four,  namely; 
Had  Sweetser  aneh  "amount  of  title"  In  O* 
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tnut  lund  tlmt  the  Florence  MaeUns  Cam- 
pan;  could  make  an  equltabls  attaebmentT 
Did  I  E0S7  render  it  neaeaiKij  for  the  aB- 
■igneee  to  intervene  and  contest  the  attach- 
ment within  two  years  t  If  not  within  two 
rears,  then  within  a  reaeonable  timet  Waa 
the  machine  company.  In  November,  1881, 
barred  by  |  6057  from  bringing  the  attach- 
ment anft! 

Section  5IH4  of  the  Revised  Statutes  re- 
quired the  raster  in  bankruptcy  to  trans- 
fer by  instrument!  under  hie  hand  all  ol  the 
estate  of  the  bankrupL  The  assignment  re- 
lated back  to  the  commencement  of  the  pn>- 
eeedlngs,  and  operated  to  vest  the  title  in 
the  assignee.  Section  6048,  in  most  com- 
prehensive  tenna,  Teat«d  in  the  assignee*  all 
rights  in  equity  and  ehosas  In  action  which 
the  bankrupt  had,  and  C04T,  all  of  hU 
remedies.    SecHon  G0G7  reada  as  follows: 

"No  ault,  either  at  law  or  in  equity,  shall 
be  maintainable  In  any  court  between  an 
assignee  in  bankruptcy  and  a  peiaon  claim- 
ing any  adverse  Interest  touching  any  prop- 
erty or  rights  of  property  transferable  to 
or  Tested  in  such  aseignee,  unless  brought 
within  two  years  from  the  time  when  the 
eausa  of  action  accrued  for  or  against  eueh 

Under  these  provlaiona  the  contenUon  of 
plaintiff  in  error  la,  that,  notwithstanding 
tha  bankruptcy  and  the  broad  language  of 
tke  sections  referred  to,  Sweetser  had  an  in- 
terest in  the  trust  fund  that  oould  be  as- 
signed or  attached,  and  in  such  way  a  title 
could  be  acquired  good  against  all  the  world 
except  Oie  aseigneea,  and  good  against  the 
assignees  by  their  inaction  witliin  the  time 
prescribed  by  t  E057  or  by  their  abandon- 
^  ment.  Applying  this  principle  plaintiff  in 
9  error  contends  that  "three  years  having 
■  elapsed  without  anything>Iiaving  been  done 
by  the  aesignees  in  the  way  of  disposing 
•f  this  equitable  asset,  ths  bankrupt,  in 
November,  1881,  had  such  an  amount  of  title 
that  he  could  have  brought  a  suit  against 
the  trustees  under  the  will  to  obtain  his 
•hare,  assuming  that  the  contingency  bad 
then  happened  upon  which  the  right  to  a 
distribution  depended."  And  that  Sweetser, 
having  such  title,  it  followed,  it  is  eon- 
tended,  that  the  Florence  Machine  Company, 
a  subsequent  creditor,  could  make  an  equita- 
ble attachment  and  make  it  incumbent  upon 
the  assignees  to  asa«t  their  riffhts  within 
two  years,  in  accordance  with  f  5057.  The 
supreme  judicial  court  met  this  contention 
t^  the  effect  of  tha  local  law.    The  eoUrt 

"The  title  of  the  assignees  in  bankruptcy 
beoame  complete  on  the  assignment  to  tiiem 
of  this  interest  in  remainder.  In  ttiij  eom- 
monwaalth  notiee  to  the  trustees  Is  not  neo- 
MsaiT  to  complete  the  title  of  as  assignee 


of  an  interest  In  the  property  held  in  trust 
by  them.  Thayer  v,  Daniels,  113  Mass.  IS9, 
and  cases  there  cited.  Bee  also  Putnam  T. 
Story,  132  Mass.  20S:  ButberQeld  v.  Baed, 
leo  Mass.  362,  39  N.  E.  1128.  By  virtue  of 
the  assignment  in  bankruptcy,  the  complete 
ownership  In  this  Incorporeal  intereat  In 
this  personal  property  became  vested  in  tha 
assignees,  and  the  ownership  drew  after  K 
possession,  so  far  as  the  interest  here  in 
question  (an  Incorporeal  interest,  because 
an  intareat  in  remainder)  Is  capable  of  poa- 
sesslon.  This  result  la  not  affected  by  the 
fact  that  the  aasigneea  were  for  a  time  ig- 
norant of  the  existence  of  this  property  of 
the  lianknipt.  This  ownership  and  posses- 
sion in  the  assignees  has  continued  ever 
since,  and  all  persons  are  barred  by  U.  B. 
Rev.  Stat  f  6007,  from  controverting  it. 
The  contention  that  one  in  possession  of 
property  is  barred  from  exercising  the  righta 
which  that  ownership  confers  on  the  owner, 
by  not  having  brought  an  action,  is  ground- 
less. Under  these  circumstances  we  have 
not  found  it  necessary  to  choose  between 
the  opinion  In  Dushane  v.  Beall,  supra,  and 
the  decision  in  Rock  v.  Dennett,  supra."  tt 
•The  eases  referred  to  are  antagonistic  in* 
their  construction  of  |  50S7.  In  Rock  v. 
Domett,  it  was  held  that  the  limitations  cot- 
pressed  by  that  section  applied  to  adverse 
claims  arising  after  the  assignment  in  ro- 
spect  to  property  vested  In  the  assignee. 

In  Dushane  v.  Beall  the  court  said:  "Hat. 
limitation  (I  6057]  Is  applicable  only  to. 
suits  growing  ont  of  disputes  in  respect  of 
property  and  of  righta  ol  property  of  the 
IniJcTupt  wbich  came  to  the  hands  of  the 
assignee  to  which  adverse  claims  existed 
while  In  the  hands  of  the  I>ankrupt,  and  bo- 
fore  assignment." 

Plaintiff  in  error  contends  for  the  con* 
struction  expressed  in  Rock  v.  Dennett 
against  that  expressed  in  Dushane  v.  Beall, 
and  insists  tliat  the  latter  case  does  not 
overrule  prior  eases  upon  which  Rock  v. 
Dennett  was  based.  We  will  not  stop  to 
reconcile  Dushane  v.  Beall  with  prior  cases. 
It  is  a  later  utterance  by  this  court,  and 
disposes  of  the  contention  of  plaintiff  in. 
error  based  on  |  6057. 

The  supreme  judicial  court  also  found- 
adversely  to  plaintiff  In  error's  contention 
that  the  assignees  had  abandoned  the  prop- 
erty. The  court  said:  "The  only  other  con- 
tention made  l>y  the  defendant,  Hammond,. 
is  equally  groundless;  to  wit,  that  the  aa- 
signees  abandoned  this  property.  The  con- 
tention is  put  on  the  ground  that  they  did 
not  sell  their  interest  in  remainder  in  thia 


not  all."    And,  referring  to  the  suit  brought 
by  the  assignees  la  tha  district  court  in  IBS^ 
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nid  further;  "Thb  bill  apparentl?  wu 
brought  bj  the  uaigaeea  ha  aooii  sb  thejr 
le«ni«d  oC  the  eziet«iioe  of  the  fund  and  of 
the  fttct  that  creditors  of  Elbridge  \vere 
seeking  to  reach  and  apply  this  interest 
of  Elbridge  in  Batisfaction  of  the  debt  due 
from  him  to  them.  The  brfuging  of  this 
bill  ( which  seems  to  b«ve  been  a  bill  io  the 


of  the  assi^ees  to  abandon  this  property." 
We  think  that  the  record  sustains  the  con- 
elusion  of  the  court. 

These  views  dispose  of  all  the  questions 
In  the    ease. 
Decree  afSmwd. 


(204  U.  B.  EEl) 

LOUISVnXE  ft  NASHTILLE  RAIUtOAD 
CX)MPANY,  RfT.  In  Err., 

SHTTH,  HUGGIN8,  ft  COMPANY. 

Krror  to  state  court— Federal  qaeation-^ow 
raised. 

1.  A  carrier's  denial  that  "it  was  bound 
by  law,"  aa  alleged  by  complainant,  to  re- 
euve,  as  a  connecting  and  ultimate  carrier, 
■  certain  interstate  shipment  and  forward 
and  deliver  it  to  its  ultimate  destination, 
does  not  amount  to  toe  assertion  of  a  right 
under  the  act  to  regulate  commerce,  so  as 
to  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  review  a 
judgment  of  a  state  court  adverse  to  such 
contention. 

Enor  to  state  court— Federal  qnestion— ef- 
fect of  certiflcate  of  state  court 

2.  The  certificate  of  the  chief  justice  of 
the  highest  court  of  a  state  cannot  help  out 
the  total  failure  of  the  record  to  show  that 
ft  Federal  question  was  raised  which  would 
•oataln  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States.* 
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IN  EKfiOR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  afBrmed  a  decree  of  the  Chancer; 
Court  of  Appeals  of  that  state,  reversing 
the  decree  of  the  Chancery  Court  for  the 
County  of  Jefferson,  and  adjudging  that  a 
railway  company  was  liable  as  a  connect- 
ing and  ultimate  carrier  tor  failure  to  re- 
ceive an  interstate  shipment  and  forward 
and  deliver  It  to  its  ultimate  destination. 
Dismissed  for  want  of  jurisdiction. 

Statement  by  Ur.  Justice  UeEennt: 
This  suit  was  brought  In  the  chancery 
eonrt  for  the  county  of  Jefferson,  state  of 
~  1,  by  defendant  in  error  against  the 


plaintiff  in  error  and  the  Southern  Railway 
Company,  (or  damages  alleged  to  have  been 
received  by  the  defendant  in  error  to  cer- 
tain car  loads  of  com  shipped  over  the 
Southern  Bsilway  Company  from  certain 
points  in  Tennessee,  to  be  delivered  to  de- 
fendant In  error  or  its  order  at  Birmingham, 
Alabama.  _ 

The  bill  alleged  that  at  the  time  of  the  g 
shipments  the  two'railway  eompaniea  were  ■ 
common  camera  of  goods  and  chattels,  the 
Southern  Railway  being  the  receiving  and 
initial  carrier,  and  the  one  with  which  the 
contiacts  were  made,  and  the  plaintiff  in 
error  being  tlie  connecting  and  ultimate  car- 
Her,  and,  as  such,  bound  by  said  contracts 
and  the  law  relative  to  common  carriers  to 
receive  said  cars  of  com,  and  to  forward 
and  deliver  them  to  destination  whereuoto 
consigned,  in  good  order  and  in  a  reason- 
able time.  It  was  alleged  that  one  of  said 
companies  "breached  the  said  several  con- 
tracts," whereby  the  damage  complained  of 
accrued. 

Tin  companies  filed  separate  answers. 
That  of  the  Southern  Railway  Company  ws 
iteed  not  set  out.  Plaintiff  in  error,  in  it* 
answer,  neither  admitted  nor  denied  ceitain 
of  the  allegations  of  the  bill,  and  expressed 
want  of  knowledge  as  to  others.  Touching 
the  allegation  of  the  bill,  that  it  was  a 
common  carrier,  it  admitted  that  it  was 
such  in  certain  states  and  portdons  of  the 
country  where  it  operated  lines  of  roads, 
but  denied  "that  it  whs  the  connecting  and 
ultimate  earner  of  the  car  loads  of  corn 
alleged  to  have  been  delivered  to  the  South- 
em  Railway  Company,"  denied  tiiat  it  made 
the  oontracts  or  was  liable  under  them,  or 
"that  it  was  bound  by  law  to  receive  said 
alleged  car  loads  of  com  and  forward  and 
deliver  them  to  their  ultimate  destination 
in  good  order  and  in  reasonable  time." 

The  chancellor  adjudged  that  there  was 
no  liability  on  the  part  of  plaintiff  in  error, 
and  dismissed  the  bill  as  to  it.  He  held 
the  Southern  Railway  Company  liable  for 
not  delivering  the  care,  according  to  its  con- 
tracts, within  a  reasonable  time,  and,  after 
report  by  a  master,  to  whom  the  cause  was 
referred,  decreed  that  complainant  have  and 
recover  the  sum  of  $1,01S.6S.  The  case  was 
taken  to  the  oourt  of  chancery  appeals,  both 
by  defendant  in  error  and  the  Southern 
Railway  Company.  And  that  court  ad- 
judged tliat  tne  court  of  chancery  erred  (1) 
in  adjudging  that  the  Southern  Railway 
Company  was  liable  for  any  part  of  the 
damages  to  the  corn  which  accrued  after  Its 
arrival  upon  the  delivery  tracks  of  the  com-S 
pany  in* Birmingham,  and  after  notice  to* 
the  consignees  of  its  arrival;  (2)  In  adjudg- 
ing that  plaintiff  In  error  was  not  liable 
for  the  damages  suffNed  by  tbe  com  aft«r 
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]t«  arrival  la  BImlngluuii  And  wblle  it  wu 
In  th«  yarda  prior  to  being  unloaded.  The 
court  said; 

"Thii  court  is  «f  the  opinion  that  the 
Southern  Railway  Company  ia  only  liable 
for  Buch  portion  of  the  damages  as  accrued 
by  reason  of  the  delay  In  transition  of  the 
cars  ahipped,  which  Ig  fixed  hy  the  eoncur- 
reut  finding  of  the  master  and  chancellor 
at  40      per  cent  of   the  enure  damages. 

"This  court  is  further  of  the  opinion  and 
decrees  that  the  Ixtuisvllle  &  Nashville  Bajl- 
road  Company  is  liable  for  CO  per  cent  of 
the  dam  ages  reported  by  the  maater,  being 
the  per  cent  of  damages  irhieh  accrued  while 
the  com  remained  undelivered  In  the  yards 
at  Birmingham." 

It  was  accordingly  adjudged  and  decreed 
that  the  complainant  recover  of  the  Sonth- 
nm  Railway  Company  $415.84,  and  of  the 
Louisville  &,  Nashville  Railroad  Company 
$800.42,  being  80  per  c«nt  of  the  recovery 
Awarded  by  the  chancellor,  together  with 
Interest  from  May  S,  IMS,  making  a  total 
of  $623.73.  The  plaintiff  in  error  took  an 
appeal  to  the  supreme  court  of  the  state. 
It  assigned  as  error  the  action  of  the  court 
of  chancery  appeals  (I)  "In  refusing  to  find 
certain  uncontradicted  facta  when  specially 
requested  to  so  find."  The  facts  were  set 
out.  (2)  That  the  court  erred  in  holding 
the  company  liable  for  any  portion  of  the 
alleged  damage  "because,  under  the  (acta  of 
the  case,  it  was  not  a  connecting  carrier, 
and  was  not  bound  to  handle  these  ship- 
ments." The  other  erron  assigned  we  are 
not  concerned  with.  The  decree  of  the  chan- 
cery court  of  appeals  was  affirmed  without 
an  opinion  by  the  supreme  court.  The  or- 
der of  afflnnanee  redtes  that  the  cause  came 
"on  to  be  heard  upon  the  transcript  of  the 
record  from  the  chancery  court  of  Jefferson 
county,  the  opinion  and  findings  of  fact  of 
the  court  of  ehanciry  appeals,  and  the  as- 
4  signment  of  errors  filed  to  the  decree  of  said 
g  oourt  of  chancery  appeals  by  the  defendant, 
•  Louisville  ft*  Nashville  Railroad  Company, 
and  tbe  reply  brief  of  complainants." 

The  assignments  of  error  In  this  oonrt 
are  to  the  effect  that  the  sapicme  mnrt 
erred  in  not  giving  full  force  and  effect  to 
the  lnt«ratate  commerce  act,  which,  it  is 
contended,  governed  the  shipments,  aAd  in 
not  disregarding  tbe  statute  and  decieions 
of  the  state  in  oonflict  therewith,  and  in 
denying  tbe  rights  claimed  by  plaintiff  In 
error  under  the  Interstate  commerce  act. 
And  that  the  court  erred  In  holding  that  It 
waa  the  dnty  of  plaintiff  in  error  to  switch 
over  Ita  yards  and  terminals  cars  tendered 
to  It  by  the  Southern  Railway  Oompany;  in 
holding  that  it  did  not  have  the  ri^t  to 
diacrimlnate  as  to  freight  arriving  on  its 
«ws  linet,  or  oould  not  prefer  its  own  bosl- 


ness;  In  rendering  Judgment  against  it  be- 
cause it  would  not  turn  over  its  private 
switch  yards  and  terminals  to  a  competing 
road,  and  because  of  its  refusal  to  make  a 
through  routing  with  the  Southern  Railway 
Company;  in  holding  that  it  was  It*  duty 
to  switch  ears  for  other  roads  within  its  ter- 
minals to  the  exclusion  of  its  own  business, 
the  effect  being  to  cause  an  obstruction  to 
interstate  commerce  and  an  interference 
with  the  paramount  duties  to  which  it  was 
subjected  by  the  Constitution  and  laws  of 
the  United  States. 
Other  facts  will  appear  in  tlie  opinton. 

Meura.  James  B.  Wright  and  John  H. 
Frants  for  plaintiff  In  error. 
Ur.  C  T.  Konkin  for  defendant  in  error.    ^ 

•  Ur.  Justice  HcEenna  delivered  the  opln-f 
ion  of  the  court: 

A  motion  is  made  to  dismiss  the  writ  at 
error,  on  the  ground  that  no  Federal  queo- 
tion  was  raised  in  tbe  state  courts  or  de- 
cided by  them.  In  oppoaition  to  the  motion 
plaintiff  In  error  contends  that  the  allega- 
tions of  tlie  bill  and  its  deiual  thereof  anf- 
ficiently  raise  a  Federal  question,  and  that 
the  courts  of  the  state,  in  rendering  judg- 
ment against  plaintiff  in  error,  necessarily 
decided  that  question.  And  It  is  further 
contended  that,  even  If  those  courts  did  not 
pass  on  the  Federal  question,  their  foDure 
or  refusal  to  do  so  is  equivalent  to  a  de- 
cision against  the  Federal  rights  involved. 
A  number  of  cases  are  cited  to  sustain  these 
propositions.  But  is  the  basis  of  the  prop- 
ositions Boundt  In  other  words,  was  a 
Federal  question  raised,  or,  If  raised,  Ig- 
noradl  Firat,  as  to  the  pleadings.  Tha^ 
bill  charges  a  breach  of  Ute  contri^la  ofn 
I  "shipment  by  one  or  the  other  of  the  railway* 
companiea  who,  the  bill  alleges,  were  eon- 
neoting  common  oorriers,  and,  as  such, 
bound  by  the  contracts  and  the  law  relative 
to  common  carriers  to  receive  and  forward 
to  destination  the  goods  shipped,  in  good 
order  end  In  a  reasonable  time;  Plaintiff 
In  error  admitted  that  It  was  a  common 
carrier  in  some  statea,  but  was  not  a  con- 
necting and  ultimate  carrier  of  the  eon  in 
question,  denied  that  It  was  bound  by  the 
oontracts,  and  denied  that  "it  was  bound  by 
taw"  to  receive  the  com  and  forward  and 
deliver  it  to  Its  ultimate  destination.  And 
this  denial,  It  is  insisted,  raised  a  Federal 
question.  We  do  not  think  so.  The  denial 
was  of  a  legal  conclusion  resulting  from  ths 
tacts  alleged,  and  added  nothing  to  them. 
Besides,  if  a  party  relies  upon  a  Federal 
right,  he  must  specially  set  It  up,  and  a 
denial  of  liability  under  the  law  U  not  a 
compliance  with  that  reqnbwnent.    For  this 
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Wu  %  F»danl  qnutlon  dwdded  or  ig- 
aomdT  To  aiwwer  tha  queation  &  revltw 
«f  Uie  prooeedinga  i*  aasent^.  The  dun- 
ouj  oourt  iLeld  th*t,  «•  between  the  (wm- 
plaiHMit  and  plaintiff  In  error,  there  wu 
no  liability  upon  the  purt  of  the  hitter.  The 
rights  of  the  njlway  eompaaiea,  between 
themselTBi,  the  oourt  lald,  need  not  he  de- 
termined. The  opinion  and  finding!  of  th« 
chancery  court  of  appe&la  are  very  elab- 
orate. Hey  itate  the  iisue,  the  proceed- 
Ingi  in  and  the  Judgment  of  tha  ohaneary 
oourt,  aad  redte  that — 

■Vow,  It  appean  that  th«  LouiBville  ft 
NaahTlUe  Kailway  denies  any  liability  for 
Ita  refueal  to  reMlvo  com  ihlpped  over  the 
Southern  Railway  after  fta  anlTal  at  Bir- 
mingham and  deliver  it  otct  ita  terminal 
tracks  to  the  Amarfcan  IQll  ft  ESeTator 
Oraipany,  to  whom  the  awn  had  been  sold. 

"Of  eonna,  this  denial  is  predicated  upon 
tha  Idea  that  It  was  not  a  oonnaeting  car- 
rier in  handling  the  ehipments  of  com  In- 
Tolved  in  this  case,  or  that  It  was  under  any 
ebligatlon  Tespectlng  the  same." 

Passing  on  Uiese  denials  tha  oourt  said 
■  that  at  the  time  of  the  shipments  the  Bontfi- 
•  an  Railway  Company  was  placing 'ship- 
ments, as  they  were  requested,  upon  the 
spur  track  of  plaintiff  In  error,  and  that 
tha  latter  was  accustomed  to  reeelve  them 
«ad  remove  them  to  places  where  they  were 
to  bt  dallTered;  and  this  was  its  castom  for 
yean,  and,  nntil  about  the  time  or  just 
before  the  com  reached  Birmingham,  "it 
was  a  part  of  its  business  and  a  daily  oc- 
earrenca  to  reeeira  and  ramora  such  ears 
of  freight.'  And  this  was  dona  for  all  per- 
sona ofTering  them  and  without  discrimina- 
tion. For  this  seirlca  it  raeeived  oompen- 
aation.  The  court,  however,  also  found  that 
pl^ntlff  In  error  "placed  an  embargo  upon 
the  receipt  or  handling  of  anch  gars,  No- 
vember 13,  1902,  after  the  complainant  had 
aontracted  to  aell  the  ear  loads  of  som,  and 
after  most  of  them  were  shipped." 

Tie  contentloit  of  the  Lonlaville  ft  Nash- 
villa  Ralhvad  Company,  the  eovrt  stated  as 
follows: 

The  contention  of  the  Louisville  ft  Nash- 
vflle  Railroad  Company,  reduced  to  its  sim- 
plest statement,  is  that  It  was  not  bound 
to  receive  these  ears  ol  oom  and  place  them. 

This  insistence  on  its  part  rest*  npen  the 
proposition  that,  in  the  matter  of  handling 
tiia  tmx*  ot  other  roads  In  its  yards  or  over 
its  spur  tracks,  It  was  not  a  common  ear- 
riar,  bnt  simply  a  private  carrier,  and  that, 
this  being  so,  it  had  tha  right  to  refuse  to 
receive  and  handle  these  cars,  and,  as  s 
aorollary  to  this  proposition,  that  it  had 
the  ri^t  to  dtserimtuate  between  freight 
arriving  In  Birmingham  over  its  lines  and 
frslgbt  arrfving  over  other  Unea,  and  oould 


pve  preference  between  ti>OB«  that  It  ohosa 
to  sarva  in  this  businasa." 

The  court  decided  against  the  contention, 
aad  that  the  company,  by  reason  of  its 
practice  in  handling  fmght,  "assumed  with 
respect  thereto  the  eharaet«T  of  a  common 
carrier,  and  hence  incurred  the  duties  and 
liabilities  of  anch  character."  Tha  oourt 
added: 

The  result  is  that  we  are  of  opinion  that 
the  Louisville  ft  NashviUe  R^lway  Com- 
pany was  bound,  by  virtue  of  its  previous 
course  of  business,  to  accept  these  cars  of 
oom  and  deliver  them  to  their  destinations 
on  Its  terminal  or  spur* tracks,  and  that,? 
by  reason  of  its  failure  to  do  so,  it  Is  lia- 
ble for  all  damages  resulting  from  its  fail- 
ure,   .    .    ." 

There  was  »  petition  for  an  additional 
finding  of  foot  and  a  rehearing,  which  the 
oourt  said  would  take  In  tha  neighborhood 
of  one  hundred  pages  of  typewritten  infor- 
mation to  set  out  snd  answer  In  the  form 
in  which  they  were  presented.  Some,  how- 
ever, were  granted;  soma  qualified.  Wa 
glra  only  those  which  we  think  are  lelevant. 
The  fifteenth  request  was  that  the  court  set 
out  In  full  from  the  evidence,  which  was. 
It  was  said,  uncontradicted,  the  conditions 
wiiich  caused  the  embargo  to  be  laid  by 
plaintiff  in  error  against  switching.  Tha 
evidence  was  sat  out.  The  eonrt,  answering 
tha  request,  said: 

"The  simple  fact  In  connection  with  this 
matter  U  that  tha  Loulavitla  ft  Nashvills 
Railroad  Company  declined  to  receive  these 
esra  of  com  and  deliver  them  to  their  des- 
tination on  their  spur  or  side  tracks,  beeauss 
U  deemed  It  to  Its  advantage  to  use  its  said 
tracks  for  and  in  its  own  special  buBiness." 

Tha  twenty-fifth  request  was  "tbat  the 
terminals  and  equipment  of  the  Louisville 
ft  Nashville  Railroad  Company  at  that  time 
were  suflldent  under  ordinary  circumstances 
and  conditions."  In  granting  this  request 
the  court  remarked: 

The  twenty-fifth  reqnast  Is  granted,  with 
tha  statement  that,  In  our  opinion,  based 
upon  the  evidence  as  wa  construe  K.  tha 
Louisville  ft  Nashville  Railroad  Company 
oould  have  handled  this  oom  and  delivered 
It  to  Its  destination  much  sooner  than  It 
did  had  it  not  preferred  other  business,  and 
even  with  that  business,  with  the  enerKetie 
appliance  of  all  the  means  and  facilities  at 
ita  command." 

It  will  be  seen  from  this  statement  of  tb« 
ease  that  there  Is  not  a  word  in  it  which 
refers  to  tike  interstate  oommeree  aot  or  the 
assertion  of  any  ri^ts  under  that  aet. 
Plaintiff  In  error  accounts  for  the  want  of 
explicit  statement  on  the  ground  that  the  ae- 
tkia  was  instHutad  and  triad,  nntll  the  d«- 
elslon  ot  tha  ehsnoery  court,  upon  the  the- 
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S  ory  that  the  Southern  Bailway  Companf 

•  Aiid  plaintiff  in  error  wbts  "cocnacting'car- 
riera,"  and  tha>t  this  theory  of  the  caw  hav- 
ing been  disproved  and  the  appeal  dismissed 
M  Ut  plaintiff  in  error,  complainant  (de- 
fendant In  error)  shifted  its  position,  and, 
under  the  broad  practice  and  pleading  tn 
the  state  court,  was  allowed  to  fvoceed  and 
procure  judgment  upon  the  theory  that 
plaintiff  in  error  had  discriminated  against 
defendant  in  error  by  preferring  its  own 
bnainesB,  that  it  had  failed  to  furnish  eqnal 
facilities  for  interchange  as  to  this  shipment, 
and  that,  on  account  of  its  previous  switch- 
ing arrangements  with  the  Southern  Rail- 
waj  Company,  it  had  no  right  to  refuse  to 
"switcn'  the  cars  over  its  terminals.  The 
record  fumigbes  no  justification  for  this 
contention.  The  bill  charged  tlie  railroad 
companies  aa  being  connecting  common  car- 
riers, plaintiff  in  error  being  the  ultimate 
carrier,  end  that  both  were  boand  by  the 
contracts  made,  and  hound  to  carry  the  oom 
from  the  pointa  of  shipment  to  destination. 
Plaintiff  tn  error  denied  these  allegations, 
as  we  have  seen,  and  on  the  iaaue  thus 
formed  proof  was  taken. 

Tbe  chancery  court  found,  it  is  true,  In 
favor  of  plaintiff  in  error.  The  ease  was 
taken  to  the  court  of  chancery  appeals, 
where  it  was  heard,  the  record  recites,  "upon 
the  transcript  of  the  record  from  the  chan- 
cery court  of  Jefferson  county  and  upon  the 
sssignmenta  of  error  and  hriefs  of  counsel." 
In  other  words,  the  court  of  chancery  ap- 
peals heard  the  case  as  roade  in  the  chan- 
cery court.  What  the  chancery  court  of 
appeals  said  of  the  issues  and  eontentloue 
of  the  parties  we  have  already  stated,  and 
we  need  only  repeat  that  the  aesignment  of 
error  by  complainant  (defendant  in  error) 
In  the  chancery  court  of  appeals  was  gen- 
eral, and  showed  no  change  in  the  theory 
upon  which  the  case  was  brought  and  con- 
ducted. It  was  that  the  cbaneery  court 
erred  In  holding  that  there  was  no  liability 
on  the  part  of  the  Louisville  &  Haahvilli 
Railroad  Company,  and  in  refusing  to  hold 
that  it  was  liable  either  alone  or  jointly 
with   the   other   company.     And   the  court 

^  said  that  the  denial  of  plaintiff  In  error  of 

g  liability  was  "predicated  upon  the  idea  that 

•  it  was  not  a* connecting  carrier  in  handling 
the  shipments  of  com  Involved  in  this  case; 
or  that  it  was  under  no  obligations  respect- 
ing the  same."  It  is  true  the  court  also 
said  that  plaintiff  in  error  contended  "that 
It  had  the  right  to  discriminate  between 
freight  arriving  in  Birmingham  ov( 
lines  and  freight  airivlng  over  other 
and  could  give  preference  between  those  that 
it  chose  to  serve  In  this  business,"  but  this 
eentantion,  it  waa  also  said,  waa  "as  a  corol- 
lary" to  the  propoaition  that  [dalntlff  la 
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was  not  a  common  carrier,  but  sim- 
ply a  private  carrier.  The  court  determined 
against  this  propoaition,  and  In  consequence 
adjudged  plaintiff  in  error  liable.  Tn  other 
words,  the  judgment  of  the  court  waa  in 
exact  response  to  the  pleading.  Nor  waa 
there  any  change  on  appeal  to  the  supreme 
court.  The  railroad  company's  second  as- 
signment of  error  waa  (and  it  is  the  only 
with  which  we  can  concern  ourselves) 
that  it  waa  not  "liable  for  any  portion  of 
the  alleged  damage  to  these  various  ship- 
ments, because,  under  the  facts  of  this  case, 
:t  was  not  a  connecting  carrier,  and  was  not 
bound  to  handle  these  shipments.     .    .    ." 

There  Is  in  the  printed  rsoord  a  eertitlaate 
of  the  chief  justice  of  tbe  supreme  court  of 
the  state,  given  when  the  writ  of  error  waa 
applied  for,  to  the  effect  that  the  supreme 
court  of  tbe  state  was  of  opinion  "that  the 
statutes  and  laws  of  Tennessee  were  not  in 
conflict  with  the  act  of  Congress  regulating 
interstate  commerce,  and  that  the  act  of 
(Tongress  did  not  control  (Jie  shipmenta  in 
controversy."  Counsel  concedes  the  rule  to 
be  that  the  certificate  of  the  presiding  judge 
of  a  state  court  it  insufficient  to  give  ua 
jurisdiction,  but  insists  that  It  can  make 
more  eertahi  and  specific  what  is  too  gen- 
eral and  indeSnite  in  the  record.  There  Is 
no  doubt  of  the  rule,  but  there  Is  nothing 
In  this  record  to  justify  Its  application. 
There  Is  nothing  in  the  record  to  specialico. 
It  is  less  open  to  conjecture  than  the  cer- 
tificate. As  no  Federal  question  was  raliad, 
the  motion  to  dismiss  must  be  granted 

It  is  so  ordered. 
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UNITED  8TATE8,  Appt, 

V. 

EDWIN  M.  KEATLET. 

Clerka— docket  fees— Mparate  trials  under 
one  Indictment. 

1.  Separate  trials  under  one  Indictment 
against  several  defendants  are  eeparate 
causes,  within  the  meaning  of  U,  8.  Rev, 
Stat,  i  828,  U.  8.  Comp.  Stat.  IMl,  p.  835, 
prescribing  the  docket  fees  which  the  cOerk 
of  a  Federal  court  may  charge  In  a  cause. 
Clerks — feea — recording  judgments. 

2.  The  services  of  a  clerk  of  a  Federal 
court  for  recording  abstracts  of  judgment*, 
as  required  by  a  rule  of  court,  are  not  cov- 
ered by  the  docket  fees  prescribea  by  U.  8. 
Rev.  Stat,  i  828,  poi-.  10,  and  separate  char- 
gee  therefor  ej^  justllled  by  par.  8  of  that 
section,  prescribing  the  fees  which  aud) 
clerk  may  receive  for  "making  any  record.* 
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APFEJkL  from  tlifl  Court  of  Clalmi  to  re- 
view a  judgment  allowing  a.  clerk  of  • 
FedenU  court  separata  docket  feaa  for  «epa- 
rate  triaU  under  oca  indictment,  and  dlul- 
lowing  a  counterclaim  for  charges  paid  for 
recording  abstracts  of  judgmenta.    Affirmed. 

The  facta  are  etated  in  tJie  opinion. 

AMiatant  Attorney  Oenetkl  Vait  Oisdal 
■nd  ill.  Philip  M.  Aahf ord  for  appellant. 

Ut.  Frank  B.  Crostbwaite  for  appellee. 

Hr.  Jwtica  HcKenna  delivered  the  opin- 
ion of  tlie  court: 

The  claimant  in  the  court  below,  appellee 
here,  was  clerk  of  the  United  State*  cir- 
cuit court  for  the  aouthem  distriot  of  West 
Virginia  from  Jul;  1  to  Julj  S,  1002,  and 
4Jerk  of  that  court  and  the  diatrict  court 
from  July  16,  1902,  to  September  17,  IWA. 
Be  regularly  rendered  accounts  (or  aueh 
•erricea,  which  contained,  among  other 
thinga,  cbatget  for  "oaparatc  docket  feea  In 
Mparate  triala  under  one  indictment."  The 
diargee  were  disallowed  and  this  auit  was 
brought  therefor  in  the  court  of  claims. 
Judgment  wta  rendered  for  claimant  for  the 
sum  of  $126.4S,  certain  itema  bung  disal- 
lowed. 

A  counterclaim  wvs  filed  hj  the  United 
Btatee  for  the  recoTcry  of  167.90,  diarged  fOr 
"docketing  judgmenta,"  alleged  to  have  been 
5  •rroneouelj*  and  unlawfully  paid  to  elaim- 
•  antaby  the  accounting  officers  of  the  United 
States.  The  coanterclaim  was  disallowed 
and  the  United  States  assigns  as  error  the 
action  of  the  oourt  in  ratderlog  judgment 
for  the  claimant  a*  aforesaid  and  orerruliiig 
the  counterclaim.  In  passing  im  the  charge 
for  the  service  the  court  of  claims  said: 

"^e  defendant's  contention  as  to  item  6 
is  troublesome.  It  appears  that  joint  In- 
dictments were  returned  against  several  de- 
fendants; that  on  motion  ol  defendasta' 
counsel  separate  trials  were  granted  to  some 
•f  the  defendants,  whereupon  the  clerk  made 
separate  docket  entries  in  accord&nce  with 
said  motion,  docketing  said  causes  as 
tboogh  separate  indictmeuta  had  been  re- 
turned against  the  parties  granted  separate 
trials, 

"Farsgraph  10  of  |  8£S  of  the  Beviaed 
Statutes  (U.  S.  Camp.  SUL  IBOl,  p.  6M) 
provides: 

**  'For  making  dockets  and  indexes,  Isan- 
Ing  venir«,  tax  ooete,  and  all  other  services 
on  the  trial  or  aigoment  of  a  cause  where 
isane  Is  joined  and  testimony  given,  three 
dollars.' 

"Vr  puagraph  11  a  fee  of  92  is  allowed 
«1tera  no  testimony  is  given,  and  by  para- 
graph 12  a  fas  of  91  Is  allowed  ifhan  tha 
Muse  is  ditmlmd  or  diaeontinood  or  judg- 
■nt  or  dsena  rwderad  without  issue." 
n*  MntsBtion  of  tiia  appsllaat  turns  vp- 


on  ths  word  "causa."  Tha  argumsnt  is  that 
the  word  "causal'  is  limited  by  the  word 
indictment,  and  if  it  be  returned  against  a 
number  of  persons  and  they  be  granted  sepa- 
rate trials  there  is  only  one  "cause."  It 
is  conceded  that  the  court  may  grant  aepa- 
rat«  trials,  and  it  is  not  disputed  that  the 
court  did  »>  In  the  case  for  which  the  serv- 
ices sued  for  were  charged  and  that  each 
w«s  separately  designated  on  the  records. 

We  think  the  order  granting  separata 
trials  made  separate  causes,  and  therefore 
each  was  Independent  of  the  other.  Stata 
V.  Eogen,  6  Baxt.  563;  Nolsnd  v.  State,  19 
Ohio,  131 ;  Bryan  v.  Splvey,  100  N.  C.  95, 
II  S.  E.  BIO.  The  services  rendered  were  a 
proper  charge  under  the  statnta. 

2.  The  counterclaim  was  for  the  recovaryS 
of  S5T.90,  ilismsi'iiiiiilii  for  "docketing  judg-? 
menta,"  and  ttie  lists  filed  showed  amounta 
from  tO.IS  to  9S.70.  The  court  of  claims' 
comment  was:  "The  defendant's  counter- 
claim,  predicated  upon  the  alleged  ill^al 
allowance  for  the  docketing  of  judgments, 
will  have  to  be  dismissed.  The  services  here 
charged  for  were  admittedly  performed.,  by 
order  of  the  court,  and,  under  United  States 
T.  Jones,  1S3  U.  8.  528,  48  L.  ad.  770,  U 
Sup.  CL  Bap.  sei,  allowable." 

The  case  referred  to  is  United  Statos  ▼. 
Jones,  supra.  In  the  absence  of  anything 
in  the  record  to  the  contrary,  we  must  as- 
sume that  the  application  of  that  case  was 
made  on  account  of  tha  facts  presented  ts 
tha  oourt  of  claims  in  thia.  Counsel  for 
the  United  SUtes  nj  that  tha  findings  of 
the  court  of  claima  "on  the  subject  of  tha 
counterclaim  are  not  as  full  and  complete 
as  they  might  be."  A  belief  is  expressed, 
howaver,  that  it  appears,  from  the  lace  of 
the  counterclaim,  that  they  are  folio  fees. 
At  all  events,  it  U  insiated,  that  they  are 
not  the  charges  spedfled  in  paragraphs  10, 
II,  and  IS  of  }  826  of  the  Revised  Statutes. 
Thia  the  appellee  concedes  in  effect,  and 
urges  that  the  charge  was  made  under  and 
is  justified  hy  paragraph  8  of  that  aection, 
which  reads  as  follows:  "For  entering  any 
rule,  order,  continuance.  Judgment,  decree, 
or  recognizance,  or  drawing  any  bond  or 
making  auy  reoord,  certificate,  return,  or 
report,  for  each  folio,  fifteen  cents."  The 
worda  we  have  italicised  are  the  words  upon 
which  appellee  relies,  combined  with  the 
following  order  of  the  court: 

"The  clerk  of  this  oourt  Is  directed  to  keep 
a  judgment  docket  wherein  shall  be  reoortttd 
alntracta  of  all  judgments  rendered  in  cases 
wherein  the  United  State*  is  a  partj.  Bald 
judgment  docket  shall  contain; 

"The  number  of  the  oaae. 

"Tha  data  of  the  Indictment 

"The  names  of  the   parties, 

•TThe  amount  of  the  judgment 
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**rh»  AtDOimt  of  aoata. 
S     rrhe  dftt«  of  th*  Jn 
«    •"When  dootetod. 
The  unonnt  paid. 

"The  dispositioii  of  Qu  timdB  and  any  ad- 
dftional  matter  whieh  the  olerk  may  deem 
pertinent." 

The  record  required  bj  that  rule,  iippel- 
U*  oontondi,  !•  different  from  tho  tmIoiu' 


doclcat*  whleh  ore  kept  In  kU  Unitod  SUtM 
oouite  in  wMch  brief  entriee  of  fftet  ftre 
mftde,  knd  vhieh,  it  It  a&id,  are  corered  by 
the  docket  fee.  The  oontention  la  eonaouant 
wiOi  the  decieion  of  the  court  of  claims,  and 
we  do  not  think  it  ia  refuted  hj  tho  aug- 
geetioiu  made  by  appellant. 
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CATHERINE   SCHLEUHEB,  PUT.  ]a  Xrr,    iioaeitj,  aad  A.  J.  Aidtt  for  ^alnUfl  In 

Mmcti.  Hulin  X.  OlDuted,    a    H.    Me- 
Caulej,  uid  A.  C  Stajnm  for  defmdaiit  la 


Bnoi  to  (tate  court— F«d«nl  oiu 
eUlon  on  non-Fedtial  {round. 

I.  A  state  court,  hj  daddlng  that  a 
railway  emplofae  wbo  waa  killed  whlla  «t- 
teraptliiK  to  make  a  oonpling  with  a  ear  not 
equipped  with  an  automatic  eonpler,  aa  re- 
onired  bf  the  act  of  March  2,  1803  (27  Stat. 
kt  L.  S31,  ctiap.  190,  U.  B.  Connw  Stat.  1901, 
p.  31T4),  §  S,  wai,  as  a  matter  of  law, 
niltv  of  cnntHbntory  negligence  In  lifting 
hie  bi^ad  a.  little  too  Iiigh  after  he  had  been 
warned  of  the  danger,  cannot  defeat  the  ap- 

Sllate  jurisdiction  of  tbe  Federal  Bnprama 
urt,  where  t  8  of  that  rtatuta  waa  apeolal- 
I7  invoiced  aa  excluding  the  dafenae  of  as- 
ammpUon  of  riik. 

master  and  aervant-^nt7  aa  to  nppllancaa 
automatic  coupler. 
S.  A  ahoTcl  ear  is  a   "ear"  within   the 
Kteaning  of  the  act  of  Mareli  t,  1803,  |  2,  ra- 
quiring  any  car  naad  in  moving  interstate 
RalEe  to  be  equipped  with    an    antomatle 
eonpler. 
Zrtdencfr— burden  of  proof. 

3.  The  harden  of  proof  U  opMi  a  carrier 
to  bring  Itself  within  the  exception  in  faror 
of  four-wheeled  can  which  b  ntade  bf  tho 
proriao  In  |  6  of  the  antomatlo  oovpler  aet 
of  Ibndi  2,  1893.* 

■aatet  and  aoiTant— asiumptlon  of  riat— 
antomatle     couplei      act — contribntorr 


■ecUgnicc 
4.  The  poaribllltT  that  a  mllwaj  am- 
|iIo*«e,  wUle  attempUnc  to  make  a  coupling 


inS!i 


.  antomatia 


mlsnt  mlsealcnlata  tka  hdght 
which  he  mi^t  aafalr  ralae  hia  head,  la  ao 
Inaritablf  and  clearlj  attached  to  the  riak 
which,  nnder  |  S  of  that  itatute,  he  doea 
Bot  aaeum^  aa  to  prevent  a  court  from  hold- 
ing, aa  a  matter  of  law,  that  he  was  guilty 
•I  eentrlbutorj  negligence  whldi  would  de- 
-    ■  r&Hf  "       ""    "       " 


IN  ERBOTt  to  the  Soprvma  Conrt  of  the 
Stato  of  Pennsftvania  to  review  a  judg- 
ment which  affirmed  a  Judgment  of  the 
Oonrt  of  Common  Pleaa  for  the  County  of 
JaCFenon,  in  that  state,  granting  a  nonaait 
In  aa  action  for  the  death  of  a  railway  am- 
[doyeo  who  waa  killed  while  attemptfaig  to 
make  a  oonpltng  with  a  ear  not  equipped 
with  an  antomatia  couplv.  Bcvaraed. 
See  aama  eaae  below,  £07  Fa.  IBS,  SC  AtL 

«ir. 


a  atated  fn  the  ojtlnlon. 
UMiri.  Intker  M.  Walter    <hy    apecdal 
hKf),  Prodarte  D.  McKomoy,  Bdwaid   A. 

I  ta  »lBt  aaa  VOL  H  Oaat  r 


*Mr.  Jnstke  Eolnwa  d^iwad  tha  opln-* 
ion  of  the  court: 

Thia  ia  an  aotim  for  the  death  of  tha 
plaintiff's  inteatato,  Adam  M.  Schiemmer, 
while  trying  to  couple  a  shorsl  car  to  a  ea- 
booae.  A  nonniit  waa  directed  at  the  trial 
and  the  direati<m  was  sustained  by  the  an- 
preme  court  of  the  state.  The  ahovel  ear 
waa  part  of  a  train  on  Ita  way  through 
Pennsylvania  from  a  point  in  New  Tork,  and 
waa  not  equipped  with  an  automatio  ooup- 
ler  In  aooordanee  with  the  not  of  March  2, 
1893,  diap.  103,  I  £,  27  StaL  at  L.  631,  U. 
B.  Comp.  StaL  1001,  p.  817*.  Instead  of 
such  a  coupler  it  had  an  iron  drawbar  faa> 
tened  nnderneatb  tha  car  hy  a  pin  and  pro- 
jteUsg  about  a  toot  bcgrond  the  car.  This 
drawbar  wei^ted  about  80  ponnda  and  Its 
free  end  pli^od  np  and  down.  On  thla  end 
waa  an  aye,  and  the  eoupling  had  to  be  dona 
by  lifting  the  free  aid  possibly  a  foot,  00 
that  it  should  mter  a  slot  in  an  antomatia 
eonpler  on  the  eabooae  and  allow  a  pin  to 
drop  through  tha  eye.  Owing  to  the  ab- 
aeaoa  of  bnffera  on  the  shord  ear  and  to  Ita 
being  ao  Ugh  that  It  woold  paaa  over  tboao 
on  &t  tabooat,  the  ear  and  eabooae  wonld 
eruah  anyone  between  tbam  if  they  aama 
togathar  and  tha  eonpllng  fallad  to  be  mada. 
Sdilammer  waa  ordered  to  make  the  oonp- 
Uog  aa  tha  tn^  was  slowly  anTcacUnf 
tha  oabooaa.  Xo  do  ao  ho  had  to  get  b^ 
twaen  the  eara,  keying  below  tha  level  of 
the  bottom  of  thoNbonl  ew.  It  waa  dnk,? 
and  in  andaavoilBg  to  obey  the  order  and  to 
guide  tha  drawbar  he  roaa  a  very  little  too 
Ugh,  and,aa  he  failed  to  hit  tha  aktt,  tho 
top  of  his  head  waa  cmshwi. 

The  plalntlfT,  in  her  declaration,  alleged 
that  the  defendant  waa  transporting  tha 
shorel  ear  from  atata  to  atato,  and  that  tho 
eonpler  waa  not  such  aa  was  required  by  «• 
IsrUng  laws.  At  the  trial  speolal  attaotlim 
waa  called  to  the  United  States  atatnto  aa 
part  of  the  plaintiff's  oaaa.  The  court  hav- 
ing directed  a  nonsuit  with  leave  to  Iha 
plaintiff  to  move  to  take  ft  off,  a  motion  waa 
mada  on  the  ground,  among  otben,  "that 
under  the  United  Btates  statute,  speoially 
pleaded  in  this  case,  the  deeedsnt  was  not 
deemed  to  have  assumed  the  risk,  owing  to 
the  fact  that  tbe  ear  was  not  equipped  with 
an  antomatle  eoupler."  ^la  question  thua 
raised  waa  dealt  with  by  tho  oourt  in  ovor- 
nling  tho  motlan.  SzceptiaiM  wen  at 
lowed  and  an  appeal  taken.  Among  the  or- 
ran  aaaignad  waa  one  "In  holding  that  the 
ahord  ear  waa  not  a  ear  need  tn  hitaiatata 
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eommerce  or  an;  other  kind  of  traffiu,"- 
the  words  of  the  court  below.  The  Bupreme 
court  affirmed  tile  judgment  lo  words  that 
we  shaJI  quote.  We  an  of  opinion  that 
tlie  pUintiS'a  riglita  werv  aa.yai  sJid  that 
we  have  jurUdietion  of  the  oase,  eubject  to 
oertain  matters  that  we  ahall  dioouss. 

Od  the  merits  there  are  two  lesser  ques- 
tions to  be  disposed  of  before  we  aome  to 
tlie  main  one.  A  doubt  is  suggested  whetl)- 
•T  the  shovet  oar  wa«  in  course  of  trans- 
portation between  points  in  different  states, 
and  Also  an  ai^ument  is  made  that  It  was 
not  a  car  within  the  eontemplation  of  |  2. 
On  the  former  matter  there  seems  to  have 
been  no  diapnte  below.  The  trial  court 
states  the  faot  as  shown  hj  the  evidence, 
and  testimony  that  the  ear  was  coming  from 
Limestone,  New  York,  is  sat  forth,  whieh, 
althon^  based  on  the  report  of  other*,  was 
evidenoa,  at  least,  onleoa  objected  to  as 
hearsay.  Damon  v.  Carrol,  163  Uaas.  404, 
408,  40S,  40  N.  E.  185.  It  was  the  teeti- 
mon;  of  the  defendant's  special  agent  em- 
ployed to  inveatlgate  the  matter. 
«  The  latter  qoestion  is  pret^  nearly  an- 
•  twered  by  Johnson  T,*8outbem  P.  Co.  IQS 
U.  8.  1,  10,  40  L  ed.  363,  86B,  Efi  Sup.  CL 
Rep.  1S8,  101.  Am  there  observed;  "Tested 
by  context,  subject-matter,  and  object,  'any 
car*  meant  all  kinds  of  can  running  on  the 
rails,  inoludii^  looomotiTea.  .  .  .  ~ 
object  WM  to  protect  th«  lires  and  limbs 
of  railroad  employeea  by  rendering  It  nn- 
neoessary  lor  a  man  operating  the  couplers 
to  go  between  the  ends  of  the  cars."  These 
oonsIderaUons  apply  to  shovel  cars  as  well 
as  to  locomotives,  and  show  that  the  words 
"used  In  moving  Interstate  traffic"  shmld 
not  be  taken  Is  a  narrow  sense.  The  later 
aet  of  March  2,  1003,  chap.  BT6,  32  Btat. 
ftt  L.  043,  U.  B.  Comp.  Btat.  Supp.  1S05,  p. 
003,  enacting  that  the  provision  shall  be 
held  to  apply  to  all  e«rs  and  similar  ve- 
hicles, may  be  used  as  an  argument  on  either 
side;  but,  in  our  opinion,  indicates  the 
Int«stt  of  the  original  act.  ISO  U.  B.  21,  40 
L.  ad.  171,  2S  Bnp.  Ct  Bep.  168.  There 
was  aa  error  on  ttds  point  In  the  decision 

A  faint  suggestion  was  mnde  that  the 
proviso  In  I  0  of  the  act,  that  nothing  In 
it  shall  apply  to  trains  oompossd  of  four- 
wheel  cars,  was  not  negatived  by  the  plain- 
tiff. The  fair  Inference  from  the  evldenoe  is 
that  this  was  an  unusually  large  ear  of  the 
ordinary  pattern.  But,  further,  if  the  de- 
fendant wished  to  rdy  npon  this  proviso, 
the  bnrden  was  npon  it  to  bring  itself  with- 
in the  exception.  The  word  "provided"  is 
used  In  our  l^slatlon  for  many  other  pur- 
poses beside  that  of  sxpreesing  a  eondiUon. 
The  only  eondltlon  expnsaed  hy  this  clause 
la  that  fiKiF^haaUd  ears  rimll  be  neepted 


from  the  requirttnonts  of  the  act  la  snb> 
stance  It  merely  creates  an  nzception,  whiA 
has  been  said  to  be  the  general  purpose  of 
such  clauses.  Interstate  Commerce  Com- 
mission V.  Batrd,  104  U.  S.  26,  SO,  37,  4S 
L.  ed.  860,  805,  866,  24  Sup.  Ct.  Rep.  503. 
"The  gsneral  rule  of  law  is,  that  a  proviso 
carves  spedal  exceptions  only  out  of  the 
body  of  tlie  aet;  and  those  who  set  up  any 
such  exception  must  eBtablish  it,"  etc 
Ryan  v.  Carter,  03  U.  B.  78,  83,  23  L.  ed. 
eOT,  309;  United  SUte*  v.  Dickson,  10  Pet. 
141,  lOfi,  10  li.  ed.  080,  608.  The  rule  ap- 
plied to  construction  is  applied  equally  to 
the  burdtn  of  proof  in  a  case  like  this. 
United  BUtes  t.  Cook,  17  Wall  108,  21  I., 
ed.  GSB;  Com.  T.  Hart,  II  Dash.  130,  134. 

We  oome  now  to  the  main  quesUon.  nie 
opinion  of  the  supreme  court  was  as  tol-^ 
lows :  "Whether  the  aet  of  Congress*  ,  .  .  • 
has  any  appliaability  at  all  in  actions  for 
Q^ligenoe  in  the  courts  of  Pennsylvania  is 
a  qnestion  that  doe*  not  arise  In  this  eas^ 
and  we  therefore  erpress  no  opinion  upon 
it.  ne  learned  Judge  below  sustained  the 
nonsuit  on  the  ground  of  the  deceased's 
contributory  negligence,  and  the  jadgment 
is  affirmed  on  his  opinion  on  that  snbjeet.'* 
[207  Pa.  202,  S3  AU.  410]  It  i*  said  that 
the  existence  of  contributory  negligence  ts 
not  a  Federal  question,  and  that,  as  the 
decision  went  off  on  that  ground,  there  Is 
nothing  open  to  revision  here. 

We  certainly  do  not  mean  to  qualify  or 
limit  the  rule  that,  for  this  court  to  en- 
tertain jurisdiction  of  a  writ  of  error  to  a 
state  court,  it  must  appear  affirmatively 
that  the  state  court  could  not  have  reaehed 
its  Judgment  without  tacitly,  if  not  ex- 
pressly, deciding  the  Federal  matter.  Baeh- 
tel  V.  Wilson  (Jan.  T,  1007}  204  U.  S.  SO, 
51  L  ed.  35T.  27  Sup.  Ct.  Rep.  243.  But.  on 
the  other  band.  If  the  question  is  dulj  raised 
and  the  judgment  necessarily,  or,  by  what 
appears,  in  fact  involves  sudi  e  decision, 
then  this  court  will  take  Jurisdiction,  al- 
though the  opinion  below  says  nothing  about 
it.  Kankauua  Water  Power  Co.  v.  OrecdS 
Bay  A  M.  Canal  Co.  142  U-  S.  2114,  38  L. 
ed.  lOM,  12  Bnp.  Ct  Rep.  173.  And  U  it 
is  evident  that  a  ruling  purporting  to  deal 
only  with  local  law  has  for  its  premise  or 
isary  coneomitajit  a  cognizable  mistake^ 
that  may  be  sufficient  to  warrant  a  rsffiew, 
Terre  Haute  ft  L  R.  Co.  v.  Indiana,  104  U. 
S.  S70,  48  L.  ed.  1124,  24  Sup.  Ct.  Bop.  7«T. 
The  application  of  this  rather  vagus  prl» 
liple  will  appear  as  we  proceed. 

It  is  enacted  by  (  8  of  the  act  that  any 
employee  Injnred  by  any  car  in  use  eon- 
traiy  to  the  provisions  of  the  act  shall  not 
be  deemed  to  have  assumed  the  risk  thsrebjr 
occasioned,  although  continuing  in  the  «» 
ployroest  of  the  earrisr  after  i' 
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me  luu]  been  brought  to  hli  knowladga.  An 
mi);,  if  not  the  earliest,  application  of  the 
phraM  "assumption  of  risk"  waa  the  ee- 
tabliahraent  of  the  ezoeption  to  the  liability 
of  a  nmster  for  the  n^ligtnee  of  hia  aerr- 
ant  when  the  person  injured  was  a  fellMr 
■errant  of  the  negligent  man.  Whether  an 
actual  Msumption  by  eontraet  waa  anp- 
poeed  on  grounds  ol  economlB  theory,  or 
« the  assiunption  waa  Imputed  because  of  a 
«  eoneeptioD  of  justice  and  canTSnience,  does 
not  matter  for  the  present  purpose.  Both 
raaaona  ara  tuggested  in  the  well-known  rasa 
of  Farwell  t.  Boston  &  W.  R.  Corp.  <  Met 
411,  B7,  G8,  33  Am.  Dec  S39.  But,  at  the 
present  time,  the  motion  is  not  eonfirted  to 
riaka  of  such  negligence.  It  is  extended,  as 
In  this  statute  it  plainly  la  extended,  to 
dangerous  eonditiona,  at  of  machinery,  pram- 
ides,  and  the  like,  which  the  injured  party 
understood  and  appreciated  when  he  sub- 
Hiitted  bis  person  to  them.  In  thia  claaa 
of  eases  the  risk  is  said  to  be  assumed  be- 
eanaa  a  person  who  freely  and  volnntarilj 
«naounteTB  it  faaa  only  himaelf  to  thank 
U  barm  cornea,  on  a  general  principle  of  our 
law.  Probably  the  modification  of  this  gea- 
-anti  principle  by  some  judicial  deelaions 
and  by  statutes  Ilka  |  B  is  due  to  an  opin- 
ion that  men  who  work  with  their  hands 
bare  not  always  the  freedom  and  equality 
-of  position  assumed  lij  the  dootrine  Ot 
•loiaaez  fain  to  ezisL 

Aasumption  of  risk  in  this  broad  sense  ob- 
Tiously  sbades  Into  negligence  as  oommonly 
imderatood.  N^ligenee  oonslata  in  conduct 
which  oommon  experience  or  the  special 
knowledge  of  the  actor  ahows  to  be  so  likely 
io  produce  the  result  complained  of,  nnder 
the  circumstances  known  to  the  actor,  that 
%e  is  held  answerable  for  that  result,  al- 
'Oiough  it  waa  not  certain.  Intended,  or  fore- 
seen. He  ta  held  to  assume  the  risk  upon 
-the  same  ground.  Choctaw,  0.  ft  G.  R.  Co. 
T.  HcDade,  191  U.  a  «4,  «S,  48  L.  ed. 
-to,  100,  24  Sup.  Ct.  Bep.  24.  Apart  from 
"the  notion  of  contract,  rather  sliadowy  as 
applied  to  this  broad  form  of  the  latter 
eoneeption,  the  practical  difFerenoe  of  the 
tao  Ideas  la  in  the  d^ree  of  their  prox- 
imity to  the  particular  harm.  The  prelim- 
inary conduct  of  getting  into  the  dangerous 
ampl<7ment  or  relation  ia  said  to  be  ao- 
aoropanied  by  assumption  of  the  risk.  The 
aet  more  immediately  leading  to  a  apeclfls 
aeddent  is  called  n^ligent.  But  the  dif- 
ference between  the  two  Is  one  of  degree 
Tather  than  of  kind;  and  when  a  statute  ex- 
onerates a  servant  from  the  former,  If  at 
the  same  time  It  leavea  the  defense  of  con- 
tributory negligence  still  open  to  the  master 
(a  matter  upon  which  we  express  no  opin- 
ajlon],  then,  unless  great  care  be  taken,  the 
•  aerrant's  rights  will  be  aaorifled  bj  dmply 


charging  him  wiQt  annmptlon  of  the  risk 
under  another  name.  Eapedally  is  thia 
true  in  PennaylTaaia,  iriiere  aome  eases,  at 
least,  seem  to  hara  treated  assumption  of 
risk  and  negligsnoe  as  oonTertible  terma. 
Patterson  t.  f  ittahurg  ft  0.  B.  Co.  TS  Pa. 
380,  18  Am.  Bap.  412.  We  cannot  help 
thinking  that  this  has  happened  in  the  pres- 
ent case,  as  well  aa  that  the  ruling  upon 
Scblemmer's  n^ligenee  waa  ao  Involved  witb 
and  dependent  upon  erroneous  views  of  the 
■tatnte  that  if  the  judgment  stood  the  stat- 
ute would  suffer  a  wound. 

To  reour  lor  a  moment  to  the  faets:  The 
only  ground,  if  any,  on  which  Schlemmer 
could  be  charged  with  negligano^  ia  that 
when  ha  waa  between  the  tracks  ha  waa 
twlee  warned  by  the  yard  conductor  to  keep 
his  head  down.  It  la  tme  that  he  had  a 
stick,  which  the  rolea  of  the  company  re- 
quired to  be  used  in  coupling,  but  it  could 
not  have  been  used  in  this  case,  or  at  leaat 
the  contrary  could  not  be  and  was  not  aa- 
sumed  for  the  purpose  of  directing  a  non- 
suit. It  was  neoeaaar;  for  him  to  get  b» 
twean  the  rails  and  under  the  shovel  ear 
aa  be  did,  and  hia  ordera  oontemplated  that 
he  should  do  so.  But  the  opinion  of  the 
trial  judge,  ta  which,  aa  has  bam  sean,  the 
supreme  court  refers,  did  not  put  the  ded* 
aion  on  the  fact  of  warning  alone.  On  the 
contrary,  it  b^an  with  a  atatemant  that  an 
employee  takes  the  risk  even  of  Tmuaual  daa- 
ger*  if  he  has  notice  of  them  and  vcduntarily 
eiposee  himself  to  them.  Then  ft  went  on  ta 
say  that  the  deoeaaed  attempted  to  malce  tiie 
coupling  with  a  full  knowledge  of  the  dan- 
ger, and  to  imply  that  the  defmdant  waa 
guilfy  of  no  negligence  In  using  the  arrange- 
ment which  it  used.  It  then  decided  In  terms 
that  the  shovel  ear  was  not  a  car  within  the 
meaning  of  i  2,  Only  after  these  preliml- 
narlea  did  it  say  that,  were  the  law  otlier* 
wise,  the  deceased  waa  gull^  of  oontributoiT 
negligence;  leaving  it  somewhat  uncertain 
what  the  negligence  was. 

It  seems  to  us  not  extravagant  to  say  that 
the  final  ruling  waa  so  implicated  with  the 
earlier  errora  tiiat  on  that  ground  alone  the 
judgment  should  not  bs  allowed  to  stand.  * 
We  ar«*eIeaTly  of  opinion  that  Sehlemmer's  • 
rights  were  in  no  way  impaired  by  hia  get- 
ting between  the  ralla  and  attempting  to 
couple  the  eara.  So  far  he  was  saved  by  the 
provision  Oiat  he  did  not  assume  the  risk, 
Th«  negligence,  if  any,  came  later.  We 
doubt  if  this  was  the  opinion  of  the  conrt 
below.  Bnt  suppose  the  nonsuit  has  been 
put  clearly  and  In  terms  on  Schlemmer'a 
raising  hia  head  too  high  after  he  had  hem 
warned.  Still  we  could  not  avt^d  ^w^ltiig 
with  the  caae,  becanao  it  still  would  be  onr 
duty  to  ace  that  his  privllage  against  being 
held  to  hsTS  aaamnad  the  riak  of  tiia  altoa- 
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tlos  ahould  not  b*  bnpftlred  bj  holding  Uia 
gmiM  t-t*lt*g  miiddr  ■.wntfuw  nune*  If  &  nun 
■ot  Intent  on  miisUi,  but  d— (ring  to  Utb, 
ii  laid  to  b«  ohaigaftble  with  negligtaea  u 
matter  of  law  wlien  he  miacaleiilAte*  the 
height  of  the  ear  btiiind  hfm  bj  ui  inch, 
while  hi*  dntj  roqulrei  him,  In  hli  erouehing 
poeition,  to  diieot  »  heaiy  diAwh&r  moring 
ftbont  him  into  a  mmJl  ilot  In  front,  end  thit 
In  the  dtulc,  at  nearlj  nine  of  an  Angiut 
erening,  it  ii  utterlj  Impoaiible  for  u«  to  in- 
terpret thia  mllng  aa  not,  howeTer  nuoon- 
■ciouslj,  introducing  the  notion  that  to  Kome 
extent  the  man  had  taken  the  riak  of  the 
danger  bj  being  In  the  place  at  all.  But 
whaterer  maj  have  been  the  meaning  of  the 
local  eoarta,  we  are  ot  opinion  that  the  poi- 
■ibility  of  Bueh  a  minute  mfaealoulation,  un- 
der nich  drcumitaaoea,  whatever  it  maj  be 
sailed,  waa  lo  ineritably  and  clearlj  at- 
tached to  the  riak  whloh  Solilemmer  did  not 
anume,  that  to  enforce  the  etatuto  requirea 
that  the  judgment  ihould  be  rereiaed. 
Judgment  reveraed. 

Ur.  JuBtioe  BrewCT,  dbiMiti^i 

I  dissent  from  the  opinion  and  Judgment 
In  this  oaae  and  for  theae  reasoni : 

Thia  vraa  an  action  In  the  common  pleae 
eourt  ot  Jefferson  county,  Pamaylvanla,  to 
recover  damagea  on  account  of  the  death  of 
g  the  huaband  of  plaintiff.  On  the  trial  the 
•  eonrt'ordered  a  noniuit  on  the  ground  of 
eontributory  negligence  on  the  part  of  the 
decedent,  with  leave  to  the  plaintiff  to  move 
to  take  the  same  tdt.  Thii  motion  waa  made 
and  overruled;  judgment  for  the  defendant 
waa  entored,  which  waa  aJBrmcd  bf  the  au- 
prema  coart  of  the  state.  Ihe  deoeident  was 
killed  while  attempting  to  couple  a  steam 
■bovd  to  a  caboose.  The  steam  shovel  waa 
being  moved  in  interstato  traniportalion, 
and  waa  not  equipped  with  the  safety  eoup- 
ler  required  by  act  of  Congress  of  March  S, 
1693.  27  Btot  at  Ii.  S31,  chap.  196,  U.  B. 
Comp.  Stat.  1901,  p.  317S.  The  8th  section 
of  that  act  prorldea : 

"^liat  any  employee  of  any  sueh  com- 
mon carrier  who  may  be  Injured  by  any 
looomotive,  ear,  or  train  In  use  contrary  to 
the  provision  of  this  act  shall  not  be  deuned 
thereby  to  have  aaoumed  the  risk  therel? 
o<!easioned,  although  eontinulng  in  the  em- 
ployment of  such  carrier  after  the  nnlavrful 
nse  of  aneh  locomotive,  ear,  or  train  had 
been  brought  to  hia  knowledge." 

Thna,  while  removing  from  the  employee 
the  burden  of  any  assumption  of  risk,  does 
not  relieve  him  from  liability  for  eontrib- 
Ktory  n^ligence.  For  the  rule  Is  well  set- 
Ued  that  while,  In  caaes  of  thia  nature,  a 
violation  of  the  atatutoiy  obligation  of  the 
•mployer  is  negligencs  per  ee,  and  aetion- 
■Ue  if  injnrlea  an  anatoined  by  servants ' 


in  eonseqnenea  thereof,  there  la  no  eetting 
aside  of  the  ordinary  rules  relating  to  con- 
tributory negligence,  which  is  available  aa 
a  defense,  notwithatanding  the  statute,  un- 
less that  statute  is  so  worded  as  to  leave 
no  doubt  tliat  this  defense  Is  alao  to  be  ex- 
cluded. Taylor  v.  Carew  lifg.  Co.  143  Mass. 
<70,  10  N.  E.  S08;  Krause  v.  lb)rgan,  6S 
Ohio  St  SO,  40  N.  E.  8S6;  Eaat  Tenoiusee, 
V.  ft  a.  R.  Co.  r.  Bush,  IS  Leo,  140,  150; 
Queen  v.  Dayton  Goal  ft  I.  Oo.  SS  Tenn.  46S, 
80IiA.A.  82,  40  Am.  St.  Rep.  fl35,  32  S.  W. 
460;  Reynolds  v.  Eindman,  32  Iowa,  146; 
Caswell  V,  Worth,  B  BL  ft  BL  849 ;  Buckuer  v. 
Richmond  ft  D.  R.  Co.  72  Miss.  873,  IS  So. 
449;  Victor  Coal  Co.  t.  Muir,  20  Colo.  320, 
20  LJLA.  43S,  40  Am.  St.  Rep.  299,  33  Pae. 
378;  Holnm  v.  Chioago,  M.  ft  St.  F.  R.  Oa. 
80  Wis.  299,  50  N.  W.  09;  Eilpatriek  v. 
Grand  Trunk  R.  Co.  74  Tt.  288,  93  Am.  St. 
Rep.  BB7,  62  Atl.  531;  Denver  ft  B.  G.  R. 
Co.  T.  Arrighi,  08  C.  0.  A.  040,  129  Fed.  3 
347;  Winkler  v.* Philadelphia  ft  R  R.  Co.* 
4  Penn.  (Del.)  80,  5>  AtL  90.  The  Inter- 
etate  Commerce  Commission  held  thia  t» 
be  the  rule  in  reference  to  this  particula- 
statute.  14  Ann.  Bsp.  1900,  p.  84.  Indeed, 
it  is  not  contended  by  the  majority  that  the 
defense  of  eontributoty  negligence  has  l>een 
token  away. 

That  there  is  a  vital  difference  between 
aaaomption  of  riak  and  contributory  neg- 
ligence is  dear.  Aa  said  by  this  court  ia 
Chootew,  0.  ft  a.  R.  Co.  V.  MeDade,  191  V. 
S.  04,  68,  48  L..  ed.  90,  100,  24  Sup.  Ct.  Re^ 
24,  26:  "fThe  question  ot  assumption  of  risk 
ia  quite  apart  from  that  of  nintributoiy 
negligence."  See  alao  Union  P.  R.  Co.  t. 
O'Brien,  101  U.  B.  4G1,  45Q,  40  L.  ed.  700, 
770,  10  Sup.  Ct.  Rep.  018.  This  propooi- 
tion,  however.  Is  ao  familiar  and  elementary 
that  citation  ot  authorities  Is  superfluous. 

In  the  motion  for  a  nonsuit  the  second 
proposition  waa  that  "the  evidence  upon  b^ 
half  of  plaintiff  proves  oonclnaively  tliat  the 
accident  happened  Iweauae  the  deceased 
failed  to  keep  his  head  at  least  »*  low  as 
the  floor  of  the  atoam  shovel,  that  this 
omission  woe  the  fault  of  the  deceased  ax* 
dusively,  and  that  deceased  was  guilty  of 
contributory  negligence  and  there  can  be  no 
recovery  in  this  case." 

In  ordering  the  nonanit  the  trial  court 
said: 

"True,  under  Bald  act  he  waa  not  oon- 
siderod  to  have  assumed  the  risks  of  hia  em- 
ployment, but  by  thia  is  eerteinly  meant 
no  more  tlian  sueh  risks  aa  he  waa  exposed 
to  thereto,  and  resulted  In  Injnry  free  from 
hia  own  neglignt  act.  It  would  hardly  be 
argued  that  defendant  would  be  liable,  under 
such  dreunstancea,  wore  the  employee  to 
voluntarily  indict  an  injury  npon  himsell 
by  means   of   the   nae   «f   the   fanpropariy 
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•qiipptd  cu.     Aad  yat  It  la  bnt  »  itap 

turn  taatrOmbarj  aegJlgcoM  to  mA  an  mL 

"It  aMnti  my  oImt  t»  w  Uwt,  whaiMW 
t1«w  w*  IIU17  take  of  lUa  eaae,  wa  ara  lad 
to  tli«  l^al  oonelnalon  Utat  deoadant  «M 
faQty  of  D^ligBnoe  that  nontribntad  ta  Ml 
daath,  and  that  the  plaintiff,  hasmfX  de- 
anring  she  maf  ba,  or  howerer  madi  w» 
r^iat  the  nnfortunata  aeddMit,  eannot  ra- 

I*  *  The  aupreme  conrt  afllrmed  the  jndgnmt 
)■  tha  folloiriiig  par  eitriatn  opinion: 

"Vniether  the  act  of  Congreaa  .  .  . 
regard  to  the  naa  of  antomatie  ooupUnga 
an  caja  employed  in  intentata  commerM 
haa  any  applicability  at  all  in  action*  for 
Mgllganc*  in  th*  wnuta  of  Pann^^lTaniA  la 
a  qneation  that  doM  not  arlaa  lit  thia  eua, 
and  wa  tharefora  axpteaa  no  opinion  npon  it 
The  iMrned  Judge  baloir  aiuteined  the  non- 
■nit  on  the  groond  of  the  daeaaaed'i  ton- 
trlbatoiy  negligence,  and  the  jndgment  la 
affirmed  on  hia  opinion  on  that  Bubjeci." 
[207  Fa,  202,  66  Atl.  410.] 

That  oontribntoiy  negjigenoa  la  a  non- 
Federal  qaeation  la  not  donbted,  aiLd  that 
when  a  atata  eonrt  deeidea  a  eaae  upon 
grounds  which  ara  non-Fedeikl  and  auffleiant 
to  mutaln  the  dedaion  thia  court  haa  no 
Jnritdlction  ia  conceded. 

While  Bometlmea  negligence  Ii  a  mixed 
question  of  lair  and  faot,  yet,  In  the  prewnt 
owe,  whether  tha  decedent,  in  attampting  to 
Make  the  coupling  after  the  warning  giTen 
If  the  eonduetor,  lifted  hi*  head  vnaeeea- 
■arlly  and  negligently,  la  aolely  a  queaUon 
•f  fact,  and,  in  easea  eoming  on  error  from 
the  Judgment  of  a  atate  court,  the  llndingi 
of  that  eoart  on  qneatlons  of  fact  have  al- 
waya  been  beld  eomJuaiTe  on  ua.  See  Chrla- 
man  t.  Miller,  197  D.  B.  313,  810,  48  L. 
ad.  no,  772,  2fi  Bnp.  Ct  Bep.  4S8,  and  the 
■any   caaei   cited    In  the    opinion. 

It  would  aeem  from  thia  brief  atatemant 
that  the  case  ought  to  be  diamlaaad  for  ladk 
of  Jurisdiction.  Eaoape  from  thIa  eonelu- 
■ion  can  only  be  aceompliehed  In  one  of 
tbeae  waya:  By  Inreatlgetlon  of  the  teati- 
mony  and  holding  that  there  waa  no  proof 
•f  contributory  negligence.  If  the  caae 
eame  from  one  of  the  lower  Federal  eonrta 
wa  might  properly  eonslder  whether  there 
waa  aufflelent  erldenee  of  contributory  neg- 
ligence; but,  aa  ahown  above,  a  very  dif- 
ferent rule  obtalna  In  reapeot  to  eaaca  com- 
ing from  a  atate  court  We  lald  thia  rery 
term.  In  Baditel  t.  Wilaon,  204  U.  8.  S6, 
40,  aota^  243,  MS,  27  Sup.  Ot  Hep.  US, 
M6,  In  reference  to  a  caae  coming  from  a 
■tate  court  to  this:  "Before  we  cui  pro- 
Mnmee   ila   Jndgment  In  eonfllet  with   the 


appaar  that  Ita  dadaka  mt  ena  neeeaaBrily 
l»>«mfliei  tharawitli,  and  not  that  paMlbtr!* 
or  area  probably  U  waa."  BafOnt  tlM% 
we  aaa  diatuib  thia  Judgmoit  of  tte  ai^rm 
court  of  Faniuylvaala,  it  moat  {paraphra^ 
ing  the  language  Jnat  qootad  a  Uttle)  ba 
made  to  appear  that  Ita  daeUon  of  tha 
quaalicm  of  eontrllmtocy  nagligenee  waa  one 
neecaaarllj  lit  diaregard  of  the  tea^nuny 
and  not  that  poaaibly  or  oran  probably  It 

It  cannot  ba  aald  that  there  wa*  no  erl- 
dene*  of  nagligenee  on  Uie  part  of  the  de- 
cedent. The  pUintifT*  taatimony  (and  the 
defendant  offered  none)  ahowed  that  de- 
ceased was  an  ezperienoed  bnkeuLan;  that 
the  link  and  pin  coupling  was  in  constant 
nae  on  other  than  paaaenger  eoa^esj  that  he- 


fore  the  c 

pin  had  already  been  aet)  that,  aa  he  waa 
going  under  the  car,  he  waa  twice  notiJted 
to  be  oarefnl  and  keep  hla  head  down,  and 
yet,  without  any  neoeeai^  therefor  being 
ahown,  he  lifted  his  bead  and  it  waa  cnuhed 
between  the  two  ears;  that  all  he  had  to  do 
waa  to  guide  the  free  end  ot  the  drawbar 
into  the  slot,  and  whUe  the  drawbar  weighed 
76  to  60  pounds,  it  waa  fastened  at  one  endt 
and  the  lifting  and  guiding  waa  only  of 
the  other  and  looae  end;  that  the  draw- 
heada  were  of  the  standard  height  and  tha 
body  of  the  ahorel  car  higher  than  that  of 
the  eahooae.  Immediately  thereafter  tha 
coupling  waa  made  by  another  brakeman 
without  dlAanlty.  If  an  iron  la  dangw 
oualy  hot,  and  <me  knows  that  it  is  hot 
and  if  warned  not  to  touch  It,  and  do«> 
toneh  it  without  any  naeeasity  therefor  be- 
ing shown,  and  la  thereby  bamed.  It  la 
trifling  to  s^  that  there  ia  no  evidence  of 
nagligenee. 

A  aecond  altematlTe  ia  that  this  eonrt 
Snda  that  the  supreme  eonrt  of  Pennsyl- 
ranla  reoognlMa  no  differssiee  between  ae- 
anmptlon  of  risk  and  contributory  nagli- 
genee. But  Oat  la  not  to  be  imputed  In 
▼lew  of  the  rulings  In  the  lower  court,  af- 
firmed by  the  aupreme  court,  to  say  nothing 
of  tha  recognised  standing  and  ability  of 
that  court. 

Or  we  may  hold  that  the  Pennsylvania 
courts  Intentionally,  wrongfully,  and  wlt^ 
out  any  evidence  thereof,  fonnd  that  there  S 
waa  contributory  negligence  In  order  to* 
avoid  the  binding  fore*  of  the  Federal  1ai^. 
During  the  eourse  of  the  argument,  in  r^ 
aponae  to  an  Interrogation,  counsel  tor  plain- 
tiff In  enor  bluntly  eharged  that  upon 
thoee  oourti.  Of  eourse  this  court  always 
speaka  In  reapeetfnl  terme  of  the  decialona 
It  reviews,  but  the  Implication  of  the  meet 
eonrteeua  language  may  be  aa  eartain  aa 
a  direct  ehaige. 

It   ia   faitlmatad   that   tka   Fennaylvaala 
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amuti  oonfnM  aannnplioii  of  riik  and  oon- 
telbntorj  iMgllgeiuM, — in  other  vordt,  u* 
mmindfiil  of  the  dlfferenoa  between  them, — 
ud  Pattcnon  T.  PitUbui^  &  C.  R.  Co.  74 
Pft.  189,  16  Am.  Rep.  412,  U  eit«d  m  autlior- 
i^.  That  caee  wsb  decided  moi*  than  thir^ 
jean  ago,  and  might,  therefore,  fairly  be 
eontidered  not  an  exprewion  of  the  present 
Tlewi  of  thoM  eourta.  But,  on  examination 
of  the  caie,  in  which  a  Judgment  in  favor 
of  the  railroad  waa  reversed  ij  Uie  in- 
preme  conrt,  we  And  this  language,  whidi  ti 
supposed  to  Iiidieat«  the  confusion  (pp. 
US,   304,  Am.  Bep;  p.  416): 

*^a  this  disouasion,  hinraver,  wB  are  not 
to  forget  that  the  eerrant  is  required  to 
BxereUe  ordinary  pmdenee.  If  the  tnitm- 
mentaJity  by  which  he  is  required  to  per- 
form Ills  service  is  so  obviously  and  imrae- 
diat«ly  dangerous  that  a  man  of  oommim 
prudence  would  refuse  to  use  It,  the  master 
eannot  be  held  liable  for  the  reanltlug  darn* 
age.  In  such  ease  the  law  adjudges  the 
sarrant  guilty  of  conaurrent  n^ltgenee,  and 
will  refuse  Mm  that  aid  to  which  he  otlier- 
wiae  would  be  entitled.  But  wh«re  the  serv- 
ant, in  obedience  to  the  reqnirement  of 
Oe  maatAr,  inoure  the  risk  of  machinery 
which,  though  dangeroiH,  Is  not  so  much 
so  as  to  threaten  immediate  injury,  or  where 
H  Is  reasonahly  probable  tliat  it  may  be 
safely  used  by  extraordinary  eantion  or 
skill,  the  rule  Is  different.  In  sneh  ease 
the  master  Is  liable  for  a  resulting  acci- 
dent." 

Curiously  enough,  in  Namunora  v.  Cleve- 
land, O.  C.  ft  St  L.  R.  Co.  48  L.R.A.  68, 
T7,  ST  C.  a  A.  499,  E06,  96  Fed.  298, 
604,  a  recent  decision  of  the  ocnirt  of  ap- 
peids  of  tlie  sixth  drcult.  In  fiie  opinion 
announced  by  Circuit  Judge  Taft  Is  lao- 
fuage  not  altogether  diasimllar: 
e  "Asmmptlon  of  risk  and  antaribnlory  neg- 
•  ligenea*  approximate  where  the  danger  is  so 
obvious  and  imminent  that  no  ordinar&y  pru- 
dent man  would  assume  the  risk  of  injury 
therefrom.  But  where  the  danger,  though 
present  and  appreciated.  Is  one  wliich  many 
men  are  in  the  hai>it  of  assuming,  and 
which  prudent  men  who  must  earn  a  living 
are  willing  to  assume  for  extra  compensa- 
tion, one  who  aainmes  the  riak  eannot  be 
said  to  lie  guilty  of  eootributory  negligence 
If,  having  in  view  the  risk  of  danger  as- 
sumed, be  uses  care  reasonably  commensu- 
rat«  witli  the  risk  to  avoid  injurious  conie- 
qnencea.  One  wlm  does  not  use  suoh  ears, 
and  who,  by  Teaaoa  thereof,  nriTers  Injury, 
Is  guilty  of  eontrlbntory  negligence,  and 
auinot  reoover,  beoanse  he,  and  not  the 
master,  oausea  tlte  Injury,  or  because  they 
JelnUy  causa  it." 

For  these  reasons  I  dissent  from  flie  opin- 
fon   and   Judgment,   and   am   authoriied    to 


to  say  that  Mr.  Juatiee  Peckham,  Ur.  Jiv- 
tie*  McKeana,  aad  lb.  Jnstlca  Day  aononr 
in  this  dissonL 


(US  u.  B.  80) 
WILUNGTON  STAB  MININO  OOMPAST. 
?lff.  inErr, 

MINNIZ  FULTON. 

Brm   to    drctdt   cooit— JniUUctloB-f  ad- 
•lal  qneation. 

1.  Color  for  defendant's  eontention  that 
the  reqnirBmenta  of  the  DlinoiB  mining  aot 
of  Apnl  IS,  1899,  as  to  licensed  employeaa, 
are  repugnant  to  the  Federal  Constitution, 
when  applied  to  tlie  first  oonnt  In  the 
deelaratloa,  will  sustain  a  writ  of  errtw  fTOB 
the  Supreme  Conrt  of  the  United  SUtoa  to 
a  eircolt  court,  ai  against  a  motion  to  dla- 
miss,  based  on  th«  theorr  tliat  the  Ant 
count  In  tlu  deelaratton  eliaigea  a  vIoIatloB 
of  duty  iropoead  by  the  s^tnts  dinetlj 
upon  Uie  mine  owner,  irrespective  of  tlw 
statutory  requirements  as  to  lioenaed  *m- 

CouBtitntlonal    law— prlvilegM     and      fai* 
mnnitiea. 

£.  The  privilegea  and  immmtitiea  of  a 
mine  owner  as  a  dtizen  of  tlie  United 
State*  are  not  Invaded  in  violation  of  D.  B. 
ConsL  14th  Amend,  by  the  provisions  of  tlia 
Dlinola  mining  act  of  April  16,  189S,  impoa- 
ing  upon  mine  owners  lesponsfbillty  tor  tho 
defaults  of  mine  managers  and  mine  ex- 
aminers, who  aia  required  by  that  act  to  b* 
selected  by  tlie  mine  ownera  from  thoe* 
holding  lloensea  issiied  by  the  state  mlnlnf 
board  weated  by  snch  atatnttt,  wltete  H  la 
not  obligatory  upon  the  miae  owner  to 
select  a  paitienlar  Individual,  or  to  lataia 
one  whm  seleoted  if  found  incompetent. 
Conatlttitlonal  Uw^— dne  proces*  of  law. 

L  The  imposition  upon  mine  owners  by 
the  lUlnob  mining  aet  of  April  18,  1890,  of 
responslUUty  for  tlu  default*  of  mtna 
manager*  and  mine  examiners,  who  are  re- 
quired by  that  aet  to  be  selected  by  Ot* 
mine  owner*  from  those  holding  lic«iBe*  Is- 
sued by  the  state  mining  board  created  by 
such  mA,  does  not  depiive  them  of  their 
property  without  due  process  of  law,  fai 
violation  of  U.  S.  Const.  14th  Amend, 
where  It  Is  not  obligatory  upon  a  mine  own* 
er  to  select  a  particular  Individual,  or  to 
retain  one  when  selected  if  found  incompe- 
tent 

Constltntloaal  law— equal  protection  of  tlit 
Uwa. 

4.  The  selection  of  mine  owners  as  a 
class  upon  whicb  to  inqwse  responsibility 
for  tlie  de&nlta  of  entaln  employees  who 
are  required  by  the  niinais  mining  act  of 
April  18,  1899,  to  be  selected  fram  the** 
holding  licenses  issued  by  the  state  mining 
board  created  by  that  act,  does  not  render 
such  legislation  repagiiBnt  to  U.  B.  Co>uit 
14th  Amend.,  as  denying  th*  0^^  |n> 
teetioa  of  the  laws.* 


a  psiiit  as*  v«L  Mk  OsaC  Uc  OsMtimiMua  Law,  1  -m. 
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_  libilftjr  tor  his  ncglact  to  perform  his 
•tMntorj  dutj  to  prerent  the  KocomtilKtioii 
•f  dftngeroiu  gaaes,  which  led  to  kn  es- 
plodon,  becanu  then  wai  another  effldent 
ektiM  contributing  to  the  Aooident  for  which 
m  noojeij  oould  not,  under  the  dealuktion, 
be  hmi." 

TriAl— TsqiiMted  iutnctlou— lack  of  rap- 
port in  evidenn. 
8.  Beqiueted   inrtmction*   b«Md   npon 
as  hypotheeie  which  there  ia  no  nldenoe 
tendiof  to  enpport  era  propsrlr  refnaed-t 
Trial — reqneited  {utniction»— lack  of  n^- 
port  In  evidence. 

7.  Evidence  tending  to  JnaUf;  the  in- 
ference tbdt  a  mine  employee  who  waa  al- 
lowed to  enter  a  loadway  without  weniiug 
knew,  before  entering,  tliat  it  had  not  been 
oleared  of  gae,  doee  not  require  the  jiving 
of  a  requeated  butniotion  In  an  action  for 
the  death  of  eneh  employee  aa  the  reiult 
<d  an  axploeion,  which  ia  bawd  on  the  aa- 
■nmption  that  each  employea,  when  killed, 
waa  wilfully  oidangering  the  Urea  or  health 


Ua  personal  aafe^.f 
^p«al— prejndidal  enoi— mlliiKi  «i  pload- 
uga— itiikiiig  ont 
8.  Fermittlng  the  Jury,  over  objeetloae 
ndaed  by  a  motton  to  atarlke,  to  take  into 
eonaideratlon,  in  reachioK  the  verdict, 
•ounts  in  a  declaration  wlifeh  had  not  been 
npported  by  any  eWdenea,  b  prajndiolal 
error,  where  It  it  impoaeible  from  the  leoord 
to  mj  npon  which  oovnt*  of  the  declaration 
the  TenUet  wai  baud,  notwithetandlng  the 


«ial  oonnta  it  will  not  be  eet  aaide  or  re- 
TOMd  beoanse  of  any  defectlre  count,  if 
one  or  more  of  the  oonnta  be  aafflclant  to 
mataln  the  verdict. 


IN  EBSOR  to  the  Ckralt  Oomt  of  the 
ijnUed  States  for  the  Northern  District 
•f  Illinois  to  review  a  Judgment  for  plain- 
tiff in  an  action  for  the  death  of  a  mine 
employee  aa  the  renilt  of  an  exploeion, 
which  aotion  had  been  removed  to  that  oonrt 
from  the  Circuit  Court  of  Grundy  County, 
In  that  state  Beversed  and  remanded  for 
farther  prooeedings. 

The  facts  are  stated  in  the  opinion. 

Hesara.    William    P.    Sldlqr,    Charles 
Holt,  and  Arthur  D.  Wheeler  for  platntUf 

Uessrs.  Arthnx  J.  Eddy,  P.  0.  Haley,  and 
&  a  Wetten  for  defendant  In  snor, 

•aa.  Heta.-nr  a 
(M.  NoU.-Var  a 


41t 

Alonof  • 


•l£r.  Joatioe  White  delivered  the  opinloi 
the  eoort: 

On  January  W,  1901,  Samuel  rultoa, 
while  working  as  a  tracltnian  and  mine  la- 
borer in  a  mine  operated  by  the  Wilmington 
Star  Iflning  Company,  in  Qnmdy  oonnty, 
Illinoia,  was  killed  by  an  exploeion  of  mine 
gaa.  Uinnie  Fulton,  the  widow,  on  behalf 
of  herself  and  chiidran,  bron^t  this  acUcni 
against  the  mining  company  in  a  court  of 
the  state  of  Ulinois  to  recover  damages  for 
the  death  of  her  husband.  Because  of  di- 
versity of  dtiienship  the  case  waa  removed 
to  the  dreuit  court  of  the  United  Statea 
lor  the  northern  district  of  Ulinois. 

The  oonnte  of  the  petition  npon  wltieh  tho 
oauae  was  ultimately  tried  were  eight  in 
number,  and  in  each  waa  eet  ont  a  specified 
act  of  negligence  averred  to  have  been  the 
proximate  cause  of  the  accident  and  to  have 
oonatituted  wilful  failure  to  perform  speei- 
fled  statutory  dutlea.  In  oount  1  it  was  at- 
Ic^^ed  that  the  mining  company  failed  to 
maintain  in  the  mine  currents  of  fresh  aire 
sufficient  for  the  health  and  aafety'of  Fnt-« 
ton.  Cotmt  t  (purged  the  (allure  to  main- 
tain crosscuts  in  the  mine  at  proper  dls- 
tanoea  apart,  to  secure  the  best  ventilation 
at  the  face  of  the  working  placea.  In  count 
3  the  company  waa  charged  with  having 
failed  to  build  all  necessary  stoppings  in 
a  aobetantial  msnner  to  close  crosscuts  con- 
necting the  inlet  and  outlet  air  conraei  in 
the  mine.  In  eount  4  the  negligence  set 
up  waa  the  failure  to  have  the  place  in  the 
mine  where  Pulton  was  expected  to  pass 
and  to  work  inspected  before  I^lIton  was 
permitted  to  enter  the  mine,  to  aaecrtala 
whether  there  were  accumulations  of  gaa 
therein.  In  count  fi  it  waa  charged  that  the 
mining  company,  with  knowledge  of  the 
existence  of  an  accumulation  of  dangerous 
gaaea  in  the  mine  and  ita  unsafe  condition 
when  Fulton,  in  the  eouiae  of  his  employ- 
ment, entered  the  mine  on  the  morning  of 
hie  death,  wilfully  failed  and  neglected  to 
prevent  Fulton  from  entering  the  mine  to 
woik  therein  before  the  dangerous  gases  had 
been  removed  and  the  conditions  in  the  mina 
rendered  safe,  aald  Fulton  not  being  than 
and  there  under  the  direction  of  the  mine 
manage.  In  count  6  it  waa  charged  that 
the  mining  company,  on  the  morning  of  the 
accident,  had  knowledge  that  a  valve  at- 
tachment of  a  aartaln  ateam  pipe  used  to 
conduet  steam  generated  for  the  purpose  of 
running  a  ventilating  fan  in  the  mine  bad 
become  aooldentally  broken  or  lost,  where- 
by the  air  ourrenta  In  the  mine  became  ob- 
structed and  stopped,  and  a  large  quan- 
ti^  of  dangerous  gas  was  permitted  to  ae- 
cumulate  In  the  nrine  at  the  place  whera 
Fulton  waa  required  to  pafls  and  to  work. 
And  It  waa  (nrthsr  ehaiged  that,  althoni^ 
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bkTiBf  andi  ksowledgi^  tba  mining  oompAii; 
wilfully  failed  uid  neglected  to  order  tlie 
wiUidrAwiJ  of  ?iiIUin  from  tiie  mine  and 
prohibit  hii  return  thereto  until  thorough 
ventilation  had  been  eatabliehed.  In  oonnt 
7  the  oegllgence  chi.rged  waa  that  the  min- 
ing compin;  permitted  Fulton  to  enter  the 
mine  before  the  mine  ezuniner  had  visited 
it  and  leen  that  the  air  eurrent  waa  travel- 
ing In  proper  coarse  and  in  proper  quantltj, 
and  before  the  aeeumulation  of  dangerous 
£  gas,  then  in  the  mine,  liad  been  broken  np  or 
■  removed  therefrom.  In  oonnt  8'  it  was 
diarged  that  the  mining  company  bad  Imowl- 
edge  tbat  aoeumulations  of  gas  existed  in 
the  mine,  yet  it  wilfully  failed  and  neg- 
lected to  place  a  aoaspicuans  mark  at  tlie 
place  in  tiie  nuTie  wnere  aeoumnlations  of 
gas  existed,  as  a  notice  to  Fulton  and  other 
employees  to  keep  out,  whereby  Fnlton 
failed  to  receive  the  itatntory  notice  and 
warning  of  the  existence  of  aecumnlated  gas, 
and  did  not  know  of  the  dangerous  oondl- 
tion  of  the  mine  when  he  proceeded  to  work 
at  and  near  the  plaoe  in  tbe  mine  where 
such  dangerous  aeoumulation  of  gas  asistad. 
To  the  various  eouuta  the  defendant 
pleaded  the  general  Issue.  The  ease  was 
twice  tried  by  a  jury.  On  the  first  trial, 
ftt  the  close  of  the  evidence  tor  the  plaiu- 
tUf,  the  jury  wm  instructed  to  find  for 
tlM  defendant.  This  judgment  was  reversed 
bj  the  circuit  court  of  appeals  for  the  sev- 
enth eirenit.  68  L.ILA.  168,  US  C.  0.  A.  247, 
133  Fed.  103.  The  seoond  trial  resulted  in 
a  verdict  for  the  plaintiff  and  an  entry  of 
the  judgment  which  is  bare  auailed. 

On  the  trial  It  was  tMtiftad  that  the  sink- 
ing of  the  shaft  In  the  mine  where  Fulton 
met  his  death  was  eommenoed  in  tbe  month 
«f  April  or  May,  1000.  Fulton  worked  for 
several  months  at  the  mine  before  the  ae- 
ddent,  at  first  assisting  in  sinking  the 
shaft.  The  mine  is  what  is  known  as  a 
long-wall  mine,  in  which.  It  waa  testified, 
eroeeeuts  were  not  employed.  Crossouts  are 
used  in  what  is  known  as  a  room  and  pillar 
mine.  In  that  class  of  mines  parallel  en- 
tries are  run,  and  aft«r  proceeding  a  oartala 
distanca — usually  60  feet — a  road  Is  cut 
across,  connecting  the  parallel  entries,  to 
permit  of  a  circulation  of  air.  After  going 
aDotber  60  feet  a  new  arossent  Is  made  and 
the  openings  of  the  prior  crosscut  are 
stopped  np,  Uius  carrying  the  circulation  of 
air  to  the  new  crosscut.  The  mine  in  ques- 
tion was  not  thus  intended  to  be  constructed. 
From  the  bottom  of  the  main  or  hoist- 
ing shaft  towards  the  north,  south,  east, 
and  west  radiated  four  main  headings  or 
roadways,  and  it  was  oontcmplated  to  con- 
struct a  circular  road  connecting  tlie  outer 
ends  of  these  four  main  roads  so  as  to  cause 
a  oompleta  droiUstlon  ol   air  aronnd  tba 


mine  and  throng  th^roadwayi.  About  8M  * 
feet  to  tha  eastward  of  tlia  TUMin  shaft  wu 
situated  an  air  or  escapement  shaft.  At  tha 
time  of  the  aoeidsnt  the  roads  radiating 
north,  east,  and  wsst  liad  been  completed, 
but  the  circular  roadway  had  only  been 
completed  between  tha  outer  edges  of  tba 
east  and  north  roads.  Qaa  usually  mada  its 
presence  known  in  the  west  roadway  aftar 
going  GO  or  60  feet  from  tha  bottom  of  tha 
main  shaft.  For  some  time  before  the  ao- 
cident  men  were  employed  at  or  near  tha 
end  of  this  road,  continuing  the  circular 
road  towards  the  northeast,  and  Fulton  pet- 
formed  the  work  of  track  laying.  In  consa- 
quenoa  of  the  nonoompletion  of  tha  circular 
roadway  and  the  absence  of  natural  vsntila- 
tion  in  the  wast  roadway,  a  ventilating  fan 
was  used  to  force  air  through  air  boxes  to 
the  plaoea  where  the  men  were  working  in 
that  roadway,  'so  as  to  give  them  air  and 
keep  the  gases  out."  Whilst  there  is  soma 
confusion  in  the  description  of  the  situation 
and  operation  of  the  ventilating  fan,  m 
take  it  that  It  was  as  follows:  The  fan 
was  situated  at  tlw  bottom  of  tha  shaft 
and  was  operated  by  a  small  engioa  in  close 
proximity  to  tba  fan.  Tha  steam  to  work 
this  engine  was  carried  down  from  the 
boilers  above,  the  etaam  pipe  passing  dowm 
the  main  shaft  to  the  fan  engine  at  the  bot> 
torn.  To  turn  on  tba  steam  to  QUs  angina 
snd  set  It  In  motion  there  was  a  valve  eon- 
trolled  by  a  wheel.  There  waa  another  vaiva 
by  which  tha  aMwnalati<m  of  oondensed 
watar  eould  be  lat  off  so  as  to  enable  the  ap- 
paratus to  ha  reached  by  live  ateam.  Thla 
valve  was  Intended  also  to  ba  moved  Ij  a 
wheel,  but  that  appliance  bad  not  been  pnt 
on,  and,  therefore,  in  order  to  turn  the  valva 
the  use  of  a  wrench  was  neoeasary,  A 
wmeh  used  for  this  purpose  was  kept  near 
the  fan. 

The  mine  manager  stopped  the  fan  about 
4  o'elodc  on  Saturday  afternoon.  On  tha 
next  day  (Bunday)  Fulton  and  the  mins 
manager  descended  the  shaft  together.  Tha 
fan  had  not  started  when  thay  reached  tha 
bottom  of  the  shaft.  Tha  mine  manager  at- 
tempted to  start  tha  fan,  but  oonld  not 
find  tha  wrench,  and  there  was  a  delay  ofj 
a  minute  or  two*whlle  ha  went  up  tha  shaft* 
and  secured  a  wrench.  When  the  fan  waa 
started  the  mine  examiner  and  several  other 
employees  who  had  descended  the  mine  Jnat 
ahead  of  Fulton  and  the  mine  manager  wars 
with  the  latter  in  the  immediate  vicinltT  of 
the  fan.  At  that  time,  as  tertlfied  to  by  t^ 
mine  manager,  he  believed  there  was  gas  ia 
the  weat  roadway.  Boon  after  tha  starting 
of  the  fan  Fulton  and  a  helper  procaadad 
along  tha  vrest  roadway  with  pit  lamp^— 
naked  lights — on  their  caps,  pushing  a  ear 
loadwl  with  faaek  matarial.    In  »  lav  mi» 
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ntM  tlw  axploaloii  ownmd  wUah  Minatd 
Uu  de*Ui  of  Fulton  uid  Miiouslj  Injnrad 
the  Iielper.  There  was  oontTMliatoij  ari- 
dence  u  to  the  Inatrnetioiu  given  by  the 
nine  nuujiu  to  Fnlton  »i  the  time  he 
■tarted  into  the  WMt  ro^wAj,  On*  venion 
wu  that  Tnlton  waa  told  to  wait  awhile, 
until  an  VEaminauon  had  been  made  by 
the  mine  manager  with  a  lafety  lamp.  An- 
other nnlon  implied  from  the  eildenoe  wm 
that  Fulton,  entirely  o(  liii  own  volition, 
prooeeded  to  the  plaoe  where  he  was  Injured; 
and  atill  another  hypotheaiB  wai  that 
Fulton  WH  directed  to  prooaed  with  the 
work  without  any  caution.  At  the  time  of 
tbe  e^tploflion  the  mine  manager,  mlAo  ex- 
aminer, and  other*  were  in  the  south  road- 
way. 

After  the  entry  of  Judgment  the  eauae 
wu  brought  diieet  to  thia  court  on  the 
ground  that  a  eonatltutional  right  waa 
ol^med  in  the  eourt  below  and  denied. 

The  error*  aaaigned  wbi^  have  been  ar- 
gued at  bar  present  tor  oonslderation  the  fol- 
lowing questions: 

First,  the  aanstitutlonaUty  of  the  Illinois 
mining  set  of  1890,  upon  whioh  this  aetlon 
was   toimded. 

Second,  the  oorrectnesi  of  instmetiou  to 
the  jury  on  the  subject  of  the  proximate 
eause  of  the  accident  in  tlw  eveut  Fnltou 
went  Into  the  west  roadw^  by  direetlMi  of 
the  mine  manager. 

Third,  the  eorrectness  of  ■  refusal  to  in- 
struct the  jury  to  return  a  verdict  for 
the  defendant  if  they  found  that  "Fulton, 
at  the  time  he  was  killed,  waa  engaged  in 
a  wilful  act  whioh  endangered  the  lives 
g  or  health  of  persona  wtoking  in  the  mine 
•  with  him  or  the  security  of  the  mine  or  Its 
machinery,  and  that  anoh  wilful  act  on  his 
part  contributed  to  his  death." 

Fourth,  the  eorrectneaa  of  a  refusal  to 
inatruot  the  jury  that,  if  the  death  of  Ful- 
ton resulted  in  part  from  his  reeklMa  dis- 
regard of  consequeneea,  in  view  of  his 
«WB  surroundings,   the  plaintiff  ooold  not 

Fifth,  the  correctness  of  the  ovarruling 
of  motions  to  strike  out  the  2d  and  3d 
eounta  of  the  declaration,  and  of  the  refusal 
to  instruct  the  jury  that  no  recovery  could 
be  had  on  these  oounts,  because  no  art- 
deoce  had  been  introdnced  to  support  tiie 

Sixth,  the  eoneetnesB  of  the  refusal  to 
give  the  following  instructions: 

"If  you  bellev»  frmn  the  evidenea  that 
the  decedent,  Fulton,  just  before  the  time 
of  his  death,  entered  the  mine  to  work 
therein  under  the  direction  of  the  mine 
manager,  Wilson,  then  you  are  direet«d  to 
flad  til*  defendant  *not  guilty,'  even  though 
j*m  may  further  balimre  from  the  evidenee 


that  all  tha  conditions  of  the  mine  had 
not  been  made  safe  at  such  time,  as  charged 
in  the  deelaration." 

Seventh,  the  correctness  of  the  overrul- 
ing of  a  motion  to  strike  out  the  Cth  count 
of  the  declaration,  and  in  refusing  to  in- 
struct the  Jury  that  no  reoovaiy  ooold  ba 
had  under  said  eount,  because  no  basis  exist 
ed  in  the  evidenoe  for  the  asserted  liaUl- 
Ity. 

Eighth,  the  oorreotness  cf  the  overruling 
of  a  motion  to  strike  out  the  Sth  count  of 
the  deolaratlon  and  a  request  for  an  inalruo- 
tlon  that  no  evidence  had  been  introduced 
of  any  neglect  as  to  the  fan  or  machinery 
whereby  the  air  ourrente  of  the  mine  becam* 
obatructed  and  stopped. 

Before  oonsidering  these  alleged  errors, 
however,  we  must  dispose  of  a  motion  to 
riismias.  It  is  urged  that  as  the  direct  ap- 
peal to  this  oourt  TBits  alone  upon  the  as- 
sertion of  the  repugnancy  of  the  Illinoii 
mining  act  to  the  Constitution  of  the  Unit- 
ed States,  and  as  the  claim  of  repugnancy 
Is  alone  baaed  upon  certain  provisions  ofg 
that  act  providing  for  lIcanaiDg*mine  man** 
agers  and  ezaminers,  defining  their  dutiei^ 
and  oompelling  mine  owners  to  employ  only 
licensed  managers  and  examiners,  the  writ 
of  error  should  be  dismissed,  because  there 
is  ground  broad  enough  to  sustain  the  judg- 
ment wholly  Irreepeativo  of  the  provision* 
of  the  Illinois  act  just  referred  to,  which  are 
aaserted  to  be  repugnant  to  tha  Conatitution 
of  the  United  States.  This  propoiition  b 
based  upon  tha  oontention  that  the  1st 
count  of  the  declaration  charges  a  viola- 
tion of  duty  impoaad  by  the  atatute  directly 
upon  the  mine  owner,  irrespective  of  the  re- 
quirement* of  the  statute  as  to  licensed  em- 
ployees. But  Isius  is  taken  on  belialf  of 
the  plaintiff  In  error  in  reipect  to  the  eor- 
rectneaa of  this  oontention,  and  it  is  insisted 
that  the  1st  oount  is  open  to  the  same  ob- 
jections whioh  are  urged  against  the  othen. 
We  think  the  motion  to  dismiss  is  without 
merit,  because  there  is  color  for  the  eontea- 
tion  as  to  tha  nneonstitntlonality  of  tha 
statute,  as  wsU  in  raspeot  to  the  first  as 
to  the  other  counts  of  the  declaration. 

We  come,  then,  to  consider  the  first  aa- 
ligned  error,  via,,  the  oooatituUonality  of 
the  Illinois  mining  act  approved  April  18, 
1890,  in  fores  July  1,  ISSB,  entitled,  "An 
Act  to  Reviae  the  lAwa  In  Selation  to  Ooal 
Mines  and  Subjects  Relating  Thereto,  and 
Providing  for  the  Health  and  Safety  of  Per- 
Bona  Employed  Therein."  111.  Kev.  Stat, 
chap.  03. 

It  la  conceded  that  the  statute  in  question 
has  been  authoritatively  interpreted  by  tiia 
supreme  oourt  of  Illinois  as  impodng  up- 
on mine  owners  responsibility  Ita  the  de- 
fanlU  of  s ' 
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•n,— empIoyMS  who  at*  required  by  tbe 
■tatute  to  be  (elected  bf  the  mine  owner* 
from  those  holding  licensee  Ucued  bj  the 
•tate  mining  board  created  by  the  itatuta. 
And  it  ii  an  alleged  iacoiupatibllity  be- 
tween such  reBpooeibllltj  of  the  mine  ftwii- 
er  and  the  obligation  imposed  upon  the 
nine  owner  to  emploj  onljr  pereoue  Ilcenied 
by  the  state,  and  the  nature  and  char- 
acter of  the  duties  which  the  etatnte  im- 
poeee  upon  them,  upon  which  ia  baeed  the 
aaserted  repugnaney  of  the  atatnte  to  the 
M  14th  Amendment. 

•  'Section  29  of  article  4  of  the  IllinoU  Con- 
■titutioa  of  1870  la  as  follows: 

"It  shall  be  the  duty  of  the  general  a>- 
■embly  to  pass  such  laws  as  may  be  neeee- 
aary  for  the  protection  of  operatirs  miners 
1^  providing  for  Tentilatlon  when  the  some 
may  be  required  and  the  constmctloa  of  es- 
capement shafts,  with  such  other  appliances 
as  may  secure  safety  in  all  coal  mines,  and 
to  provide  for  the  enforcement  of  said  laws 
1^  such  penalties  and  puniihmenia  as  may 
be  deemed  proper." 

In  carrying  out  this  constitutional  r«- 
qulrement  the  general  assembly  of  IHInois 
has,  from  time  to  time,  legislated  for  the 
protection  of  minora.  The  act  of  ISSO, 
here  assailed  as  repugnant  to  the  Constitu- 
tion of  the  United  States,  as  said  by  the 
flourt  of  appeals  for  the  seventh  circuit  (OB 
liJtA.  IBS,  66  G.  a  A.  24T,  133  Fed.  197), 
grew  out  of  the  desire  "that  every  precau- 
tion should  be  taken  against  the  unusual 
hazards  and  dangers  incident  to  tlie  inhabit* 
aney  of  mines.  It  waa  intended,  and  In- 
tended rightly,  to  protect  with  all  known 
Hcpedients  every  person  whose  oeoupation 
required  him  to  labor  in  these  subterranean 
rooms  and  roadways." 

The  act  is  lengUij,  covering  47  pages  of 
print  in  the  append  to  one  of  the  briefs. 
In  suhitance  it  created  a  state  mining  board, 
authorized  that  body  to  examine  candidates 
for  the  position  of  state  inspector  of  mines, 
and  to  certify  the  names  of  the  sueoessful 
candidates  to  the  governor,  in  whom  was 
vested  the  power  of  appointment  Uoreover, 
the  statute  fixed  the  quallHeations  ol  mine 
managers,  hoisting  engineers,  and  mine  si- 
aminers,  required  candidates  for  such  posi- 
tions to  be  examined  by  the  state  board,  and 
certificates  to  be  furnished  to  those  found 
eonpetent,  and  made  it  unlawful  In  the 
operation  of  a  coal  mine  to  employ  or  suffer 
any  person,  other  than  one  poeseaslng  the 
proper  eeitiflcate,  to  serve  as  a  mine  man- 
ager, hoisting  engineer,  or  mine  examiner. 
Bectfon  16  prescribed  in  detail  the  duties  of 
mine  managers  and  miners;  |  IT  set  forth 
the    duties  of   hoisting   engineers;    and    by 

*  I  IB  the  duties  of  mine  examiners  are  pre- 


the  remainder  of  the  act,  are  found,  in  see- 
tions  relating  to  the  subject  of  ventllatkm, 
powder  and  blast,  plaoe  of  refuge,  eto.,  »- 
quirements  to  be  observed  In  effect  euppla- 
menting  the  sections  prescribing  In  detail 
the  duties  to  be  performed  by  the  employees 
above  mentioned.  We  thlnlc  the  omlsaioBS 
of  duty  charged  in  the  various  oonnta  In 
the  declaration  are  embraced  in  those  In 
terms  laid  upon  the  mine  manager  or  mine 
examiner.  Considering  this  act,  the  supreme 
court  of  nibois,  in  Henrietta  Goal  Co.  v.  liar- 
tin,  221IU.  460,  77  N.  E.  002,  first  commented 
npon  the  decisions  In  Durkin  v.  EingstoB 
Coal  Co.  ITl  Pa.  103,  £0  L£.A.  808,  EO  An. 
St.  Rep.  801,  33  AtL  Z3T,  and  WlUiams  v. 
Thacker  Coal  A  Coke  Go.  44  W.  Va.  B9>, 
40  LJLA.  B12,  SO  S.  E.  107,  which  cases  dMit 
with  statutes  which,  tn  their  general  pur- 
pose, were  similar  to  the  Illinoia  a<A.  The 
Illinois  court  declined,  however,  to  hold,  m 
was  done  In  the  oases  referred  tn,  that,  where 
a  statnte  directly  imposed  duties  upon  a  nlna 
manager,  the  negligenoe  of  such  mine  man- 
ager could  not  be  imputed  to  the  owner, 
and.  Indeed,  that  the  owner  could  not  ba 
made  responsible  for  the  act  of  such  <at- 
picyee  withont  causing  the  statute  to  be 
uncoDBtitutional.  The  Illinois  court  express- 
ly held  that,  under  the  Illinois  mining  act, 
a  mine  manager  and  mine  examiner  were 
vice  principals  of  the  owner,  and  were  sa- 
gaged  In  the  performance  of  duties  whick 
the  owner  conld  not  delegate  to  others  in 
such  manner  a*  to  relieve  himself  from  n- 
■ponsibllity.  Observing  that.  In  a  number 
of  its  former  dedans,  the  Ulinols  court 
had  assumed  the  law  to  mean  what  It  ex- 
pressly decided  in  the  Henrietta  Case  It  did 
mean,  vim.,  that.  In  respect  to  the  dntlse  de- 
volved npon  the  mine  manager  and  ndna 
examiner,  those  persons  stood  for  the  mine 
owner  and  were  vice  principals,  performing 
those  duties.    The  oonrt  said: 

"The  fact  that  the  proprietor,  if  he  ta^ 
ploys  men  to  act  tn  these  oapocities,  is  re- 
quired to  employ  those  who  have  obt^ed 
the  certificate  from  the  state  mining  board, 
is  without  signiflcanoB.  The  purpose  of  that 
provision  was,  so  far  aa  possible,  to  guard 
against  ths  posribllity  of  the  proprietor  *<»-S 
ployittg*t>Mompetent,  intemperate,  negligent,* 
or  disreputable  persons,  and  not  to  enahl* 
the  operator  to  shift  to  his  employees  Ui 
responsibility  tor  th«  management  of  tka 

"The  object  of  the  mining  act,  aa  wa  gath- 
w  from  Its  various  provisions.  Is  to  protect, 
so  Hi  as  Icsialatlre  enactment  may,  tha 
health  and  persons  of  men  employed  In  ths 
mluea  of  the  state  while  they  are  In  tka 
mines.  The  principal  measures  preecrtbed 
for  this  purpose  require  ths  axerdaa  of 
gissttsr  pMsaution  and  oars  on  ths  put  id 
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th«  mine  owner  for  the  ufetjr  of  the  mlaen 
than  was  required  bj  the  common  Ikw.  To 
hold  th»t  he  may  shift  hia  liability  to  anj 
peraon  employed  bj  him  aa  examiner  oi 
manager  who  holds  the  eertlflcate  of  the 
■tate  mining  board  la  to  leaeen  hie  responit- 
bilitiee,  and  defeat,  in  great  part,  the  be- 
nedceut  purposes  of  the  aot.  To  hold  him 
liable  for  a  wilfol  vioIaUon  of  the  act,  or  a 
wilful  failure  to  comply  with  ita  proTiaioDi 
on  the  part  of  his  examiner  or  manager,  ii 
to  give  force  and  effect  to  the  statnte  ae- 
oordlng  to  the  Intent  of  ita  makera,  and  to 
prolong  the  lives  and  promote  the  safety 
ud  well-bdng  of  the  minera." 

Accepting  thb  interpretation  of  the  Illi- 
noia  statute,  and  In  -risw  of  the  ruling  in 
ConioUdated  Goal  Co.  t.  Seniger,  170  111. 
870,  374,  37S,  63  N.  E.  733,  that  It  U  not 
abligatorj  upon  a  mine  owner  to  select 
particular  Individual,  or  to  retain  one  when 
■elected,  if  found  fnoompetent,  we  think  the 
act  la  not  repugnant  to  the  14th  Amend- 
ment in  any  paTticuIar.  In  legal  effect,  du- 
ties are  Imposed  apon  tbe  mine  owner,  oui- 
tomarlly  performed  for  htm  by  certain  em- 
ployees,— dntlea  which  Bubitantially  relate 
to  the  furnishing  of  a  reasonably  safe  place 
for  the  workmen.  The  subject  was  one  pe- 
eolfarly  within  the  police  power  of  the  state, 
and  the  enactment  of  the  regulations  count- 
ad  npon  we  think  was  an  appropriate  exer- 
d»e  of  such  power.  The  nse  and  enjoymeat 
of  mining  property  being  subject  to  the  rea- 
sonable exercise  of  the  police  power  of  the 
■tate,  certainly  tbe  rights,  privileges,  and 
immunities  of  a  mine  owner  as  a  citizen  of 
J*  the  United  States  were  not  Invaded  by  the 
•  r^ulations  In  question,  and  tha^impoeition 
of  liability  upon  the  owner  for  the  violation 
of  such  regulations,  being  an  appropriate 
exercise  of  the  police  power,  was  not  want- 
ing in  due  process.  And  even  although  tbe 
liability  imposed  upon  the  mine  owner  to  re- 
spond In  damages  for  the  wilful  failnre 
of  the  mine  mnuager  and  mine  ex- 
aminer to  com  ply  with  the  reqnire- 
nents  of  tbe  statute  was  not  in  liar- 
Bony  with  the  prindplea  of  the  common 
law  applicable  to  tbe  relation  of  master  and 
■errant,  it  being  competent  for  the  state  to 
change  and  modify  those  principles  in  aeoord 
with  its  conceptions  of  public  policy,  we 
sannot  infer  that  the  selection  of  mine  own- 
ers as  a  class  upon  which  to  impose  the  lla- 
Mity  In  question  was  purely  arbitrary  and 
without  reason.  And  the  views  just  ex- 
pressed also  adequately  dlapose  of  the  con- 
tention that,  by  the  statute,  the  mine  owner 
was  denied  tbe  equal  protection  of  the  laws. 
The  asserted  error  next  to  be  considered 
relates  to  inetructlona  to  the  Jury  on  the 
■abject  of  the  prozlmate  eanse  of  the  aed- 
4aBt  in  the  event  Pulton  went  failo  the  west 


roadway  by  direction  of  tlw  mine  manager. 
In  the  conrae  of  the  eharge  to  the  jury  the 
court  said: 

"If  you  believe  from  the  evidence  that 
Wilson,  the  mine  manager,  directed  Fulton 
to  go  into  the  west  roadway,  and  that  aaid 
Fulton  did  so  In  obedience  to  such  order, 
and  such  order  wae  the  proximate  cause  of 
Fulton's  death,  without  the  giving  of  whkh 
Fulton  would  not  have  been  killed,  then  the 
jury  is  inatraeted  that  the  plaintiff  cannot 
recover  in  this  case,  and  the  verdict  should 
be  for  the  defendant.  You  will  note  there 
that  It  follows,  if  you  believe  that  this  in- 
struction. If  there  was  one,  to  Fulton,  was 
tbe  proximate  eauae  of  hie  death,  imte  that 
in  passing  upon  that  question  you  must  de- 
terminate whether,  first,  if  there  was  gas 
there  at  that  time;  and  whether,  if  ther* 
was,  that  W8B  or  was  not  the  proximate 
eauae  of  hie  death.  Now,  by  proximate  cause 
is  meant  efficient  cause.  In  other  words,  if 
the  goe  had  not  been  there,  would  his  death 
have  followedf  And  was  gas  being  there 
necessary  to  bis  deathT  Or  was  the  inatme-A 
tlon,  if  there  wsa*one  there,  wilfully  sending^ 
him  there,  the  thing  which  caused  his  deatK; 
which  was  the  greater  cause  T  That  is  ft 
question  of  fact  for  you  to  determine. 

*n  said  it  was  for  them  to  determine  what 
was  tbe  proximate  eanse  U  there  was  an 
order  for  this  deceased  to  go  into  the  mine, 
or  whether  it  waa  the  gas  bsing  there.  Let 
the  instruction  be  what  I  stated  now,  the 
last  time;   that  covers  It." 

It  is  contended  that  the  effect  of  tbe  defi- 
nitions of  proximate  eanse,  made  as  above, 
waa  to  hopelessly  confuse  the  jury.  While 
it  must  be  eouoeded  that  the  instruction 
was  greatly  wanting  in  clearness,  yet  we 
think  no  prejudicial  error  was  committed. 
Looking  at  the  criticized  Instructions  in  con- 
neotion  with  the  contest  of  the  charge,  It  la 
clear  that  it  was  understood  by  oil  as  Im- 
porting that  the  mining  company  waa  at 
fault  for  the  existence  of  the  accumulated 
goa,  resulting  in  the  explosion  which  caused 
the  death  of  Fulton,  since  to  have  allowed 
the  gas  to  accumulate  was  a  disregard  of 
th'e  positive  duty  towards  Fulton  Imposed 
by  the  statute,  Now,  conceding  that  the 
mine  manager  ordered  Fulton  into  the  west 

.dway,  and  conceding,  further,  that  sneh 
order  of  the  manager  was  one  of  tbe  eatises 
of  ths  acddent,  for  which  no  reoovery  eonld 
be  had  hecauae  not  counted  on  in  the  deo- 
laratlon,  what  followef  Simply  this,  that 
two  concurring  cansea  eontributed  to  the 
death  of  Fulton, — one,  the  order  of  the  mine 
manager,  for  which  recovery  could  not  b* 
had  under  the  declaration,  and  the  othst; 
the  neglect  by  tbe  mine  owner  to  perfom 
his  statutory  duty  to  prevent  the  oeonmn- 
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Htltm  of  tlie  duigerow  gmwa  vhich  lad  to 
tlw  ueideiit.  Bnt,  bacaiua  ona  of  the 
tfficlent  e»u«ei,  tb*  ordar  of  the  mine  num- 
•ger,  nnder  tlu  ple^dingi,  did  not  give  rise  to 
■  right  of  recoveiy,  It  did  not  follow  tliat 
therefon  the  otmer  was  ebiolTed  from  r*- 
tpomtbilltj  for  the  eftoie  of  the  »eddent 
for  which  he  wu  liable.  Wuhlngtoa  A  O. 
B.  Co.  V.  Eickey,  IM  V.  S.  621,  <1  L.  ed. 
1101,  17  Sup.  Ct.  lUp.  OSI. 
We  next  conelder  two  eontentloiu:  a. 
«  Thftt  the  trial  court  erred  in  refnalng  to  In- 
^  etmet  the  jnry  to  rettini  a  Tordiet  for'the 
defendant  if  they  found  tliat  Fulton,  at  the 
time  he  wa«  killed,  waa  engaged  in  a  viola- 
tion of  the  statute  which  eontribnted  to  hi* 
death;  tliat  ii,  the  doing  of  a  wilful  set 
which  endangered  his  life  and  the  liTea  or 
health  of  persons  working  in  the  mine  with 
him,  and  which  jeopardized  the  security  of 
the  mine  or  its  machinery;  and,  b.  That  the 
court  also  erred  in  refusing  to  instruct  that 
If  the  death  of  Fulton  resulted  In  part  from 
his  reckless  disregard  of  eonseqnencea  in 
view  of  his  known  nrroundlngs,  the  plain- 
tiff could  not  recoTcr. 

Leaving  out  of  view  the  eontentioii  that 
the  Brat  requested  instruction  was  rightly 
refused  because  too  general,  and  bearing  in 
mind  that  in  an  action  to  reoorer  damages 
under  the  Illinois  mining  act  a  mine  owner 
Is  deprived  of  the  defense  of  contributory 
negligence  (Cartervllle  Coal  Co.  v.  Abbott, 
181  ni,  495,  602,  MS,  68  N.  E.  ISl),  and  as- 
suming that  the  refused  instruction  might 
properly  have  been  given  if  the  tendency  of 
the  proof  justified  it,  we  think  the  Instruc- 
tion wa*  rightly  refused,  because  we  are  of 
opinion  that  there  was  no  evidenoe  tending 
to  show  the  doing  by  Fulton  of  a  wilful  act 
of  the  character  contemplated  by  the  stat- 
ute, or  a  reckless  disregard  by  him  of  his 
personal  safety.  While  the  evidence  might 
have  Justified  the  inference  that  Fulton,  be- 
fore entering  Uie  west  roadway,  knew  that 
It  had  not  been  cleared  of  gas,  yet  it  can- 
not be  inferred  that  Fulton  and  Us  helper 
suspected  that  gas  had  so  permeated  the 
roadway  «s  to  render  it  perilous  to  life  to 
go  to  the  point  where  the  explosion  oc- 
curred. The  jury  had  l>een  instmeted  that 
there  oould  be  no  recovery  If  the  proof  es- 
tablished the  contention  of  the  mining  com- 
pany that  Fulton  entered  the  part  of  the 
mine  in  which  he  was  killed  against  or  con- 
tiary  to  oantion  given  him  by  the  mine 
manager,  and,  if  Fulton  waa  permitted  to 
nter  the  west  roadway  without  caution,  it 
fi  impossible,  on  tliis  record,  to  infer  that 
the  jury  would  have  been  justified  In  find- 
ing that  It  waa  obvious  that  to  enter  the 
west  roadway  waa  so  hasardous  aa  to  give 
npport  to  the  conclusion  that  Fulton 
tuUy  aad  nddMslj  wnt  to  Ua  dwtiuotloa. 


*  It  Is  aaaerted  that  the  eourt  erred  in  r*-  • 
fusing  to  giva  tki  following  Inatmotlons: 

'V  yon  believe  from  the  evidence  that  the 
decedent  Fulton,  just  before  the  time  of  hie 
death,  entered  the  mine  to  work  therein  un- 
der the  direction  of  the  mine  manager,  uni- 
son, then  you  are  directed  to  find  the  de- 
fendant, "not  goilly,'  even  Qiougfa  you  may 
further  believe  from  the  evidence  that  all 
the  conditions  of  the  mine  had  not  been 
made  eafe  at  such  time,  aa  cliaiged  in  tlw 
declaration." 

The  requested  eliarga  waa  based  upon  the 
last  paragraph  of  that  portion  of  |  IS  (b)  of 
the  niinoia  mining  act,  dealing  with  the 
duties  of  mine  eumlnera,  reading  as   fol- 

'^o  post  danger  notleea.  (b)  When  work- 
ing plaeea  are  discovered  In  which  aocumu- 
lationa  of  gas,  or  recent  falls,  or  any  dan- 
gerous conditions  exist,  he  shall  place  a  oon- 
spicuons  mark  thereat  as  notiee  to  all  men 
to  keep  out,  and  at  onae  report  his  finding 
to  the  mine  manager. 

"Vo  one  shall  be  allowed  to  remain  in  any 
part  of  the  mine  through  which  gas  is  being 
oarried  into  the  ventilating  current,  nor  to 
enter  the  mine  to  work  therein,  except  un- 
der the  direction  of  the  mine  manager,  un- 
til   all    conditions    ahill    have    been    made 

We  eonstrue  this  provision  of  Um  statute 
as  relating  to  steps  to  l>e  taken  when  a 
mine  or  a  portion  thereof  Is  diseovered  to 
be  unsafe,  and  aa  relating  to  the  necessary 
work  to  be  done  In  tbe  mine  under  the  lm> 
mediate  aupervlsion  and  direction  of  the 
mine  manager  to  remedy  the  unsafe  condi- 
tion. Am,  however,  there  Is  no  proof  tend- 
ing to  show  that  Fulton,  in  entering  and 
working  in  the  mine,  cams  under  any  of 
these  conditions,  we  think  the  instruction 
waa  rightly  refused. 

The  remaining  assignments  assert  the 
oommlsaion  of  error  by  the  trial  court  In 
overruling  motions  to  strike  out  the  2d,  Sd, 
and  Sth  counts  of  the  declaration,  and 
in  refusing  to  Instruct  the  jury  that 
no  recovary  could  be  had  under  any 
of  those  counta,  becanae  no  evidence  had^ 
been  introduced  tending  to  establish  the** 
commission  of  the  particular  •acta  of  neg-* 
Ilgence  diarged  In  those  oounla.  Buch 
counta,  aa  we  have  seuk,  related  to  tha 
failure  to  oonstruct  erosscnts  and  stop- 
pings in  the  mine,  and  to  an  alleged  defeat 
resulting  from  the  absence  of  a  wheel,  and 
the  oonsequent  neceasity  of  using  a  wrench 
for  the  purpose  of  opening  a  valve  to  allow 
condensed  steam  to  escape  as  a  prerequislto 
to  the  movement  of  tbe  ventilating  fan. 
We  are  cooetrained  to  the  eonoluslon  that 
prejudicial  error  waa  eonunittod  in  theee  par- 
tioulara.    We  think  It  Is  extremely  daabt< 
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tal  wbatlier  then  w»a  kny  evldeiice  in  the 
record  even  tending  to  eatftblisb  tbat.  In  a 
loBg-WAll  nine  of  the  cbarftcter  of  the  one 
here  in  question,  crosacuta  and  atopptngi 
thereof  were  eeBential.  '  But  be  this  as  It 
may,  certain  is  it  that  there  ia  no  r^Tidenee 
whatever  in  the  record  tending  to  support 
the  claim  that  the  absence  of  crosacuta  and 
stoppings  in  the  mine  in  queatlon  was  in 
any  wise  the  cause  of  the  accumulations  of 
gas  or  the  retention  of  the  accumulated  gaa 
from  the  exploaion  of  which  Fulton  was 
killed.  We  are  also  of  opinion  that  there 
was  nothing  in  the  eTidence  which  would 
have  Juatifled  the  inference  that  the  ab- 
sence of  the  wheel  from  the  raWe,  forming 
part  of  the  mecbanlBm  to  operate  the  ven- 

'  tilating  fan,  was  the  proximate  cause  of  the 
presence  of  the  gaa  in  the  west  roadway 
where  Fulton  was  killed.  The  uncontra- 
dicted testimony  showed  tbat  bat  a  very 
brief  interral,  a  minute  or  two,  elapsed  be- 
fore a,  wrendi  was  obtained,  and  the  dis- 
tance to  tbe  point  where  the  gaa  had  accu- 
mulated preclude*  the  possibility  of  saying 
that  the  evidence  tended  to  show  that  the 
absence  of  the  wheel  oonld  have  been  the 
proximate  cause  of  the  accident.  Under 
this  condition  of  things  we  find  It  Impos- 
■ible  to  say  that  prejudicial  error  did  not 
result.  Maryland  use  of  Markley  v.  Bald- 
win, 112  U.  8.  400,  493,  S8  L.  ed.  822,  ffi3, 
6  Sup.  Ct.  Rep.  276.  And,  of  eonrse.  In  a 
esMe  like  tbe  one  we  are  considering,  we 
cannot  maintain  the  Terdiot,  aa  mi^t  be 
done  in  a  criminal  ease,  npon  a  general  rer- 
dict  of  guilty  upon  all  the  count*  of  an  In- 
dictment. Qoode  T.  nnlted  BUtea,  15B  V.  8. 
eu,  40  L.  ed.  Sg7, 10  Snp.  a.  Rep.  136.    Nor 

£  does  I  57  of  the  niinois  practice  act,  chap. 

•  110,  Rev.  Stat.  Illinois,  eupporfthe  conten- 
tion that  errors  of  the  oharaeter  of  those 
we  have  juit  bean  oonriderlng  must  be 
treated  as  not  preJn^oiaL  The  section  re- 
lied npon  ia  as  followi: 

"Wbenerer  an  entire  verdict  shall  be  given 
on  aeveral  counts,  the  same  shall  not  be 
set  aside  or  reversed  on  the  gronnd  of  any 
defective  count,  if  one  or  more  of  the  eonnti 
...  be  sufllolent  to  autain  the  verdict.'* 
TUi  tection  baa  been  held  not  to  relate 
to  counts  which  are  vitally  defective,  but  *• 
only  providing  that  where  a  declaration 
eonsista  of  several  counts,  and  aome  of  tbe 
eonnta  contain  defects  not  vital,  and  yet 
nbjeet  to  be  assailed  by  demurrer,  ■  party 
eanuot  wait  until  after  the  dose  cf  the  evi- 
dence at  the  trial,  and,  a  fortiori,  after  ver> 
diet,  and  then  for  the  first  time  queetion  the 
•nfflciency  of  the  eonuts.  Chicago  v.  Loner- 
gan,  196  ni.  filB,  63  N.  B.  1018;  Consolidated 
Coal  Co.  V.  Bcheiber,  167  lU.  539,  47  N.  E. 
loss.  This  statute,  of  eonrse,  lends  no  rap- 
fort    to    tbe   eontantlon    bar*    made   that 


where  a  Jury  is  wrongfully  permitted,  ovsr 
tha  objection  of  the  opposing  party,  to  tales 
into  conaideratlon,  in  reaching  a  verdict, 
counts  of  a  declaration  which  have  not  been 
supported  by  any  evidence,  and  where  it  i* 
impoesible  from  the  record  to  say  upon 
which  of  the  Munti  of  the  declaration  the 
verdict  was  based,  tbat  tbe  Judgment  en- 
tered under  such  clToumatances  can  be  sua- 
tained  upon  the  theoiy  tbat  substantial 
right*  of  the  objecting  party  bad  not  been 
invaded. 

The  Judgment  of  the  Circuit  Court  is 
therefore  reversed,  and  tbe  case  remanded  to 
that  court  for  further  proceeding*  eonslit- 
ent  with  this  opinion. 


(an  U.  s.  m 
HIGEOLAB  T.  HALTER  and  Harry  V.  Hay- 
ward,  PlfTs.  In  Err, 

STATE  OF  NEBRASKA. 

Constitntlonnl     l*w— ft^te     protection    of 

national  flag. 

I.  Tbe  protection  of  tha  naUon^I  flag 
against  illwitlmate  n  sea  is  not  so  exclusive- 
ly Intrusted  to  tbe  Federal  ojovcmment  a* 
tc  prevent  the  atat*  of  Nebraaka  from 
mj-lrtng  tt  »  misdemeanor,  by  the  aot  of 
AjuQ  8,  1003,  to  use  repreaentatloD*  of  mdk 
flag  npui  article*  of  merchandise  for  adver- 
tisuig  purpose*. 
Constitntional     lav^-filTilege*     and     Im- 

mnnitiea. 
S.  No  privilege  of  American  dtiienaUp 
ia  denied  by  the  provision  of  Neb,  net  of 
April  8,  19(%  maldng  It  a  nladeMcsuior  to 
nse  representations  of  the  national  flag  upon 
artfeles  of  marebandl**  tor  advertlalng  par- 

CoutitntloBal  law— penoaal  liberty. 

1.  The  right  of  peratnul  llbarty  guaran- 
teed by  U.  a  Oonat.,  14tk  Amaod.,  is  not 
Infringed  by  the  provision  of  Neb.  act  April 
8,  1008,  Biwkinf  It  a  mlademeanor  to  na* 
representationa  of  the  national  flag  upon 
aitlelee  of  merdiandl**  for  advtftjslng  pnr- 

Cottftltntional  law— dne  process  of  law. 

4.  Property  right*  are  not  Invaded 
without  due  procee*  of  law,  in  violation  of 
n.  8.  Const.,  Uth  Amend.,  by  the  provision 
of  Neb.  act  April  8, 1908,  makini  Ita  nl*d»> 
meaner  to  use  repreoantatlon*  of  the  nation- 
al fla^  upon  article*  of  mertiandls*  for 
advertising  purpose*. 

Coattitntlonnl  law — oqnal  protactlon  of  tko 
lawL 

5.  The  exoention  In  favor  of  new*- 
papers,  periodical*,  books,  pamphlet*,  eta„ 
on  whldi  ahall  be  printed  representations  of 
the  national  flag,  disoonneeted  from  any 
advertisement,  which  i*  made  by  Neb.  aet  of 
April  S,  190S,  piohibitiiig  the  n*s  of  npM- 
sentatloas  of  fha  national  flag  for  advertis- 
ing artlol**  of  Bxrofaandl*^  do**  not  maki 
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■noh  itfttot*  repugnuit  to  U.  8.  Conat,  Kth 
Amend.,  •■  danying  tlia  equal  ptotection  of 
UmUwi. 


TN  ERROR  to  th«  Snpreme  Cotui  of  the 


Court  of  DoTiglftB  County,  in  that  state,  of 
using  represGntationB  of  the  national  flag 
upon  articlea  of  merchandiae  for  advertlaing 
purpoBBB.    Afflnned. 

See  same  cue  below  (Neb.)  105  N.  W. 
SS8. 

The  facta  are  atated  in  the  opinion. 

Mr.  Sylvester  R.  Rnih  for  plalntiffa  In 

•ITOT. 

Ur.  RohIb  Brown  for  defendant  in  amr. 

'  *  Vt.  Jnitice  Harlan  detlTered  the  opinion 
of  the  court : 

Thia  ease  {nvoIveB  the  Talidltj',  nnder  the 
Constitution  of  the  United  Statea,  of  an  act 
of  the  state  of  Nebraaka,  approved  April  8, 
1003,  entitled  "An  Act  to  Prevent  and  Pun- 
ish the  Desecration  of    the    Flag    of    the 

j«  United  Statea."t 

•  *  The  act,  among  other  things,  makes  it  a 
misdemeanor,  punishable  hj  flna  or  impris- 
onment, or  iMth,  for  BJiyone  to  sell,  expoBS 
for  sale,  or  have  in  possesaion  for  aale,  anj 
article  of  merchandise  upon  which  shall 
have  been  printed  or  placed,  for  purpoaes  of 


advertiten^ent,  a  repreaentation  of  the  Hag 
of  the  United  Statea.  It  ezpresslr  axoeptedf 
however,  from  its  operation  any  newspaper, 
periodical,  book,  ate.,  on  which  shoidd  ba 
printed,  painted,  or  placed  a  representation 
of  the  flag  "ditaontieeted  from  ang  ndvar- 
titement."  I  CobbeT's  Anno.  Btat.  (Neb.) 
1903,  diap.  139. 

The  plaintiffs  in  error  were  procaaded 
against  by  criminal  information  upon  the 
charge  of  having,  in  violation  of  the  stat- 
ute, unlawfully  exposed  to  public  view,  sold, 
exposed  for  sale,  and  had  in  their  possession 
for  aale,  a  bottle  of  beer  upon  which,  for 
purposes  of  advertisement,  was  printed  and 
painted  a  representaUon  of  the  flag  of  Uw 
United  States.  g 

•  The  defendants  pleaded  not  guilty,  and  at* 
the  trial  insisted  that  the  statute  in  ques- 
tion was  null  and  void,  as  Infringing  their 
personal  liberty  guaranteed  by  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  and  depriving  them,  as  citl- 
cena  of  the  United  States,  of  the  right  of 
azereiaing  a  privilege  impliedly,  if  not  ex- 
pressly, guaranteed  by  the  Federal  Consti- 
tution; also,  that  the  statute  was  invalid  In 
that  it  permitt«d  the  use  of  the  flag  by  pub- 
lishers, newspapers,  books,  periodicals,  etob) 
under  certain  drcnm  stances,  thus,  it  was  al- 
leged, discriminating  in  favor  of  one  class 
and  against  othera.  These  contentions  vrera 
overruled,  and  the  defendants,  having  been 
found  guilty  by  a  Jury,  were  severally  ad- 
judged to  pay  a  flue  of  9S0  and  the  costs 
of  the  prosecution.    Upon  writ  of  error  the 


I  to  be  placed,  any  word,  Sgw  . 
mark,  picture,  design,  drawing,  or  any  ad' 
vertisement  of  any  nature,  upon  any  flag, 
standard,  color,  or  eneign  of  the  United 
States  of  America,  or  shall  expose 


be  printed,  paintod,  or  otherwise  placed,  or 
to  which  shall  be  attached,  appended,  af- 
fixed, or  annexed,  any  word,  figure,  mark, 
picture,  design,  or  drawing,  or  any  adver- 
tisement of  any  nature,  or  who  shall  expose 
to  public  view,  manufacture,  sell,  expose  for 
sale,  give  away,  or  have  in  possession  for 
aale,  or  to  give  away,  or  for  use  for  any 
purpose,  any  article  or  aubatance,  being  an 
article  of  merchandise  or  a  receptacle  of 
merchandise,  upon  which  shall  have  been 
printed,  painted,  attached,  or  otherwise 
placed,  a  representation  of  any  such  Sag. 
standard,  color,  or  ensign,  to  advertise,  call 


r  who  shall  publicly  mutilate,  deface,  de- 
file, or  defy,  trample  upon  or  cast  contempt, 
either  by  words  or  act,  upon  any  such  flag, 
standard,  color,  or  ensign,  shall  be  deem^ 
gnilty  of  a  misdemeanor,  and  riiall  be 
punished  by  a  fine  not  axcaadiag  $100,  or  by 


days,  or  both.  In  the  discretion  of  the  cour 

"I  2375h.  Tlie  words  flag,  color,  eneig-n.  as 
used  in  this  act,  ahall  include  any  fla^ 
standard,  ensign,  or  any  picture  or  represen- 
tation, or  either  thereof,  mads  of  any  suV 
stance,  or  represented  on  any  substancs^ 
and  of  any  size,  evidently  purporting  to  ba, 
either  of  said  flag,  standard,  color,  or  ensign, 
of  the  United  States  of  America,  or  a  Ma- 
ture or  a  representation  of  either  thereof, 
upon  which  shall  be  shown  the  colors,  tha 
stars,  and  the  stripes,  In  any  number  of 
either  thereof,  or  by  which  the  person  seeing 
the  same,  without  deliberation,  may  believe 
the  same  to  represent  the  flag,  color,  stand- 
ard, or  ensign  of  the  United  Statea  of 
America. 

"S  Z376I.  This  act  shall  not  apply  to  any 
act  permitted  by  the  statutes  of  tha  United 
tjtates  of  America,  or  by  the  United  Statea 
Army  and  Navy  regulations,  nor  shall  it  be 
construed  to  apply  to  a  newspaper,  peri- 
odical, book,  pamphlet,  circular,  certiflcata, 
diploma,  warrant,  or  commission  of  appoint- 
ment to  oflice,  omamenta!  picture,  article  of 
Jewelry,  or  stationery  for  use  in  eorre- 
spondenoe,  on  any  of  which  shall  be  printed. 


Sainted,   or  placed,   said   flag,  disconnwitad 
rom  any  advertisement."  1  C("     *    ' 
SUt  (Nab.)  1903,  ehap.  US. 
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judgmenta  were  «ffinn«d  bf  the  ■npcema 
eoutt  of  Nebraska,  >iid  tlw  oaae  bu  been 
brought  here  upon  tbe  ground  th&t  the  final 
order  in  that  ooort  depriTed  the  defeudanta, 
raapectiTslj,  of  righta  apecUUy  Mt  up  and 
daimed  under  the  Ccmatitntion  of  the  United 
State*. 

It  maj  b«  well  at  the  outlet  to  say  that 
Congreea  haa  eetabUahed  no  regulation  aa  to 
the  OBe  of  the  flag,  except  that  in  the  act 
approved  February  ZOth,  1906,  authorizing 
the  registration  of  trademaiks  in  eommeree 
with  foreign  nations  and  among  the  states, 
it  was  provided  that  no  mark  shall  be  re- 
fused sa  a  trademark  on  acaonnt  of  ita  na- 
ture "unless  such  mark  ,  ,  .  oonslst*  of 
or  compriMi  the  Hag  or  coat  of  armi 
other  InaigniB  of  tbe  United  States,  or  maj 
■imnlation  thereof,  or  of  an;  state  or  mu- 
nlcipallty,  or  of  any  foreign  nation."  33 
Stat,  at  L.  724,  {  6,  chap.  602,  U.  S.  Con^. 
Stat  Snpp.  1906,  p.  070. 

The  importance  of  the  questions  of  oon- 
stitutional  law  thua  raised  will  be  recxig- 
nixed  when  it  is  lemembered  that  more  than 
e  half  of  the  stataa  of  the  Union  have  en- 
■  acted  statutest*  substantially  similar.  In 
their  general  scope,  to  the  Nebradca  statute. 
That  fant  is  one  of  sndi  signiflcanee  aa  to 
require  us  to  pause  before  iMcUng  the  oon- 
elusion  that  a  majority  of  the  states  have, 
in  their  legislation,  violated  the  Oon- 
■Utution  of  the  United  States.  Our  at- 
tention Is  called  to  two  cuee  in 
which  tlie  conatltutlonallty  of  such  an 
enactment  haa  been  denied, — Ruhstrat 
r.  People,  1S6  DI.  1S3,  iO  LJUA.  181, 
78  Am.  St.  Sep.  10,  67  N.  &.  41;  People  ex 
rel,  HcPikev.TanDeCkiT,  17B  N.T.  426,08 
LKA.  189,  102  Am.  Bt  Bep.  SIS,  70  N.  S. 
W6.  In  the  Ulinota  caae  the  atatnte  was 
held  to  be  uaconstitntionaJ  aa  depriving  a 
eHizen  of  the  United  States  of  the  right  of 
exercising  a  privilege  Impliedly,  if  not  ex- 
pressly, granted  by  the  Federal  Oonatitu- 
tion,  as  unduly  discriminating  and  partial 
in  Its  character,  and  as  infringing  the  per- 
sonal liberty  guaranteed  by  the  state  and 
Federal  Conetitntions.  In  the  other  ease, 
decided  by  the  eourt  of  appeals  of  New 
Tork,  the  statute,  in  Its  application  to  arti- 
cles manufactured  and  In  ^etenee  when  It 
went  Into  operation,  was  held  to  be  in  viola- 
tion of  the  Federal  Constitution,  as  depriv- 
ing the  owner  of  property  without  due  proc- 


ess of  law,  and  aa  taldng  private  property 
tor  public  use  without  Just  oompenaation. 

In  our  DonBideration  of  the  questions  pr»> 
seated  we  most  not  overlook  certain  prin- 
ciples of  constitutional  conotmction,  long 
ago  eatablishad  and  steadily  adhered  to, 
which  preelnde  a  judicial  tribunal  Inn 
holding  a  l^lalative  enactment.  Federal  or 
State,  unconstitutional  and  void,  unleos  it 
be  manifeitly  so.  Another  vital  principle  ia 
that,  except  aa  restrained  by  its  own  funda< 
mental  law,  or  by  the  supreme  law  of  the 
land,  a  state  possesses  all  legislative  power 
consistent  with  a  repuMioan  form  of  gov* 
enunent;  therefore  each  atate,  when  not  ^ 
*thua  restrained,  and  so  far  as  this  court  is  * 
aoneeme<t  may,  by  legislation,  provide  not 
only  for  the  health,  morals,  and  safety  of 
its  people,  but  for  the  common  good,  as  in* 
volved  in  Uie  well-being,  peace,  hapfdneei, 
and  prosperity  of  the  people. 

Guided  b.v  these  prindples,  it  would  aeeta 
difficult  to  hold  that  the  lUtute  of  Nebras- 
ka, In  forbidding  the  use  of  the  flag  of  the 
United  State*  for  purposes  of  mere  adver- 
tisement, infringes  any  right  protected  by 
the  Oonstltution  of  the  United  State*,  or 
that  it  relates  to  a  subject  exelniively  com- 
mitted to  the  national  government.  From 
the  earliest  period*  in  the  history  of  the 
human  race,  banners,  standards,  and  en- 
signs have  been  adopted  as  symbols  of  tlw 
power  snd  history  of  the  peoples  who  bore 
them.  It  i*  not,  then,  remarkable  that  the 
American  people,  acting  through  the  legis- 
lative branch  of  the  govemmGnt,  early  in 
thair  hhtory,  prescribed  a  flag  as  ■ymbol- 
tcal  of  the  existence  and  sovereignty  of  tbe 
nation.  Indeed,  it  would  have  been  extraor- 
dinary if  the  government  had  started  this 
conntey  npon  its  marvelous  career  without 
giving  It  a  flag  to  be  recognized  as  the  em- 
blem of  the  American  Eepnbllc.  For  that 
Sag  every  true  American  has  not  simply 
an  appreciation,  but  a  deep  affection.  No 
American,  nor  any  foreigu-boni  person  who 
enjoys  the  privilege*  of  American  citizen- 
ship,  ever  looics  upon  it  without  taking  pride 
In  the  fact  that  he  live*  under  thi*  free  gov- 
ernment. Hence,  it  has  often  occurred  that 
insults  to  a  flag  have  been  the  cause  of  war, 
and  indignities  put  upon  it,  in  the  piesenc* 
of  those  who  revere  it,  have  often  been  re- 
sented and  sometimes  punished  on  the  spot. 

It  may  be  said  that,  as  the  flag  is  an  em- 


tAriz.,  Rev.  Stat.  1901,  p.  1205;  Colo.,  S 
Villa's  Anno.  Stat.,  Rev.  Supp.  IS9I-1906,  p. 
M2;  Conn.,  Gen.  Stat.  1002,  p.  387;  Cal-. 
etat.  1899,  p.  40;  Del.,  22  Sees.  Lawa,  p.  982  j 
Hawaii,  Sess.  Laws  1B06,  p.  20;  Idaho,  Seas. 
Laws  IBOO,  p.  328;  III.,  Sess.  Laws  1899,  p. 
234;  Ind.,  Acts  1901,  p.  361;  Kan.,  Oea.  Btak 
1906,  t  2442,  p.  499;   Me.,  Rev.  SUt.  1903, 

tgil;  Ud.,  Laws  1902,  p.  720;  Mass.,  2  Rev. 
.w>  UO^  p.  1742;  UkL.  Fob.  AcU  1901,  f. 


139;  &nnn..  Rev.  Lews  I90S,  g  6180;  Mo.,  S 
Anno.  SUt.  1906,  5  3362;  Mont.,  Laws  1906, 
p.  H3;  N.  H.,  Pub.  Stat.  1901,  p.  810;  N.  J., 
Laws  1904,  p.  S4;  N.  M.,  Laws  1903,  p.  121; 
N.  Y.,  Lawa  1905,  vol.  1,  p.  073 ;  N.  Dak.,  Laws 
1901,  p.  103;  Ohio,  Laws  1902,  p.  306;  Or, 
Gen.  Laws  1901,  p.  280;  R.  I.,  Sees.  Acts  Jan. 


&  Dec  1902,  p.  86;  Utah,  Laws  1003,  p.  COt 
Vt.,  Laws  1898,  p.  93;  Wis.,  Iaws  IMl,  p. 
irSi  Wyo,  Uwn  UOS,  p.  Bft. 
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blem  of  national  MTerefgntf,  It 
CongresB  alone,  by  appropriate  legtBlatlon, 
to  prohibit  its  usa  for  Illegitimate  purposea. 
We  eaniiot  ^ield  to  thia  view.  If  Congreaa 
haa  Dot  ehoBen.  to  legiilate  on  Uiia  aubjeet, 
Mid  If  an  enactment  b;  It  would  inperaeda 
atate  lawe  of  like  character,  it  doea  not  fol- 
M  low  that,  In  the  absence  of  national  legii- 
?  tation,  the  atate  ia  without  power  to>act 
There  are  matters  which,  hj  legialatloii,  tnaf 
be  brought  within  the  exolaaive  oontrol  at 
the  general  goTeTnraent,  bnt  orer  which.  In 
the  abienoe  of  national  legiBlation,  the  itata 
maj  exert  some  control  In  the  interest  of  its 
own  people.  For  tnatanee,  It  ia  well  eatab- 
Ushed  that.  In  the  abaenee  of  le^latlon  by 
Congreaa,  a  state  may,  bj  different  methods. 
Improve  and  protect  the  navigation  of  a 
water  way  of  the  United  States,  wholly 
within  the  boundary  of  suoh  aUte.  So,  a 
state  may  osert  ita  power  to  strengthen  tlie 
bonds  of  the  Union,  and  therefore,  to  that 
end,  may  enoonrage  patrlotlam  and  lore  of 
country  among  Its  people.  When,  by  ita 
legislation,  the  state  encourages  a  feeling  of 
patriotism  towards  the  nation,  it  neceHaarily 
encourages  a  like  feeling  towarda  the  state. 
One  who  lores  the  Union  will  lore  the  state 
In  which  he  residea,  and  love  both  of  the 
common  country  and  of  the  state  will  di- 
minish in  proportion  as  reapect  for  the  flag 
Is  weakened.  Therefore  a  state  will  be 
wanting  in  care  for  the  well-being  of  Ita 
people  if  it  Ignores  the  fact  that  they  re- 
gard the  flag  as  a  symbol  of  their  couatry'a 
power  and  prestige,  and  will  be  impatient 
if  any  open  dlsrespeet  Is  shown  towarda  it. 
By  the  statute  in  question  the  state  has  In 
substance  declared  that  no  one  subject  to  Its 
juriediotion  shall  use  the  flag  for  purposes 
of  trade  and  traffic, — a  purpoM  wholly  for- 
dgn  to  that  for  wMA  It  was  provided  by 
the  nation.  Such  a  uae  tenda  to  iegnia 
and  cheapen  the  flag  In  the  estimation  of 
the  people,  aa  well  aa  to  defeat  the  object 
of  maintaining  It  as  an  emblem  of  national 
power  and  national  honor.  And  we  cannot 
hold  that  any  privilege  of  American  dtlien- 
•hip  or  that  any  right  of  personal  liberty  Ib 
violated  by  a  state  enactment  forblddlDg  the 
flag  to  be  used  as  an  adTertlsement  on  a 
bottle  of  beer.  It  is  familiar  law  that  even 
the  privilegea  of  Mtlienahip  and  the  rlghta 
Inhering  in  personal  liberty  are  snbieot, 
hi  their  enjoyment,  to  such  reasonable  re- 
straints aa  may  bo  required  for  the  general 
good.  Nor  can  we  hold  that  anyone  has  a 
right  of  property  which  Is  vioUted  by  such 
^  an  enactment  as  the  one  In  question.  If^It 
J  be  said  that  there  U  a  right  of  property  bi 
the  Unglble  thing  upon  which  a  representa- 
tion of  the  flag  haa  been  plaaed,  the  answer 
k  that  •nch  representation — which,  fn  It- 
•eU,  wnnot  belong,  aa  property,  to  aa  todl- 


vidual — has  been  placed  on  such  thing  Is 
violation  of  law,  and  subject  to  the  power 
of  government  to  prohibit  Ita  oae  for  pur- 
poses of  advertisement. 

Looking,  then,  at  the  provision  relating 
to  the  placing  of  repreaentatlons  of  the  Sag 
upon  articles  of  merchandise  for  purposes 
of  advertialng,  we  are  of  opinion  that  those 
who  enacted  the  statute  knew,  what  Is 
Imown  of  all,  that  to  every  true  American 
the  flag  is  the  symbol  of  the  nation's  power, 

-the  emblem  of  freedom  in  ita  truest,  best 

use.  It  is  Dot  extravagant  to  say  that  to 
all  lovers  of  the  country  It  signifles  govern- 
ment resting  on  the  consent  of  the  gor- 
emed;  liberty  regulated  by  law;  the  protee- 
tion  of  the  weak  against  the  strong;  se- 
curity against  the  exerelse  of  arbitrary  pow- 
er; and  absolute  safety  for  free  institn- 
tiouB  against  foreign  aggression.  As  the 
statute  In  question  evidently  had  ita  origin 
in  a  purpose  to  cultivate  a  feeling  of  patri- 
otism among  the  people  of  Nebraska,  we  are 
unwilling  to  adjudge  that  In  legislation  for 
that  purpose  the  state  erred  in  duty  or  haa 
Infringed  the  constitutional  right  of  anyone. 
On  the  contrary.  It  may  reasonably  be  af- 
firmed that  a  duty  reats  upon  each  stata  in 
every  legal  way  to  encourage  its  people  to 
love  the  Union  with  which  the  state  is  in- 
disBOlnhly  oonnected. 

Another  contention  of  the  defendanta  Is 
that  the  statute  is  unconstitutional  in  that, 
while  applying  to  representations  of  the  flag 
placed  upon  articles  of  merchandise  for  pur- 
poses of  advertitement.  It  does  not  apply  to 
a  newspaper,  periodical,  book,  pamphlet,  etc., 
on  any  of  which  shall  be  printed,  painted, 
or  placed,  the  representation  of  the  fiog,  dis- 
connected from  any  advertisement.  Those 
exceptions,  tt  la  Insisted,  make  an  arbitrary 
claaaifleation  of  penons,  which,  In  legal  ef- 
fect, denies  to  one  daas  the  equal  }m)t«e- 
tlon  of  the  laws. 

It  Is  weU  setUed  that,  when  preserfUng 
a  rule  of  conduct  for  pnaons  or  eorpnra-  ;j 
tions,  a  state  may,  consistently  with'tba* 
14th  Amendment,  malce  a  olaasifloation 
among  iU  people  based  "upon  some  reason- 
able ground, — some  dlffeTenea  whid  bear*  a 
just  and  proper  relation  to  the  attempted 
classification,  and  ia  not  a  mere  arbitrary 
selection."  Gulf,  C.  ft  S.  F.  R.  Co.  r.  Ellla, 
166  U.  S.  160,  159,  160,  186,  41  L.  ed.  666, 
669,  670,  071,  17  Sop.  Ct  Rep.  266.  In  Cot- 
ting  T.  Kansas  CSty  Btodt  Yards  Co.  (Cot- 
ting  V.  Qodard)  IBS  U.  S.  78,  48  L.  ed.  92, 
22  Bup.  OL  Rap.  30,  there  was  a  differenoe 
of  opinion  in  the  eourt  aa  to  what  was  noo- 
essary  to  be  decided,  but  all  agreed  that  k 
state  enactment  regulating  the  charges  of 
a  eertaln  stock-yards  company,  and  which 
exempted  other  like  eompanles  from  its  op- 
•ratlMi,  was  a  denial  of  ths  equal  protoetioa 
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«f  tlM  km,  ud  torUddw  by  the  I4tli 
jUntndinent.  In  C011110II7  t.  Union  Sewer 
Pipe  Oo.  1S4  U.  S.  HO,  H&,  SSS-SM,  46  L. 
ed.  org,  088,  891,  092,  22  Bup.  Ct.  Rep.  431, 
iSO,  440,  441,  Uw  qneation  aroee  m  to  tlie 
vkliditf,  under  the  eqn»lit7  cUnie  of  the 
Conetitution,  of  a  statute  of  IlUnole,  forbid- 
ding, under  peiwltj,  ttie  existence  of  00m- 
binatioits  of  ttplttl,  ekOl,  or  acta  for  oertaln 
epecifled  porpoeea,  but  exempting  from  ite 
opention  agricultural  product*  or  live  (took 
while  in  the  handi  of  the  producer.  By  na- 
■on  of  this  exemption  the  itatnt«  waa  ad- 
judged to  operate  as  a  denial  of  the  equal 
protection  of  the  laws,  and  waa,  therefore, 
void.  The  oourt  obaerved  Uiat  inch  a  etatuta 
waa  not  a  legitimate  exertion  of  the  power 
of  clauIflcatloQ,  rested  upon  no  reasonable 
basis,  was  purely  arbitrary  and  therefore 
denied  the  equal  protection  of  the  laws  to 
those  against  whom  it  discriminated.  It 
said:  "We  conclude  this  part  of  the  dleona- 
sion  by  laying  that  to  declare  that  some  of 
the  class  engaged  In  domestic  trade  or  00m- 
merce  shall  be  deemed  eriminalB  if  they  vio- 
late the  regulations  prescribed  by  the  etate 
for  the  purpose  of  protecting  the  public 
against  illegal  combinations  formed  to  de- 
•troy  oompetitlon  and  to  control  price*,  and 
that  others  of  the  same  daaa  shall  uot  be 
bound  to  regard  those  regulations,  but  may 
Qombine  their  capital,  aklll,  or  acta  to  de- 
•troy  competition  and  to  control  prieei  for 
their  special  benefit,  la  *o  manifestly  a  de- 
nial of  the  equal  proteetlon  of  the  laws  that 
further  or  ext«nded  argument  to  eatablish 
that   position  would  seem  to  be  unneees- 

gaary." 

•  •The  present  ca*«  i*  distinguishable  from 
the  Connolly  Case,  The  claailfieatlon  there 
InTolTcd  waa  of  persons  alike  engaged  In 
domestic  trade,  which  trade,  the  ooort  said, 
was,  of  right,  "open  to  all,  subject  to  such 
regulations,  applicable  allfce  to  all  in  like 
conditions,  as  the  state  may  legally  pre- 
•oribe."  Now,  no  one  can  be  said  to  hava 
the  right,  secured  by  the  Constitution,  to 
use  ths  country's  flag  merely  for  purposes 
of  ndvertising  articles  of  merchandlia.  If 
everyone  was  entitled  of  right  to  use  It  tat 
such  purpoaes,  then,  perhaps,  the  state  could 
not  discriminate  among  those  who  so  used 
it  It  was  for  the  «Ut«  of  Nebraska  to  *ay 
how  far  it  would  go  by  way  of  legislation 
for  the  protection  of  the  Hag  against  Im- 
proper use, — taking  care,  in  aueb  legislation, 
not  to  make  undue  discrimination  ag^nst  a 
part  of  its  people.  It  ehoee  not  to  forbid 
the  use  of  the  flag  for  the  exceptional  pur- 
poses specified  in  the  statute,  preicriblng 
th*  fundamental  condition  that  Ita  use  for 
any  of  those  purposes  should  be  "disconnect- 
ed from  any  advertisement.'*  All  are  aUke 
lorbidden  to  use  the  Sag  as  an  adverttse- 
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ment.  It  Is  easy  to  be  Men  bow  a  repreMn* 
tatlon  of  the  ilag  may  be  wholly  dl>< 
connected  from  an  advaitlaament,  and  ba 
used  upon  a  newspaper,  periodicsl,  book, 
etc,  in  such  way  as  not  to  arouse  a  feeling 
of  indignation  nor  offend  the  sentimenta  and 
feeliuga  of  those  who  reverence  it.  In  any 
event,  tha  daaaiAcation  mada  by  the  stata 
cannot  be  regarded  as  unreasonable  or  ar< 
bitrary,  or  as  bringing  the  statute  under 
condemnation  as  danybig  the  equal  ^oteo- 
tlon  of  the  laws. 

It  would  be  going  very  far  to  say  that  the 
statute  in  question  bad  no  reasonable  con- 
nection with  the  eommon  good  and  waa  not 
promotire  of  ths  peace,  order,  and  well- 
being  of  the  people.  Before  this  eottrt  can 
hold  the  statute  void  it  must  say  that,  and, 
in  addition,  adjudge  that  it  violates  rights 
secured  by  the  Couatltntion  of  the  United 
States.  We  cannot  so  say  and  cannot  so 
adjudge. 

Witliout  fnrUier  discussion,  we  hold  that 
the  provision  against  tlw  use  of  representa- 
tions of  the  flag  for  advertising  articles  of 
merchandise  is  not  repugnant  to  the  Con(tl<« 
tutioa'of  the  UniUd  States.  It  follows  that* 
the  judgment  of  the  state  oonrt  must  bs  tt' 
Qrmed. 

It  isMOTd«ed. 

Mr.  Justice  Peckbam  dissented. 

(JM  U.  a  80) 

UNITED   STATES  Ex  Kelatione  WILLIS 
C  WEST,  Flff.  In  Err., 

ETHAN  A.  HITCHCOCK. 
Indians— adoptlaa    into    tribe— control    by 
Department  of  ths  Interior. 

1.  A  r^ulation  of  tlie  Department  of 
the  Interior  that  the  adoption  of  a  person 
Into  an  Indian  tribe  must  be  approved  by 
the  Indian  Office  to  be  valid  can  hardly  be 
said  to  be  beyond  the  powar  of  tliat  Depart- 
ment to  adopt,  In  view  of  the  provision  of 
U.  S.  Rev.  Stat.  |  463,  U.  S.  Oomp.  SUt. 
1901,  p.  262,  that  the  "^mmisiioner  of 
Indian  Affairs  shall,  under  tha  direction  of 
the  Secretary  of  the  Interior,  and  agree- 
ably to  such  regulations  as  tbe  Prealdent 
may  preacribe,  have  tbe  management  of  all 
Indian  affairs,  and  of  all  matters  arising  out 
of  the  Indian  relations." 
Uandamns—to  Secretary  of  Interior- 
Indian  allotments. 

2.  Tbe  Secretary  of  the  Interior  will 


ber  of  the  Wichita  tribe,  or  certain  lands 
out  of  those  ceded  to  the  United  States  by 
the  Wichita  and  affiliated  bands  of 
Indians,  under  the  agreement  of  Jtine  4, 
1891,  ratified  by  the  act  of  Uareh  %  1896 
(26  Stat,  at  L.  STS,  896-607.  eh^  IBS), 
wham  the  Seeretuye  answer,  though  not 
in  terms  denying  tlM  amrmenta  of  tM  pe- 


lyCOOglC 


27  SUPEEHB  COURT  EEPOBTEB. 


Ooi.  TtMM, 


UUoa  M  to  tlte  rehtoi*!  membanhlp  In  tb« 
trlb«,  ftllegea  that  he  had,  on  »  Bpedfled 
datt,  reached  and  annoaDced  a  deciHfon  that 
«ueh  relator  was  not  a  member  of  the 
tribe,  and  therefore  wu  not  entitled  to  an 
allotment. 

{No.  104.] 


IN  EKKOR  to  the  Court  of  AppeaU  of  the 
DUtriet  of  Colombia  to  reriew  a  judg- 
ment which  affirmed  a  Judgment  of  the  Su- 
preme Court  of  the  Diitrict,  denying  manda- 
mni  to  require  the  Secretary  of  the  Interior 
to  approve  the  lelectltHi  hj  the  relator,  aa 
an  adoptad  member  of  the  Wichita  tribe, 
of  ISO  aerea  of  land  out  of  the  laudi  oeded 
to  Um  United  States  by  thoM  Indians.  Af  • 
Imwd. 

Sea  Mme  ease  belov,  26  App.  D.  0.  £90. 

The  facts  are  stated  in  the  opinion. 

Ussars.  William  B.  Sobeaon,  Samuel  A. 
Pntman,  and  William  a  Shelley  tor  plain- 
tiff In  error. 

AssUtant  Attorney  General  Campbell  and 
Hesar*.  Fred.  H.  Barclay  and  Jesse  a  Ad- 
kins  for  defendant  In  error. 

*  *Mr.  Justice  Holmea  dellTeted  the  opinion 
of  the  court: 

This  U  a  petition  for  mandamus  to  re- 
M  quire   the  Secretary  of  the  latorlor  to  ap- 

•  proTB  the  selection  and  taking  of*ISO  acres 
by  the  relator  out  of  the  lauds  oeded  to  the 
United  States  by  the  Wichita  and  affiliated 
bands  of  Indians,  under  an  agreement  of 
June  4,  IBSl,  ratified  by  the  act  of  Congrsaa 
of  March  £,  1896,  chap.  188,  28  Stat,  at  L. 
87S,  Ses-SBT.  The  petition  allegea  that  the 
relator  ia  a  white  man,  married  to  a  T^chita 
woman,  and  thereby  a  member  of  the  tribe, 
•nd  that  hii  adoption  was  confirmed  and 
recognized  in  various  ways  set  forth,  By 
the  aaoond  article  of  the  agreement,  as  part 
of  the  consideration,  the  United  States 
agreed  that  there  should  be  allotted  to  each 
member  of  the  said  bands,  native  and  adopt- 
ed, 160  acres  out  of  the  said  lands,  to  be 
■elected  by  the  members,  with  quallfl cations 
not  in  queation  here.  The  fourth  article 
contains  provisions  as  to  the  title  to  allot- 
ments when  they  "shall  have  been  selected 
and  taken  as  aforesaid,  and  approved  by  the 
beeretary  of  the  Interior."  After  a  demur- 
ror  to  the  petition,  which  was  overruled  (19 
App.  D.  C.  333),  the  Secretary  answered,  al- 
leging that  he  had  examined  and  oonsidered 
the  application  of  the  relator,  and  on  July 
3,  1901,  had  reached  and  announced  a  de- 
eiiion  that  the  relator  was  not  a  member 
of  the  tribe,  and  thereupon  had  denied  the 
application.  The  relator  moved  for  a  per- 
•mptory  mandamus,  which  was  denied,  and 


Sled  a  demurrer,  whiob  wna  overruled,  and 
thereupon  pleaded  that  the  Secretary  did  not 
by  iim  dedsbn  alleged,  deeide  that  the  re- 
lator was  not  a  member  of  the  tribe,  and 
for  that  reason  deny  him  the  allotment. 
Issue  was  joined  and  evidence  taken,  and 
ftfterahearingjudgmentwas  entered  forOie 
respondent  and  the  petition  dismissed.  The 
judgment  was  affirmed  on  appeal  (26  App. 
D.  C.  290),  and  then  the  case  was  brought 
to  this  court.  The  issues  here  are  those 
raised  by  the  plea,  the  demurrer  to  the  an- 
swer, and  the  motion  for  a  peremptory  writ. 

It  la  argued  that  tha  answer  admiU  the 
averments  of  the  petition,  as  It  does  not 
deny  them  In  terms,  and  that  therefore  It 
must  b«  taken  that  thera  was  no  questica 
conoeming  the  relator's  memberahip  for  the  J 
SeeretBTj  to  decide.  Hla*  Identity  was  nat« 
disputed,  nor,  It  Is  said,  the  acta  of  adoptfam 
that  took  place  long  before  the  relator  ap- 
plied to  have  hia  selection  approved,  an^ 
therefore,  the  Secretary's  duty  was  mere^ 
ministerial,  to  carry  out  the  mandate  of  the 
act.  But  the  admission,  at  moat,  Is  only  tha 
admission  Implied  by  a  plea  of  aatoppel  by 
Judgment  In  truth  It  hardly  goes  so  f ar  aa 
that;  for  when  a  party  says  that  he  is  the 
proper  person  to  decide  the  queation  raised, 
and  that  he  has  dedded  It  against  the  par- 
ty raUIi^  It,  h«  hardly  can  ha  said  to  admit 
that  his  deddon  was  wrong. 

The  approval  of  the  Secretary,  required 
by  the  agreement,  must  include,  as  one  of 
its  elementa,  the  recognition  o!  the  appli- 
cant's right.  If  a  mere  outsider  ware  to 
make  a  elalm,  it  would  have  to  be  rejeotad 
by  someone,  and  the  Secretary  Is  the  natu- 
ral. If  not  the  only,  person  to  do  It.  No  llat 
or  authentic  determinatiou  of  tha  parties 
entitled  Is  referred  to  by  the  agreement, 
10  as  to  narrow  tha  Secretary's  duty  to 
IdentiflcatloB  or  questions  of  decent  In  oaae 
of  subsequent  death.  The  right  Is  conferred 
upon  the  members  of  the  bands,  but  the  as- 
certaimnant  of  membership  la  left  wholly 
at  large.  No  criteria  of  adoption  are  stated. 
The  Secretary  must  have  authority  to  de- 
eide on  memberahip  in  a  doubtful  eaae,  and. 
If  he  haa  it  in  any  eaae^  he  has  it  in  all. 
Furthermore,  as  hla  decision  is  not  a  mattar 
of  any  particular  form,  his  answer  saying 
that  he  has  dedded  the  case  Is  enou^;  for 
even  If  he  had  not  dedded  It  before  toA 
an  answer  would  announce  a  dedsloa  airf- 
fldently  by  Itsdf. 

But  the  answer  was  not  eonfinod  to  a  gen- 
eral allegation  that  file  Secretary  had  de- 
cided the  case.  It  gave  the  date  of  tka 
decision,  and  tha  relator,  under  hla  plea,  put 
the  dedslon  In  evldenw.  It  was  a  letter 
which  seemed  to  admit  that  the  relator  had 
been  adopted  by  the  Indiana  as  a  msmbar 
of  thdr  trfbt,  but  aaanmad  that  the  adap- 
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Uon  molt  hftTe  been  Approved  by  tliB  Indlui 
OIDm  to  be  valid,  m  provided  bj  a  ngnla- 
tion  of  that  Departmeiit.  The  relator  con- 
B  tends  that  the  vallditj  of  the  adoptlan  waa 
■  ft  matter  pnrelf  of'Indian  law  or  custom, 
and  that  the  Department  could  not  take  it 
wider  contTol.  Probably  it  would  have  been 
unfortunate  for  the  Indiana  tf  such  control 
had  not  been  exercised,  aa  the  temptation 
to  white  men  to  go  through  an  Indian  mar- 
riage for  the  purpose  of  getting  Indian 
rights  is  sulHcIently  plain.  We  are  disposed 
to  think  that  authority  waa  conferred  hy 
tbe  general  words  of  the  statutes.  Eev. 
eut.  I!  441,  403,  n.  B.  Comp.  BUt.  1001, 
pp.  252,  202.  By  the  latter  section:  "The 
Oommissioner  of  Indian  Affair*  shall,  under 
the  direction  of  the  Secretary  of  Uie  In- 
terior, and  agreeably  to  Bnch  regoIatloaB  ae 
Um  President  may  prescribe,  have  the  man- 
agement of  all  Indian  affairs,  and  of  all 
matters  ariaing  out  of  Indian  relations." 
We  should  hesitate  a  good  deal,  especially  in 
view  of  the  long-established  prartice  of  the 
Department,  before  saying  that  this  lan- 
guage was  not  broad  enough  to  warrant  a 
regulation  obviously  made  for  the  welfare 
of  the  rather  helpless  people  eoneemed.  Tbe 
power  of  Congress  is  not  doubted.  The  In- 
diana have  been  treated  as  wards  of  the 
aatfon.  Borne  such  luperTiston  was  neces- 
sary, and  haa  been  eierclsed.  Id  the  ab- 
sence of  special  provisions,  naturally  it 
would  be  exerrised  by  the  Indian  Depart- 
However,  tt  hardly  la  necessary  to  pass 
upon  that  point.  Although  the  answer  gave 
the  decision  a  date,  that  did  not  open  It  for 
consideration.  If  tbe  Secretary  had  authori- 
ty to  pase  on  the  relatoT's  right  to  select 
land,  his  juriadictlon  did  not  depend  upon 
bla  decision  being  ri^t.  By  ailing  that 
he  had  denied  tbe  application  be  did  not  in- 
voke the  revision  of  his  reasons  by  a  court, 
«ven  when  he  saw  fit  to  add  tbe  date.  He 
raised  no  question  of  law,  but  simply  stood 
«n  his  authority  and  put  forward  hia  de- 
elaion  as  final.  As  we  have  implied,  such 
an  answer  afBrms  not  merely  the  past  but 
the  present  determination  of  the  answering 
tribunal,  and  must  be  assumed  to  be  based 
«n  reason!  that  tbe  respondent  deems  ade- 
quate. Bven  if  those  given  in  the  letter 
of  July  8,  1901,  had  been  bad,  they  could 
V  Bot  be  taken  to  exhaust  the  Secretary's 
r  grouuda.  He  has  not  disclosed  to*the  court 
any  statement  of  those  grounds  purporting 
to  be  exhaustive  and  complete,  and  the 
eonrt  cannot  make  an  inquisition  Into  hts 
mental  processes  to  see  whether  they  were 
eorreet.  See  DeCambra  v.  Itogers,  188  O. 
8.  119,  122,  47  L.  ed.  TS4,  735,  £S  Sup.  CL 
Hep.  619. 
Wa  doubt  If  Congress  meant  to  open  an 


appeal  to  the  eourts  in  all  eases  where  an 
applicant  Is  diBsatisfled.  Of  course  the 
promise  of  the  United  Statea  that  thera 
shall  be  allotted  160  acres  to  each  member 
of  the  Wichita  band  may  be  said  to  confer 
an  absolute  right  upon  every  actual  mem- 
ber of  the  band.  But  someone  must  decide 
who  the  members  are.  We  already  have 
expressed  the  opinion  that  the  primary  de- 
daion  must  come  from  tbe  Secretary.  Ther* 
is  no  Indication  of  an  intent  to  let  appli- 
cants go  farther.  There  are  ineuperabls 
diffienlties  In  the  way  of  at  least  this  form 
of  suit,  and  the  Department  of  tne  luterior 
generally  has  been  the  euatodian  of  Indian 
rights. 


(SOB  U.  B.  m 
CmZEJfff    SAVINGS    ft    TRUST    COM- 
FAN?,  Appt, 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY,  Belleville  ft  Sonthem  lUlnoli 
Railroad  Company,  and  St  Louie,  Alton, 
ft  Terre  Hauto  Railroad  Company. 

Conrts— inrisOietloa  of  circuit  ceurt-^iop- 
er  district  for  suit — hiinging  In  absent 
defendants. 

1.  A  suit  to  cancel  and  annul  certain 
deeds  and  leases  of  the  property  of  a  railway 
company  lying  wholly  within  the  eastern 
district  of  Illinois  may  be  brought  and 
maintained  in  the  Federal  circuit  court  for 
that  district  against  defendants  who  are 
Inhabitants  of  the  northern  district  of  Illi- 
nois,  as  being  a  suit  to  remov«  an  "encum- 
brance or  lien  or  cloud  npon  the  title  to 
real  or  personal  property  within  the  dis- 
trict where  such  suit  is  brought,"  within 
the  meaning  of  the  act  o{  March  S,  ISOO^ 
33  Stat,  at  L.  992,  996,  chap.  142T,  U.  8. 
Comp.  Stat.  Bupp.  1906,  p.  63),  3  8,  authorix- 
iatf  the  making  of  an  order  in  sudi  suits  to 
bnnc  In  abaent  defendants  who  are  not 
inhabltanU  of,  or  found  within,  the  distrld^ 
and  who  do  not  voluntarily  appear. 
Appearance— general  or  special— waiver. 

2.  Tbe  benefit  of  the  qualified  appear- 
ance by  defendants  at  the  time  of  filing 
pleas  to  the  jurisdiction  Is  not  waived  by 
arguing  the  merits  of  the  ease  as  disclosed 
by  the  bill  on  the  hearing  as  to  the  suffl- 
clency  of  such  pleas,  where  there  was  no 
motion  for  tbe  dismiBsal  of  the  bill  for 
want  of  equity,  and  the  discussion  of  the 
merits  was  permitted  or  invited  by  tbo 
court  In  order  that  it  might  be  informed  on 
that  question  If  tt  concluded  to  consider 
the  merits  along  with  the  question  of  tho 
suffldeney  of  the  pleaj.* 


[Ko.  23S.] 


■  ta  petal,  see  v«L  ■,  0«A  DK.  AppsarsMSk  M  4H4. 
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APPEAL  from  iha  Clieuit  Oonrt  of  tlia 
United  Statea  for   the  Eaat«ni  Dutrlct 
of  HIInoiB  to  review  a  judgment  diBmiasiitg, 


for  want  of  juriBdiction,  »  salt  to  cancel  and 
annul  certain  deeds  and  leases  of  the 
property  of  a  lailway  company  lying  wholly 
within  that  district,  against  defendants  who 
are  inhabitants  of  the  northern  district  of 
niinois.  Reversed  and  remanded  for  fnrtlter 
proeeedings. 

The  facta  are  stated  In  the  opinion. 

Messn.  Edwftid  C.  Eliot  and  William  B. 
Bandera  for  appellant. 

Messrs.  J.  M.  Dicldnion  and  Blewett  Lee 
for  appellees. 

Mr.  Justice  HarUn,  deUvered  the  opinion 
of  the  court: 

This  suit  In  equity  waa  brought  In  the 
drauit  eonrt  of  tbe  United  States  for  the 
eastern  district  of  IlUnoia  against  the  IlU- 
Bois  Central  Railroad  Company,  the  Belle- 
^  Tills  &.  Southern  Illinois  Railroad  Oampany, 
•  the  St.  Louis,  Alton,  ft  Tem'Hante  Rail- 
road Company,  all  Ulinols  corpontlons  (to 
be  hereafter  called,  reapeetlvely,  the  lUl- 
Boie,  the  Bellerille,  and  Terre  Haute  com. 
paniea),  and  the  United  State*  Tmst  Com- 
pany, a  New  Tork  ooTp<H«tian.  The  last- 
named  corporation  was  nerer  served  wttb 
{troeesa  and  did  not  appear  in  the  init.  The 
caae  pretents  a  question  aa  to  the  Jnrisdio- 
tion  of  the  court  below. 

The  plaintiff,  an  Ohio  corporation.  Is  the 
holder  of  400  shares  of  tbe  oommon  sto^ 
of  the  Belleville  eompany,  end  snea  as  well 
in  Its  own  a*  on  behalf  of  all  other  atoek' 
holders  of  that  company,  or  beneHciaries, 
who  may  ehooee  to  come  in  sad  bear  their 
proportion  of  the  ooat  and  expenses  of  the 
proceedings.  Assuming  tbe  allegations  of 
tbe  bill  to  be  true,  the  anit  is  not  a  eol- 
hislve  one,  and  oonid  bs  properly  brought 
by  a  stockholder  of  the  Bellerille  eompany, 
Baking  that  company  a  defendant. 

The  bm  refers  to  varloas  instraments, 
deeds,  and  lessee,  as  follows:  A  deed  of 
October  1st,  1895,  between  the  Terre  Hauta 
eompany,  the  IlUnois  eompany,  and  the 
Belleville  company,  whereby  the  railroad 
and  properties  of  the  Belleville  eompany, 
then  held  by  the  Terre  Haute  under  a 
lease  exeented  in  IBflO,  were  transferred  to 
the  IlUnois  eompany,  for  a  period  of  ninety' 
nine  years;  a  deed  of  September  10th,  18ST, 
to  which  the  Belleville  and  Terre  Haute 
eompanies  were  parties,  and  which  purport- 
ed to  transfer  tiie  title  to  aU  the  railroad 
properties  of  the  former  to  the  latter 
pany;  a  lease  of  September  ISth,  1S97,  by 
the  Terre  Haute  company  to  the  Illinois 
Central  Railroad  Company,  oonflrmlng  the 
above  lease  of  Oetobar  1st,  I8DB,  and  oov- 
eriog,  among  other  prapartlsit  th«  BelleTflle 


railroad,  extending  from  BeUevflle,  in  8t 
Clair  oannty,  Illinois,  to  Duqnoin,  Perry 
county,  in  the  same  state;  and  a  deed  of 
February  17th,  190^  between  the  Terra 
Haute  company,  and  the  Illinoia  eompany, 
purporting  to  convey  to  the  latter  company 
all  the  railroad  properties,  corporate  rights 
and  franchises  of  tbe  former  company.  $ 

'The  plaintiff  prayed  that  these  leases  and* 
deeds,  so  far  as  they  affect,  or  purport  t« 
affect,  the  properties,  franchises,  rights,  or 
liabilities  of  the  Belleville  oompany,  be  can- 
celed and  declared  void,  and  that  that  oom- 
pany be  required  to  return  and  acooont  for 
whatever  consideration  It  may  have  received 
under  such  leases  and  deeds  to  tbe  party 

parties  from  whom  tbe  oonsldarstion  may 
have  moved. 

The  bill  charges,  in  substance,  tbat  said 
deeds  were  illegally  and  fraudulently  pro- 
cured by  the  rnlnois  Central  Rsilroad  Com- 
pany, and  by  means  of  those  instrument^ 
and  by  various  improper  Bchemes,  It  hai 
acquired  not  only  complete  control  over  and 
possession  of  the  BelleviUe  company  and 
aU  Its  properties,  but  has  managed,  and  Is 
continuing  to  manage,  those  properties  la 
Its  own  Interest  and  in  total  disregard  of 
the  rights  of  holders  of  the  oommon  atodt 
of  the  Belleville  company.  Indeed,  It  If 
diatged  that  what  the  Illinois  Central  Ridl- 
road  Company  has  done,  la  doing  (and,  un- 
less restnined,  will  eontinne  to  do),  has 
practically    destroyed    the    value    of    sneh 

ock. 

The  plaintiff  also  prayed  for  a  decree  or- 
dering the  defendant,  the  Illinoia  Central 
Railroad  Oompany,  to  account  for  and  paj 
over  to  the  Belleville  company,  or  to  a  re- 
ceiver to  be  appointed  for  that  oompany, 
such  proportion  of  the  yearly  gross  earn- 
ings a«  the  Belleville  oompany  is  entitled 
to  under  the  lease  executed  by  and  between 
the  Belleville  eompany  and  the  Terre  Eant* 
Sailniad  Compuiy,  bearing  date  October  1st, 
1860;  eneh  accounting  to  cover  each  ftseal 
year,  or  part  thereof,  from  the  time  when 
the  nUnoia  Central  Railroad  Company  Urst 
aequired  the  railroad  properties  of  the 
Belleville  eompany  aa  lessee  or  sublessee 
under  the  lease  executed  on  or  about  the 
lit  of  April,  1896,  up  to  the  time  of  sud 
accounting;  further,  for  "an  order  appoint- 
ing a  leeeiver  for  the  BellevillB  &,  Southern 
Illinois  Ridlroad  Oompany,  with  the  usual 
powers  of  sneh  recrivers ;  and  that  the  HUnola 
Central  RUhoad  Oompany,  through  its  ofB- 
oeis  and  agents,  be  ordered  to  BUTrender  and  9 
dellrer  to  said  receiver  all  tb«*eorporata  aa-  * 
sets,  books,  papers,  and  everything  that 
rightfully  belongs  to  tbe  Belleville  &  South- 
ern Illinoia  Railroad  Company,  and  that  tha 
nUnoIs  Oentral  Railroad  Company  be  or- 
dered to  aeeount  to  soeb  reeeiver,  aa  Is  beta* 
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inbcfon  prayed.  That  the  defandant,  the 
nUnoU  Central  Railroad  Company,  its  «ffi- 
•an  aDd  aganti,  be  rutralned  from  farther 
Tiolating  the  righti  of  7011T  orator,  and  tw 
ordered,  directed,  and  rettrained  ia  particu- 
lar from  interfering  in  any  way  with  laid 
reoelvor,  or  with  the  operation  of  laid  Belle- 
Tille  company  ai  an  Independent  and  sepa- 
rate railroad  eompany;  and  for  auch  other 
and  further  relief  a*  the  equity  of  the  ease 
may  require." 

Proceaa  In  the  eaia  againit  the  Illlnoie 
company  waa  served  upon  iti  ticket  agent 
at  Eut  St.  Louie,  "there  being  no  preetdent, 
Tio*  preaident,  eeeretary,  or  treasurer  of 
that  eompany  found"  in  the  diatriet;  and 
againit  the  Belleville  and  Terre  Eante  com. 
paniea,  upon  a  director  of  each  company,  at 
Pinkney^le,  Illinois,  there  being  no  preai- 
dent, vice  preaident,  aeeretary,  or  treaanrer 
of  either  of  thoM  eompaniea  found  in  the 
dbtrict. 

The  Bellerille  company  pleaded— eapedal- 
ly  appearing,  under  pmteat,  for  the  purpoaea 
rf  ita  plea,  and  no  other^hat  the  court 
below  waa  withont  Jurisdiction  to  proceed 
against  it,  in  that  the  defendant  was  an  In- 
habitant of  the  northern  division  of  the 
■orthem  dlatrict  of  Dllnots,  having  Ita  resi- 
dence In  that  divlaion  and  district  at  Chi- 
eago,  where  Its  corporate  meeting*  were  held 
and  its  corporate  hnaineas  transacted. 

SlmiUf  pleas  were  llled  by  tb«  Ten*  Haute 
oompany  and  the  Ollnols  Central  Railroad 
Company,  each  apedally  appearing  under 
protect  for  the  purpose  only  of  denying  the 
Jnrisdietion  of  the  court  tielow,  and  each 
eompany  claiming  to  be  an  inhabitant  and 
leildent  of  the  northern  diatriet  »f  mtnols. 

By  its  final  order  the  court  eostained  the 
pleas  to  the  jurlsdlotion,  and  dlamlssed  the 
n  niik 

>   *  This  ease  is  here  upon  a  certlflBate  a*  to 
the  JuHadlction  of  the  dreult  oonrt. 

The  eastern  district  of  IHlnoIs  was  ere- 
ated  by  the  act  of  Congress  approved  March 
•d,  IMS,  chap.  1427.  33  Stat  at  L  092,  990, 
V.  B.  Oomp.  Stat.  Bupp.  1006,  p.  03.  The 
pvsent  suit  in  equity  was,  as  we  have  stat- 
ed, instituted  in  the  drcnit  eoort  for  that 
district,  but  its  jurisdiction  waa  denied  by 
the  Judgment  below  upon  the  gronnd  solely 
that  each  defendant  railroad  corporation 
was  shown  to  be  an  Inhabitant  of  the  north- 
am  district  of  Illinois,  not  of  the  eutem 
district,  and,  therefore,  this  soit  was  not 
local  to  tbe  latter  district. 

By  the  8th  section  of  the  act  of  March 
Sd,  IST6,  determining  the  jurisdiction  «f  the 
drcuit  courts  of  the  United  States,  it  was 
provided;  'That  when.  In  any  salt  eom- 
menced  in  any  drcuit  court  of  the  United 
•tatas,  to  enforce  any  legal  or  equitable 


enoumbronoa  or  Hen  or  eloud  upo»  t\»  HtU 
to,  real  or  peraonol  property  icitMa  the  dU- 
trict  toksra  mtch  tuit  m  irought,  one  or 
more  of  the  defendants  therein  shall  not  be 
an  inhabitant  of,  of  found  within,  the  said 
district,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  absent  defend- 
ant or  defendants  to  appear,  plead,  answer, 
or  demur,  by  a  day  certain  to  be  designated, 
which  Older  alxall  be  aerved  on  such  absent 
defendant  or  defendanta,  if  practicable, 
wherever  found,  and  alao  upon  the  person  or 
persona  in  poaaeaaion  or  charge  of  a^d  prop- 
erty. If  any  there  be;  or,  where  aueh  per* 
aonal  servlee  upon  sudi  absent  defendant  or 
defendants  b  not  practicable,  such  order 
ahall  be  published  in  such  manner  as  the 
court  may  direct,  not  less  than  once  a  week 
for  six  consecutive  weeks;  and  in  case  suck 
absent  defendant  shall  not  appear,  plead, 
answer,  or  demur  within  the  time  so  lim- 
ited, or  within  some  further  time,  to  he  al- j 
lowed  by  the  court,  in  its  discTetion,>anil* 
upon  proof  of  the  service  or  pablieatlon  of 
aald  order,  and  of  the  performance  of  the 
directions  contained  In  the  same,  it  shall  be 
lawful  for  tlie  court  to  entertain  Jnriadle- 
tlon,  and  proceed  to  the  hearing  and  adju- 
dication of  such  suit  In  the  same  manner 
as  if  such  absent  defendant  had  lieen  served 
with  process  within  tbe  said  district;  but 
said  adjudication  shall,  as  regards  si^d  ab- 
sent defendant  or  defendants  without  ap- 
pearance, aSeet  only  the  property  which 
shall  have  been  the  subject  of  the  suit  and 
under  the  jurisdiction  of  the  court  therein, 
within  sudi  dirtriet,"  etc  18  Stat,  at  L. 
4T0,  472,  diap.  137,  U.  8.  Comp.  Stat.  1901, 
p.  518. 

These  provisions  were  substantially  tbosa 
embodied  in  |  73B  of  the  Reviaad  Statutes, 
except  that  the  act  of  ISTB  embraced  [as 
I  Tt8  did  not)  suite  in  equity  '^  remove 
any  encnmbianee  or  Hen  or  doud  upon  the 
title  to  real  or  personal  property."  Both 
i  73S  and  the  act  of  IB7B  related  to  legal 
and  eqnttable  liens  or  dalms  on  real  and 
personal  property  wilMw  Ike  dktriat  lohers 
the  euU  was  hrtmgkt. 

The  repealing  elaosa  of  the  Jndldary  aet 
of  1887,  1888  (24  Stat,  at  L.  (UH,  ohap.  378, 
~  Stat,  at  L.  433,  diap.  BSD,  U.  B.  Oomp. 
Stat.  1001,  p.  SOS),  did  not  reaeh  the  8th 
section  of  the  aet  of  187S.  That  section  is 
still  in  force,  a*  was  expressly  held  in  Jel- 
lenlk  V.  Huron  Copper  Mln.  Co.  177  U.  B. 
1,  10,  44  li.  ed.  047,  SSO,  20  Sup.  Ct  Rep. 
SSO. 

We  are  then  to  inquire  as  to  the  scape 
of  the  Sth  section  of  the  above  act  of  187S. 
And  that  Inquiry  invelves  the  questios 
wltether  this  suit  b  ona  '^  SBearoe  any  l» 
gal  or  •    '    '       ' 
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to  remove  tmy  eneumbrance  or  lien  orelond 
upon  tlie  title  to,  real  or  peTSOD&I  property" 
within  the  eaitem  district  of  Illinois  where 
the  auit  was  brought. 

In  Mellea  y.  Moline  Malleable  Iron  Works, 
181  U.  S.  352,  33  L.  ed.  178,  9  Sup.  Ct.  Rep. 
781,  we  had  occaBion  to  examine  the  pn>- 
TleioDB  of  the  >ct  of  IS7S.  A  queetion  there 
Arose  ft!  to  the  jurisdiction  of  a  eirenit 
court  of  the  United  States  to  render 
cree  annnJIing  a  trust  deed  and  chattel 
gage  oovering  propertj  within  the  district 
where  the  luit  was  brought,  in  which  suit 
the  defendscta  did  not  appear,  but  were 
proceeded  against  in  the  mode  authorized  b; 
gtho  above  act  of  1875.  This  court  said: 
•  Tnis* previous  statute  gave  the  above  rem- 
edy only  in  suits  'to  enforce  any  legal  or 
equitable  lien  or  claim  againet  real  or  per- 
sonal property  within  the  district  where  the 
suit  is  brought,'  while  the  act  of  lS7fi  gi> 
It  also  in  suits  brought  'to  remove  any  ( 
mmbranee  or  Hen  or  cloud  upon  the  title 
to"  audi  property.  Rev.  SUt.  |  738;  18 
Stai  at  L.  4T2,  chap.  137,  |  B,  U.  S.  Comp. 
Stat.  1901,  p.  S13.  We  are  of  opinion  that 
^  the  suit  instituted  by  the  furnace  company 
against  the  Iron  works  and  others  belonged 
to  the  class  of  suits  last  described.  Th» 
tnul  deed  and  chattel  mortgage  in  Question 
embraced  *p«eifte  property  witKin  the  dta- 
triet  in  lohioA  the  suit  uxu  brought.  The 
furnace  company,  in  behalf  of  itself  and 
other  creditors  of  the  iron  works,  claimed 
an  interest  In  such  property  as  constituting 
a  trust  fund  for  the  payment  of  the  debts 
of  the  latter,  and  the  right  to  have  it  sub- 
jected to  the  payment  of  their  demands. 
In  Graham  v.  Ia  Crosse  &  Id.  R.  Co.  102  U. 
8.  148,  181,  28  L.  ed.  108,  111,  this  court 
said  that  Vben  a  oorporation  became  In 
solvent,  it  is  so  far  civilly  dead  that  its 
property  may  be  administered  as  a  trust 
fund  for  the  beneflt  of  the  stockholders  and 
creditors.  A  court  of  equity,  at  the 
Stance  of  the  proper  parties,  will  then  make 
those  funds  trust  funds  which.  In  other  elr- 
eumstanwe,  are  as  much  the  absolute  prop- 
erty of  the  oorporation  as  any  man's  prop- 
erty is  his.'  See  also  Mumme  v.  Fotomaa 
Co.  8  Pet.  281,  28fl,  8  L.  ed.  B4S,  MT;  Mor- 
gan County  V.  Allen,  103  U.  S.  408,  500,  26 
L.  ed.  408,  S02;  Wabash,  St.  L.  ft  P.  R.  Co. 
V.  Ham,  114  U.  S.  687,  694.  20  L.  ed.  235, 
238,  6  Sup.  Ct.  Rep.  1081;  2  Story,  Eq.  Jur. 
i  1262;  1  Perry,  Tr.  i  242.  The  trust  deed 
and  chattel  mort'riigc  executed  by  the  Iron 
works  created  a  lien  upon  the  property  in 
favor  of  Wheeler,  Carson,  Hill,  and  the  Kea- 
tor  Lumber  Company,  superior  to  all  other 
creditors.  The  (umace  company,  in  behalf 
of  itself  and  other  unsecured  creditors,  as 
well  aa  Wheelock,  denied  the  validity  of 
HUl'a  litn  as  agidnst  thsm.    That  lien  was 


therefore  an  encumbrance  m  cloud  upon  the 
title,  to  their  prejudice.  Until  such  lien  or 
encumbrance  was  removed,  they  could  not 
know  the  extent  of  their  interest  in  tha 
property  or  in  the  proceeds  of  its  sale.  Tha* 
ease  made  by  the  original,  as  well*as  cross* 
suit,  seems  to  be  within  both  the  letter  and 
the  spirit  of  the  act  of  1876." 

A  recent  case  is  that  of  Jellenik  t.  Huron 
Copper  Min.  Co.  supra.  That  was  a  suit  by 
stockholders  of  a  Michigan  corporation.  Its 
object,  as  tlie  bill  disclosed,  was  to  remove 
the  cloud  that  had  oome  upon  their  title  to 
the  shares  of  stock  held  by  them.  The  is- 
sues in  the  case  made  it  necessary  to  deter- 
mine the  scope  of  the  above  act  of  187B, 
chap.  137.  This  court  said:  "Prior  to  th« 
passage  of  the  above  act  of  March  3,  1875, 
the  authority  of  a  circuit  court  of  the 
United  States  to  make  an  order  directing  a 
defendant — who  was  not  an  inha'bitant  of 
nor  found  within  the  district,  and  who  did 
not  voluntarily  appear — to  appear,  plead, 
answer,  or  demur,  was  restricted  to  suits 
In  equity  brought  to  enforce  legal  or  Sui- 
table liens  or  claims  against  real  or  per- 
sonal property  within  the  district.  Rev. 
Stat  t  738.  But  that  act  nctended  tha 
authority  of  the  court  to  a  suit  brought  'to 
remove  any  encumbrance  or  lien  or  eload 
upon  the  title  to  real  or  personal  property 
within  the  district  where  such  suit  II 
brought.'  Due  of  the  objects  of  the  present 
suit  was  to  remove  an  encumbrance  or  cloud 
upon  the  title  to  certain  shares  of  the  stock 
a  Michigan  corporation.  No  questioa 
is  made  as  to  the  jurisdiction  of  the  court 
I  far  as  it  rests  upon  the  diverse  citiEen- 
ilp  of  the  parties.  The  plaintiffs  alleged 
that  they  were  the  equitable  owners  of  that 
stock,  although  the  legal  title  was  in  cer- 
tain of  the  defendants.  The  relief  asked 
a  decree  establishing  their  rightful  ti- 
tle and  ownership;  and,  in  order  that  such 
a  decree  might  be  obtained,  the  defendanU 
referred  to  were  ordered  to  appear,  plead, 
)r  demur;  but,  as  they  refused  to 
do  so,  the  circuit  court  decided  that  it  could 
not  proceed  further.  That  court  was  of 
opinion  that  'the  shares  of  stock  in  queetion 
not  personal  property  within  the  dis- 
trict within  the  purview  of  the  statute  of 
the  United  States  authorizing  the  bringing 
in  by  publication  of  notice  to  nonresident 
defendants  who  assert  some  right  or  claim 
to  the  property  which  is  the  subject  of  suit.'g 
82  Fed.* 778,  T7B.  The  proper  forum,  the* 
court  said,  for  the  litigation  of  the  ques- 
tion involved,  would  he  in  the  state  of  which 
the  defendants  were  cititens.  The  question 
to  be  detormined  on  this  appeal  is  whether 
the  stock  in  question  is  personal  propertj 
within  the  district  In  which  the  suit  was 
brought.    If  it  la,  then  the  case  it  embraced 
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br  the  met  of  187S,  Oit-p.  137,  uid  tk*  dr- 
eoit  oonrt  aired  In  diuniMing  the  bOL" 
Agtta:  li  U  •nffident  for  thii  oaM  to  m? 
Uut  the  atnta  nudar  irhoae  laws  tha  eom- 
pan;  oame  into  ezUtenee  haa  deolared,  u  it 
Iswfnllj  might,  that  such  itook  !■  to  be 
deemed  personal  property.  That  li  a  rule 
which  the  droiilt  court  of  the  United  States, 
■ittiog  in  Uichigan,  ehonld  enforoe  as  part 
of  the  law  of  the  itate  In  respect  of  cor- 
porations created  by  it.  The  stock  held  by 
the  defendant!  residing  outside  of  Mlehl- 
gan  who  refused  to  submit  tbemselTcs  to 
the  Jurisdiction  of  the  circuit  court  being 
regarded  as  personal  property,  the  act  of 
ISTff  muat  be  held  to  embrace  the  present 
ease  if  the  stoclc  In  question  la  'within  the 
diitrict*  In  which  the  suit  was  brooght. 
Whether  the  stock  is  in  Uichigau,  so  aa  to 
authorize  that  state  to  subject  it  to  taxa- 
tkii  as  against  IndJridual  ahareholdeis  dom- 
iciled in  another  state.  Is  a  question  not 
presented  in  this  eaae,  and  we  expreas  no 
opinion  upon  it.  But  we  are  of  opinion 
that  it  is  within  Uichigan  for  tlie  purposea 
of  a  suit  brought  tltere  against  the  oompanj 
~^neh  shareholders  being  made  partlea  to 
the  suit — to  determine  whether  the  stock  Is 
rightfully  bald  by  them.  The  certifieatea 
are  only  eridence  of  the  ownership  of  the 
shares,  and  the  Interest  represented  by  the 
sharea  is  held  by  the  company  for  the  bene- 
fit of  the  true  owner.  As  the  habitation  or 
domidi  of  the  company  is  and  must  be  In 
the  state  tluit  created  it,  the  property  lep- 
resented  by  its  eertifleatea  of  stock  may  be 
deemed  to  be  held  by  the  company  within 
the  state  whose  creature  it  Is,  whenerer  It 
Is  sought  by  ault  to  determine  who  Is  Its 
real  owner.  This  principle  la  not  affected 
by  the  fact  that  the  defendant  Is  anthor- 
laed  by  the  laws  of  Mlehigan  to  hare  an 
n  ofHoe  in  another  state,  at  which  a  book 
?  showing  the  transfers'of  stock  may  be 
kept"  See  also  Dick  t.  Fonker,  ise  U.  8. 
404,  SO  L.  ed.  201,  IS  Sup.  Ct  Kep.  124. 

These  decisions,  we  thinit,  make  It  clear 
that  this  suit  comes  within  the  act  of  1ST6, 
aa  one  to  remoTe  an  encumbrance  or  cloud 
npon  the  title  to  real  property  within  the 
eastern  district  of  Illinois.  The  railroad  In 
qneatlon  m  wfiolJg  within  tJiat  dittriot,  al- 
though the  defendant  eorporationa,  indnd- 
ing  the  Belleville  company,  may  hold  their 
annual  or  other  meetings  In  Chicago.  The 
bill  seeks  the  cancelation  of  the  deeds  and 
leaaea  under  and  by  authority  of  which  the 
properties  of  the  BelleTllle  company  are 
held  and  managed  in  the  interest,  as  la  al- 
leged, of  the  Illinois  Central  Railroad  Com- 
pany, and  to  the  deatruetlon  of  the  rights 
9t  the  stoekholdera  of  ths  Bell««ille  oom- 
panj. ^e  bin  also)  as  we  hare  aan,  praya 
§at  tba  appoIntBUBi  of  a  r— rfrst  ti  tfet 


Belleville  company,  and  tha  anrrendar  and 
delivery  to  such  racelTer  of  all  its  corporate 
assets,  books,  papers,  and  everything  that 
rightfully  belongs  to  it,  and  account  to  such 
receiver,  aa  prayed;  also,  that  the  niinoia 
Central  Eailroad  Company  be  restrained 
from  Interfering  in  any  way  with  the  re- 
ceiver, or  with  the  operation  of  the  Belle- 
Tllle railroad  aa  an  independent,  separate 
company.  In  addition,  there  ia  a  prayer  in 
the  bill  tor  general  relief.  If  the  dceda  and 
leasee  in  qu«atIon  are  adjudged  to  be  void, 
the  entire  situation,  aa  to  the  possession 
and  control  of  the  BellBville  railroad  prop- 
erties, will  be  ebanged,  and  the  alleged  en- 
cumbrances npon  the  properties  of  the  Belle- 
Tille  oompany  will  be  removed.  We  expreas 
no  opinion  upon  the  queatton  whether,  upon 
its  own  showing,  or  in  the  event  the  alle- 
gations of  the  bill  are  sustained  by  proof, 
the  plaintlB  ia  entitled  to  a  deerae  giving 
the  relief  asked  by  H.  There  was  no  de- 
murrer to  the  bill  aa  being  inaufficlent  In 
equity.  The  only  Inqnliy  now  ia  whether, 
looking  at  tlie  allegations  of  the  bill,  the 
suit  Is  of  sudi  a  nature  aa  to  bring  It  wltB- 
in  the  act  of  18T6,  a*  one  tc  remooe  enoutn- 
bronoes  or  aloud*  upon  rtal  or  peraoNol 
property  lotfAm  (As  dittiiet  loAera  1A«  wit 
too*  hroiifht,  and,  therefore,  one  toooJ  tog 
euoh  dietriot.  The  court  below  held'that* 
the  anit  was  not  one  which  could  be  bron^t 
and  maintained  agalnat  the  defendant  tor- 
porationa  found  to  be  Infaabitanta  of  an- 
other distriot,  and  not  voluntarily  appear- 
ing in  the  suit;  and  this,  notwithstanding 
the  railroad  in  question  Is  wholly  within 
the  district  where  the  suit  was  brou^t 
IS  SUt.  at  L.  472,  cha^  137,  U.  8.  Comp. 
Stat.  1901,  p.  SIS;  2B  SUt.  at  L.  436,  diap. 
SOS.  If  the  suit  was  within  the  terms  of 
the  aet  of  1S7B,  then  the  eiroolt  eonrt  of  ths 
aaatem  district  of  lUlnois,  although  the  de- 
fendant oorporations  may  be  inhabitants  of 
another  district  In  Illlnoia,  could  proceed  to 
such  an  adjudication  aa  the  faeta  would  Jus- 
tify, subject,  of  conrae,  to  the  eondttion  pre- 
scribed by  the  Sth  section  of  that  act,  that 
any  adjudication  afleeting  absent  defend- 
ants without  appearance  should  aSset  only 
euch  property  within  the  district  aa  may  h« 
the  subject  of  the  ault  and  under  the  Juris- 
diction of  the  court. 

The  plaintiff  eontonda  that  this  condition 
was  waived,  and  the  general  appearance  of 
the  defendants  entered,  when  their  oovnMl, 
at  the  hearing  aa  to  the  auffideney  of  the 
pleas  to  the  jnrisdletion,  argued  the  merits 
of  the  eaae  as  disclosed  by  the  bilL  This  Is 
too  harsh  an  interpretation  of  what  oe- 
curred  in  the  oonrt  below.  There  was  no 
motion  for  the  dlsmlaaal  of  the  htll  for 
want  of  equity.  The  dlsoassioB  of  the  mtr- 
m  was  pennlttad  m  tavitod  Ij  the  mkI 
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la  ordor  that  It  miglit  b*  Infonned  on  thftt 
qnMtloB  In  the  erent  It  MDolndad  to  eaa- 
«ider  the  muitB  along  with  the  question  of 
the  nilBciency  of  the  pleaa  to  the  JorUdie- 
tlon.  We  are  utiifled  that  tlw  defendanta 
did  not  intend  to  waive  the  beoefit  of  their 
qnaliiled  appearance  at  the  time  of  filing 
the  pleaa  to  the  Jnriadletlon. 

We  adjudge  that  the  nit  ii  of  inch  a  na- 
tnn  aa  to  bring  it  within  the  jurisdic- 
tion of  the  dtcuft  court  for  the  eaatem  dla- 
triet,  under  the  aot  of  1B7B.  The  Judgment 
muat,  therefore,  be  rcTened,  end  the  eauee 
remanded,  that  the  plaintiff  ma;  proceed, 
as  it  maj  be  adTlsed,  with  the  preparation 
of  Its  ease  nndor  the  act  of  I8TB. 

It  is  so  ordered. 


JAlfBS  O.  TINBL1I7,  Appt, 

T. 

UOROAN  TSKAT,  Unltwl  StatM  Uarshal 
in  and  for  tha  Eaatem  Dlitrfat  of  Vir- 
ginia, at  aL 

Criminal  law— ramoral  to  another  Federal 
diitrict— local  practice  not  controlllnz. 
1.  The  local  practice  under  which  one 
tndlctod  for  a  crime  ii  not  entitled  to  a 
preliminary  examination  prior  to  the  trial 
on  the  merits  haa  no  application  to  the  pro- 
oeedbnga  nnder  U.  B.  Rer.  Stat.  9  1014,  U. 
B.  Camp.  euL  1901,  p.  716,  for  the  anest 
and  lamoral  to  another  Federal  dlitrlot  for 
trial  of  a  person  there  charged  with  an  of- 
fonae  agafaut  the  Unltad  Stataa. 
Ciimlaal  law— ramoral  to  another  Federal 
diatrict — piobabla   cause — indictment    not 
COndnalTe. 

£.  Brldenee  tending  to  ehow  that  no 
offense,  triable  In  tbe  Federal  district  eoort 
'to  which  tha  aeenaed  ii  son^t  to  be  ra- 
moTBd  pnranant  to  V.  S.  Bar.  Stat.  )  1014, 
has  been  oommlttad  by  him  in  that  dis- 
trict, oannot  be  esclnded  in  tba  removal 
proeeadiDge,  on  the  tbeory  that  a  certUed 
eop7  of  the  tndictoient  and  proof  of  the 
identitf  of  the  party  aeenaed  funiiih  eon- 
cloalTa  evidence  of  probable  causet* 
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APPEAL  from  the  Clrettlt  Court  of  the 
United  States  for  the  Esatem  District 
of  ^rginla  to  reriew  an  order  dismissing  a 
writ  of  habeas  corpus  to  inquire  Into  an 
order  of  the  district  judge  of  that  district, 
directing  tbe  removal  to  another  Federal 
district  for  trial  of  a  person  there  charged 
with  an  offense  againtt  tbe  United  States. 
Reversed  and  remanded  with  directions  to 
dIaehaisB  tha  appellant  bom  eoatodf  with- 


The  facta  are  stated  In  the  opinion. 

Mmbtb.  John  J.  Yertrees,  John  S.  Hiller, 
Eenij  A.  U.  Smith,  Jamea  a  Bradford, 
Usroellus  Qreen,  and  Gamer  Wynn  Green 
for  appellant. 

Aaaistant  Attorney  General  HcSeynoldi 
and  Solicitor  Geneial  Hoyt  for  appellees. 

•Mr.   Odef  Justice   Fuller    delivered    the* 
opinion  of  the  oonrt: 

In  Hay,  1906,  the  grand  Jury  la  the  Unit- 
ed States  dronit  court  for  the  middle  dis- 
trict of  Tennessee  returned  an  indictment 
against  thirty  eorparationa,  two  partner- 
shipi,  and  twenty-five  persons,  as  defend- 
ants. This  Indictment  contained  six  counts. 
Oenerally  speaking,  the  first,  second,  fonrth, 
and  fifth  charged  the  defendanta  with  vio- 
lating t  1  of  the  act  of  Congress  approved 
July  2,  1S90,  entitled  'An  Act  to  Protect 
Trade  and  Commerce  against  Unlawful  Re- 
straints and  Uonopollea"  [2fi  Stat,  at  L.  E09, 
chap.  647,  U.  S.  Comp.  SUt.  IMl,  p.  8200], 
and  tbe  third  and  sixtb  counts  charged  them 
nnder  |  B440  of  the  Revised  Statutea  (U. 
8.  Comp.  Stat.  1901,  p.  SO70).  In  July,  1000, 
the  government  presented  to  the  district 
judge  of  the  eastern  district  of  ^^rglnla,  at 
Richmond,  a  complaint  made  by  Mo^an 
Treat,  United  BUtes  Marshal,  alleging  that 
he  believed  James  Q.  Tlnsley  stood  Indicted  g 
aa  aforessld,  and'anncxing  a  certified  copy* 
of  the  indictment  as  a  part  of  the  com- 
pltdnt,  and  praying  that  Tinsley  might  "If 
arrested  and  impriaoned  and  removed  or 
balled,  as  the  caae  may  be,  for  trial  before 
the  said  eireult  oonrt  of  the  United  SUtea 
for  the  middle  district  of  Tennessee,  and 
further  dealt  with  according  to  law."  Tine- 
ley  was  arrested  and  taken  directly  befVro 
the  district  Jndge,  who  acted  aa  oommitttng 
ma^trate  as  well  as  the  judge  to  order  re- 
moval In  the  proceedings  before  the  dis- 
trict judge,  Tlnsley  admitted  that  he  waa 
one  of  the  defendants  named  In  the  indict- 
ment. The  government  relied  on  the  certi- 
fied copy  of  the  indictment,  and  offered  no 
evidence  except  that;  and  saked  for  an  or- 
der to  be  made  for  'nnaley's  commitment 
and  removal  forthwith. 
TOe  record  of  those  prceeadlngs  atatas: 
"And  thereupon  tbe  defendant,  J.  0.  Tina- 
ley,  offered  himself  aa  witness  in  his  own 
behalf,  and,  being  about  to  be  sworn,  the 
United  States,  by  Its  counsel,  thereupon  ob- 
jected to  tbe  witness  being  swam  or  to  say 
testimony  being  given  tn  rebuttal  of  the  in- 
dictment in  these  proceedings,  on  the  ground 
that,  tbe  Identity  of  tbe  defendant  being 
admitted,  inasmuch  as  the  indiotment  on  its 
face  charges  offenses  against  tbe  United 
StatM,  eommittad  and  ti4able  la  tha  Jnrto- 
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diction  In  whidi  the  dcfeoduit  •tands  In- 
dieted,  no  evidence  !■  mdmlnible  here  to  Im- 
peach the  indictment,  *ad  the  order  of  oom- 
mitment   ihould   b«   mule   without    other 

"The  defendant'e  aoanMl  thereupon  of- 
fered to  prore  by  the  defendant  and  other 
vitnessea,  then  and  there  preeent,  that  the 
eireuit  oourt  for  the  middle  dietriet  of  Ten- 
neuee  had  no  juriadictlon  over  the  perun 
of  aald  defendknt  tonching  the  ofFensea 
eharged  in  tald  indictment,  in  that  defend- 
ant and  (aid  other  witneeeea  would,  if  per- 
mitted, teetifj  that  defendant  ta,  and  has 
been  for  many  years,  a  reaident  and  eltiien 
of  the  dtj  of  Richmond,  etate  of  Virginia, 
and  that  defendant  never,  at  any  time,  or 
at  any  place  in  the  itate  of  Tenneuee,  at 
the  tlmea  charged  In  the  Indictment,  did  or 
a  performed,  or  wma  party  to,  or  engaged  In, 
•  any  aet  or  thing  in  the  eaid  Indictment 
eharged  aa  having  been  done  and  performed 
In  any  way  whatsoever  hy  this  defendant 
In  the  laid  etate  of  Tenneaaee;  nor  ha*  de- 
fendant done,  or  performed,  or  been  en- 
gaged in,  or  a  party  to,  the  lame  or  any 
«f  them  Is  any  other  place  or  plaeea  at  any 
other  time  or  tlmea  whatsoever. 

""rheTenpon  cooneel  for  the  government 
nnewed  Ita  objections  aa  aforesaid: 

'After  hearing  oonnsel  on  both  aides,  the 
Mtirt  annouBeed  ita  conolnsions  aa  follows: 

"  The  ooncluslon  reached  by  the  ooart 
la  that,  In  a  procMding  far  the  arrest  and 
remcFval  of  peraona  charged  with  a  violation 
of  the  laws  of  the  United  States  punnant 
to  I  I0I4  of  the  Kevlaad  Statutes  of  the 
United  States  (U.  S.  Comp.  SUt.  1901,  p. 
nO),  before  a  United  State*  dlatrlet  Jndge, 
dtting  In  the  atate  of  Virginia,  In  which 
■tate  there  no  loiter  exists  the  right  of  a 
preliminary  examination  upon  a  arims 
eharged  prior  to  the  trial  upon  the  merits, 
when  said  judge  la  called  upon  t«  aet  aa 
well  in  the  matter  of  the  apprehenelon  of 
■neh  persons  aa  In  their  removal  to  the 
Jnrisdiotlon  in  which  they  have  been  in- 
dieted,  that  npon  the  government's  preaen- 
tation  of  a  niffldent  Indictment,  regularly 
found  by  a  grand  Jory  In  a  court  of  the 
United  States,  properly  charging  the  oom- 
misaion  of  an  offense  within  the  district  in 
which  such  Indictment  la  found,  coupled 
with  proof  of  tbe  Identity  of  the  person 
bdieted,  it  Is  Its  duty  to  properly  ball  such 
person  for  appesranee  before  the  oourt  In 
whkh  he  Is  Indicted,  or  cauae  htm  to  he  re - 
li>ov*d  thereto.' " 

It  was  then  ruled  that  the  teatlmony  of- 
fered was  Inadmtaslble,  and  the  district 
Judn  ordered  that  the  accoaed  either  give 
bail  or  be  held  for  ramovaL  TInsley  de- 
allMd  to  give  bond,  ■  warrant  dltaeting 
'  'b  the  middle  dtabrlat  ti  Tim 


was  iosoed,  and  ha  remained  in  i 
pending  It*  execution.  No  objeetion  wa* 
offered  to  the  Indictment  at  any  time  dnring 
the  proeeedinga  before  the  diatriet  Judge; 

The  district  judge  should  not  have  al- 
lowed himself  to  be  controlled  by  the  stat- 
utes of  Virginia.  In  that  commonwealth 
it  appears  to  have  bean  formerly  required  tj 
that  after*lndietment  an  examination  should" 
be  had;  but  by  subsequent  legislation  It 
was  provided  that  where  an  Indictment  had 
been  found,  a  capiaa  should  be  laaued  for 
the  arrest  of  the  defendant,  and  no  inquiry 
waa  to  be  made.  But,  when  there  was  no 
indictment,  a  person  arrested  for  an  indicta- 
ble ofFenae  must  be  taken  before  a  magia- 
trate  for  preliminary  examination,  and  It 
waa  the  magistrate's  duty  to  Inquire  wheth* 
er  or  not  there  was  snffldeot  eause  for 
charging  the  accused  with  the  offense.  Pol- 
lard's Anno.  Code,  Va.  |i  S9BS,  3969,  UOS) 
Jones  V.  Com.  86  Ta.  861, 10  S.  E.  1005. 

But,  aa  hereinafter  aeen,  the  dlstrkt 
judge,  on  application  to  remove,  acta  Judi- 
cially, and  that  part  of  |  1014  of  the  Sa- 
vised  Statutes  of  the  United  Statas  whidi 
saya  that  the  proceedings  ar»  to  be  eon- 
ducted  "agreeably  to  the  neoal  mode  of 
prooeaa  against  offenders  Ui  aneh  atate,"  baa 
no  relation  to  the  inquiry  on  application  for 
removaL 

Application  was  then  made  to  the  dmilt 
eonrt  tor  writs  of  habeaa  eorpna  and  ea^ 
tiorari,  which  were  granted  and  due  return* 
made.  The  petition  alleged  that  ^nsley 
was  unlawfully  restrained  of  Us  liberty  I7 
the  marshal,  under  color  of  authority  of  the 
United  State*,  hy  virtna  of  a  warrant  for 
removal,  dalmed  to  have  been  Issued  under 
I  lOU,  Revised  SUtnte*.  It  sat  forth  in 
full  the  proceedings  taken  before  the  dis- 
trict judge  and  the  rulings  and  orders  mad* 
during  the  hearing.  It  waa  chained  that, 
under  and  hy  Tfaine  of  danse  2,  I  S,  arti- 
cle 3,  of  the  Oottstitntlon,  and  of  tha  9th 
Amendment,  he  waa  entitled  to  be  triad, 
and  oould  only  be  tried  for  any  alleged  of- 
fense against  tha  United  Btatea  in  the  state 
and  diatrlet  where  the  offenses  eharged  la 
the  indictment  were  committed;  that  th« 
offenses  apeclfled  In  the  indictment  were  not 
committed  In  the  middle  district  of  Tennes- 
see; that  none  of  the  acts  auppoaed  to  have 
been  engaged  la  by  petitioner  were  don* 
within  that  district;  that  the  indictment 
stated  no  offense  and  waa  Insufficient  and 
void.    It  waa  further  alleged  that  the  11 


Amendment;  that  the  rulings  of  the  dis- 
trict judge.  In  holding  the  certified  eopf 
of  tha  lndl<rtment  eonalualre  and  in  refualnf 
to  permit  tbe  introdnetion  of  any  «Tid«ns* 
*■  bOaU  tt  jtmSfOQM,  iqalvad  U«  W 
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ilg^ta  Becimd  by  Ilia  Conatitntioii  wid  hj  | 
1014,  Rerlsed  St&tntaa;  uil  that  he  wu 
deprlTed  of  hia  Ubsrty  without  due  pToeeu 
of  Uw. 

At  the  hearing  before  the  dmiit  court,  in 
addition  to  the  record  of  the  proeeedingi  be- 
fore the  district  Jadge,  ui  offer  waa  made 
to  prove  by  vltnesaee  the  facte  set  forth  in 
the  petition,  but  the  court  did  not  admit 
the  aame,  becauee  it  waj  held  that  tlte  eer- 
tlfied  0Dp7  of  the  indictment,  vith  proof  of 
tlie  Identity  of  the  party  acooaed,  inffident- 
I7  e*ta1)lielted  the  exiiteace  of  probable 
mxut. 

lit  otlter  worda,  the  indictment  wai  in  ef- 
fect held  to  Im  oohcIubItc.  The  drenlt 
Judge  laid.  It  ii  true,  that  probable  eauae 
muat  b«  ahown  in  order  to  obtain  a  rernoTal, 
but  he  held  that  Inaamuch  aa  the  copy  of 
the  tnfictment  alone  waa  regarded  aa  anf- 
fident  eridencA  of  probable  eanae  in  Bea- 
ym  T.  Henkel.  194  U.  S.  7S,  43  L.  ed.  SS2, 
£4  Sup.  CL  Rep.  COS,  It  was  auffldent  in  the 
preaent  cucl  In  that  caae,  howerer,  no  evi- 
dence waa  introduced  to  overcome  the  pri- 
ma facie  caae  made  by  the  indlotment  ex- 
cept that  evidence  was  offned  aa  to  wliat 
passed  in  tlie  grand  jury  room,  and  rejected 
on  that  ground,  and  not  iMcanaa  It  went  to 
the  merita. 

Section  1014  of  the  Reriaed  Btatntea  reada 
•a  followa: 

Tor  any  crime  or  offense  agatnat  the 
United  States,  tbe  offender  may,  by  any 
Justice  or  Judge  of  the  United  States,  or  by 
any  commlaeioner  of  a  drcnit  court  to  take 
Ml,  or  by  any  chancellor,  judge  of  a  an- 
preme  or  auperior  court,  clilef  or  first  judge 
of  common  pleas,  mayor  of  a  dty,  justice 
of  the  peace,  or  other  magistrate,  of  any 
state  where  he  may  be  found,  and  agree- 
ably to  the  usual  mode  of  process  against 
offenders  In  such  state,  and  at  the  expense 
of  the  United  Statea,  be  arrested  and  im- 
priaoned,  or  bailed,  aa  tbe  case  may  be,  for 

*  trial  before  such  court  of  the  United  States 

*  aa  by  law  has  eognlsanee  of  tbe  offense. 
Coplea  of  the  prooesa  shall  b«  returned  aa 
apeedlly  as  may  ba  into  the  elnk's  office  of 
aach  court,  together  with  the  recognizancea 
of  the  witnesses  for  their  appearance  to 
teatify  ht  the  case.  And  where  any  of- 
fender or  witness  Is  committed  In  any  dis- 
triot  other  than  that  where  the  offense  la 
to  be  tried,  it  aball  be  the  duty  of  the  judge 
of  the  district  where  such  offender  or  wit- 
ness Is  imprisoned,  seasonably  to  Issue,  and 
of  the  marabal  to  execute,  a  warrant  for 
liis  removal  to  tlte  district  where  the  trial  la 
to  be  had." 

Obrioualy  the  first  part  ct  tbia  section 
provides  for  the  aireat  of  any  offender 
agalnat  the  United  Statea  wlurevat  found, 
■ad  withont  refereneo  to  wliethar  ke  baa 


been  Indicted;  but  when  ha  baa  been  in- 
dicted In  a  Strict  in  another  atate  than 
the  dfatrict  of  arrest,  then,  after  the  of- 
fender has  been  committed,  it  becomes  the 
duty  of  the  district  judge,  on  inquiry,  to  Is- 
sue a  warrant  of  removal.  And  it  Iios  been 
repeatedly  held  that  in  such  cases  tbe  judge 
exeroi»es  something  more  than  a  mere  min- 
isterial function,  involving  no  judidal  dis- 
cretion. He  must  look  into  the  indictment 
to  aaoertain  whether  an  offense  against  the 
United  Statta  is  cliarged,  find  whether  there 
was  probable  cause,  and  determine  whether 
the  court  to  which  the  accused  Is  sought  to 
Im  removed  haa  jurisdiction  of  the  same. 
The  liberty  of  the  dtlzen,  and  his  general 
right  to  be  tried  in  a  tribunal  or  forum  (rf 
his  domidi,  Imposea  upon  the  judge  the 
duty  of  considering  and  paaaing  upon  those 
questions.'*  Hr.  Justice  Jackson,  then  Cir- 
cuit Judge,  Re  Greene,  B2  Fed.  106.  In  the 
language  of  Ur.  Jnatlee  Brewer,  delivering 
the  opinion  in  Beavera  v.  Henkel,  aupra; 

*^t  may  be  eonceded  that  no  such  removal 
ahould  be  aummarily  and  arbitrarily  mada. 
There  are  riska  and  hardens  attending  it 
which  ought  not  to  be  needlessly  cost  npoii 
any  individual.  These  may  not  be  serious 
In  a  removal  from  New  York  to  Brooklyn, 
but  might  be  If  the  removal  was  from  San 
Francisco  to  New  York.  And  statutory^ 
pro vialona 'must  be  Interpreted  In  the  light* 
of  all  that  may  be  done  under  them.  We 
most  never  forget  that  In  all  controversies, 
dvil  or  criminal,  between  the  government 
and  an  individual,  the  latter  ia  entitled  to 
reasonable  protection.  Such  seems  to  have 
been  the  purpose  of  Congress  in  enacting 
I  1014,  Rev.  SUt,  which  requires  that  ths 
order  of  removal  be  issued  by  the  judge  of 
the  district  in  which  the  defendant  is  ar- 
rested. In  other  words,  the  removal  is  mads 
a  judicial,  rather  than  a  mere  ministerial 
act- 
In  Greene  v.  Henkel,  1B3  U.  B.  Z4B,  41 
L.  ed.  177,  22  Sup.  Ct.  Rep.  218,  Greene  was 
bidicted  in  the  district  eonrt  of  the  United 
States  for  the  southern  district  of  Georgia. 
He  was  arrested  and  taken  before  a  commis- 
sioner In  tbe  state  of  New  York.  The  oom- 
mfssioner  held  that  the  certified  copy  of  ths 
indictment  waa  condusive  evidence  of  prob- 
able canse,  and  refused  to  hear  any  evi- 
dence on  the  part  of  the  defendant;  and 
thereupon  application  was  made  to  the  dis- 
trict judge  of  the  southern  district  of  New 
York  for  an  order  of  removaL  That  judge 
held  that  the  eonunlsaioner  should  have 
heard  evidence,  and  remanded  the  eass. 
EMdenoe  was  then  taken  before  the  oom- 
miesloner,  and  he  decided  that  there  was 
probable  cause.  Application  waa  again 
made  to  the  district  judge  for  an  order  of 
removal,   and   ha   Mi   that   Uie   svldeaes 
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•bowed  the  exiiteace  of  probable  oaut^  uid 
made  tli«  order  accordiaglj.  Greene  tWe- 
upon  presented  his  patitlon  to  the  cimuit 
eourt  for  &  writ  of  habeu  oorpue,  whkh 
was  denied,  and  the  case  brought  here  on 
appeal.  The  evidence  before  the  oommie- 
sioner  and  before  the  district  judge  was  not 
annexed  to  the  petition  nor  brought  up  on 
eertiorari,  so  that  it  formed  no  port  of  the 
leeord  In  the  habeas  corpus  ease.  We  held 
that.  In  the  abaenoe  of  the  erldenoe,  we 
must  aaanme  that  the  finding  of  probable 
cause  was  sustained. 

But  it  was  insisted  that  ths  offense  was 
only  that  which  was  contained  in  the  in- 
diotment,  and,  if  the  Indictment  were  In- 
■nfSdent  for  any  reason,  that  then  no  of- 
r<  fense  was  charged  upon  which  removal  could 
P  be  had.  This  court,  however,*ruled  that  the 
Indictment  did  not  preclude  the  government 
from  giving  evidence  of  a  certain  and  defl- 
nite  character  concerning  the  aommission  of 
the  offense,  and  that  the  mere  fact  that 
there  might  be  lacking  in  tlte  indictment 
•ome  averment  of  time  or  place  or  drcum- 
■tanoe  in  order  to  render  it  free  from  tech- 
nical defects  would  not  prevent  the  removal 
if  evidenae  were  given  on  the  hearing  which 
supplied  lueh  defects  and  showed  probable 
caose  Ic  believe  tlw  defendants  guilty  of 
the  oBenie  defectively  stated  in  the  indict- 
ment. Mr.  Justice  Peckham,  in  delivering 
the  opinion,  was  oareful  to  asj  that  It  was 
not  held  that  wliere  the  indictment  charged 
no  offense  agalnet  the  United  States  or  the 
evidence  failed  to  show  any,  or,  if  it  ap- 
peared that  the  offense  charged  was  not 
eommitted  or  triable  in  the  district  to  which 
the  removal  was  sought,  the  judge  would 
be  justified  in  ordering  the  removal,  be- 
eauie  there  would  be  no  jurisdiction  to  com- 
mit or  any  to  order  the  removal  of  the  pris- 
oner. "There  mnst  be  some  competent  evi- 
dence to  show  that  an  offense  has  been  com- 
mitted over  which  the  court  in  the  other  dis- 
trict liad  Jurisdiction,  and  that  the  defendant 
Is  the  individual  named  in  the  charge,  and 
that  there  is  probable  cause  for  believing  Urn 
goilty  of  tlie  offense  charged."  On  the 
facta  of  that  case  it  was  not  found  neces- 
sary to  express  an  opinion  upon  the  qnes- 
tloD  whether  the  finding  of  an  indictment 
was,  in  the  proceeding  nnder  E  1014,  con- 
clusive evidence  of  the  existence  of  probable 
cause  for  believing  the  defendant  in  the  In- 
dictment guilty  of  the  charge  set  forth. 
Although  it  may  be  said  that  if  the  in- 
dictment were  conclusive  upon  the  accused, 
ft  would  be  conclusive  upon  the  government 
also. 

It  was  held  In  Beavers  t.  Henkel,  supra, 
Benson  v.  Henkel,  198  U.  S.  1,  iO  L.  ed. 
BIO,  SB  Sup.  OL  Rep.  SW,  Hyde  v.  Shine, 
UBU.  S.«2,WL.«d.flO,  as  Sop.  CL  Bep. 


760,  as  well  as  Greene  v.  Henkel,  aupra, 
that  an  indictment  oonetituted  prima  fade 
evidence  of  probable  causa,  but  not  that  it 
was  condnsive. 

We  regard  that  qnestlon  as  spedflcally!! 
presented  in  ths^piesent  case,  and  we  hold^ 
that  the   indictment  cannot   be   treated  as 
conelusivs  under  |  1014. 

This  being  so,  we  are  of  o^nion  that  the 
evidence  offered  should  have  been  admitted. 
It  Is  contended  that  that  evidence  wss  Im- 
material, and.  If  admitted,  could  not  have 
alTeoted  the  decbion  of  either  ths  district 
or  circuit  judge.  Of  eoune^  if  the  indict- 
ment were  conclnelve,  any  evidence  might 
be  said  to  be  immaterial;  but  If  the  indict- 
ment were  only  prima  facie,  then  evidence 
tending  to  show  that  no  offenss  triable  in 
the  middle  district  of  Tennessee  had  been 
committed  by  defendant  in  that  dlitrlst 
could  not  be  regarded  as  immaterial 

Ths  Constltntion  provides  that  "^he  trial 
of  all  crimee,  Kieept  in  cases  of  Impeaeb- 
ment,  shall  be  by  jury;  and  such  trial  shaD 
be  held  In  the  state  where  the  said  crimes 
shall  have  been  committed"  (article  3,  i  2)  j 
and  that  "^  all  criminal  prosecutions,  ths 
accused  ehall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall 
have  been  wmmitted"  (Amendment  6) ;  and, 
in  order  that  anyone  accused  shall  net  be 
deprived  of  this  constitutional  right,  the 
judge  applied  to  to  remove  him  from  Us 
domieil  to  a  diitrict  In  another  state  must 
flud  that  there  Is  probable  cause  for  believ- 
ing him  to  have  eommitted  the  alleged  of- 
fenee,  and  in  anoh  other  district.  And  te 
doing  this  Ills  dedsion  does  not  determine 
the  qnestlon  of  guilt  any  mora  than  Ua 
view  that  the  indictment  is  enough  for  the 
purpose  of  removal  definitely  determines  Its 
vaUdlty. 

Appellant  was  entitled  to  the  Judgment 
of  the  district  judge  as  to  the  existence  of 
probable  cause  on  tlm  evidence  that  might 
have  been  adduced,  and  even  if  the  district 
judge  bad  therenpon  determined  that  prob- 
able cause  existed,  and  such  determination 
could  not  be  revised  on  habeas  corpus,  It  ia 
nevertheless  true  that  we  have  no  sueh 
decision  here,  and  the  order  of  removal  can- 
not be  sustained  In  its  absence.  Nor  ean 
the  exdnsioD  of  the  evidence  offered  boJJ 
treated  aa*mere  error,  inasmuch  as  the  ml-* 
Ing  Involved  the  denial  of  a  right  secnred 
by  statute  under  the  Constitution. 

This  conclusion  Is  fatal  to  the  order  and 
warrant  of  removal  and  requires  a  reversal 
of  ths  judgment  below  and  the  discharge  of 
appellant. 

Final  order  reversed  and  cause  remanded 
with  directions  to  disdiarge  appellant  fioa 
enatody  under  the  onlar  and  warrant  at  t^ 
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Oor.1 


moval,  nitlioat  prejudice  to  i 
the  ipplkation  to  remoTe. 


Mr.  Jiutice  HaiUn  ^Msnted. 


nnewal  of  I  offense  againit  Uie  United  States.  R*- 
I  Tersed  and  remanded  with  directions  to  die- 
charge  the  appellants  from  ctutody  withont 
prejudioe  to  a  renewal  of  the  applicatiimi 


Ur.  Justice  Hoody  took  no  part  in  the 
^position  of  the  cm*. 


SAMUEL  T.  MORGAN 

T. 

UORQAH  TREAT,  eto.  (No.  STl.) 

AUSTIN  B.  CAEPKNTKR 

T. 

UOBQAN  TREAT,  ete.  (No.  872.) 

rORTEBQUE  WHITTLB 

HOROAN  TREAT,  ete.  (No.  S7S. 

FRANK  B.  WILCOX 

T. 

UORQAN  TREAT,  ete.  {No.  S74.) 
OBORaS  BRADSN 

T. 

UORQAN  ntSAT,  ete.  (Ho.  ST5.) 
FRANK  8.  EOTSTER 

¥. 

UORQAN  TREAT,  et&  (No.  STC) 

J.  RICE  SMITH 
1K>BGAN  TREAT,  ete.  (No.  Sn.) 

fjTTABT.TM  F.  BURROnOHS 
UORQAN  TREAT,  ete.  (No.  178.) 

GEARLE8  H.  UcDOWEUi 

T. 

MORGAN  TREAT,  oto.   [No.  S7V.) 

These  eaaea  are  gorerned  by  the  deoUon  In 
Tinaley  t.  Treat,  ante,  p.  4S0. 


>■  United  States  for  the  Eaiteni  Distriot  of 
Virginia  to  review  orders  dismlsiing 
writB  of  habeas  corpus  to  inquire  into  order* 
of  the  district  judge  of  that  dlatttet,  dlreot- 
tng  the  nmoval  to  another  Federal  dtitrlet 
ior  trial  of  persons  then  <bnrgid  witk  an 


to 

Mesare.  John  S.  Miller,  John  J.  Tettrees, 
^nry  A.  M  Smith,  and  James  C  Bradford 
for  appellants, 

Mr.  Jome*  F.  Helm  for  appellant  In  No. 

S. 

AsBlatant  Attorney  Qeuenl  HcReynoUa 
and  Solicitor  General  Hbyt  for  appellees. 

Mr.  Chief  Jtuticw  Faller:  The  same  de-* 
'eee  will  be  entered  In  each  of  these  eaaea 
as  in  the  foregoing. 

Ht.  Justice  Harlan  dlwented. 

Ur.  JnsUoe  UOoSy  took  no  parL 


(20S  n.  a  ui) 
BERTON  0.  WETMORE,  Adninlatnttw  ot 
the  Estate  of  Oiartea  H.  Wetmor^  De- 
ceased, to  the  UM  of  JAHN  F.  UeKAT, 
PIS.  In  Err., 

y. 
JAUEB  L.  KABSICK. 


1.  A  eourt  which,  a 

roneons  hsllef  tiiat    no    i 

taken  in  a  canoe  within  a  year,  renders  a 
judgment  of  diamlsaal,  cannot^  oonaUtently 
wiS  due  pioeeaa  of  Uw,  set  adde  such  Judg- 
ment after  the  terTn,  or  the  rule  day  whiA, 
under  tlie  looal  praotlce,  la  eqnlTalent  to 
the  end  of  the  terTn,  wlthont  motion  or  pro- 
oseding*  to  raeate  the  Judgment,  and  with- 
out notice,  and  proesed  to  render  a  personal 
judgment  against  the  defaadaBt.* 
Foralgn  Jnagmento  action  en-^want  at 
}niMlctl«n. 

£.  Want  of  Jurisdiction  to  set  aside  • 
Judgment  aftn*  Om  term,  and  render,  with- 
out notice,  a  new  and  different  judgment,  is 
arallable  as  a  defense  to  en  action  on  mek 
judgment  In  a  fonign  jurlsdtctiiMi,  what- 
ever remedv  the  loeal  practice  may  afford  a 
pwson  Bgauiat  whom  lodgment  is  nndersl 
hk  hla  abMneo  and  without  his  knowledge.t 

(No.  144-1 

DeddM   Uanih 


IN  EBROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  Jud^ 
nmnt  w4iieh  afflrmed  n  Jndpnsnt  of  titf 
Supreme  Court  of  that  Distriot,  amrruIlaC 
a  demurer  to  a  plea  in  aa  Mttas  m  » 
tonita  taivamL,    Afllimad. 
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6m  nme  cMe  below,  M  App.  D.  0.  124; 
on  former  uppetl,  26  App.  D.  C.  41S. 

The  facti  are  stated  in  the  opinion. 

ISx.  William  L.  Ford  for  plaintiff  In  error. 

Meun.  W.  W.  HUlaa,  J.  J.  DarUngton, 
and  IQllan  &  Smith  for  def«odant  In  error. 

« 

r  '  Hr.  Jnstiee  Day  deUTer«d  the  opinion  of 
the  conrtt 

Thia  1b  a  writ  of  error  to  tlM  oonrt  of  ap- 
peals of  the  District  of  Colnmbin  to  rsTeise 
a  judgment  of  th&t  court  ofiBnning  a.  Judg- 
ment of  the  Bitpreme  court  of  the  Dlitrict 
of  Columbia  In  favor  of  the  defendant  In 
error,  OTemiling  a  demurrer  to  the  defend- 
■nVe  second  plea. 

Tbe  action  w»»  brought  on  the  lair  eide  In 
the  anpreme  conrt  of  the  IHstrJat  of  Co- 
lumbia on  Deoember  1, 1903,  to  neover  Judg- 
ment against  Karrlck,  defendant  In  error, 
upon  a  judgment  rendered  In  the  snperior 
eourt  for  the  county  of  Suffolk,  common- 
wealth of  HasBachnaetts,  on  Korember  £0, 
1900.  Copy  of  the  record  in  the  Massa- 
diiuetts  court  i*  made  part  of  the  record 
in  the  lupreme  court  of  the  Diotrict  of  Oo- 
hnnUa. 

This  record  shows  that  suit  was  brought 
upon  certain  contracts  between  the  defend- 
ant In  error  and  one  Charles  H.  Wetmore, 
rfnee  deceased,  plaintiff's  Intestate.  The  de- 
fandant  was  peraonaHj  aerred  with  process, 
appeared,  and  pleaded  to  the  declaration. 
Trial  was  had  to  a  Jary,  and  resulted  In  a 
Terdlct  against  the  defendant.  Upon  his 
motion  the  verdict  was  set  adde.  Here- 
upon tbe  plaintiff  filed  an  amendment  to  hla 
declaration  and  another  trial  to  a  Jury  was 
had.  Upon  February  21,  1804,  by  another 
Terdiet,  special  and  genemi,  a  snm  of  C9,- 
leO.SQ  was  fonnd  !n  faror  of  the  plaintiff. 
Motion  for  a  new  trial  was  made  by  the  de- 
fendant and  oremiled  March  3,  1804,  and 
exceptions  filed.  On  June  8, 18BT,  more  than 
three  years  after  the  proceedings  Just  rs- 
«  dted,  the  action  was  dismissed  under  the 
•  general  order  of  the  court'npon  the  calling 
of  the  docket.  Two  days  thereafter,  Jnne 
10^  1B9T,  tbe  order  of  dismissal  was  stricken 
out  and  the  case  nstored  to  the  docket. 

On  June  23,  1807,  attorney  for  the  de- 
fendant entered  an  order  withdrawing  bis 
appearance.  On  Jnne  13,  IS08,  an  attorney, 
whose  name  does  not  appear  elsewhere  in 
the  record,  withdrew  bis  appearance.  The 
reeord  then  shows: 

Thenoe  tha  ease  vraa  oontlnned  to  Hie 
Jnly  sitting,  I8S8,  when  said  exceptions, 
having  been  presented  to  the  court,  were 
disallowed  as  not  conformable  to  the  truth, 
the  bill  not  properly  and  correctly  stating 
the  erldenee  so  as  to  fairly  present  the  quea- 
Uons  of  law  raised  by  the  defendant's  ez- 
•aptiont." 


Thai  foUowat 

"Tlience  the  casa  was  eontlnned  fron 
sitting  to  aitUng  into  the  April  sittings 
1B99,  when,  on  the  12th  day  of  Jvm,  1899, 
at  a  calling  of  the  dodcet  under  tha  gettaral 
order  of  court,  said  action  waa  dismissed.* 

And  than  the  entry: 

"And  now,  at  this  present  October  sitting, 
1900,  to  wit,  on  the  ISth  day  of  said 
October,  1000,  aald  dismissal  is  stricken  off 
aod  the  ease  brought  forward,  the  same  har- 
Ing  bean  dismissed  improrldently,  action 
having  been  taken  witUn  one  year,  but  not 
discovered." 

On  November  17, 1900,  there  was  a  motioa 
by  plaintiff  tta  judgment  on  the  verdict  of 
the  jm^,  and  on  November  20,  1000,  judg- 
ment  waa  entered  accordingly  against  ths 
defendant   for  the  snm  of  $12,^1.4(1   and 

Two  pleas  were  filed  to  the  deelaratioii  la 
the  Buprame  court  of  the  District  of  Co- 
lumbia; first,  the  general  issue  nut  fM 
record;  teooi,  a  special  plea,  wherein  tha 
defendant  set  out  that  on  June  12,  1B90,  ths 
cause  against  him  in  the  Uaosachusetta  court 
was  dismissed ;  that  under  the  rules  of  oourt 
that  dismissal  became  final  on  the  first  Hon- 
day  of  Jnly,  1899;  that  the  cause  ren^ned 
so  dismissed  for  more  than  five  terms  or  sit-- 
tings  of  tfae  court,  and  until  Ootober  18,^ 
1900;  that,  ll*the  meantime,  on  April  29,* 
1B9S,  defendant  filed  his  petition  in  bank- 
ruptcy in  the  district  court  of  the  United 
States  for  the  district  of  Colorado,  enumer- 
ating In  his  schedule  tbe  debt  due  to  said 
Wetmore,  and  waa,  bf  the  aald  distriet 
court,  on  June  23, 1869,  discharged  from  all 
dAts  provable  against  him  in  banbuptcy, 
including  the  debt  sued  on;  that  snbso- 
qnently  to  the  disoharge,  as  aforesaid,  ha 
made  Inquiry  of  the  clerk  of  ths  court  In 
Massachusetts  as  to  ths  suit,  and  was  la- 
Formed  that  said  snit  was  no  longer  pend- 
ing; that  relying  upon  this  statement  hs 
took  no  steps  to  suggest  fat  that  court  his 
discharge  In  bankruptcy;  that  the  action  of 
the  court  in  Masaachusetta,  restoring  tbe 
case  to  tbe  dodcet,  was  wtUiout  summons, 
dtatlon,  or  noUca  of  any  kind  to  him,  or  to 
anyone  for  him,  and  without  his  knowledgej 
that  the  court  had  no  JurlsdloUon  to  render 
the  Judgment  sned  upon. 

Issue  was  Joined  upon  the  flrat  plea,  and 
to  the  seoond  plea  a  demurrer  was  fllad, 
which  was  sustained  by  ths  supreme  court 
of  the  District  of  Oolnmbia.  From  the  order 
sustaining  tha  demnrrar  special  appeal  waa 
taken  on  January  I,  lOOB,  to  the  oonrt  of 
appeals  for  the  IMetriot  of  Columbia,  and 
on  April  17,  ISOS,  the  judgment  below  waa 
reversed  and  the  causa  remanded.  26  App. 
D.  C.  41S. 

On  U^  1%  loos,  tha  inpraM  aovrt  wt 
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tbt  District  of  ColnmbU  eDtend  *n  orcI«r 
oreiTulbg  plaintiff's  d*itituTer  to  defend- 
Ant'a  iecond  plea  and,  tha  pluntiff  etaet- 
log  to  ttand  on  hU  demurrer,  judgment  wbb 
entered  for  the  dsfeiiduit,  and  the  plaintiff 
appealed  to  the  Murt  of  appeals  of  the 
IHstrlct  of  Columbia. 

On  October  10,  1005,  the  easa  ma  nb- 
mittedi  nnd,  on  the  12th  day  of  the  aame 
nionth,  judgment  below  was  affirmed  with- 
out further  opinion, 

Befnre  taking  up  the  eaae  In  detail  it 
must  be  regarded  aa  settled  bj  previous  de- 
risions of  this  court  that,  where  an  action 
Is  brought  to  recover  upon  a  Judgment,  the 
jurisdiction  of  the  eonrt  rendering  the 
^  judgment  is  open  U>  inquiry.  And  the 
«  constitutional  requirement  as  to  foil 
•  faith  and  credit  in* each  state  to  the 
public  acts,  records,  and  Judicial  proeesdings 
of  avery  other  state  does  not  require  them 
to  be  enforced  if  they  are  rendered  without 
Juriadiction,  or  otherwise  wanting  in  due 
process  of  law.  This  principle  was  so  lately 
asserted  by  a  decision  in  this  court  as  to 
render  unnecessary  more  than  a  reference  to 
the  eonqideraUon  of  Uie  subject  in  Old 
Wayne  Mut.  Life  Asso.  v,  UcDonaugh,  de- 
cided on  January  7,  190T,  of  the  present 
term.  204  U.  S.  8.  51  L.  ed.  345,  27  Sop.  Ct. 
Rep.  230. 

It  is  also  an  elementary  doctrina  of  this 
court  that  a  judgment  rendered  in  pertonam 
against  a  defendant  without  jurisdiction  of 
his  person  is  not  only  erroneous  but  void. 
Pennoyer  t.  NefT,  98  IT.  S.  714,  M  L.  ed. 
605.  And  the  same  case  holds  that  such 
judgment  is  not  rei^nired  to  be  enforced  In 
another  state,  either  by  the  due  faith  and 
credit  clause  of  the  Coustitntion,  or  the  act 
of  Congress  (Rer.  Stat.  |  005,  U.  B.  Comp. 
6tat.  1901,  p.  077)   passed  !u  aid  thereof. 

It  is  apparent  from  the  statement  of  facta 
preceding  this  disoosslon  that  the  precise 
question  to  be  determined  Is  whetiier  a 
court  which  has  once  rendered  a  Judgment  in 
favor  of  a  defendant,  dismissing  the  cause 
and  discharging  him  from  further  attend- 
ance, may,  at  any  time  after  the  term,  and 
at  a  subsequent  term,  no  matter  how  re- 
mote from  the  time  of  rendering  judgment, 
without  motion  or  proceeding  to  racate  the 
Judgment,  and  without  notice,  set  aside  the 
judgment  so  rendered  and  render  a  new 
judgment  against  the  defendant  for  the  r»- 
oovery  of  a  sum  of  money  against  him. 
^  The  general  principle  is  that  jndgmeata 
inuuuit  be  disturbed  after  the  term  at  which 
.they  are  rendered,  and  can  only  he  eorrect- 
,ed,  if  at  all,  by  writ  of  error,  or  appeal,  or 
jrellered  against  in  equity  In  eartain  oaacs. 
iTlwre  are,  it  is  true,  oertatn  exceptions  to 
tha  nile,  irithin  whli^  it  Is  the  eoatentloa  < 


of  tbe  plalntUf  In  error,  the  present  aetka 
ia  brought. 

No  coBtention  Is  made  in  the  brief  or 
oral  argument  of  ooansd  for  plalntill  in 
error  that  the  question  for  derision  In  this, 
case  is  changed  or  modified  because  of  th«3 
fact  that  tarms'of  court  are  aboUshed  by> 
statute  In  Maesachusetta.  The  statutes  <^ 
that  commonwealth  (Rot.  Iaws^  toI.  8, 1SS2, 
S  24)  provide  for  "alttlnga"  of  the  nperior 
court  at  Boston,  In  the  county  of  BufTol^ 
for  dvll  business,  on  the  first  Tuesdays  of 
January,  April,  July,  and  OctolMr.  The  ex- 
emplifled  eopy  of  the  record  In  this  cm* 
shows  that  the  case  was  dismissed  undor  tha 
gmersJ  order  of  the  court  at  the  April  alt- 
ting,  ISSO,  on  the  12th  day  of  June,  189«. 
At  the  October  sitting,  1000,  to  wit,  ox 
October  18,  1000,  the  dismissal  was  itridEaa 
off  for  the  reason  stated,  and  on  Norcmbw 
20,  1900,  the  new  Judgment  was  randare^ 

In  Dalton-Ingersoll  Co.  v.  Flske,  ITS  Uaih 
IS,  EC  K  B.  4S8,  the  supreme  judldal  coat 
radtcd  tbe  previous  eassa,  holding  that 
terms  no  longer  exist  in  the  superior  aonrtt 
and  said  (p.  £2,  N.  a  p.  471) ;  "Whan  m 
had  terms  the  practiee  was  to  enter  Judg- 
ment, either  on  some  day  In  the  term,  vpM 
motion,  or,  of  eourse,  on  the  last  day. 
Howe,  Pr.  207.  Bince  teruM  have  beaa 
abolished  tlie  praridee  Is  n^ulated  by 
statutes  and  the  rule*  of  the  conrts."  Ia 
the  second  plea  it  ia  averred,  and  admitted 
by  tlie  demurrer,  that  under  tha  mlea  ol 
court  the  dlsntiseal  became  final  on  the  Unt 
Uonday  of  July,  1600;  that  Is,  tlu  flnt 
Monday  of  the  following  month. 

We  thinic  this  rule  day  equivalent  to  tha 
end  of  a  term.  It  is  the  time  at  wliieh,  by 
the  rulea  of  eoort  adopted  under  Bta;tntory 
powtT,  tlie  judgment  becaoM  Snal,  unless  as* 
aside  for  mistake  within  the  principles  to  ba 
hereinafter  discussed. 

Fierce  v.  Lemper,  141  UaM.  M,  •  H.  S. 
223,  waa  a  case  where  »  suit  bed  bean  dis- 
missed upon  the  call  of  the  doclcet  under  tlw 
same  rule  under  which  the  ease  against 
Karricic,  defendant  In  error,  was  dismissed, 
for  want  of  action  within  the  year,  whlcli 
order  should  have  been  followed  by  an  entry 
of  judgment  of  dismissal,  in  place  of  whlob 
the  clerk  simply  made  a  docket  entry  'dis- 
missed on  call."  The  court  held,  ainea  It 
was  the  duty  of  the  clerk  to  liave  entered 
the  dismissal,  It  waa  to  be  deemed  in  law 
aa  actually  entered  and  a  final  disporition^ 
of  the  c«m;  that  at  a  subsequent  tttm  the* 
conrt  had'so  power  to  vseate  It,  except  by" 
writ  of  review  filed  within  one  year  under 
the  statute. 

The  doctrine  that  a  Judgment  la  final  at 
the  term  unless  set  aside  wltliln  tha  axosp- 
tions  for  mlstalce  aeems  folly  reeognlBsd  by 
BtOdja* 
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T.    Buton,    164   ii*M.    109,   E8  N.  E.    148, 
wh«ra    pnTion*    eaaw    u«    dted    la    the 

At  common  Uv  »  writ  of  trtar  eorsM 
«obu  brought  b«fo»  the  oonit  MTt«lii  mia- 
takes  of  fact  not  pat  in  iHoe  or  piawd 
upon,— mch  u  the  death  of  a  p*rt7,  eorer- 
tnre^  Infancj,  error  in  pneea,  or  mirtaka 
of  the  clerk.  TMi  writ  fa  no  longer  In  os^ 
but  Its  objects  are  attaiiwd  hj  motion. 
FiAeU  T.  LegMwood.  7  Feb  140,  147,  8  I., 
•d.  638,  039. 

Aa  ia  the  MmmoaOair  writ  ot  eoram 
wAit,  to  in  the  proceeding  by  motion,  after 
a  partj  baa  been  diamlsaed  from  the  aetioa 
by  Jndgment  he  la  bronght  again  Into  the 
eonrt  by  notice  of  the*  now  prooaeding. 
ferria  t.  Dou^aae,  EO  Wend.  BSO. 

A  fsw  of  tliB  easea  from  thla  ooiirt  maj 
be  noticed  which  aupport  tlis  general 
propoaition  that,  at  the  end  of  the  t«im  at 
which  judgment  waa  rendered,  the  eonrt 
loaaa  Jnriadlctlon  of  the  oauae.  The  princi- 
ple waa  briefly  atatad  by  Mr.  Chief  Jnatiea 
Waite,  apeaking  for  the  court,  in  Brooks  v. 
Burlington  ft  S.  W.  B.  Oo.  1Q2  U.  8.  107,  M 
Lad.  Olt 

"At  the  end  of  the  term  the  partli 
diacharged  from  farther  attendanea  < 
eanaea  dedded,  and  we  hare  no  power  to 
bring  them  bade  After  tliat,  we  oaa  do  no 
more  than  CMreot  any  eletiad  «nara  Uiat 
n»  J  be  found  in  the  record  <A  what  w«  hare 
doM." 

The  qneation  underwent  a  fnQ  diacneaion, 
Ur.  JoatioB  Mffler  delivering  Ute  eplnioii  of 
the  ooDrt,  in  Bronaon  t.  Sdtnlten,  104  V.  S. 
410,  20  L.  ed.  797.  On  page  4U,  L.  ed.  p. 
799,  he  aaid: 

"Bnt  It  ii  a  mle  equally  weU  eatabliahed, 
*i«*t  ^ter  tN*  term  ^**  ended  all  <lii*l  jnds- 
menta  and  deoreea  of  the  court  paaa  beyond 
itlta  eontnd,  unleaa  atepa  be  taken  during 
S  that  term,  by  motion  or  otherwise, 
*  aaide,  modify,  or  eorraol^themi  and,  if 
ezlat,  they  can  only  be  eorracted  by  audi 
Proceeding  by  a  writ  of  error  or  appeal  aa 
may  be  allowed  in  a  eonrt  which,  by  law, 
eaa  reriew  the  decialon.  So  etn>Dgly  haa 
thla  prlndple  been  upheld  by  thia  eonrt, 
that,  while  realiciug  that  tlina  la  no  eonrt 
wUeh  can  review  ita  deoidona,  it  haa  in- 
variably refuaed  all  ^plieationa  lor  rehear- 
ing made  after  the  adjonnmant  of  the 
court  for  the  term  at  whieh  the  Judgment 
was  rendered.  And  thia  la  placed  npcMi  the 
groumi  that  tlie  oue  haa  paoaed  beyond  the 
eimtnl  of  the  court.  Bnwka  t.  Borlingtnn 
ft  8.  W.  B.  Oo.  aupra;  St.  Lonia  Public 
Bohoob  T.  Walker,  9  Wall.  OOS,  19  L.  ed. 
OBO;  Brown  t.  Aapden,  14  How.  20,  14  L. 
ad.  Sll;  Oanuvon  v.  ITBoberta,  3  Wheat 
ni,  4  L  ed.  487;  Sibbald  t.  United  Statea, 
IS  PM.  48S,  •  I.  ed.  ll«7t  IMtei  Statw  v. 


The  Olamorgaa,  t  Ouri.  0.  0.  £30,  Fed.  Caa. 
No.  15,£14;  Bradford  t.  Fatteraon,  1  A.  E. 
Uanh,  404;  Ballard  t.  DavK  *  3.  J-  Uarah, 
066,- 

In  diaeuaalng  the  eseeptloBa  to  tUa  rule 
for  the  oorreetion  of  Judgment  by  writ  of 
error  eomm  vobia,  or  motion,  bow  aubetitnt- 
ed  for  the  old  practice,  the  only  one  whiek 
has  application  here  la  error  in  the  proewe 
throng  the  default  of  the  dark. 

We  are  nnaUe  to  find  in  the  preeent 
record  any  derieal  mlatake.  The  entry  of 
action  dnring  the  year  vpaa  the  bill  of  ex- 
ception! appeaia  to  have  been  duly  entered 
npon  the  minntea  of  the  conrti  the  derk 
made  no  miatake  about  iL  The  eoort  e>- 
roneonily  roidered  a  Judgment,  believing 
that  no  actk>n  had  been  taken,  bat  thle  waa 
not  through  miatake  or  oversight  of  the 
derk  within  the  meaning  of  the  rule.  The 
Judgment  intended  to  be  entered  by  the 
eonrt  waa,  in  faet,  entered, — through  mia- 
.pprehendon,  it  la  true;  liut  nothing  was 
left  out  which  the  court  Intended  to  make  a 
matter  of  record. 

In  Qckman  v.  Ft.  Boott,  141  U.  6.  41»- 
418,  SO  L  ed.  775,  770,  IS  Bup.  Gt.  Bep.  9, 
10,  there  waa  a  peBtton  to  correct  by  new 
flndinga  the  apedal  Ondinga  of  feet  upon 
whldi  the  court  had  rendered  a  Judgment  at 
former  term,  whieh  flndinga.  It  waa 
averred,  had  been  omitted,  eome  unavoid- 
ably and  othera  aeddentally;  but  the  ip-^ 
pUeatlon  waa  overruled  and  error  was  pn»e-  § 
eoted  to  thia  court,  whieh,*apeakiDg  through* 
Ur.  Juatiee  Harlan,  a«ddi  "The  judgment 
waa  the  one  the  eonrt  intended  to  enter, 
and  the  fact*  found  were  thoee  only  which 
the  eonrt  Intended  to  find.  There  ia  hire  no 
derieal  mistake.  Nothing  waa  omitted  from 
the  record  of  the  ori^nal  action  which  the 
□ourt  Intended  to  make  a  matter  of  raoord. 
The  ease^  therefore^  doea  not  come  within 
the  rule  that  a  court,  after  the  expiration  of 
the  term,  may,  by  en  order  atmo  pro  (uiie, 
amend  the  record  by  inserting  what  had 
been  omitted  by  the  act  of  the  clerk  or  of 
tiie  eonrt.  Be  Wight  (l^ht  v.  tncholson) 
134  U.  S.  130,  144,  83  L.  ed.  005,  10  Bup.  Ct. 
Rep.  487;  Fowler  v.  EqulUble  Trust  Co.  141 
U.  a  384,  35  L.  ed.  780,  IS  Bup.  Ct  Re^  Ij 
GeJloway  r.  MoEeithen,  27  N.  a  (0  Ired.  L.) 
12,  52  Am.  De&  108;  Hyde  v.  Curling,  10 
liSa.  S60." 

Thia  eaae  from  10  lOasouri  was  qnotad 
vrith  approbation  alao  in  the  eaae  of  Re 
^^ht  (Wight  T.  tndMlaon)  1S4  U.  S.  136, 
146,  33  L.  ed.  305,  809,  10  Bup.  Ct  Rep.  487, 
400,  aa  foBowa:  "A  court  has  power  to 
order  entries  of  proeeedhiga  had  by  the 
court  at  a  pcertoua  term  to  be  made  nwiM 
pre  tumo;  bat  whan  tite  eoort  haa  mltted 
to  Bwha  aa  ordv  wUA  It  ml^  «r  M^t  to 
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luve  made,  It  cmnnot,  at  a  ■abaequent  itrm, 
be  m&da  nuno  pro  tuno." 

In  tb«  cam  He  Wight  thi*  oonrt  approTed 
an  order  of  the  drcult  court  of  the  United 
Sta.t««  putting  In  tita  record  at  a  subeequent 
tenu  an  order  which  was  made  at  a  preriona 
term  of  the  court,  remanding  the  case  to 
tke  district  eonrt.  "A  clerical  error,  aa  ita 
deaignation  impoita,  i«  an  error  of  a  clerk 
or  a  subordinate  officer  in  tnuiaorihlng  or 
entering  an  offiotal  proceeding  ordered  by 
another."  Msish  t,  Nichols,  S.  &  Ool  128 
U.  B.  60S,  ei6,  S2  L.  ad.  638,  (42,  9  Bup.  Ct. 
Rep.  168,  171. 

uf  another  alleged  exeeptioa  to  the  gen- 
eral rule  of  finality  of  judgment*,  conned 
for  plaintiff  in  error  sajs,  after  ooneeding 
the  general  rule  that  juriadietlon  is  loat 
after  the  lapae  of  the  term  at  irbidi  Judg- 


"But  a  well-known  exception  to  this  gen- 
eral rule  is  that  a  judgment  of  diamieaal 
based  upon  a  mistake  or  fnadTertenoe,  auch 
as  appear  in  this  record,  can  be  aet  aaide 
after  the  term,  and  that  Is  the  propositlim 
with  which  thla  oonrt  la  oonoemed  In  this 
S  eaae.  The  rea«>n  is  that  jurisdiction  ia  not 
•  loat  by  a'dismiBsal  by  a  mistake.  Thla  la 
one  of  the  exceptions  U>  the  general  rule 
that  has  been  reoc^nised  in  the  dedaions 
of  this  court  for  neariy  »  aentury," 

To  eupport  this  CMitention  the  caae  of 
The  Palmyra,  12  Wheat.  1,  B  L.  ed.  531,  i* 
relied  upon,  bi  that  caae,  which  waa  oi 
admiralty,  the  court  found  there  waa  no 
final  decree  in  the  aourt  below,  and,  tbere- 
fore,  it  waa  not  appealable.  The  next  t«rm 
of  the  court  a  corrected  transcript  waa  ad- 
duced, ahowlng  there  bad  been  a  final  de- 
cree whioh  the  clerk,  through  mistake,  had 
failed  to  include  in  the  raoord,  and  the 
court  permitted  the  filing  of  a  new  tran- 
script. Mr.  Justice  Story,  delivering  the 
o[diiion  of  the  court,  taid: 

"The  difference  between  a  new  appeal 
and  a  reinstatement  of  the  old  appeal  aiter 
a  diamiEiaJ,  from  a  mtspriilon  of  the  clerk, 
la  not  admitted  by  thia  oonrt  justly  to  in- 
Tolve  any  difference  of  right  sa  to  the  stipu- 
lators. Erery  court  must  be  preaumed  to 
exercise  those  powers  belonging  to  it  which 
are  neceaeery  for  the  promotion  of  public 
justice ;  and  we  do  not  doubt  that  this  court 
poasesses  the  power  to  reinstate  any  cause 
diamisaed  by  mlatake.  The  reinatatement  of 
the  cause  waa  founded,  in  the  opinion  of  tbla 
court,  upon  the  plain  prindplea  of  juatloe, 
and  la  aocording  to  the  known  pnetlca  of 
other  judicial  tribunals  in  like  caaew." 

It  U  to  be  obeerred,  while  the  learned 
Justice,  speaking  for  the  court  in  that  caae, 
afBrmed  the  '^wer  of  thla  court  to  reln- 
■tata  any  aauM  dlamiaaed  by  miatake,*  the 
CMi  bad  bMS  diHnined  at  th«  fli*  liMrii« 


aa  Mr.  Jnatlee  StoTj  distinctly  aaya,  from 
a  "misprision  of  the  elerk," — a  reec^niisd 
:oeptIon  to  the  general  doetrina  of  oon- 
elnsireneas  of  the  judgment  after  the  term, 
and  there  Is  no  indication  that  the  cor- 
rection made  in  that  case  waa  made  with- 
out notice  to  the  party  Interested.  The  ad- 
verse party  was  present  and  resisted  the 
order,  ao  there  was  opportunity  to  be  heard. 

The  Palmyra  (^tae  ha*  been  dted  a  niun- 
ber  of  times  alnoe  in  the  course  of  opinions 
not  Involving  the  precise  propoaition,  to^ 
the  effeet  that  the  eonrt  "may  relnatat*  a§ 
oanae  at  «*subseqvent  term,  diamisaed  hy* 
mistake."  Sibbald  v.  United  States,  U 
Feb.  402,  B  L.  ad.  HOB. 

waa  cited  to  the  propodtioa  that  a 
oonrt  might  oorrect  misprision  of  clerka. 
Bank  of  United  Statea  v.  Moas,  S  How.  SO, 
l£Ued.  SS«. 

In  21  How.  8S,  16  L.  ed.  ^  Riee  v.  Wn- 
nesota  &  N.  W.  R  Co.,  an  opinion  delivered 
by  Mr.  Chief  Justloe  Taney,  It  was  held 
that  at  common  law,  where  a  caae  npon 
error  proceedings  had  been  dismissed  for 
want  of  Jurisdiction,  it  could  not  be  rein- 
stated at  a  aubaeqnent  term  upon  a  ahowlng 
that  the  flnal  judgment  below,  for  want  of 
which  the  eaae  waa  dismissed,  had  been  acci- 
dentally omitt«d  from  the  record  aa  a  pro- 
duction of  the  ooireet  record  ahowed. 

tdie  ease  The  Palmyra  Case  ww  relied 
upon  In  support  of  the  motion,  but  the 
court  declined  to  follow  It  in  a  common-law 
case,  and  limited  Its  application  to  the 
juriadiotlon  of  an  appellate  oonrt  in  ad- 
miralty eaaea,  whldi,  the  Oiief  Jnstica  aaid, 
was  mnoh  widsr  than  in  a  eaae  at  eonunos 
Uw. 

In  the  CMS  of  Alrlso  v.  United  SUtas,  » 
WaU.  4S8, 18  L.  ed.  721,  a  caae  dismissed  lor 
want  of  citation  at  a  former  term,  omitted 
to  be  returned  from  n^leet  of  the  deric,  waa 
reinstated  upon  the  authority  of  The 
Palmyra;  bnt  In  that  caae  Mr.  Justice  Nd- 
son,  speaking  for  the  oonrt,  distinctly  stated 
that  the  omission  In  The  Palmyra  Case  was 
the  error  of  the  clerk  in  making  out  the 
transoript,  and  there  is  no  reference  to  the 
general  authority  of  the  court  to  relnstata 
a  case  dismissed  by  mistake,  regardleaa  of 
the  character  of  the  omdsaion  or  error. 

The  Palmyra,  like  every  other  ease,  nnat 
he  read  in  the  light  of  the  point  dedded  iB 
the  caae,  and  in  considering  the  language 
of  M^.  Justice  Story,  wbo  spoke  of  ttia 
general  power  of  the  eonrt  to  reinstate  n 
ease  dismissed  by  mistake.  It  la  evident  that 
ha  had  In  mind,  for  be  says  so,  that  tho 
first  diamiasal  was  for  a  olerical  mistake, 
which  Is  a  well-recogniMd  grannd  for  «o^ 
noting    jndgmants 


TIm  plfttBttS  In  « 
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*  NegJeT.  IIT  U.  S.'BM,  SB  L.  td.  1013,  «  Sup. 
Ct.  Rep.  901.  That  cmM  eonUliu  an  am- 
pbatic  Btatement  of  tlw  dootriiiB  thkt  k 
Judgment  tt  law  cannot  b«  nrrerMd  or  an- 
nulled after  the  oloM  of  the  term  at  which 
it  was  antered  bj  the  eonrt  landaiing  th* 
judgment,  for  eiron  of  fact  or  law,  with  the 
«xceptionH  which  w«  have  heretofore  noted. 
In  that  case  Kegle^  bad  been  Ried  in  the 
sapreme  court  of  the  Diatriat  of  Colombia 
upon  a  certain  order.  Neglej  answered,  d»- 
njing  bii  liabllitj,  and  aaaertlng  that  he 
•igned  the  order  oalj  as  agent;  denied  also 
that  plaintiff  wa*  the  holder  of  tlw  order, 
or  notice  of  nonpafment.  After  isine  Joined 
on  the  pleas,  on  April  S,  1679,  Negle^  not 
appearing,  a  jury  was  OKlIed,  and  Tcrdiet 
fonnd  for  the  plaintiff,  upon  which  judg- 
ment was  rendered. 

On  September  4,  1882,  Negley  filed  Us 
motion  to  vacate  the  jndgmant  and  lat  a^a 
the  Terdict  rendered  against  Mm  ea  porta, 
because  of  Irr^nkrity,  fraud,  and  deoeit, 
And  the  negligence  of  his  attorney.  AS&- 
darits  were  filed  la  rapport  of  this  motion, 
setting  forth  a  denial  of  Negley's  personal 
UaUIitj  on  the  order;  that  he  was  serred 
with  process  when  tempmarllj  In  Washing- 
ton, being  then  and  ainee  a  resident  of  Fltts- 
Inirg;  that  ha  employed  eoimsel  and  filed 
Ui  defease,  but  recelTed  no  further  notice 
from  tbe  fail  of  1874  tmtfl  July  20,  1888, 
when  he  was  sued  on  the  judgment  In 
Allegheny  oonnty,  PcnnaylTanlai  that  plain- 
tiff  took  no  notice  of  the  plea  filed  in  fh* 
original  ease  until  May  8,  1S7T|  that  fn  the 
meantime,  without  defendants  knowledge, 
his  connsel  had  removed  from  Washington, 
leaTing  him  without  ecmnsel,  as  plalntUf 
and  his  ooonsel  wdl  knew,  and  on  April  S, 


ignorant  of  the  proeeedlng,  called  for  a 
jury  and  proeurvd  Uie  verdict  and  judgment 
gainst  him. 

Other    testlmoi^    was    taken,    and    attar 

Iwarfng  on  December  2,  1S82,   the   supreme 

flonrt  of  the  District  aet  aside  the  Terdlet 

beeaose    of    "irregularity,    anrpriH,    fraud, 

and  deceit,"  and  granted  a  new  trial.    In 

^tbls  court  the  Jadgment    of   the    supreme 

M  eourt  was  reTersed  for  error  tn  entertaln- 

■  big  and*  granting  the  motion  to  set  aside 

the  jndgment,  and  the  cause  waa  remanded, 

without  prejudice  to  Negley's  ri(^t  to  file 

a  bill  In  equity.    Aff«r  citing  and  quoting 

from  the  Bronson  Case  (IM  U.  S.  410,  86 

L.  ed.  797),  Ur.  Justice  Uatthewi,  wbo  de- 

Uvared  the  opinion  of  the  court,  said; 

"Altliongh  the  opinion  [Bronson  Case] 
also  ihows  that  upon  the  facta  of  that  case 
the  action  of  the  drcnit  eourt  in  vacating  Its 
Judgment  after  the  term  eonld  not  be  jusU- 
fied  upon  any  rule  anthoriting  sneh  relief, 
whether   by    motlan    at  by  Ull  ia  aqvlty, 


nerertbeleea  the  decision  of  the  case  resta 
upon  the  empbatio  denial  of  the  power  of 
the  court  to  sat  aside  a  Jndgment  upon 
motion  made  after  the  term  and  grant  a 
new  trial,  except  In  ^3a  limited  class  of 
cases  enumerated  as  reached  by  the  preiioni 
practice  under  writs  of  error  coram  vobit, 
or  for  the  purpose  of  correcting  the  record 
according  to  the  fact  where  miatakci  hare 
ootmrred  frmu  the  miaprlslon  of  the  clerk. 
We  content  ourselves  with  repeating  the 
doctrine  of  this  recent  deeiaion,  without  re- 
capitulating preriouB  eases  in  this  court,  la 
which  the  point  has  becm  noticed,  for  tlM 
purpose  ot  showing  their  harmony.  It  has 
been  the  uniform  doctrine  of  IIiIb  court. 
Ifo  principle  U  better  settled,'  It  was  said 
in  Sibbald  t.  United  States,  12  Pet  488, 
4S2,  B  L.  ed.  I1B7,  1169,  "or  of  more  uni- 
versal application,  than  that  no  court  oaB 
rererae  its  own  final  decrees  or  judgments 
for  errora  of  fact  or  law,  after  the  term  fa 
which  tbey  have  been  rendered,  unless  for 
clerical  mistakes  (Oaneron  t.  ITRoberts,  S 
Wheat.  591,  4  L.  ed.  407;  Bank  of  Common- 
wealth T.  Wlatar,  I  Fet.  431,  7  L.  ed.  781), 
or  to  leinstate  a  eaaas  difmiistd  by  mla* 
take  (The  Palmyra,  anpra)  j  bom  wUeh  It 
follows  that  no  oluuaga  ot  nodiflcatloa  eaa 
be  made,  which  may  mhstaatially  vary  (W 
aSeet  It  in  any  material  thing.  Billa  o( 
rsriiw,  ia  cases  in  aqolty,  and  writs  of  error 
MPoas  twU*  at  law,  an  sxcepUuiB  irikleh 
eaanot  affect  tlw  praasat  motion.'  * 

The  case  Just  efted  Is  relied  upon  beeanas 
of  its  reference  to  The  Palmyra.  But  tha 
point  to  iriildi  that  ease  Is  dted  was  aot 
InToIred.  As  we  have  seen,  ft  bad  already 
been  limited  In  Blaa  v.  hOnnesota  &  N,  W._ 
B.  Go.  21  How.  8E,  10  L.  ed.  82,  to  appeaU  in  g 


1B79,  without  notice,  and  while  Na^ay  was'  -Kdmlralty,    Further,  that  ease,  as  we  havae. 


seen,  was  one  of  olerfaal  itilstaks  in  making 
up  the  record. 

We  therefore  find  nothing  In  the  previous 
dedilona  of  this  eourt  justifying  the  eoa- 
tentlon  of  the  plaintiff  In  error  aa  to  tbs 
right  to  correct  the  jndgment  of  the  preri- 
oua  term.  In  view  of  the  eharaotar  of  tba 
error  sought  to  ha  corrected,  and  mora 
especially  In  the  attempt,  under  the  drcum- 
stances  shown  in  this  record,  to  set  aside  a 
judgment  of  a  former  term,  and  rendw  a 
new  and  different  jndgroaat  without  noUea 
to  the  party  who  had  been  dismissed  by  a 
farmer  Judgment. 

As  we  have  seen,  the  question  here  in- 
volved pertains  to  a  case  where  no  notloa 
la  given  and  a  new  and  different  judgment 
Ib  entered  at  a  subsequent  term.  It  it  urged 
when  the  necessary  facts  appear  In  the 
record  sudi  eorreetion  can  be  made  without 
notice,  beeauae.  It  Is  said,  th««  Is  nothing 
to  litigate.  Bat  aside  from  the  tact  tkat 
tUa  pnpostUoa  Igaafas  tba  lale  that  Jail^ 
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diction  otie«  loat  eaa  only  be  regmlned  b; 
■ome  proper  notice,  the  CBse  &t  bu-  la  An 
illtutTation  tliAt  (ueb  action  may  impair 
the  sulMtantial  right  of  a  party  to  be  heard 
against  the  rettdition  of  a  new  Judgment 
againat  bim.  Had  notice  been  given,  the 
defendant  conld  bave  availed  hfmBelf  of  his 
right  to  plead  hia  discharge  In  bankruptcy 
by  proper  proceedings  for  tliat  purpose. 
LoreUnd,  Bankr.  T63.  It  may  be  thai  he  did 
not  lose  all  right  to  avail  himself  of  the 
discharge  In  some  other  manner,  but  he  had 
the  right  to  show  tliat,  in  view  of  his  dis- 
diarge,  the  judgment  in  qnestion  onght  not 
to  be  rendered  against  bim. 

In  Capen  v.  Stoughton,    10    Gray,    Sfll, 

dted  by  plaintiff  in  error,  a  sheriff's  Jury  In 

condemnation  proceedings  by  mistalce  eigned 

a  verdict  in  favor  of  the  munldpal  corpo- 

intlon  instead  of  the  property  owners.    The 

court  held  this  a  miatake  of  a  merely  formal 

and  clerical  Idnd;  and  "when  no  action  baa 

been  talcen  on  an  order  or  judgment,  and 

the  rights  of  parties  to  the  proceeding  or 

those  of  Uurd  persons  cannot  be  aflected 

^  nnjuatly  by  the  correction  of  an  error,  the 

ic  court  haa  power  to  order  an  action  to  be 

•  brought   forward  and  a*  judgment    to  be 

vacated   in   order   that   an  entry    may    be 

made  in  conformity  with  the  truth," 

There  is  no  suggestion  that  such  action 
can  be  "brought  forward"  without  notice 
to  the  adverse  party,  or  a  correction  made 
where,  as  in  the  present  ease,  the  party  lias 
lost  a  valuable  right  in  reliance  upon  a  judg- 
ment of  dismissal. 

And  if  it  be  held  that  the  mistake  In  thia 
case,  though  not  at  the  elerlc,  was  of  a 
clerical  character,  and  within  the  rule  per- 
mitting the  correction  of  snch  mistake*  by 
the  oonrt,  a  point  nnneeeasary  to  dedde  bt 
this  ease,  snch  a  convctlon  cannot  be  made 
after  term  without  notice,  certainly  when 
the  changed  condition  of  the  parties  In  view 
of  a  new  right  acquired  would  render  it 
prejudicial  to  render  a  new  judgment. 

The  plaintiff  In  error  also  reliea  upon  the 
proposition  that  the  Ibssachusetta  statute 
(Revised  I«ws  of  Uaasachusetts,  chap.  193, 
(  22)  provides  that  U  a  judgment  ia  ren- 
dered In  the  absence  of  the  petitioner,  and 
without  his  knowledge,  a  writ  of  review 
may  be  granted  upon  petition  filed  within 
one  year  after  the  petitioner  first  had  notice 
of  the  judgment;  otherwise,  within  one  year 
after  the  judgment  was  rendered.  But  we 
cannot  agree  that  tliis  remedy  supplied  the 
want  of  jurisdiction  in  the  Massachusetts 
court  to  render,  after  the  term  and  without 
notioe,  a  new  and  different  judgment  against 
tlie  defendant  tn  error.  Whatever  his 
lemedy  may  be  in  the  state  courts,  want  of 
JnriadteUon  may  be  pleaded  wharanr  the 


judgment  la  aet  up  against  Um  In  another 

We  find  nothing  in  any  dedalon  of  tUs 
court  which  sanctions  any  different  pro- 
cedure, and  the  cases  in  the  state  eonrta 
which  hold  tliat  notice  Is  Becessary  after 
the  term  before  a  Judgment  can  be  set  aside 
are  numerous.  Some  of  them  will  be  found  a 
In  the  note  In  the  margln.t  § 

*To  sanction  a  proceeding  rendering  >■ 
new  judgment  without  notice  at  a  subsa- 
quent  term,  and  hold  that  it  is  a  judgment 
rendered  with  Juriedlction,  and  binding 
when  set  up  elsewhere,  would  be  to  violate 
the  fundamental  principles  of  doe  prooeae 
of  law  as  we  understand  them,  and  do 
violence  to  that  requirement  of  every  ayatem 
of  enlightened  Jurieprudenee  which  jndgea 
after  it  hears,  and  condemns  only  after  » 
party  haa  had  an  opporttinity  to  present  hIa 
defense.  By  the  amendment  and  new  judg- 
ment the  proceedings  are  given  an  effeet 
against  the  defendant  in  error  which  they 
did  not  have  when  he  was  discharged  from 
than  by  the  jndgmoiit  of  diBtnlssal.  'Bf 
the  judgment  of  dismissal  the  court  loat 
jurisdiction  of  the  cause  and  of  the  peracn 
of  the  defendant.  A  new  Judgment  fis 
p«rtonam  could  not  be  rendered  agtdnat  tiw 
defendant  until,  by  voluntary  appesranee  or 
due  service  of  process,  the  court  had  agate 
acquired  Jurisdiction  over  him.  As  a  matter 
of  common  right,  before  such  action  eoald 
be  taken  he  should  have  an  opportunity  to 
be  beard  and  present  objections  to  the  rea- 
ditlon  of  a  new  judgment.  If  such  existed. 

We  find  no  error  in  the  judgment  of  tho 
Court  of  Appeals  overmling  the  demurrer 
')  the  second  plea,  and  the  same  Is  ^*P™ii«d. 

Hr.  Joatioe  Braver  took  no  part  tn  tkto 
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tMnrphy  t.  Farr,  11  N.  J.  L.  ISC;  Martl« 
Bank  of  Stat^  SO  Ark.  630;  De  Witt  v. 
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tog  an  ftHe^  In  tbe  dtj  of  Waeblngtan 
ftpoii  the  property  lylns  nitUn  tlte  eqnftra 
tttroDgh  -whicn  nich  uley  nmB  mnat  be 
Hniited  to  beneflU,  where  the  jury  of  award, 
Although  directed  b7  the  act  of  July  22, 
ISee  (27  Stat.  »t  L.  255,  chap.  230],  m 
Amended  by  the  act  of  August  24,  1S94  (ES 
Stat,  at  L.  GDI,  chap.  328),  to  apportton  an 
•mount  egual  to  the  damagea  ascertained 
And  appraised,  is  to  apportion  such  amount 


IN  ERBOR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  judgments 
afiiTining  judgraentB  of  the  Supreme  Court 
■of  that  District,  qnashing  writs  of  eer- 
tt)rari  to  tent  the  Talidity  of  asBeBsments 
for  the  widening  of  an  alley  in  the  dty  of 
"Washington.    RererBed. 

Bee  eame  case  below.  No.  190,  20  App.  D. 
a  146;  No.  IBl,  26  App.  D.  C.  140. 

The  facts  are  stated  In  the  opinion. 

HesBTB.  Edwin  C.  Brandenburg,  George  B. 
Sullivan,  and  Clarence  A.  Brandenburg  for 
plaintiffs  in  error. 

Mbbbts.  Frandt  H.  Stephens  and  Edward 
a  Thomas  for  defendant  in  error. 

•  *Hr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

These  are  writs  of  cerUorari  to  test  the 
S  validity  of  asseaBmenta  for  the  widening  of 

*  an  alley  in  Washington  under  the*  act  of 
Congress  of  July  22,  1892,  chap.  230  (27 
Btat  at  L.  255),  as  amended  by  the  act  of 
August  24,  1394,  chap.  32B  {28  Stat,  at  L. 
SOI).  The  writs  were  quashed  by  the  su- 
preme court  of  the  District  and  the  Judg- 
Tnents  affirmed  by  the  court  of  appeala,  20 
App.  D.  0.  140,  146.  The  principal  ease  is 
-that  of  Rr&ndenbnrg,  the  owner  of  land 
taken  for  the  widening.  That  of  Martin 
raises  questions  as  to  the  rights  of  a  mort- 
^gee  of  the  same  land.  The  main  Issue  is 
upon  the  constitutionality  of  the  s«t.  The 
-statute  authorizes  tbe  commissioners  of  the 
District  to  condemn,  open,  widen,  etc.,  alleys 
iipon  tbe  presentation  to  them  of  a  plat  of 
the  same  accompanied  by  a  petition  of  the 
owners  of  more  than  one  half  of  the  real 
-estate  In  the  square  In  whirfi  such  alley  Is 
•ought  to  be  opened,  etc,  or  In  certain  other 
eases.  After  prcBcribed  preliminaries  the 
-eommlssioners  are  to  apply  to  the  marshal 
of  the  District  to  impanel  a  Jury  of  twelve 
disinterested  citizens,  and  the  marshal  is 
to  Impanel  them,  Srst  giving  ten  days'  no- 
tloe  to  each  proprietor  of  land  in  the  square. 
The  J1117  la  to  apprmlaa  ttia  damages  to  real 


estate  and  also  Is  to  'apportion  aa  araomt 
equal  to  the  amount  of  said  damages  am 
ascertained  and  appraised  as  afores^d,* 
Including  fixed  pay  for  tlw  marshal  and 
jury,  "aeoording  as  eadi  kit  or  part  of  lot 
of  land  In  sw^  square  may  be  benefltad 
by  tbe  opening,  widening,  extending,  w 
straightening  ench  alley,"  with  certidn  d^ 
dnctlcms.  The  amendment  authorizes  tlia 
commissioners  to  open  minor  streets,  to  ran 
through  a  square,  ete.,  whenever,  in  tlw 
Judgment  of  said  comrolswonen,  tbe  publli 
interests  nquli*  H. 

The  law  Is  not  a  le^lative  adjndicatioB 
oonctfning  a  particular  place  and  a  partlm- 
Isr  plan,  like  the  one  before  the  court  in 
Wight  T.  Davidson,  18)  U.  B.  8T1,  4£  L.  ed. 
900,  21  Sup.  Ct  Rep.  616.  It  Is  a  general 
prospective  law.  Tbe  diarges  In  all  casea 
are  to  be  apportioned  within  the  limited 
taxing  district  of  a  square,  and  therefore 
It  well  may  happen,  it  Is  argued,  that  thej 
exceed  the  beneSt  conferred,  In  some  eaM 
of  which  Congress  never  thought  and  upon 
whidi  it  could  not  have  passed.  The  pres- 
ent is  said  to  be  a  flagrant  instance  of  that  ^ 
sort.  If  this  be  true,  perhaps  the  objection  ^ 
.  'to  tbe  act  would  not  be  disposed  of  by  the* 
dscislon  In  Louisville  ft  N.  R.  Co.  v.  Barber 
Asphalt  Paving  Co.  197  U.  S.  430,  49  L. 
ed.  S19,  26  Sup.  Ct.  Rep.  46S.  That  oaaa 
dealt  with  the  same  objection,  to  be  sur^ 
in  point  of  form,  but  a  very  different  ono 
In  point  of  substance.  The  assessment  In 
question  them  was  an  assesBraent  for  grad- 
ing and  paving,  and  it  was  pointed  out  that 
a  legislature  woald  be  wamnted  in  asstun- 
ing  that  grading  and  paving  streets  In  n 
good-slxed  dty  commonly  would  benefit  ad- 
joining land  mora  than  It  wonld  cost.  The 
chance  of  the  oast  being  greater  than  tha 
benefit  is  slight,  and  the  excess.  If  aoj, 
would  be  small.  These  and  other  considera- 
tions were  thought  to  outweigh  a  merely 
logical  or  mathematical  possibility  on  tb* 
other  side,  and  to  warrant  sustaining  an 
old  and  familiar  method  of  taxation.  It 
emphadsed  that  there  sbonld  not  ba 
extraot«d  from  the  very  general  language 
of  the  14th  Amendment,  a  system  of  deln- 
sive  exactness  and  merely  logical  form. 

But  when  the  diance  of  the  cost  exceed- 
ing the  benefit  grows  large,  and  tbe  amomrt 
of  the  not  Improbable  excess  is  great.  It 
may  not  follow  that  the  case  last  dted  will 
be  a  precedent.  Constitutional  rights  llln 
others  are  matters  of  degree.  To  Illustratet 
Under  the  police  power,  in  its  strict  senMk 
a  certain  limit  might  be  set  to  tbe  height' 
of  buildings  without  eompensatlon;  but  to 
nrake  that  limit  S  feet  would  require  eompa»< 
eatlon  and  a  taking  by  eminent  domain. 
So  It  well  might  b«  that  a  Conn  of  asssss 
ment  that  wonU  be  valid  for  pavt^  wonld 
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sot  b«  valid  for  the  more  lerloiu  exp«nsM 
biTolTed  In  th«  taking  of  Uad.  Sneli  a 
dbtinction  traa  rall»d  on  In  Franclt  v.  Bar- 
ber Aq>halt  Paving  Co.  181  D.  B.  S24,  S44, 
4fi  L.  ed.  879,  SB9,  ei  Bnp.  Ct  Rep.  fl2fi,  to 
reconcile  the  deeiBlon  in  that  caM  with  Nor- 
wood V.  Baker,  172  U.  a  E09,  4S  L.  ed.  U3, 
19  Sup.  Ct.  nip.  1S7. 

And  jet  It  Ib  evident  that  th«  aet  of 
Congreu  under  oonalderatlon  h  very  like 
•arllsr  acta  that  have  been  mctiJned.  That 
psaied  npon  In  T^ght  v.  Davidaon,  It  !■ 
true,  dealt  with  a  spedal  tract,  and  w  re- 
quired the  hypotheeii  of  a  leglilatlve  de- 
termination ae  to  the  amoimt  of  benefit 
eonferred.  Bnt  the  real  ground  of  the 
dedslon  la  ahown  bj  the  citation  (181  U.  B. 
878,  379,  46  L.  ed.  904,  21  Sup.  Ct.  Rep. 
0  616)  of  Banman  w.  Eoaa,  1ST  tJ.  S.  H8, 
2  tt  L-  ed.  £70,  IT  Sap.  Ot.  Rep.  066,  when  the 
•  eame  principle  was  nutalned  in  a  general 
law.  167  U.  B.  689,  690,  42  L.  ed.  288,  IT 
Bnp.  Ct.  Rep.  006.  It  la  true  again  that  In 
Banman  t.  Roaa  the  land  beneBted  waa  to 
be  ascertained  bj  the  Jnrj  instead  of  being 
limifed  bj  the  atatute  to  a  aqnare;  bnt 
It  was  none  the  leaa  poaalble  that  the  anm 
charged  might  exceed  the  gain.  Aa  only 
half  the  coat  was  charged  In  that  caae  it 
Biay  be  that,  on  the  practical  dIatInctl<Mi  to 
which  we  have  adverted  In  conneotlMi  with 
Loulivllle  ft  N.  R.  Gol  V.  Barber  Aaphalt 
Paving  Co.  the  danger  of  meh  an  oxceM 
was  eo  little  that  it  might  be  n^lected,  but 
the  dedalon  was  not  pnt  on  that  groond. 

In  view  of  the  deoiaiona  to  which  we  have 
referred  it  would  be  nnfortonate  if  the 
preaent  act  ahonld  be  deolared  onconBtitn- 
tktnal  after  it  has  stood  ao  long.  We  think 
that  without  a  violent  oonetruction  of  the 
■tatnte  It  may  be  read  in  anch  a  way  as  not 
ta  raise  the  difficult  question  with  which  we 
have  been  eoneemed.  It  Is  tme  that  the 
Jur;  is  to  apportion  an  amount  equal  to 
the  amount  of  the  damage  aaMrtalned,  but 
It  is  to  apportion  It  "according  aa  each  lot 
Mr  part  of  lot  of  land  in  such  aquar*  may 
be  benefited  by  the  opening,  etc."  Very 
likely  It  waa  thought  that  in  general,  hav- 
ing regard  to  the  shortneai  ot  the  alleys, 
the  benefita  would  b»  greater  than  the  oost. 
Bnt  the  words  quoted  permit.  If  they  do 
not  require,  the  Interpretation  that  in  any 
evsnt  the  apportionment  is  to  be  limited 
to  the  benefit,  and  if  it  ta  ao  limited  all 
aerlous  doubt  aa  to  the  validity  of  the 
statute  disappears. 

It  is  clear,  however,  from  the  petltlone 
'and  the  returns  that  the  jury  did  not  ad- 
minister the  statute  fn  the  way  in  which 
we  have  determined  that  it  ahould  be  read. 
About  one  fifth  of  each  lot  waa  taken,  and 
waa  valued  at  102  and  |TB  reapeetively. 
That  would  give  a  value  of  9368  and  1300, 
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at  the  moat,  to  the  remaining  portions,  b» 
foi«  the  Impiavement  waa  made.  ThiM 
lots  were  aaBaaaad  «660  1^  said  902,  OC 
less,  and  9S60  leaa  aald  ITS,  or  KTS.  B 
is  moat  Improbable  that  the  wMraing  of 
an  alley  eould  have  neaily  trebled  the  valne^ 
of  each  lot.  We  think  It  apparent,  aa  waa  * 
aasuined  by  the  oonrt  of  appeal^* that  the* 
jury  understood  their  dnty  to  be  to  divide 
the  whole  eost  among  the  landowners, 
whether  the  benefit  waa  equal  to  thdr 
ahara  of  the  cost  or  not.    It  mnrt  be  ad- 


ing.  There  la  nothing  In  the  record  aulB- 
dent  to  show  that  the  jury  took  a  differ' 
ent  view,  or  that  they  limited  the  aasaaa 
ment  to  the  benefit  actually  conferred  on 
these  lots.  For  tUa  reason  the  asaeaament 
muat  be  quashed,  and  it  win  not  be  necee- 
aary  to  consider  the  special  obJecUons  ol 
the  mortgagee. 
Judgments  reversed. 


(2M  a.  a  Ul> 
NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, John  A.  Miller  and  Anna  Uiller, 
Els  Wife,  and  Washington  drain  ft  Wil- 
ing Company,  Plffs.  in  Err., 

JACX}B  SLAOHT. 

Jndgmeot— res  jadieata. 

1.  A  decree  rendered  on  demurrer,  dis- 
missing, on  the  merits,  a  suit  to  estabUah  ft 
trust  in  eertain  lands  In  favor  of  a  railway 
company,  which  set  up,  ae  a  baala  af  lt< 
alleged  title  In  fee  almple,  the  railroad  land 
grant  act  of  July  2,  1S84  (19  SUt.  at  L.  3«S, 
chap.  217),  prevente  the  succeaaor  In  inter- 
est of  such  rallvray  eompany  from  asserting 
In  an  action  of  ejestment  Involving  the  sr  ~~  ~ 


quired  title  under  the  act  of  March  3.  18TS 
(18  SUt.  at  L.  482,  chap.  162,  U.  B.  Comp. 
But.  IBOl,  p.  ises),  or  under  the  aUte  aUt- 
ute  of  limitations. 

Limltatian  of  actlons-^when  statute  beglM 
to  ntn. 
2.  A  aUte  aUtnte  of  Umltatloas  for  the 
reoovery  of  real  property  does  not  begin 
to  nm  in  favor  of  a  raUway  company  as 
against  a  settler  under  tbe  homeet^d  laws 
of  the  Doited  BUtea  untU  patent  has  laaued.* 


[No.  162.] 


1   Stat*  of  Washtngtoa  to  review  a  Ju4c 
Die  limWatlaa  ot  Aetteua.  |  tS. 
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ment  whicb  afllnned  a  Jodgment  of  the  So- 
perioi  Court  in  and  for  tlie  County  of  WUt- 
mau.  In  that  rtftte.  In  f&Tor  of  pUlntlff  in 
u  action  of  ejectment.    Affinned. 

See  ume  ease  below,  38  Wash.  079,  81 
Pae.  lose. 

The  facta  are  stated  in  the  o^nitm. 

Mesare.  Charles  W.  Bona  and  Jamas  B. 
Kerr  for  plaiatifts  in  eiror. 

MeMTs.  n.  L.  Bttinfcer,  Thomas  NeiU, 
and  W.  E.  McCrodcej  for  defendant  fn  er- 


r*   *  Mr.  Justice  HcEsnna  delivered  the  opIU' 
Ion  of  the  court: 

This  is  an  action  of  ejectment  brought  bj 
defendant  in  error  against  plaintiffs  In  error 
in  the  superior  court  In  and  for  the  county 
of  Whitman,  state  of  Washington,  for  land 
dtuate  in  tbe  town  of  Falouse. 

The  trial  court  adjudged  defendant  in  er- 
ror the  owner  In  fee  simple  of  the  land 
sued  for,  and  that  the  plaintiffs  in  error 
were  in  the  posseailon  and  ooeupetlon  of 
tbe  portions  thereof  deeeribed  In  their  an- 
Hwera  against  the  will  and  consent  of  the 
plaintiff  (defendant  in  arror),  and  were  oc- 
cupying and  in  posseBsion  thereof  without 
right,  except  that  the  Horthem  Faeiflo 
Railway  Company,  as  a  publlo  carrier,  had 
a  right  to  hold  the  possession  of  a  atrip 
of  land  25  feet  wide,  "being  1E%  feet  on 
each  side  of  the  center  line  between  the 
rails  of  ita  main  track  over  and  aoroas  said 
land,  and  also  a  tract  100  feet  square." 
This  tract  was  described.  Defendant  In  er- 
ror was  adjudged  entitled  to  recover  "all 
tlie  rest  of  the  land  described  in  the  amend- 
ed complaint."  And  that  a  writ  issue  to  put 
him  in  possession  thereof,  but  not  until 
ninety  days  from  the  date  of  the  judgment, 
0  and.  if  an  appeal  should  he  taken  and  pro- 
f>  ceedings  stayed,  then  not  until  ninety  days 
•  from  the  time  the  remittitur  from  the*  su- 
preme court  affirming  tbe  judgment  should 
be  Bled;  and  If,  in  tbe  meantime,  the  raUway 
company  should  commence  proceeding  In  the 
proper  court  to  condemn  the  land  claimed  by 
it  and  described  in  Its  answer,  for  railroad 
purposes,  then  said  writ  should  not  be  is- 
sued as  to  inch  land  ai  it  might  seek  to 
condemn,  uttleHs  the  company  should  after- 
wards dismiss  BUch  proceedtDgs  or  fall  to 
prosecute  the  same  to  final  judgment  and 
pay  the  award  that  might  be  made  therein. 
The  supreme  court  affirmed  the  judgment, 
S0  Wash.  676,  81  Pae.  1062. 

The  facts,  as  far  as  necessary  to  be 
stated,  are  that  after  proceedings  tn  the 
land  office  to  which  the  railway  company 
was  a  party,  a  homestead  patent  was  is- 
sued to  defendant  In  error  April  20,  1807, 
to  lots  10, 11, 14,  and  IS  of  aedjon  1.  town- 
ship 18  N.,  range  4S  B.,  WlQametta  meridi- 


an.   Defendant  in  error  eatabllalMd  Ua  n» 
idence  upon  the  land  in  I8S3. 

In  1S80  and  the  first  half  <rf  ISST  th« 
Spoleane  &  Falonao  Bailway  Company  eon- 
stractAd  and  completed,  at  great  expensi^ 
a  railroad  orsr  lots  10  and  II,  conforming 
to  the  surrey  prerlously  made  and  staked 
ont,  and  from  and  after  its  completion  it 
waa  operated  daily  and  contiominsly  in  the 
carrying  of  frdght,  paasangers,  and  malL 
The  Tight  of  way  claimed  was  100  feet  wida 
on  either  aide  of  the  main  line  of  railroad. 
It  would  b«  posdble  for  plaintiff  In  error, 
who  Is  the  lucceasor  of  the  Spokane  com- 
pany, to  carry  freight,  passengers,  and  mail 
0T«r  a  rl^t  of  way  not  exceeding  £G  feet 
in  width,  and  a  space  of  100  feet  sqnaia 
would  permit  of  the  erection  of  a  depot  at 
the  town  of  Psloose.  But  great  inoouTen- 
ienee  would  result  to  the  dtisena  of  that 
town  and  vidnlty  and  the  railway  company. 
For  the  convenient,  prompt,  and  ezpedltioua 
handling  of  frel^t  and  the  erection  of  ele- 
vators for  storing  grain  and  wheat  a  rIgU 
of  way  of  SOO  feet  is  necessary.  At  tha 
time  Uie  railroad  was  surveyed  and  con- 
structed defendant  in  error  resided  upon 
■aid  lands  and  knew  of  ita  eonstmction  and  h 
the  expenditure  of  large  sums  of  money  ^ 
therefor.  About  tlia*time  of  the  surrey  he* 
published  a  notice  in  the  Falouse  News,  M 
newspaper  published  in  the  vicinity  of  tlia 
land,  forbidding  all  persons  from  treapasa- 
ing  thereon.  This  Is  the  only  objection  ht 
made.  In  the  month  of  Augurt,  1887,  the 
Northern  Pacifls  Ballroad  Company,  elaim- 
Ing  to  be  the  owner  of  loU  10  and  11, 
conveyed  the  aame  to  William  8.  Powers, 
and  h^  on  the  Uth  of  September  of  tha 
same  year,  eonveyed  to  the  Spokane  A 
Paloosa  Railway  Company  a  right  of  way 
SOO  feet  wide  over  lots  10  and  II,  being 
the  same  then  elalmed  by  that  company  and 
now  claimed  by  plaintifi!  In  error,  the 
Northern  Padfie  Railroad  Company.  Oa 
the  l£th  of  Hay,  1897,  the  Spokane  ft  Pa- 
louse  RaQway  Company,  Powers,  and  others, 
as  snoceasors  In  Interast  of  Powers  nnder 
the  above  deed  of  conveyance  from  the 
Northern  Padfie  Railroad  Oompaay,  brought 
a  suit  against  the  defendant  in  error  whieh 
will  hereafter  be  referred  to  and  described. 
The  complaint  was  amended.  The  data  of 
Its  filing  aa  amended  doea  not  appear.  It 
waa  awoni  to  Febmary  IB,  1898.  A  de- 
murrer to  the  amended  complaint  was  sus- 
tained and,  the  pl^ntiffs  declining  to  plead 
further,  a  judgment  waa  entered  June  24, 
1B06,  diamlasing  tha  suit.  The  judgment 
waa  atBrmed  successively  by  the  supreme 
court  of  the  state  and  by  this  court.  No 
suit  of  any  kind  waa  eommeneed  by  defend- 
uit  In  error  to  anjain  tha  eonatrnetloB  of, 
or  the  malMtsstaaoe  bI,  trnU  lallioad  onv 


lyCOOglC  _ 


»  SUPREME  OOUBT  BEPORTBB. 


Oot.TmM, 


■aid  right  of  mj,  axoapt  tlie  iidt  »t  btx, 
which  wtu  brought  ihortly  after  the  dsoi- 
■ioD  of  thii  conrt  abovs  mentioned.  The 
■omitiotu  waa  Mr*ed  on  the  NoTtbem  Paeiflc 
Railwa;r  Company  on  the  Mh  of  October, 
1901,  and  the  oompltOnt  wa*  filed 
4th  of  June,  1902. 

The  Spokane  It  Palouae  Ballmer  Company 
eoDTejed  the  right  of  way  In  oontroveny 
and  all  of  its  property  on  Uie  21at  of  Febru- 
ary, IS99,  to  the  Noitbeni  Padflo  Railway 
Company,  whieh  hu  erer  since  maintained 
and  operated  said  road  from  Spokane, 
Washington,    to   Lewiaton,    Idaho,   and   in- 

S  terrening  point*. 

•  'The  Northern  Paclfle  Railway  Company 
(we  shall  follow  eounael's  example  and 
treat  the  Northern  Padfle  BaHway  Com- 
pany as  the  sole  plaintiff  In  error,  the  in- 
dividuals  named  being  its  lessesa)  assIgnB 
a*  CTTOT  in  Itt  brief  the  ruling  of  the  su- 
preme Gonrt  of  the  state,  that  the  oompany 
*^kad  no  right  of  way  under  the  act  of  Cod- 
grees  of  March  t,  1B7G"  (18  SUt.  at  L. 
482,  chi^h  1G2,  V.  8.  Comp.  Stat.  1901,  p. 
1S6S),  and  the  ruling,  "that  the  statnU  of 
limitations  of  Waahington  could  not,  be- 
cause the  laws  of  the  United  Statea  for- 
bade, commence  to  ran  nntU  patent  issued." 
The  limitation  of  the  statute  Is  ten  years. 
The  defendant  in  error  opposes  as  a  bar 
to  these  defenses  the  judgment  In  his  faror 
In  the  suit  brought  I^  the  Spokane  &  Bs- 
lonse  Railway  Company  and  William  B. 
Powers  and  other*,  whidt  Judgment  was  af- 
firmed by  this  court.  ISO  U.  8.  ITS,  46 
L.  ed.  479,  21  Snp.  Ct.  Rep.  819.  Plaintiff 
in  error  i*  the  luocesaar  in  intereat  of  the 
Spokane  &  Palouee  Railway  Company,  and 
Is  estopped  by  the  judgment  tf  that  com- 
pany would  b& 

The  object  of  the  suit  In  which  the  Judg- 
ment was  rendered,  aa  appears  from  the 
findings  of  fact  of  the  trial  oourt,  wa*  to 
have  Slaght,  defendant  In  error,  "declared 
a  trustee,  and  as  holding  the  land  In  trust" 
for  the  plaintiffs  in  the  suit,  and  to  require 
a  conveyance  from  him  to  them,  and  to 
enjoin  him  from  bringing  any  action  to 
oust  them.  The  amended  complaint,  which 
is  made  part  of  the  findings,  arerred  that 
the  patent  to  Slaght  was  "issued  under  a 
misconstruction  and  misinterpretation  of 
the  law,"  and  that,  at  the  date  of  the  U- 
suanee  of  said  patent,  the  land  was  not,  nor 
was  It  at  the  time  he  applied  to  enter  the 
same,  public  land,  subject  to  settlement  or 
entry  under  the  land  law*  of  the  United 
States,  other  than  the  act  of  Congres*  ap- 
prond  July  2,  1664  [19  Stat,  at  L.  S6S, 
chap.  2IT],  granting  land  to  the  Northern 
Paclflo  Rt^lroad  Company.  Th*  Heta  and 
drenniBtances  from  which  thest  eoneluslons 
<•  sat  f  Mtk 


with  great  particularity,  tt  was  arerred 
that  tha  Spokane  ft  Palonse  Railway  Com- 
pany and  other  plaintiffs  asa*rt«d  aad 
claimed  title  to  certain  portions  of  th«  land  s 
under  and  by  Tirtne  of  certain  instmmentaS 
I  'duly  made  and  deliTered  by  Powers  and  Us* 
grantees.  And  it  was  also  arerred  that 
the  qnestions  Involred  were  of  oonmion  and 
general  Interest  to  many  persons  whom  It 
was  impracticable  to  make  parties,  and  that 
such  persons  and  the  plaintiff*  wei*  tha 
owners  in  fee  simple  and  had  an  indefeasible 
title,  and  were  in  possenion  of  lots  10,  11, 
14,  and  IS  of  s«;tion  1,  township  1ft  N, 
range  4S  G.,  Willamette  meridian,  and  that 
Slaght  claimed  an  interest  or  estate  thera- 
in  adrerse  to  the  plaintiffs,  which  daia 
was  without  any  right  whatever  and  that 
he  had  no  estate,  right,  title,  or  interast 
wbaterer  In  the  land  or  any  part  therwtL 
And  it  waa  averred  that  ha  threatenad  to 
aommenc«  mlts  in  ejectmsit,  and,  with- 
out suit,  forefbly  to  dispossess  and  eject 
pi^ntiA  from  said  premises  or  a  portida 
thereof  unless  enjoined.  An  injunction  waa 
prayed  restraining  him  from  selling  tha  land 
and  doing  the  acts  described;  that  ha  ba 
required  to  act  forth  the  nature  of  Us 
claim,  and  that  Us  claim  be  determinsd) 
that  he  be  adjudged  to  have  no  title  or  In- 
terest whatever  to  tha  land  or  any  part 
thereof,  and  be  enjoined  from  ever  sssiiit 
ing  any;  'iihat  the  title  of  plaintiffs  ba  de- 
creed good,  valid,  indafeaslbla  fee  simple, 
and  free  from  all  olaims  of  said  dafsadaut;" 
that  the  patent  be  declared  to  hava  issnad 
under  a  misoonstruotlon  of  law,  that  he  ba 
held  to  be  a  trustee  for  the  plaintiff,  WQ- 
liam  L.  Powers,  and  his  grantee*,  both  di- 
rect and  through  mesne  conveyance,  and 
that  Slaght  be  required  to  convey  the  land 
to  Powers  and  his  grantees.  Slaght  de- 
murred to  tha  complaint  and  tha  demurrer 
was  sustained.  The  plaintiffs  decting  to 
stand  on  the  danuner,  judgment  waa  en- 
tered dismissing  the  suit.  This  judgmant 
was  afDrraed  by  the  aiqtreme  court  of  the 
state  and  by  this  court,  as  we  have  seen. 
The  eomplaint  In  the  suit  did  not  show 
what  land  or  interest  Powere  deeded  to  the 
Spolcane  ft  Palonse  Railway  Company,  bnt  It 
appears  from  the  findings  that  the  Northara 
Paclflo  Railroad  Compan.y  conveyed  lots  10 
and  II  to  Power*  In  Angust,  1887,  and  in 
September,  ISST,  Powers  oonveyed  to  the  ^ 
Spokane  ft  Palonse  Railway  Company  tbaJJ 
tract  ofland  then  used  as  its  right  of  way,* 
and  that  It  1*  the  tame  tract  which  was 
ooeupled  by  the  plaintiff  in  error  a*  it* 
ri^t  of  way.  The  baaia  of  the  title  al- 
leged la  the  suit  waa  the  grant  to  th* 
Noithera  Pacific  Railroad  Company  by  aet 
of  (Jongrasa  of  July  2,  1664.  Rights  vndar 
tha  act  of  Congreaa  of  Uanb  »,  Igli,  ar 
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■rndar  tha  lUtnte  of  UniiUtloai  of  tlia 
■Ute,  mn  not  Mt  np.  Tlu  SpokuM  ft 
FaloDM  Rftilmy  Compftny,  howarar,  al- 
leged that  it  and  tha  othar  plolntiSa  in  the 
(nit  itd  B  title  in  tee  alnipl«,  and  pTKyed, 
in  the  most  comprehenaive  and  detailed  mj, 
to  have  it  quieted  agalnat  the  elunu  of 
the  defendant  is  error,  whldi,  It  waa  al- 
leged, were  threatened  to  be  asserted  hj 
anlta  and  hj  force  without  mlL  The  ques- 
tion now  to  be  decided  is,  la  the  decTM  in 
the  ndt  re*  /Hdioafcif  Against  this  effeet 
of  the  decree  the  railway  company  urges 
that  it  was  rendered  on  demimrer  and  "the 
estoppel  extenda  only  to  the  rery  point 
nlsed  In  the  pleading,  and  doaa  not  bar 
another  action  baaed  npon  other  facts." 
The  effect  of  the  deeree,  it  la  insiated,  waa 
only  to  decide  againat  the  title  specially 
»et  forth  in  the  pleading.  And  further,  "in 
this  action  [that  at  har]  the  right  aa- 
aerted  is  a  perpetual  easement  or  way  by 
Tirtue  of  tlie  act  of  187S  through  the  lands 
faiTolTed  in  the  former  rait.  Kot  only  waa 
this  right  not  pleaded  In  tha  former  eom- 
plaint,  but  under  It  the  title  now  aaserted 
oonld  not  hare  been  prored."  To  snstain 
these  oonclntiloaa  the  following  authoHtlea 
are  cited:  Wiggins  Ferry  Oo.  r.  Ohio  & 
U.  R.  Co.  148  U.  S.  SOe,  410,  85  L.  ed.  106S, 
1060,  18  Sup.  Ct.  Rep.  ISS;  Oilman  r.  Hires, 
10  Pet.  SOB,  0  L.  ed.  432;  Freeman,  Judgm. 
4th  ed.  267;  Van  Fleet,  Former  idjndtea- 
tion,  I  300  and  following. 

The  citations  are  not  apposite  to  the  pres- 
ent eontroTerey.  It  la  well  established  that 
ft  Judgment  on  demnirer  is  as  eondUBlTe  as 
one  rendnvd  npon  proof.  Gould  t.  Erana- 
Ttlle  &  C.  a  do.  01  U.  S.  680,  23  L.  ed. 
416;  Bludl  t.  Siting  Valley  Twp.  184  U. 
a  226,  31  L.  ed.  411,  B  Sup.  Ct  Rep.  490; 
Freeman,  Judgm.  9  S6T.  Tbe  qoeatlon  aa 
to  Buoh  Judgment  when  pleaded  In  bar  of 
another  action  wIU  be  necessarily  its  legal 
n  Identity  with  such  aeUon.  The  general  nle 
'  of  tbe  eztoit  of  the  bar  la  not  onIy*what 
was  pleaded  or  litigated,  but  what  oould 
have  been  pleaded  or  litigated,  niera  la 
ft  difference  betweMi  the  effect  of  a  Judg- 
ment as  a  bar  against  the  prosecution  of 
a  second  action  for  the  same  claim  or  de- 
mand, and  Its  effect  as  aa  eetoppel  in 
another  action  between  the  same  partiea 
npon  another  claim  or  demand  (Oromwell 
T.  Sac  Connty,  04  U.  S.  SSI,  24  L.  ed.  106; 
Blseell  T.  Spring  TaHey  Twp.  supra;  New 
Orleans  r.  CitiEens*  Bank,  1ST  U.  S.  306, 
48  L.  ed.  810,  17  Sup.  CL  Rep.  OOS;  Sonthem 
P.  R.O0.T.  United  States,  168  U.  S.  1,  42  L. 
ed.  3S0,  18  Sup.  Ct  Sep.  18;  Gunter  v.  At- 
lantic Coast  Une  R.  Oo.  800  U.  B.  87^  SO 
L.  ed.  477,  80  Sup.  Ct  Rep.  EESj  Dapoalt 
Bftnk  T.  FrankfOTt,  101  U.  B.  409,  48  I^  ed. 
m.  24  Sup.  Ct  Sep.  I64)t  aad  ft  dlrttn*- 


tiaa  between  paraonal  aetlona  and  refti  ftft- 
tlons  is  uaeful  to  obsMre.  Herman,  ^Babof- 
pel,  g  02.  It  U  then  ssjd:  "Altbough  than 
may  be  aeveial  diffennt  claims  for  tbt 
same  thing,  there  can  be  only  one  ri^t  of 
property  in  it;  therefore^  when  a  cause  of 
action  haa  lesnlted  in  favor  of  the  de- 
fendant, when  the  plaintiff  claims  the  prop- 
erty of  a  certain  thing  there  can  be  no 
other  action  maintained  against  the  same 
party  for  tJie  same  property,  for  that  would 
be  to  renew  the  quaatlon  already  dedded; 
for  the  single  question  In  litigation  waft 
whether  the  property  belonged  to  the  plain- 
tiff or  not;  and  it  is  of  no  Importance  that 
the  plaintiff  failed  to  sat  np  aU  hU  righU 
npMi  which  bis  cause  of  action  eould  haT* 
been  maintained;  tt  la  inffldant  that  It 
might  hare  been  litigated." 

In  United  SUtei  t.  Oallfomla  ft  O.  Lftttd 
Co.  102  U.  &  SSS,  48  L.  ed.  476,  M  Sup.  Ot 
Rep.  ES6,  this  principle  was  applied.  In 
that  ease  a  decree  rendered  upon  a  bill  fn 
equity  brought  under  an  act  of  Congress  t» 
hare  patents  for  land  declared  void,  as  for- 
feited, and  to  establish  the  title  of  the  United 
Statea  to  the  land,  waa  held  to  be  a  bar  to 
a  rabsequemt  bill  brought  againat  the  same 
defendants  to  recorer  the  same  laud,  oa 
the  ground  that  It  waa  excepted  from  tha 
original  grant  as  an  Indian  reserratio& 
And,  speaking  of  the  two  eulta,  we  said, 
by  Mr.  Justice  Holmes:  The  best  that 
can  be  said,  apart  frtnn  the  act  Just  quoted, 
to  distinguish  the  two  lulta,  la  that  nowct 
the  United  States  puts  forward  a  newS 
ground  for  Its  prayv.*  F&rmsriy  It  sought* 
to  avoid  the  patents  by  way  of  forfeiture. 
Now  it  ieeka  the  same  ooneluslon  by  a  dif- 
feront  means;  that  is  to  say,  by  arideneft 
that  tha  lands  orlginftlly  wen  enepted 
from  the  grant  But  In  this,  as  in  tha 
former  suit.  It  seeks  to  establish  Its  own 
title  to  the  fee."  And  further:  'Vut  the 
whole  tendency  of  our  deolBlons  is  to  re- 
quire a  plaintiff  to  try  his  whole  cause  of 
action  aaA  his  whole  case  at  one  time.  He 
cannot  eren  split  ap  hia  elalm  (Fetter  v. 
Beale,  I  Salk.  II;  Trvsk  t.  Hartford  ft  N. 
H.  R.  Co.  2  Allen,  931;  Freeman,  Judgm. 
4th  ed.  fli  23S,  241) ;  and,  a  fortioH.  he  can- 
not divide  the  grounds  of  reeoTery." 

This  doctrine  has  fllustrationi  In  iulta  tft 
quiet  title.  It  waa  decided  In  ParHsh  t. 
Ferris  (Doe  ex  dem.  Parrish  t.  Ferris)  t 
Black,  600^  17  L.  ed.  317,  that  the  Judgment 
in  an  action  to  quiet  title  is  ooneluslve  of 
the  title,  whether  adverse  to  the  plaintiff  ts 
the  aetlon  or  to  the  defendant  In  other 
wotds,  determines  the  merits  of  the  plf^- 
tiff'i  title  as  well  aa  that  of  the  defendant 
In  Indiana,  B.  ft  W.R.  Oo.  t.  Allen,  113  Ind. 
5B1,  IS  N.  R.  440,  it  was  held  that  the  nO- 
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judgment  decntlng  title  In  the  plainUff  In 
•nch  an  sctioi)  the  right  to  eonatmct  and 
maintain  a  railway  over  It.  And  In  Da- 
TU  T.  Lennen  [12S  Ind.  185,  24  N. 
E.  685],  it  wan  decided  that  every  poulble 
interest  of  a  defendant  is  cut  off.  And 
naMMarily  every  poseible  Interest  of  tb« 
plaintiff  is  cut  off  if  the  Judgment  ii  in 
favor  of  the  defendant.    Parrish  v.  Ferris, 

The  Bpokanp  &  Palonee  Railway  Com- 
pany alleged  a  title  In  fee  eimple,  and  the 
tmth  of  the  allegation  oonld  be  determined 
ae  well  by  demurrer  aa  by  proof,  and  the 
same  legal  oonaequenGee  followed  from  it. 
Clearwater  v.  Meredith  (Ferguson  v.  Mere- 
dith) 1  Wall.  26,  17  L.  ed.  604;  GoodHoh 
v.  Chicago,  S  Wall.  066,  18  L.  ed.  Sll; 
Aurora  v.  West,  T  Wall.  82,  IB  L.  ed.  42; 
Black,  Judgm.  S  707;  Freeman,  Judgm. 
S07,  and  cases  h»einbefore  cited.  The  rec- 
ord ahowB  that  the  demnrrer  waa  not  upon 
merely  formal  or  technical  defects,  bnt  went 
to  the  merits.  It  was  directed  to  the  sec- 
ond amended  complaint  of  the  plaintiffs. 
n  They  elected  to  stand  on  that  oompleint, 
r  and  declined  to  plead* further.  They  assert- 
ed its  sufficiency  by  an  appeal  to  the  su- 
preme court  of  tlie  state  and  again  to 
tills  court,  and  met  defeat  la  both,  as  we 
have  seen.  Whether  the  Spokane  t,  Palouso 
Bailway  Company  conld  have  pleaded.  In 
addition  to  tike  right  It  alleged  under  the 
deed  from  Fowere,  the  rights  tliat  plain- 
US*  in  error  contend  it  acquired  under  the 
aet  of  Congress  of  1B76,  or  tlie  statute  of 
limitations  of  the  stata,  we  need  not  deter- 
mine. See  SI  97,  120,  14  L.  ed.  012  et 
•eq.;  Story,  Bq.  PL;  Smith  v.  Swomutedt, 
U  How.  288,  U  L.  ed.  042.  It  elected  be- 
tween those  ilghta  and  rights  under  tlw 
Powers  deed,  and  we  think  Its  grantee  to 
now  bound  by  that  election.  The  Interest 
that  the  Spokane  A  Palouse  Hallway  Com- 
pany derived  from  Powers  was  of  the  right 
of  way,  which  is  now  claimed  by  plaintiff 
in  error.  In  other  words,  plaintiff  In  er- 
ror, A;  successor  of  the  Spolcane  ft  Palouse 
Railway  Company,  again  asserts  title  to 
the  very  property  tliat  was  the  subject  of 
the  other  suit,  the  source  of  title,  only,  be- 
ing different.  If  this  may  be  done,  how 
often  may  it  be  repeated  t  If  defeated  upon 
the  new  title,  may  plaintiff  in  error  assert 
still  another  one,  either  in  its  predeoeasor 
or  in  itself,  and  repeat  as  often  aa  it  may 
vary  its  claim  T  The  principle  of  rat  pidi- 
ooto  find  tlie  eases  enforcing  and  illustrat- 
ing that  prlndple  declare  otherwise. 

In  the  discuHBion  thus  far  we  liave  as- 
sumed, as  eontandad  by  plaintiff  in  error, 
that  the  statute  ol  limitations  eonld  oom- 


mence  to  run  before  the  patent  isaned,  and 
we  have  also  assumed  that  ri^ts  under  ft 
were  complete  in  the  Spokane  &  Palons* 
Railway  Company  at  the  time  of  Its  snlt 
against  Slxght.  Lest  the  latter  assumption 
be  qneetioned  It  may  be  well  to  determine 
whether  the  other  assumption  be  true-  The 
snpresne  court  dedded  a^dnet  It  on  the  an- 
tboiity  of  Gibson  ▼.  Chonbean,  13  Wall. 
92,  20  L.  ed.  634,  and  Redfield  v.  Parka,  Itt 
U.  S.  239,  33  L.  ed.  S27,  10  8np.  OL  Hep. 
B3;  that  is,  decided  that  the  statute  did 
not  oommenee  to  run  until  the  patent  !■- 
sued  to  Slaght,  and  that,  therefore,  this 
action  was  not  barred.  The  ruling,  w«^ 
think,  was  right.  The  aet  of  Congrees  ofn 
18T6  and  the  atatnte  of  UmlUtlons  are*ln-* 
dependent  defenses,  and,  being  so,  the  lat- 
ter oomea  within  the  rule  announced.  Of 
conrae.  If  the  act  of  Congress  of  1876  waa 
a  grant  of  the  right  of  way  i»  prastntt, 
"conveying  a  good  title  when  the  road  waa 
completed,"  as  contended,  it  needs  no  aid 
from  the  statute  of  limitations,  and  would 
be  an  effectnal  defense  if  It  were  not 
barred  by  the  Jndgm^t  wUoli  we  hav*  earn' 

Judgment  atltrmed. 


(20G  U.  S.  U4) 

NORTHERS   FACIFIO   RAILWAY   00U> 
PANY  et  aL 

•AROARET  SLAGHT. 


Northern  P.  B.  Oo.  t.  Slaght,  anta,  p.  4 
tNo.  IB3.J 


the  Supreme  Court  of  tha 
■1-  State  of  Washington  to  review  a  Judg- 
mtnt  which  affirmed  a  Judgment  of  tha 
Supetlor  Conrt  in  and  for  the  County  af 
Whitman,  in  that  state.  In  favor  of  plida- 
tlff  in  an  notion  of  ejectment.    Affirmed. 

Messrs.  Charles  W.  BmiB  and  Jamea  & 
Kerr  for  plaintiffs  In  error. 

No  counsel  for  defendant  In  mor. 

Mr.  Justice  HcErana  delivered  the  opla- 
ion  of  the  court: 

This  ease  was  submitted  with  No.  15^ 
the  questions  being  identical.  On  tha  au- 
thority ftf  that  eaas  the  JndgnMnt  to  af- 

Mr.  Jnatloa  Brmrsr  took  bo  part  In  tta 
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MM-  DBLAMATEB  v.  80UTH  DAKOTA. 

.  (toe  n.  a  *t) 

JAT  DELAUATRR,  PUT.  it  Xrr, 


«r 


STATK  OF  SOUTH  DAKOTA. 

Commnco— In  Intoxicating  UQtion-^caue 
tu  on  tntvdlns  Mlesnan— WUwn  kL 
The  tnnnal  licenae  charge  impoaad 
bj  a  Btkte  Uw  apon  th«  bnrineaa  of  ullfng 
or  offering  for  Mie  Intoxlctitin;  Uquon  with- 
in the  state  by  uiy  tnTeling  ulesmuk  who 
■olieits  order*  In  qnuttfttu  of  Iw*  Uun 
B  gkllone  euinot  b«  reguded,  when  applied 
to  Intentftto  tnuuaction*,  npngnani  to 
tbo  oommei«e  cImm  of  the  FedenJ  Conitl- 
tntion,  tn  view  o(  tbe  proTirione  of  tie 
WilKin  met  of  Angnrt  8,  ISM  (26  SUt  at 
L.  313.  chap.  728,  U.  8.  Oomp.  SUt.  1901, 

fc3n7),  that  Intoxloating  ijqnon  oonlng 
to  the  rtata  ihall  be  as  completelf  under 
It*  control  M  If  muinfactiired  therein.* 


pro.  !«.] 


Decided 


IN  ERBOB  to  the  Supreme  Conrt  of  the 
State  of  South  Dakota  to  review  a  judg- 
ment which  affirmed  a  oonTiotlon  in  tlie  (3r- 
enlt  Court  of  Potter  County,  in  that  etate, 
of  eolioiting  orders  for  Intoxieatlng  liqnora 
without  having  paid  the  annual  lioeues  fee 
impoeed  by  the  law  of  the  state.    Affirmed. 

See  same  ease  below  (B.  D.)  IM  N.  W. 
M7. 

The  faete  are  stated  in  tbe  opinion. 

Mr.  Herbert  Jackeon  for  plaintiff  in  i 

UeMre.  Aubrey  Lawrence,  S.  IL  Howard, 
and  PhOo  Hall  for  defendant  in  error. 

•    *  Mr.  Justlee  White  dellTered  the  opinion 
of  the  oourt: 

A  Srm  established  in  St  PanI, 
which  wae  engaged  in  dealing  in  lut^olcat^ 
ing  liquors,  employed  Delamater,  the  plain- 
tiff in  error,  a*  a  traveling  ealesman.  Aj 
such  salesman  Delamater,  in  the  state  of 
South  Dakota,  carried  on  the  business  of 
■olidtiug  orders  from  residenti  of  that  state 
for  the  purehaae,  from  the  firm  in  St.  Paul, 
of  Intoxicating  liquors  in  quantitiea  of  less 
than  S  gallons.  The  eourse  of  dealing  waa 
this:  The  orders  were  procured  In  the  form 
of  proposals  to  buy,  and  when  accepted  by 
the  Unn  the  liquor  waa  shipped  from  St. 
Paul  to  the  persona  in  South  Dakota  who 
made  the  proposals,  at  their  risk  and  cost, 
•n  sixty  days'  credit.  At  the  time  Delama- 
ter engaged  in  South  Dakota  in  the  bnsi- 
neaa  juat  stated  the  law  of  that  state  Im- 
poeed  an  annual  license  charge  upon  "the 
butinesi  of  selling  or  offering  for  sale"  In- 
toxicating liquors  within  the  state,  "hj  any 
traveling  salesman  who  solicits  orders  by 
the  Jng  or  bottle  in  lota  less  than  fi  gal- 
lena."    A  violation  of  the  sUtute 


priaonment,  or  both,  fat  the  dlseretloa  of 
the  oonrt,  Ddamater,  not  having  paid  the 
Ueense  oharge,  waa  proseonted  under  tha 
statute.  At  the  trial,  althoogfa  the  nneoa- 
tradleted  proof  eataUlshed  the  carrying  oh 
of  buslneas  within  the  state,  as  above  man- 
tioned,  Delamater  requested  a  binding  in- 


groond  that  the  statute  did  not  apply/and* 
if  it  did,  that  it  was  void  becAuaa  repugnant 
to  the  oommerce  clause  of  the  Constitution 
of  the  United  States.  Exoepdon  was  taken 
to  the  refusal  to  give  the  instruction.  The 
Federal  ground  was  lelterated  in  moUona 
to  arrest  and  for  a  new  trial,  and  the  aa- 
preme  court  of  the  state,  to  which  the  eauaa 
was  taken,  in  afOrming  the  Judgment  of 
oonrietion,  expressly  considered  and  dia- 
poeed  of  such  Federal  ground.  IH  N.  W. 
697. 

All  the  assignments  of  error  InTolva  the 
proposition  tiuit  the  state  statute,  as  oon* 
strued  and  applied  by  the  oonrt  below.  Is  re- 
pugnant to  the  commeroe  clause  of  the  Con- 
stitution. It  is  manifest,  as  the  subject 
dealt  with  is  Intoxicating  liquors,  that  the 
dedslon  of  the  cause  does  not  require  us 
to  determine  whether  the  restraints  which 
the  statute  imposes  would  be  a  direct  bur- 
den on  Interstate  commerce  U  generally  ap- 
plied to  subjects  of  such  commerce,  but 
only  to  decide  whether  such  restraints  are  a 
direct  burden  on  Interstate  commerce  In  in- 
toxicating liquors  as  regulated  by  Congress 
in  the  act  commonly  known  as  the  Wilson 
act.  20  Stat,  at  L.  SIS,  ohap.  TSB,  U.  a 
Comp.  Stat.  1001,  p.  3177.  For  this  reason 
we  at  once  put  out  of  view  decisions  of  this 
oourt,  which  are  referred  to  In  argument 
and  which  are  noted  in  the  margln.f  ba- 
they  eonoemed  only  the  power  of  a 
state  to  deal  with  articles  of  Interstate 
other  than  Intoxicating  liquora, 


tRobbins   V.    Taxing  District,    120   U.    8. 

0,  30  L.  ed.  694,  1  InUrs.  Com.  Rep.  U, 

7   Sup.  Ct.  Rep.  592;   Corson  v.  Maryland, 

"'"  a  S.  B02,  30  L.  ed.  flOO,  J  Inters.  Com. 

.  GO,  7  Sup.  Ct.  Rep.  665;  Asher  v.  Tex- 

.  128  U.  S.  129,  32  L.  ed.  30B,  2  Intera. 
Com.  Rep.  S41,  B  Sup.  Ct.  Rep.  1 ;  Btouten- 
buT^  V.  Hennick,  120  U.  S.  141,  SB  I.,  ed. 
637,  9  Sup.  Ct.  Sep.  266;   Leiay  v.  Hardin, 


136  n.  8.  100, 


:S.  Bep. 
I,  S4  C. 


ed.  128,  3  inters.  Com. 
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Michigsji,  135  U.  8.  161,  34  L.  ed.  . 
Inters.  Com.  Rep.  143,  10  Sup.  Ct.  Rep.  7B5; 
Cmtcher  v.  Kentucky,  141  U.  S.  47,  S5  L. 
ed.  649,  11  Sup.  Gt  Rep.  B61;  Brennan  v. 
Titnsville,  163  U.  8.  289,  3S  L.  ed.  710,  4 
Inters.  Com.  Rep.  668,  14  Sup.  Ct.  Rep.  S20; 
CaldweU  T.  North  Carolina,  1S7  U.  8.  622, 
47  L..  ed.  336,  23  Sup.  Ct.  Rep.  229;  Norfolk 
ft  W.  R.  Co.  V.  Sims,  191  tJ.  B.  441,  48  L. 
-,  ed,  £54,  24  Sup.  Ct.  Rep.  161;  Beariok  ▼. 
■  u  V,     ..     -  ,   '    P«°°«?l™^ia.  203  U.  S.  507.  51  L.  Ed.  205. 
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or  vbich,  if  eottMnlng  intoxicating  llqaon, 
related  to  controveraiei  origliwtiiig  beton 
the  enactment  of  tha  WUaoii  law. 

The  general  power  of  the  atatei  to  oontrtd 
and  regulate  the  busineca  of  dealing  in  or 
BOliciting  propoBalB  within  their  border*  for 
the  purchnee  of  intoxicating  liquora  a  be- 
J  fond  question.  With  the  ezistence  of  thli 
"  gsneral  power  we  are*not,  therefore,  con- 
cerned. We  are  benee  called  upon  only  to 
consider  whether  the  general  power  of  the 
■tate  to  control  and  regulate  the  liquor 
traffic  and  the  buaineas  of  dealing  or  eolio- 
itlng  propoaala  for  the  dealing  in  the  fame 
within  the  Btate  was  inoperatire  aa  to  the 
particular  dealings  bere  in  question,  be- 
cause tbey  were  Interatate  commerce,  and 
therefore  could  not  be  subjected  to  tbe  away 
of  the  state  atatuta  without  causing  that 
■tatuta  to  be  repugnant  to  the  commerce 
clause  of  the  Constitution  of  tha  United 
States. 

It  is  well  at  once  to  give  the  text  of  the 
Wilson  act,  which  is  as  follows  (ZS  Stat,  at 
L.  313,  chap.  728): 

"That  all  fermented,  distilled,  or  other 
Intoxicating  liquors  or  liquids  tranaported 
Into  any  state  or  territory  or  remaining 
therein  for  use,  oonsumptbn,  sale,  or  stor- 
age therein,  ahaU,  upon  arrival  in  soeh 
state  or  territory,  be  aubject  to  the  opera- 
tion and  effect  of  the  laws  of  such  state  or 
territory  enacted  In  the  exercise  of  its  po- 
lice powers,  to  the  same  extent  and  in  the 
same  manner  aa  though  suoh  liquids  or 
liquor*  hod  been  produced  in  aunh  state  or 
territory,  and  shall  not  be  exempt  there- 
from by  reason  of  being  introduoed  therein 
in  original  packages  or  otherwise." 

It  Is  settled  by  a  line  of  dedsions  of  this 
oourt,  noted  In  the  margin,^  that  the  pur- 
poae  of  the  Wilson  act,  as  a  regulation  by 
Congress  of  interstate  oommeree,  was  to 
allow  the  states,  as  to  intoxloating  liquors, 
when  the  subject  of  such  commerce,  to  exert 
ampler  power  than  could  have  been  exer- 
dsed  before  the  enactment  of  the  statute. 
In  other  words,  thai  CongreeB,  sedulous  to 
prevent  its  exduaive  right  to  regulate  com- 
meree  from  interfering  with  the  power  of 
the  states  over  intoxicating  liquor,  by  the 
Wilson  act  adopted  a  special  rule  enabling 
a  the  states  to  extend  their  authority  as  to 
•  enefa  liquor  shipped'irom  other  states  be- 
fbra  it  beoame  commingled  with  the  mass 
of  other  properly  in  the  state  by  a  sale  In 
the  original  package. 


The  proposition  relied  upon,  therefon, 
when  considered  in  the  light  of  the  WilaoB 
act,  reduces  itself  to  this;  Albeit  the  atata 
of  South  Dakota  hod  power  within  its  ter- 
ritory to  prevent  the  sale  of  Intoxicating 
liquors,  even  when  abipped  Into  that  state 
from  other  states,  yet  South  Dakota  was 
wanting  in  authority  to  prevent  or  regu- 
late the  carrying  on  within  its  ixirdera  of 
the  business  of  soliciting  proposals  for  the 
purchase  of  liquors,  because  the  proposals 
were  to  be  oonaummated  outside  of  the 
state,  and  the  liquors  to  which  they  related 
were  also  outside  the  sUte.  This,  how- 
,  but  oomes  to  this:  That  the  power  ex- 
isted to  prevent  s^ea  of  liquor,  even  when 
brought  in  from  without  tliB  state,  and  yet 
there  waa  no  authority  to  prevent  or  regn* 
late  the  carrying  on  of  the  accessory  bujd- 
ness  of  soliciting  orders  within  the  state. 
Aside,  however,  from  the  anomaloni  aitna- 
tion  to  which  the  proposition  thna  oondoees, 
we  think  to  maintain  it  would  be  repugnant 
to  the  plain  spirit  of  the  Wilson  act.  That 
act,  as  we  have  seen,  manifested  the  eon- 
viction  of  Congress  that  eontrol  by  the 
states  over  the  tralBo  of  dealing  in  Uqoor 
within  their  borders  was  of  soeh  importanM 
that  it  was  wise  to  adopt  a  speelal  regula- 
tion of  Interstate  eommeree  on  tha  anbjwt. 
When,  then,  for  the  carrying  out  of  tUt 
purpose,  the  regulation  exprMsly  provided 
that  Intoxleating  liqnora  coming  into  a  atata 
should  bs  as  completely  under  the  control 
of  a  aUte  aa  If  the  liquor  had  been  nuuui- 
faetured  therein,  it  would  be,  we  think,  a 
disregard  of  the  purposea  of  Oongreaa  to 
hold  that  the  owner  of  intoxloating  liqnora 
in  one  atata  can,  1:^  virtue  of  the  eommeree 
clause,  go  himself  or  send  Ua  agent  into 
such  other  atate,  there,  in  deflanoe  of  tha 
law  of  the  state,  to  carry  on  the  bnahiaM 
of  soliciting  proposals  for  the  pumhase  «f 
Intoxicating  liquor*. 

Passing  from  these  general  conslderatloin, 
let  ns  briefly  more  partienlarly  notice  sons 
of  the  argnmente  railed  upon.  ^ 

As  we  have  sUted,  decisions  of  tUa  eomt  g 
Interpreting  the'WHson  act  have  held  that* 
that  law  did  not  anthorire  atata  power  to 
attach  to  liquor  shipped  from  one  state  Into 
another  before  its  arrival  and  delivery  with- 
in the  state  t«  which  destined.  From  this 
it  ia  Inslated,  as  none  of  the  Uquor  corerad 
by  the  proposals  In  this  ease  had  arrtred 
and  been  delivered  wtthtn  South  Dakota, 
the  power  of  the  ateta  did  not  attach  to  tha 


tRe  Rahrer  (Wilkeraon  v.  Bahrer)  140  U. 
8.  B46,  30  L.  ed.  672,  11  Bnp.  Ct.  Rep.  805; 
Rhodea  v.  Iowa,  170  U.  S.  412,  42  L.  ed. 
1088,  18  Blip.  Ct.  Rep.  664;  Vance  v,  W. 
A.  Vandercook  Co.  ITO  U.  S.  438,  42  L.  ed. 
1100,  IS  Sup.  Ct.  Rap.  674;  American  Exp. 
Co.  V.  Iowa.  ISO  U.  a  133,  40  L  ad.  417,  2& 
8^.  Ot  Rap.  182;   Adama  Exp.  Ooi.  v.  Iowa, 


196  U.  a.  U7,  40  L.  ed.  424,  2»  Bnp.  Ct.  Rap. 
IBS;  Pahet  Brewing  Oo.  v.  Crenshaw,  IM 
U.  S.  17.  49  I*  ed.  92a,  2B  Snp.  OL  Rej>. 
562;  Fopplano  v.  Speed,  IBS  U.  S.  601,  00 
L.  ed.  288,  20  Snp.  Ct  Rep.  188;  Heymaa 
V.  Southern  E.  Oo.  208  U.  B.  270,  61  L.  fid, 
178,  27  Sup.  CL  B«p.  104. 
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eftrrying  on  of  the  bnsiueBa  of  aoUeiting  pro- 
poaids,  for,  until  tlie  liquor  Mrired  in  the 
■tate,  there  vas  nothing  on  which  the  itAte 
authority  could  operate.  But  thia  ia  aim- 
plj  to  miaapprehend  and  misapply  the  oaaei 
SJid  to  misconceive  tlia  nature  of  the  aet 
douB  in  the  carrying  on  the  buainesa  of  so- 
liciting propoaala.  Tlie  rulinga  in  the  pre- 
TioiH  cases  to  th«  eSeet  tliat,  under  tlie 
Wilaon  act,  state  authority  did  not  extend 
over  liquor  aliipped  from  one  state  into 
other  until  arrival  and  lelivery  to  the  i 
•^:nee  at  the  point  of  destination,  wen 
a  recognitbn  of  the  fact  that  Congress  did 
not  intend,  in  adopting  the  Wilson  act,  even 
if  it  Iawfu]ly  could  have  dona  so,  to  au- 
thorize one  state  to  exert  its  authority  in 
another  state  by  preventing  the  dellyery  of 
liquor  embraced  by  transactions  made  in 
such  other  state.  The  propoiiUon  here  re- 
lied on  Is  widely  different,  since  It  la  that, 
despiU  the  Wilson  act,  the  sUte  of  South 
Dakota  was  without  power  to  regulate  or 
control  the  business  carried  on  in  South 
Dakota  of  Mlioiting  proposals  for  the  pur- 
chase of  liquors,  because  the  proposals  re- 
lated to  liquor  situated  in  another  state. 
But  the  business  of  soliciting  proposals  in 
South  Dakota  was  one  which  that  state  bad 
a  right  to  regulate,  wholly  irrespeotive  of 
when  or  where  it  was  contemplated  the  pro- 
posals would  be  aocepted  or  whence  the 
liquor  which  they  embraced  waa  to  be 
shipped.  Of  eoiuss,  if  the  owner  of  the 
liquor  in  another  state  had  a  right  to  ship 
the  same  into  South  Dakota  aa  an  article 
of  Interstate  commeroe,  and,  as  snob,  there 
aell  the  eame  in  the  original  packages,  ir- 
respective of  the  laws  of  South  Dakota,  it 
would  follow  that  the  right  to  carry  on  the 
^  business  of  soliciting  in  South  Dakota  was 
2  ui  incident  to  the  right  to  ship  and  sell, 
■  whioh  could  not  be*  burdened  without  di- 
rectly afTeoting  interstate  commerce.  But, 
aa  by  the  Wilson  act,  the  power  of  South 
Dakota  attached  to  IntoxIcaUng  liquors, 
when  shipped  into  that  state  from  another 
state,  aftu'  delivery,  but  before  the  sale  In 
the  original  package,  *o  as  to  authorize 
South  Dakota  to  regulate  or  forbid  such 
aale.  It  follows  that  the  regulation  by  South 
Dakota  of  the  business  carried  on  within  its 
borders  of  solioiting  proposals  to  purchase 
intoxicating  liquors,  even  though  such  li- 
quors were  situated  tn  other  states,  cannot 
be  held  to  be  repugnant  to  the  oommeree 
elauae  of  the  Constitution,  because  direetly 
or  indirectly  burdening  tlie  right  to  sell 
in  South  Dakota, — a  right  which,  by  virtue 
of  the  Wilson  act,  did  not  exist. 

2.  Nor  ia  there  merit  in  the  arguments 
based  on  the  ruling  In  Vance  v.  W.  A.  Van- 
dercook,  170  TJ.  B.  438.  42  L.  ed.  1100,  18 
Sop.   CL  Hep.  ST&.     The   oontroveralsa   in 
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that  caae  and  the  matters  therdn  decided 
were  recapitulated  in  Fabet  Brewing  Co.  t. 
Crenshaw,  198  U.  8.  17,  4B  L.  ed.  BZG,  SB 
Sup.  Ct.  Rep.  602,  aa  follows  (p.  2B,  L.  ed. 
p.  928,  Sup.  Ct  Rep.  p.  6fi3)  t 

"In  Vance  v.  W.  A.  Vaadereook,  snprm, 
the  operation  of  a  liquor  law  of  South  Oar- 
olina  waa  considered.  By  the  aet  in  ques- 
Uon  the  state  of  South  Carolina  took  ex- 
clusive charge  of  the  sale  of  liquor  within 
the  state,  appointed  Its  agents  to  sell  tlw 
same,  and  empowered  them  to  purohaae  tba 
liquor  which  was  to  be  brought  into  the 
state  for  sale.  The  faet  vras  that,  by  the 
act  in  question,  the  atate  of  South  Carolina, 
instead  of  forbidding  the  traffic  in  liquor, 
authorized  It,  and  engaged  In  the  liquor 
business  for  Its  own  account,  using  It  aa  a 
source  of  revenue.  The  act.  In  addttloi^ 
aSzed  prerequisite  eondiUona  to  ths  shl^ 
ment  into  South  Carolina  from  other  statea 
of  liquor  to  a  oonsumer  who  had  purchased 
it  for  his  own  use,  and  not  for  sale.  Con- 
sidering the  Wilson  act  and  the  previous 
decisions  applying  It,  ...  in  so  far 
aa  it  took  eharge  In  behalf  of  the  state  of 
the  sale  of  liquor  within  the  state,  and 
made  suA  aale  a  sourae  of  rersnne,  wsa 
not  an  lnt«rferenee  with  interstate  eom- 
meroe.  In  so  far,  however,  as  the  state  law 
imposed  burdens  on  the  right  to  ship  Uquof 
from  another  state  to  a  resident  of  South 
Uarolina,  intended  for  hie  own  use,  and  not 
for  sale  within  the  atate,  the  law  was  held 
to  be  repugnant  to  the  Constitution,  be- 
cause the  Wilson  aet,  whilst  It  delegated 
to  the  state  plenary  power  to  regulate  tbt 
sale  of  liquors  In  Soutli  Carolina  shipped 
into  the  state  from  other  states,  did  not 
recognize  the  Tight  of  a  state  to  prevent  an 
Individual  from  ordering  liquors  from  out- 
side of  the  state  of  his  residence  for  Us 
own  consumption,  and  not  for  sale," 

It  having  been  thus  settled  that  nnder 
the  Wilson  act  a  resident  of  one  atate  liod 
the  right  to  contract  for  liquors  In  anotlisr  _ 
state  and  receive  the  liquors  In  the  stats  of  § 
his  residenaa* for  his  own  use,  therefore.  It* 
is  insisted,  the  agent  or  traveling  salesman 
of  a  nonresident  dealer  in  Intoxicating  li- 
quors had  the  right  to  go  into  South  D«- 
kota  and  there  carry  on  the  business  of  so- 
liciting from  residents  of  that  state  orden 
for  liquor,  to  be  consummated  by  acceptance 
of  the  proposals  by  the  nonresident  dealer. 
The  premise  Is  sound,  but  the  error  lies  In 
the  deduction,  since  it  ignores  the  broad 
distinction  between  the  want  of  povrar  of  a 
state  to  prevent  a  resident  from  ordering 
from  another  state  liquor  for  his  own  use, 
and  the  plenary  anthority  of  a  state  to 
forbid  the  carrying  on  within  its  borders  of 
the  business  of  solleiting  orders  tor  Intox> 
leatlng  U^aan  dtMtad  In  naotkn  tM% 
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•ran  altkan^  ndi  avd«n  may  only  eon- 
ton^Imto  k  oontnot  to  TMUlt  from  SmU  m- 
•eptuiM  in  the  at&U  where  tli«  Uqnor  !■ 
ntnated.  The  dlitlaation  betwe«n  the  two 
ie  not  only  obriona,  but  haa  been  foredoaed 
bj  a  pnvlouB  dcdsioa  of  thia  oonrt.  That 
a  etata  may  regulate  and  forUd  the  mating 
within  ita  borden  of  inanranea  contract* 
with  Ita  eitlMna  by  foreign  inauranee  aom> 
paniea  or  their  agenta  la  eertaJn.  Hooper 
T.  California,  IBS  U.  S.  C48,  SQ  L.  ed.  297, 
S  Intan.  Com.  Bep.  610,  IB  Snp.  Ct  Rep. 
207.  Bnt  that  thia  power  to  prohiUt  doea 
not  extend  to  preventing  a  dtleen  of  on* 
■tat«  from  making  a  contract  of  Inanrance 
In  another  Btat«  la  alao  settled.  AUgeyei  t, 
Lonlriana,  ISC  U.  B.  079,  41  L.  ed.  892,  17 
Sup.  Ct  Bep.  427.  In  Nnttlng  w.  Uaaoa- 
ehuMtU,  183  U.  S.  S53,  46  L.  ed.  324,  22 
Sup.  Ct.  Hep.  S3S,  the  oonrt  was  colled  apon 
S  to  oonaider  theee  two  aubjeeta, — that  la,  the 
■  power  of  the  atate,  on  the  onchand,  to  for- 
Md  thtt  making  within  the  atate  of  eon- 
traota  of  inauranee  with  nnantborlzed  In- 
anrance  oompanlea,  and  the  right  of  the  In- 
dividual, on  hie  own  behalf,  to  mahe  a  con- 
tract with  inch  iniorance  oompaniea  in  an- 
other state  aa  to  property  lituate  within 
the  state  of  realdenee.  The  eaae  was  brooght 
to  this  Bonrt  to  review  a  eonvletion  of  Nut- 
ting, a  eltlcen  of  Ifasaaehuaetts,  for  having 
negotiated  insiiranae  with  a  company  not 
authorized  to  do  boalneBS  in  Uoaaaehusetts, 
oontraiy  to  the  atatutes  of  that  atate. 
Briefly,  the  facts  were  that  Netting,  on  in- 
surance broker,  solicited  in  UusBcbusetta 
a  contract  of  insnrnnoe  on  property  belong- 
ing to  McKie  iltoatcd  In  that  state.  The 
proposal  was  accepted  outside  of  the  state 
of  Maasachuaetta  and  the  policy  also  issued 
outside  of  that  state.  The  contention  of 
the  pl^ntlff  in  error  was  that,  aa  the  oon- 
troet  was  consummated  outside  of  Massa- 
ehnaetts,  the  conviction  was  repugnant  to 
the  14th  Amendment,  because  the  acta  done 
did  not  fall  within  the  general  principle  an- 
nonnged  In  Hooper  v.  California,  supra,  bnt 
were  within  the  ruling  in  Allgeyer  v.  Lonia- 
tano.  The  eonvlctlon  waa  afflrmed,  not  be- 
cause the  contract  was  consnmmated  In 
Maasachuaetta,  hut  npon  the  ground  that 
the  right  of  an  Individual  to  obtain  Insur- 
ance for  himaelf  outside  of  the  atate  of  his 
residence  did  not  sanction  the  conduct  of 
Kntting,  as  an  Insurance  broker,  in  carry- 
ing on  the  business  In  Masaachnsetta  of  so- 
Bolting  nnauthorixed  inaoranoe.  After  re> 
▼lowing  the  Hooper  and  Allgeyer  decisions 
■nd  pointing  out  that  there  was  no  oonfllct 
between  the  two  cases,  the  oonrt  said  (p. 
5S8,  L.  ed.  p.  827,  Sup.  Ct  Sep.  p.  240) : 

"Aa  waa  well  said  by  the  supreme  judicial 
aourt  of  Maasachusetts :  'WhQe  the  le^da- 
latura  cannot  Impair  the  freedom  of  HctCie 


to  eleet  wltfa  whom  be  will  emttraot,  it  an 
pravant  tha  foreign  inaniera  from  ahalterlng 
thenuelTes  nnder  Ue  freedom  in  order  to 
BoUdt  eontracta  whl^  otherwise  he  would 
not  have  thought  of  making.  It  may  pro- 
hibit not  only  agents  of  the  insnreia,  but 
also  brokers,  from  solidting  or  Intermed- 
dling in  such  insurance,  and  for  the  aama 
reasons.'  17S  Maas.  160,  78  Am.  St.  Bep.  « 
486,  SB  N.  E.  SQS."  S 

*  The  ruling  thus  made  la  particularly  per-  * 
tlnent  to  the  BUb]eot  of  intoxicating  liquors 
and  the  power  of  the  state  in  respect  there- 
to. Aa  we  have  seen,  the  right  of  the  stat«a 
to  prohibit  the  sale  of  liquor  within  thelr 
respective  jurisdiotiona  In  and  by  virtue  of 
the  regulation  of  commerce  embodied  In  the 
Wilson  act  Is  absolutely  applicable  to  liquor 
shipped  from  one  state  Into  another,  after 
delivery,  and  before  the  aale  in  the  original 
package.  It  follows  that  the  authority  of 
the  atatea,  so  far  aa  the  sale  of  intoxicating 
liquors  within  their  borders  is  concerned,  Is 
Just  aa  complete  oa  is  their  right  to  regu- 
late within  their  jurisdiction  the  making  of 
contracts  of  bisuranee.  It  hence  must  be 
that  the  authority  of  the  states  to  forbid 
agenta  of  nonresident  liquor  dealers  from 
ooming  witUn  their  borders  to  solicit  con- 
tracts for  Qie  purchase  of  Intoxicating  li- 
quors which  otherwise  the  dtizen  of  the 
state  "^ronld  not  have  thought  of  mak- 
ing" must  be  aa  complete  and  efflca- 
dons  as  is  anoh  authority  in  relation  to 
eontracta  of  Inaurance,  especially  in  view 
of  the  oonceptiona  of  public  order  and  social 
well-being  which  it  may  be  assumed  lie  at 
the  foundation  of  regulations  concerning  the 
traffic  in  liquor. 

3.  The  eontention  that  the  law  of  South 
Dakota  waa  a  taxing  law,  and  not  a  police 
regulation,  and  therefore  not  within  the 
purview  of  the  Wllaon  act,  is  in  conflict 
with  the  purpose  of  that  law  aa  Interpreted 
by  the  aupreme  court  of  South  Dakota. 
State  ex  rel.  Origsby  v.  Buechler,  10  S.  D. 
1G6,  72  N.  W.  114.  Besides,  the  contention 
Is  foreclosed  by  the  ruling  of  this  court  In 
Pabat  Brewing  Co.  v.  Crenshaw,  supnk 

Affirmed. 

The  Cam  Justice  dissents. 


BBTHLEHEH   STEEL  C0MFAN7. 

Contracts— conttmctlen—prior  neEotiation& 
1.  Becouise  may  be  had  to  the  prior  ne- 
gotiations between  the  parties,  where  It  ia 
doubtful  whether  a  penalty  or  liquidated 
damages  were  meant  by  a  clause  In  the 
written  contract  relating  to  the  payment  of 
damages  for  Ite  nonfulfilment 
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Damasea — liquidated  or  penalt?. 

2.  Liqiudatod  danuigea,  and'Dot  a  pen' 
Alty,  muat  be  deemed  iiit«nded  by  the  olBUse 
In  a  contract  with  the  government  for  the 
eonslructian  of  certain  dieappeartng  gun  car- 
riages, executed  when  war  iraa  Iminineat, 
providing  fnr  a  deduction  of  $36  from  the 
purchase  price  for  each  day*!  delay  In  deliv- 
ery, where  the  government  had  aooeptcd  the 
proposal  at  the  highest  price  for  delivery 
in  the  sborteat  time,  and  the  anm  named 
was  arrived  at,  to  the  knowledge  of  the  bid- 
der, by  computing  the  arerage  difference  in 
time  of  delivery  between  the  price  bid  for 
ilow  delivery  of  the  earriagea  and  th»  price 
under  the  acoepted  Ud. 

[No.  188.] 


APPKAL  from  the  Court  of  Claims  to  ra- 
view  a  judgment  for  the  recovery  from 
the  United  Btatea  of  a  Bum  deducted,  a*  a 
penalty  for  delay  in  delivery,  from  the  con- 
txaet  prioe  for  certain  dtaappearing  gun  ear- 
riages.  Reversed  and  remanded  with  di- 
rection* to  diamlts  the  petition. 
See  lame  case  below,  41  OL  OL  It. 

Statement  by  Ur.  Jnatlee  PecUum: 
The  Bethlehem  Steel  Company  recovered 
■  Judgment  in  the  oourt  of  claims  [41  Ct. 
Q.  19)  for  the  anm  of  |21,000  againat  the 
appellant,  from  which  judgment  the  United 
States  has  appealed  to  this  oonrt 

The  company  fll«d  ita  petition  In  the  court 
of  claims,  seeking  to  recover  a  balance  which 
It  alleged  was  due  from  the  United  BUtea 
on  a  oontraet,  whldi  had  been  entered  into 
by  the  oompany  with  Brigadier  General 
flagler.  Chief  of  Ordnance,  in  behalf  of  and 
for  the  United  States,  tor  the  construction 
of  certain  gun  carriages  which  the  company 
alleged  had  been  eonatmcted  according  to 
the  contract,  and  for  which  the  government 
had  failed  to  pay  the  full  amount  which  be- 
came due  upon  its  performance. 

The  facta  were  found  by  the  court  of 
claims,  from  which  it  appears  that  the  gov- 
ernment, on  the  Bth  day  of  March,  1808,  ad- 
B  Tertised  for  proposaJa  for  the  construction 
^  of  six  disappearing  gun  oajriages,  and  the 
■  specifications 'accompanying  the  advertise- 
ment set  fortb  the  character  and  extent  of 
the  work.     The  claimant.  In  response   to 
the  advertisement,  submitted  four  distinct 
sealed  proposals  to  the  War  Department 
for  the  eonstruction  of  such  carriages.    By 
the  first  proposal  the  eompany  agreed  to 
fnnlah  Are  or  more  gun  earrlagas  for  the 


sum  of  131,000  each,  the  fb>t  to  be  delir- 
ered  within  six  months  of  the  date  of  con- 
tract, to  be  followed  by  two  carriages  evei7 
three  months  thereafter.  By  the  second  pro- 
posal the  company  offered  to  furnish  the 
same  number  for  the  sum  of  $33,000  each, 
the  first  to  be  delivered  within  five  months 
from  date  of  eontntct,  to  be  followed  at  the 
rat«  of  one  carriage  every  mouth  thereafter. 
By  the  third  proposal  the  offer  was  to  fur- 
nish the  same  number  for  the  com  of  $3S,- 
000  each,  the  first  to  be  delivered  within 
four  months,  and  the  second  within  five 
months  of  date  of  contract;  the  remaining 
carriages  to  follow  at  tlie  rate  of  three  car- 
riages every  two  months  thereafter.  By 
the  fourth  proposal  the  offer  was  to  furnish 
the  same  number  for  the  sum  of  $36,000 
each,  the  first  to  be  delivered  in  four 
months,  the  second  in  five  months,  and  the 
remaining  carriages  at  the  rate  of  two  car- 
riages every  month  thereafter. 

These  alternative  proposals  were  made  In 
consequence  of  a  letter  written  the  company 
by  the  Chief  of  Ordnance,  dated  March  11, 
1898,  of  which  the  following  ii  a  copyt 

Office  of  the  Chief  of  Ordnance, 
United  States  Army, 
Washington,  March  11,  ISBb. 
Gentlemen:— 

It  la  tnggested  that  tn  making  bids  for 
carriages  yon  estimate,  fiist,  on  the  price 
of  earriages  under  the  supposition  that  the 
works  will  run  for  twenty-four  houri;  teo- 
ond,  that  later,  if  it  he  found  advantageona, 
the  ordinary  working  hours  may  be   ob- 
served. It  is  considered  beat  that  bids  should 
be  made  for  earriages  by  numbers;  as,  for 
Instance,  ao  much  for  five  8-Inch  earriages, 
for  six,  eight,  etc     Therefore  it  Is  oonsid-  |^ 
ered  judicious  that  bids  should  be  made  for  § 
rapId'deHvery  of  a  oerttUn  number  of  oar-  • 
riages  or  for  less  rapid  delivery  of  the  sana. 
It  should  be  imderstood,  however,  that  tfan 
will  be  coniidered  very  Important. 
Beepectfully, 
D.  W.  Flagler, 

Brig.  Gen.,  Chief  of  OidnuMa. 


4.  The  defendants,  tlirongh  the  War  Da- 

Lrtment,  awepted  proposal  Hft.  4  of  tta 
claimant  company. 

6.  In  drawing  up  tiw  oontraet  betweea 
the  United  States  and  the  claimant  eom* 
pany  a  slight  modification  of  proposal  Nou 
4  was  decided  upon,  which  was  u  fbllowst 

Whereas  in  prop(»aI  No.  4  claimant  eom- 
pany  was  to  deliver  five  or  more  earrlaget, 
the  first  1b  four  months,  the  seocmd  In  flva 
months,  »"^  the  nmalnlbg  oum  to  floUov 
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OCTT.  Tebic, 


at  the  rat«  of  two  oknimgH  per  month.  Is 
dnwing  np  the  Mntnwt  thU  wm  eha/iged 
•0  M  to  provide  for  the  delirery  of  one  oar- 
riage  In  four  monthi  (aa  proposed)  and  &r% 
OMTlagea  in  aix  monthB  from  tbe  date  of 
ODutra«t,  thii*  redudng  tile  time  of  dellverj 
of  all  the  earriagea  from  seven  to  ett 
months,  this  reduction  of  the  totai  deliverj 
being  offset  by  the  Inoreased  latitude  given 
claimant  oompanj  aa  to  intermediate  delir- 


dat«  t«  the  claimant  companj  for  ezeeutbn 
and  return  b^  letter,  as  folloire: 

"Office  of  the  Chief  of  Ordnacce, 

United  States  Army, 
Washington,  April  4,  1S9S. 
The  Bethlehem  Iron  Co., 

South  Bethlehem,  Fa. 
"^Gentlemen: — 

"^  am  instracted  bj  the  Chief  of  Oid- 
nanoe  to  transmit  hereirith  contract.  In 
qulntuplicate,  dated  the  4th  Instant,  for  aix 
12-inch  disappearing  gun  oajriages,  model 
1600,  for  enenttoQ  and  return  to  this  offloa. 
Respectfully, 

R.  Bimie, 
S  Capt,  Ord.  Dept,  U.  6.  A." 

*    *  To  this  letter  the  dalmant  company  made 
reply  on  April  C,  18S8: 

"The  Bethlehem  Iron  Company, 
South  Bethlehem,  Fa.,  April  S,  ISOS. 
Chief  of  Ordnanee,  U.  S.  A., 

War  Department,  Washington,  D.  0. 

"We  have  examined  the  contract  forms, 
eoTcriug  six  disappearing  gun  carriages, 
model  IBSO,  for  12-Inch  B.  L.  riOea,  for  which 
we  submitted  proposals  under  tbe  date  ISth 
ultimo,  and  write  to  call  your  attention  to 
the  third  dause,  reUting  to  our  liabUity  on 
account  of  any  patent  right*  granted  by 
the  United  States,  is  not  struck  out,  aa  baa 
been  done  in  the  case  of  previous  contracts 
for  carriages. 

■^e  also  note  that  the  penalty  men- 
tioned in  the  contract  for  each  day  of  de- 
lay in  delivery  of  each  carriage  is  (76  In- 
atead  of  110,  as  is  stipulated  in  tbe  Inatmc- 
tiona  to  bidders  and  spedfleationa. 

"We  made  our  bid  under  the  understand- 
ing that  the  penalty  for  nondelivery  was  to 
be  tlO  per  day,  and  we  respeotfnlly  reqoest 
that  the  contract  forma  may  be  modified  In 
accordance  with  this  understanding. 

"^e  return  herewith  the  contract  forms, 
and  remain. 

Respectfully, 
The  Bethlehem  Iron  Company, 
&  W.  Davenport, 

Second  Vice  President." 

WhwCTacB  tbe  daimant  company  was  in- 


formed by  the  Chief  of  Ordnance,  by  lattar 
of  April  0,  1898,  aa  fallows: 

"OtHce  of  the  Chief  of  Ordnance, 
United  States  Army, 
Washington,  AprU  »,  ISM. 
The  Bethlehem  Iron  Company, 

South  Bethlehem,  Fk 
"Oentleme  n : — 

'In  reply  to  your  letter  of  April  S,  IBMl  , 
returning  contract  forma,  I  have  the  honor  4 
to  inform  you  thal'your  requeat  In  regard  • 
to  your  liability  on  account  of  patent  righta 
has  been  complied  with  and  the  third  paia> 
graph  has  been  stricken  out. 

"In  regard  to  the  penalty  for  delay  in  da- 
II very  being  C7fi  per  day  instead  o( 
910  per  day,  I  have  to  iUte  that  tkt 
former  amount  i*  tbe  average  differ- 
ence In  time  of  delivery  between  your 
price  recently  bid  for  slow  delivery  tl 
these  earriagea  and  the  price  under  the 
accepted  bid.  Tbe  Department  feela  tt  t» 
be  just  that  this  average  difference  ahooU 
be  the  prescribed  penalty;  but,  if  yonsbonld 
prefer,  Instead  of  taking  the  average  differ* 
enoe,  that  tbe  exact  difference  per  day  foe 
each  particular  carriage  should  be  pra- 
■crlbed,  tbe  forms  wiU  ba  altered  aeeoid- 
Ingly. 

"The  eontraeU  an  returned,  hoping  tUl 
explanaUon  will  be  aatlsfaetory. 
Respectfully, 

D.  W.  Plagler, 
Brigadier  General,  Chief  of  Ordnance.' 

Thereafter  It  was  found  that  an  error  bad 
been  made  in  the  above  computation,  fa 
that  the  fTS  per  day  deduction  provided  for 
should  have  been  (36  instead,  and  the  clida- 
ant  company  was  duly  informed  of  thia  b*f 
letter  dated  April  10,  1898,  which  is  aa  tM- 

"Offlee  of  the  Chief  of  Ordnance, 
United  States  Army, 
Washington,  April  1«,  ISSa 
The  Bethlehem  Iron  Company, 

South  Bethlehem,  Pa. 
(Through  the  Inspector  of  Ordnance,  U.S.X 
"Gentlemen:— 

"Referring  to  my  letter.  No.  21085,  of  iba 
Otb  Instant,  I  would  invite  your  attentka 
to  the  fact  that  an  error  was  made  In  tlte 
computation  in  the  amount  of  the  deduc- 
tion in  price  per  day  of  delay  in  delivery  of 
12-inch  disappeanng  carriages,  L.  F.,  modd 
of  1S06,  recently  ordered  from  yon,  and  to 
inform  you  that  tbe  contract  should  read  9 
that  such  deduction  in  price  should  be  fSI^ 
per  day  of  delay  la^delivery,  in  acoordaaes* 
with  principle  stated  in  my  abova-DMB- 
tioned  letter. 

Bespeetfnlly, 

D.  W.  Flagler, 
Brigadier  General,  Chief  of  Ontaianea.' 
Before  signing  tb*  aontraet  In  Its  pnaaal 
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form  the  eUtmant  oomputy,  hj  eommiml- 
Mtion  on  April  20,  1898,  nqnested  tbat  the 
una)  Bhoold  ba  nodifled  in  oome  Tespectg, 
which  request  is  oontKlned  in  the  followiiig 
eomnranioatioD: 

"The  Bethlehem  Iron  OompBoy, 
South  Bethlehetn,  Pa.,  April  20,  1898. 
Chief  of  Ordnance,  IT.  S.    A., 

Wu  Depuiment,  Waahington,  D.  0. 
-Sir:— 

"Kefemsg  to  the  fonus  of  eontraet  for 
dx  12-iiioh  diflappearing  gun  otniages,  car- 
Tjing  the  date  of  April  4,  18S8,  which  have 
neently  been  received,  but  not  yet  executed, 
utd  to  the  conversation  vliich  the  writer 
had  with  yon  on  Thursday  last,  we  beg  to 
state  that  on  farther  earefnlly  considering 
the  poSBibillties  of  the  ease  we  do  not  t>e- 
Uere  tlmt  we  will  be  aUe  to  deliver  the  eix 
Miriagea  within  six  months,  as  called  for 
by  the  proposed  contract.  We  will,  how- 
ever, undertake  to  ooraplete,  in  acoordanae 
with  our  Ud,  the  delivery  of  the  first  car- 
riage in  four  months,  the  seoond  witliin  five 
months,  and  the  remaining  four  at  the  rate 
of  two  per  month,  thua  malring  the  total  time 
of  delivery  of  the  ^earriages  seven  instead 
of  six  months.  It  being  understood  that  no 
pnulty  will  be  eliarged  against  us  for  the 
WW  month  of  delay  which  wOl  thn*  aeome 
on  the  fifth  and  sbcth  carriage*. 

'Vy  agreeing  to  this  proposition  the  De- 
partment wni  be  the  gainer,  in  that  the 
•Mond  carriage  will  be  dne  at  the  and  of 
the  fifth  month,  while,  as  the  eontraet  now 
reads.  It  would  not  be  due  nntH  the  end  of 
the  dxth  month. 

"With  the  above  mideratandlng  eonfirmed, 

we   will   execute   the   contract   as   it  now 

■taiids,  eseept  as  to  tlie  amomt  of  penalty 

tor  delay  in  delivery,  which.  In  aooordanoe 

H  wHh  your  letter  of  April  IC,  wIU  be  «3S  tn- 

;J  itead  of  tTB  per  day. 

*    '"We  return  the  ooutraet  forms  in  order 

tliat  the  change  as  regards  penalty  may  be 

made. 

"We  remain,  respeetfnlly. 
The  Bethlehem  Iron  Oon^aUT, 
R.  W,  Davenport, 

Second  Viet  President." 
To  which  letter  the  following  reply  was 
made: 

'VtHot  of  the  Chief  of  Ordnance, 
United  States  Army, 
Washington,  April  26,  1808. 
ne  Bethlehem  Iron  Company, 

South  Bethlehem,  Pa. 
(Through  Inspector  of  Ordnance,  XJ,  8.  A.) 
*Qentlemen: — 

Tn  reply  to  yonr  letter  of  the  20th  In- 
stant, I  have  the  honor  to  Inform  you  that 
tl^  schedule  of  deliveries  of  IS-inch  diB- 
appearing  earrlagea  eontalned  tiiereln  will, 
fn  view  of  the  earlier  rasultlng  delivery  of 


the  second  carriage,  be  accepted  in  lien  of 
the  schedule  in  the  contract,  without  en- 
forcement of  penalties  which  would  resolt 
from  the  change  of  schedule. 

The  amoont  of  the  penalty  for  delay  In 
delivery  is  changed  from  $70  to  fSC  per  day 
in  aeoordanoe  with  my  letter  of  Uie  IBth  In- 
stant, and  the  eontraot  forms  are  returned 
herewith  for  execution. 

Respeotfully, 

D.  W.  Flagler, 
Brigadier  General,  Chief  of  Ordnance.* 

The  above  oorreetion  was  therefore  made 
In  the  said  oontraet,  and  the  same  was  duly 
signed  and  exeented  by  tlie  claimant  com- 
pany and  tmmedlatsly  transmitted  to  the 
War  Department.  A  copy  of  said  contract 
is  annexed  to  and  made  part  of  the  patl' 
tlon. 

The  following  are  the  material  portions  of 
the  oontraeti 

"Under  advertisement  dated  ,  189  ,  n 

the  said  parties  of  the  first  part  do  hereby  ^ 
contract  and  engage  with  the  salif*  United  * 
Statea  to  manufaotuie,  for  the  Ordnanea 
Department,  U.  S.  Army,  in  aooordanoe  with 
said  instmotlons  to  bidders,  as  amended, 
Hpecifications,  and  drawings,  all  of  whiiA 
are  hereto  attached  and  form  part  of  this 
contract. 

"Six  (8)  disappearing  gun  earriagea,  mod- 
el 1890,  for  18-inoh  B.  L.  rtfles,  drawings 
dated  April  27  and  June  19,  1806  {latest  re- 
vision July  14  and  Deoember  30,  1897),  at 
thirty-six  thousand  dollars  ($36,000)  MCh, 
free  on  board  ears  at  South  Bethlehem,  Pa. 

The  first  earriage  to  be  delivered  within 
four  (4)  months  from  date  of  this  eontraot, 
and  the  remaining  five  (0)  carriages  within 
six  (8)  months  from  date  of  thla  aontracb 

"It  is  furtiier  stipulated  and  agreed  that 
the  party  of  the  first  pari:  will  furnish  sndi 
limited  additional  number  of  these  oar- 
rlagea,  at  the  price  and  rate  of  delivery 
stated,  as  the  party  of  the  seoond  part  may 
desire,  under  available  appropriations. 

"It  la  further  stipulated  and  agreed  that 
If  any  earriage  herein  contracted  for  is  not 
delivered  by  the  party  of  the  first  part  at 
the  times  specified  herein,  there  will  be  de- 
ducted, in  the  diacretion  of  the  Chief  of  Ord- 
thirty-five  ($36)  dollars  per  day  from 
the  price  to  be  paid  therefor  for  each  day 
of  delay  in  delivery  of  each  carriage,  re- 
speoUvely.  But  If  at  any  time  the  Chief  of 
Ordnanoe  shall  dedds  that  continuous  and 
great  delay  or  otiier  aeriona  default  has  oc- 
curred, he  may,  to  protect  the  Interests  of 
the  United  States,  a^Iy  the  provisions  of 
the  Gth  section  of  the  regnlar  contract  form 
and  waive  farther  psr  dUnt  deduction  in 
prio. 
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Oot.  Tom, 


■hall  be  ofTset  agalnat  uij  piymenta  falling 
due  to  the  said  party  of  tlie  first  port. 

"The  irork  must  pass  the  required  incpeC' 
tion  at  all  stages  of  Its  progress,  and  be 
approved  by  the  offleers  of  the  Ordnance 
Department  before  being  accepted  and  paid 
for  bj  the  DniUd  SUtes. 

(Signed  bj  the  parties.)" 

'  *  7.  Thereupon  the  Bethleliem  Iron  Com- 
pany proceeded  to  manufacture  the  said  gun 
oarriages,  and  ultimately  deliTerBd  them  to 
the  United  States,  and  they  were  accepted 
by  the  latter.  The  following  table  gives, 
first,  the  dat«  fixed  by  the  said  contract  for 
the  delivery  of  each  one  of  said  carriages; 
second,  the  date  of  its  delirery,  and,  third, 
the  extent  of  the  del«y  in  its  delivery. 


«pt.  £  1BB8  . 


Of  th«  above  days  of  delay,  which  amount- 
Ad  In  the  aggregate  to  1,096  da^a,  the  United 
States,  throogh  the  Chief  of  its  Bureau  of 
Ordnance,  draided  that  the  BetUeham  Iron 
Company  was  responsible  for  delaya  to  the 
«ztent  of  100  days  upon  ea«h  of  the  six  dis- 
appearing gun  eaniagea,  or  600  day*  in  all, 
but  did  not  chai^  said  oompony  with  tlie 
balanoe  of  said  days,  or  408  days  In  all; 
which,  at  the  stipulated  sum  of  deduction 
at  93S  per  day  for  each  day  of  delay  in  the 
delivery  of  each  gun  carriage,  amounted 
to  the  sum  of  121,000,  which  anm  was  de- 
ducted from  the  payments  mode  the  dalm- 
KQt  company,  and  the  balance,  or  the  sum 
of  (190,000,  waa  paid  over  to  the  elaimant 
eompany,  who  leoeipted  for  said  payment 
mider  protest. 

8.  The  court  finds  as  the  ultimate  fact 
that  the  defendants'  ofiloers  hindered  and 
delayed  the  claimant  in  the  performance  of 
the  work  by  changes  in  the  plans  of  oon- 
structlon,  aa  alleged  In  the  petition,  and  In 
▼arious  other  ways;  but  the  oourt  also  finds 
nthat  the  claimant  contributed  to  the  delay 
Tin  the  completion  of  the  work  by  being  in- 
aufliciently  equipped  and  prepared  to  oom- 
plete  it  within  the  time  pr^Kirlbed  in  the 
contract  and  by  taking  other  work  to  the 
exclusion  of  that  referred  to  in  tbeae  find- 
Ingt;  and  the  court  further  finds  that  the 
transactions  In  the  procesl  of  mannfactore 
were  ao  involred  and  intermerged  that  It  Is 
Iwi-^tlHt.  on  the  evideiiea  produead,  for  the  i 


court  to  aaoertun  and  determine  whether 
the  defendants  should  be  ohajged  with  a 
greater  proportion  of  the  delays  set  forth  in 
the  foregoing  table  In  Finding  7  than  those 
EiBsumed  hy  tlie  defendants'  officers,  to  wit, 
496  daya  out  of  the  total  amount  of  delays, 
to  wit,  1,006  daya. 

It  does  not  appear  that  the  defendants 
were  ready  ta  use  the  gun  earriagea  herein- 
before described  at  the  time  when  they  were 
finally  delivered  by  the  claimant;  nor  does 
it  appear  that  they  could  have  used  them 
on  tlieir  fortifications  If  tliey  had  been  de- 
livered at  an  earlier  day.  Nor  does  it  ap- 
pear that  the  defendants  suffered  any  injury 
or  damage  whatever  by  the  delay  of  the 
claimant  In  delivering  the  said  gun  carriage! 
hereinbefore  set  fortli. 

Couelusiott  of  Iaw. 

Upon  the  foregoing  findings  of  faot  the 
court  deddea,  aa  a  conclusion  of  law,  that 
the  elaimant  recover  Judgment  in  the  sum 
of  twenty-one  thousand  dollars  ($21,000). 

Assistant  Attorney  Oenenl  Van  Orsd4 
Attorney  Oeneral  Bonaparte,  and  Mr.  Frank- 
lin W.  Collins  for  appellant. 

Ur.  James  H.  Bayden  for  appellee. 

■  Mr.  Justice  Peckham,  after  making  ths  i 
foregoing  statement,  delivered  theopinionof 
the  court; 

It  ia  objected  on  the  part  of  the  company 
that,  aa  the  contract  In  question  Is,  aa  as< 
serted,  plain  and  unambignonB  in  its  tcmu^ 
no  reference  can  be  made  to  other  evidenes 
or  to  documents  which  do  not  form  part  of 
the  oostroet.  The  general  rule  that  prior  ne- 
gotiationa   are    merged   in   the   terms  of  a 
written  oontraot  between  the  parties  is  re- 
ferred to,  and  it  Is  insisted  that,  under  that  m 
rule,  the  various   letters  passing  between  S 
tlN*parties  prior  to  the  execution  of  the  eon-  * 
tract  are  not  admissible. 

The  rule  that  prior  negotiations  are 
merged  In  the  contract  is  general  in  Its  na- 
ture, and,  we  think,  does  not  preclude  ref- 
ee  to  letters  between  the  parties  prior 
to  the  szecutlon  of  the  oontraet  In  this  ease. 
The  language  employed  in  this  eontroet  for 
a  deduction,  in  Uie  dlsereUon  of  the  Chief 
of  Ordnance,  of  t3S  per  day  from  the  prio* 
to  be  paid  for  each  day  of  delay  In  the  da> 
livery  of  eaoh  gnn  carriage,  respectlvelji 
taken  In  eonneotlon  with  the  subjeet-mattsr 
of  the  eontraet,  leaves  room  for  the  con- 
struction of  that  language  in  order  to  deter- 
a  which  waa  Intended,  a  penalty  or 
liquidated  damages.  While  It  (a  claimed 
that  there  la  really  no  doubt  as  to  the  pr*^ 

construction  of  the  eontraet,  even  if  tha 
eontraet  alona  la  to  faa  aanaldarad,  yat  m 


lyCOOglC 


UM. 


XJNTIED  STATES  t.  BETHLXHEU  STEEL  00. 


4U 


think  that  mueh  light  b  ^Ten  ••  to  the 
true  meaning  of  langoage  that  I*  not  wholly 
free  from  doubt  ij  k  ooDBtderation  of  the 
eorrespondeiice  between  the  partieB  before 
the  final  execution  of  the  contract  Itself. 
Under  such  circomatancea  we  think  it  never 
has  been  held  that  recoone  conld  not  be  had 
to  the  facts  lurToiinding  the  cam  and  to  the 
prior  negotfationH  for  the  pnrpoae  of  deter- 
mining the  correct  oonatruetion  of  the  lan- 
guage of  the  contract.  Simpaon  t.  United 
Statee,  199  U.  8.  S97-SM,  60  L.  od.  MB,  M8, 
29  Sup.  Ct.  Hep.  64.  In  Brawley  t.  United 
States,  H  U.  8.  188-173,  24  L.  ed.  622-624, 
the  court  aaTe:  TreTioua  and  eontempo- 
raiT  tranaoctioiu  and  facts  maj  be  very 
properly  taken  into  consideration  to  ascer- 
tain the  subject-matter  of  a  contract  and 
the  sense  in  which  the  parties  may  have 
■ued  particular  terms." 

It  is  not  for  the  purpose  of  making  a  eon' 
tract  for  the  parties,  but  to  understand 
what  contract  wu  actually  made,  that,  In 
cases  of  donbt  as  to  the  meaning  of  lan- 
goage actually  used,  prior  negotiations  may 
sometimea  be  referred  to. 

There  has,  in  almost  innnmerahle  In- 
stances,  been  a  question  as  to  the  meaning 
of  language  used  in  that  part  of  a  contract 
a  which  related  to  the  payment  of  damages 
H  for  its  nonfulfilment,  whether  the  provision 
*  therein  made  was  one  for  liquidated*  dam- 
ages or  whether  it  meant  a  penalty  simply, 
the  damages  to  be  proved  up  to  the  amount 
of  the  penalty.  This  eontraot  might  be  con- 
sidered as  being  one  of  that  class  where  a 
doubt  might  be  claimed,  if  nothing  but  the 
contract  were  examined.  The  courts  at  one 
time  aeemed  to  b«  qnite  strong  in  their 
views  and  would  scarcely  admit  that  there 
ever  was  a  valid  contiaet  providing  for 
U<tuid8t«d  damages.  Their  t«ndeney  was  to 
eonetrue  the  language  as  a  penalty,  so  that 
nothing  but  the  actnal  damages  sustained 
by  the  party  aggrieved  conld  be  recovered. 
Subsequently  the  court*  became  more  toler- 
ant of  such  provisions,  and  have  now  become 
strongly  inclined  to  allow  parties  to  make 
tiieir  own  oontraots,  and  to  carry  ont  their 
Intentions,  even  when  it  would  result  In  the 
Tceovery  of  an  amount  stated  as  liquidated 
damages,  upon  proof  of  the  violation  of  the 
contract,  and  without  proof  of  the  damages 
aetnally  sustained.  This  whole  subject  Is 
reviewed  in  Sun  Printing  ft  Pub.  Asso.  v. 
Moore,  183  U.  &  912, 069, 46  L.ed.S66,  S80, 
£2  Sup.  CL  Rep.  240,  where  a  large  nnmber 
of  authorities  upon  this  snbjeet  are  referred 
to.  The  prineiple  decided  in  tliat  case  is 
mueh  like  the  contention  of  the  government 
herein.  The  question  always  is,  What  did 
the  parties  intend  by  the  langnage  osedT 
When  such  intention  Is  ascertained  it  is  or- 
tiaarily  the  duty  of  the  court  to  carry  it 


out.    See  also  Clement  v.  Ossh,  21  N.  T. 
263,  2S7;  UtU«  v.  Banks,  8S  N.  T.  2S8,  264. 

The  government,  at  the  time  of  the  eze- 
eution  of  this  ooutraot  (which  was  dated 
April  4,  1B9S],  wa*  making  preparation  for 
the  expected  war  with  Spain,  which  was  Im- 
minent, and  which  was  declared  by  Congreas 
a  few  days  thereafter.  The  government  was 
evidently  desirous  of  obtaining  the  eon- 
structlon  of  these  gun  earriages  as  early  aa 
it  was  reasonably  possible,  and  it  was  pre- 
pared to  pay  an  Inoreased  price  fcr  speed. 
The  acceptance  of  the  proposal  at  the  high- 
est price  for  the  delivery  of  the  carriages  in 
the  shortest  time  is  also  evidence  of  the  im- 
portance with  which  the  government  officers 
regarded  the  element  of  speed.  Thwe  cans 
be  no  doubt  aa  to  its  importance  In  their  jj 
opinion,  or  that  such  o^dnion  wa>*eommanl-  * 
eated  to  the  company.  In  the  light  of  this 
fact  an  examination  of  the  language  of  tha 
contract  Itself  upon  the  qnestlon  of  deduo- 
tlons  for  delay  in  delivery  renders  its  mean- 
ing quite  plain.  It  is  true  that  the  word 
"penalty"  ia  used  in  some  portions  of  the 
contract,  although  in  the  clause  providing 
for  the  (36  per  day  deduction  that  word  ia 
not  used,  nor  are  the  words  "liquidated  dam- 
ages" to  be  found  therein.  The  word  "pen- 
alty" ia  used  in  the  correspondence,  even  by 
the  officers  of  the  government,  hut  we  think 
it  Is  evident  that  the  word  was  not  used  In 
the  contract  nor  ia  the  correspondence  aa 
indleative  of  the  technical  and  legal  differ- 
ence between  penalty  and  liquidated  dam- 
ages. It  was  used  simply  to  provide  that 
the  amount  named  might  be  deducted  if 
there  were  a  delay  In  delivery.  Either  ex- 
pression Is  not  always  conclusive  as  to  tfas 
meaning  of  the  parties.  Little  v.  Banks, 
supra;  Ward  v.  Hudson  River Bldg. Go.  12S 
N.  T.  280,  E6  N.  B.  266.  What  vras  meant 
by  the  use  of  tile  language  In  question  In 
this  ease  is  rendered,  aa  wa  think,  still  mor* 
certain  by  the  manner  in  which  the  $36  per 
day  was  arrived  at,  as  stated  in  the  letters 
of  the  officers  representing  the  govarument, 
which  were  examined  and  ariticized  by  the 
company  before  the  signing  of  the  contract. 
The  correspondence  shows  that  the  sum  was 
arrived  at  by  figuring  the  average  difference 
in  time  of  delivery  between  the  pries  bid 
for  slow  delivery  of  the  carriages  and  the 
price  under  the  accepted  bid,  the  Depart- 
ment saying  "that  this  average  diffsrenes 
should  be  the  prescribed  penalty." 

Having  this  question  before  them  and  tha 
amount  stated  arrived  at  In  the  manner 
Icnown  to  both  parties,  we  think  it  appears 
from  the  contraot  and  the  correspondenM 
that  It  was  the  intentktn  of  the  parties  that 
this  amount  should  be  regarded  aa  liqui- 
dated damagea,  and  not  teehnieally  as  • 
penalty.     This   rlarw  Is   also   strengthened 
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vlien  we  loeogniu  the  great  dlfflonlty  of 
proving  dimsge  in  a  mm  like  thU,  regard 
being  had  to  all  the  circumitancei  hereto- 
H  fore  referred  to.  It  would  have  been  yery 
Z  tmuenal  to  allow  the  companj  to  obtain  the 
'  contract  for  the  eonEtraction  of  these  car- 
riagea,  and  yet  to  place  it  under  no  liability 
to  fulBl  It  as  to  time  of  delivery,  specially 
agreed  upon,  other  than  to  pay  only  those 
actual  damages  (not  exoeeding  $3S  per  day) 
that  might  be  proved  were  naturally  and 
proximately  caused  by  the  failure  to  de- 
liver. The  provision  under  tnoh  dreum- 
stanoes  wonld  be  of  no  real  value.  The  cir- 
eumatances  were  auch  that  it  would  be  al- 
most necessarily  impossible  to  show  what 
damages  (if  any)  might  or  natuialty  would 
result  from  a  failure  to  fulfil  the  contract. 
The  fact  that  not  very  long  after  the 
tract  had  been  signed  and  the  war  with 
Spain  was  near  its  end,  the  importanoe  of 
time  as  an  element  largely  disappeared,  and 
that  practically  no  damage  accrued  to  the 
government  on  account  of  the  failure  of  the 
company  to  deliver,  cannot  affect  the  mi 
Ing  of  this  clause  as  used  In  the  contraet, 
nor  render  its  language  substantially  worth- 
less for  any  purpose  of  security  for  the 
proper  performance  of  the  eontraot  as  to 
time  of  delivery. 

The  amount  Is  not  so  extraordinarily  dis- 
proportionate to  the  damage  which  might 
result  from  the  failure  to  deliver  the  oar- 
rlages  as  to  show  that  the  parties  must 
have  intended  a  penalty,  and  could  not  have 
meant  liquidated  damagsa.  If  the  eontraot 
were  construed  as  eontended  for  by  the 
company,  it  would  receive  (as  events  have 
turned  out)  the  highest  price  for  the  long- 
est time  in  which  to  deliver,  which  oonld  not 
have  been  contemplated  by  either  party. 
This  would  result  from  the  finding  that  tio 
damages  In  fact  fiowed  from  the  failure  to 
deliver  on  time. 

The  eighth  finding  of  the  oonrt  of  elaims 
is.  In  eflTect,  that  the  failure  to  deliver  was 
caused  in  part  by  both  parties;  that  the 
total  number  of  days  failure  was  1090  days, 
of  which  406  were  caused  by  the  defendant's 
officers,  and  it  does  not  mean  that  the  eonrt 
regarded  Itself  as  bound  by  the  decieten  of 
the  Chief  of  Ordnance  as  to  the  number  of 
days  that  the  claimant  or  the  government 
^  delayed  the  delivery.  It  found  the  number 
«  of  days  as  stated,  and  that  the  transactions 
■  were  so  involved  that*whether  the  defend- 
ant should  be  charged  with  a  greater  pro- 
portion of  the  delays  than  set  forth  in  the 
finding,  the  court  eonld  not  dedde  on  the 
evidence  produced. 

The    judgment    of   the    Court    of  Claims 
■nnat  be  reveraed,  and  the  oanse  remanded, 
with  directions  to  hi^iwIm  the  petition. 
Bsveraed. 


VUKO  PEROVICH,  Plff. 
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flDG  n.  8.  SB) 
In  Err., 


UNITED  STATES, 

Trial— directing  verdict  In  criminal  caa^» 
proof  of  corpus  delicti 

1.  The  trial  court  properly  refuses  t« 
instruct  the  jury  to  bring  in  a  verdict  of  not 
guilty  in  a  homicide  case,  on  the  theoiT 
that  the  oorpui  delioti  has  not  been  proved 
although  there  was  no  witness  to  the  homi- 
cide, and  the  Identification  of  a  partly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  drcumstancea 
together,  there  is  clearly  enough  eridenoe 
to  warrant  the  jury  in  finding  that  such 
body  was  that  of  the  deceased,  and  that  ht 
had  been  killed  by  the  defendanL* 
Evidence — volontaiy  confessiona. 

i.  The  deputy  marshal  may  tertify  •• 
to  conversations  between  himself  and  tha 
defendant  in  a  criminal  ease  which  were  not 
induced  by  duress.  Intimidation,  or  other 
improper  infineoces,  but  were  perfectly  ni- 

Appeal— discretionary   deddon— tefoaal  t* 
appoint  interpreter. 

3.  The  refusal  to  appoint  an  InterpratW 
when  the  defendant  In  a  criminal  case  la 
testifying  is  not  prejudicially  ' 
where  It  doee  not  appear  from  the  a 
made  by  the  witness  that  there  waa  any 
abuse  of  the  diacretionary  power  lodged  in 
the  trial  oourt. 

Trial — requested    Instrnctloni — amphaaixlng 
single  fact 

4,  The  trial  court  la  not  required  to 
give  a  requested  Instruction  In  a  criminal 
ease  which  slnglaa  ont  and  amphaaliea  as 
Isolated  fe±4^ 

[No.  405.] 
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United  SUtaa  for  the  Third  £ 
the  Territory  of  Alaska  to  review  «  eoa- 
vietion   of  homicide.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

No  counsel  for  plaintiff  in  error. 

Assistant   Attorney   General  Cooley   and 
Solicitor  General  Hoyt  for  defendant  In  ec* 

•Hr.  Justice   Brewer  delivered   the  opEn-* 
Ion  of  the  court: 

On  July  17,  1000,  Vnko  Perorlch,  now 
plaintiff  In  error,  was  indicted  In  the  Dnit-g 
ed  States  dbtriet  oourt  of  Alsaka,*  third* 
dlvidon,  for  the  mnider  of  Jacob  Jaoonl. 
The  trial,  on  August  B,  IMS,  lunlted  In  ft 
verdict  of  "guOty  of  murder  in  the  flist 
degree,  and  that  he  enffer  death."  no- 
tions for  a  new  trial  and  arreat  of  Judgment 
having  been  orermled,  he  waa,  on  8q>teinlMr 
IS,  1906,  sentenced  to  be  h  '  ~ 
that  judgment  this  writ  of  ei 


•■«.  NaU.-ror  a 
IBd.  NoU.— For  ei 
tEd.  Note.— For  oi 


•  la  point,  sea  voi  a.  osnt  IHi.  B 

•  tn  poiul,  see  voL  U,  Ceat  Dl*.  O 
m  ta  point,  see  vsL  K  Oeat.  Die.  C 
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The  reeord  waa  filed  ia  thia  oonrt  on  Sep- 
tember 24,  1900,  Kad  on  application  the  caae 
waa  advaitaed  for  bearing  on  Jttnvarj  81, 
1(K)7.  No  oounsel  appeared  for  pl^ntiff  in 
oiTor  and  no  brief  waa  or  liaa  been  filed  in 
his  behalf.  The  case  waa  submitted  b7  the 
government  on  Its  brief.  Although  unaided 
bj  coonsel  for  plaintiff  In  error,  we  have 
Mxefully  examined  the  record  and  consid- 
ered the  assignments  of  error. 

The  testimonr  in  the  case  waa  circum- 
■tantial.  No  witness  saw  the  killing.  In- 
deed, the  first  and  principal  qneatlon  ia 
whether  there  was  a  homieide.  JaconI  was 
a  fisherman,  liring  alone  in  a  log  cabin 
covered  by  a  tent,  about  midway  between 
Fairbanks  and  (Aena,  a  distance  of  about 
A  miles  from  each  place.  On  October  28, 
1004,  the  last  time  he  waa  seen  alive,  he 
waa  at  Fairbanks  between  1  and  2  o'clock 
fat  the  afternoon,  and  had  In  his  possession 
MTeral  nuggets,  a  Yukon  gold  ring,  a  gold 
•hain,  watch  charm,  and  some  money, 
part  of  which  he  deposited  In  a  bank.  In 
the  early  morning  of  October  29  the  dogs  of 
tbe  deceased  were  heard  barking,  and  two 
shots  from  a  gun  were  beard  in  th*  direo- 
tion  of  his  cabin.  On  that  day  abont  noon 
one  who  had  been  the  partner  of  Jseoni 
arrived  at  bis  camp  and  found  the  cabin  in 
which  tbe  deceased  had  lived  partially  de- 
stroyed by  Sre  and  the  fire  atill  burning. 
In  tlie  rear  where  the  bunk  had  been  he  eaw 
the  back  part  of  a  head,  a  I^  bone,  and 
tbe  trunk  of  a  man.  The  head  was  sunken 
«n  the  cheat.  While  tbe  cabin  was  not  to- 
tally destroyed.  It  was  burned  more  towards 
tlie  back  where  the  bunk  had  been,  and  the 
ground  in  the  vicinity  of  the  bunk  was 
aatuisted  with  oH.  It  appeared  that  JaconI 
had  in  hie  cabin  abont  one  and  one-half 
gallons  of  olive  oil.     On  that  day  or  the 

?Ilext  several  witnesses  were  at  Uie  cabin 
and  saw'the  skull  and  the  other  parts  of 
tlte  skeleton,  aUU  smoking,  and  the  bones 
■o  bamed  that  they  crumbled  to  pieces 
when  touched.  Some  two  weeks  before  the 
fire  the  defendant  had  said  to  a  witness 
that  he  waa  broke,  but  knew  where  he 
could  get  some  money  If  he  had  a  partner 
to  go  with  him,  as  there  was  a  man  who 
Hred  abont  5  miles  from  Chena  who  bad 
tEOO,  a  watch  and  chain,  a  ring  and  a  gun. 
.  On  October  16  he  wae  at  tbe  cabin  of  Ja- 
eonl  about  daylight.  At  that  time  he  said 
to  tbe  fm'mer  partner  of  Jaconi,  when 
•aked  what  be  wanted,  that  he  was  travel- 
ing and  looking  for  a  Job.  On  October  20 
defendant  and  a  witness  went  to  Ohena 
and  on  their  way  atopped  at  the  cabin 
of  Jaooni.  After  leaving,  defendant  told 
witneea  that  he  had  been  there  sereral 
tfanei  before,  and  that  the  deceased  had  a 
mil  of  money,  and  that  be  would  lick  him 


with  an  az  some  day  and  throw  him  b 
the  water,  or  that  be  would  make  a  fir* 
and  bum  everything  up.  On  October  28,  Uw 
day  on  which  Jaconi  waa  last  seen,  the  de- 
fendant waa  at  Fafa-banka,  ajid  said  he  waa 
going  to  the  cabin  of  one  of  his  country* 
men  to  see  tf  be  could  find  anything  in  IL 
On  October  29,  between  half  past  8  and  4 
o'clock  in  the  afternoon,  he  arrived  at  • 
camp  abont  EO  miles  from  Chena,  He  had 
a  rifle  and  a  eanvaa  bag  In  his  possession, 
a  Yukon  Hng  and  a  gold  watch  and  chain. 
He  made  different  and  contradictory  stat«- 
ments  about  the  watch.  On  November 
S  he  was  arrested,  having  in  Us  poaaea- 
aion  $S  and  a  gold  watch.  He  said  that 
be  traded  a  nugget  ehain  with  two  men  tor 
a  aaek  of  clothes  and  the  wateh.  Later  ft 
sack  of  elothea  was  found  where  he  had  left 
it.  He  said  that  be  and  his  partner  had 
made  the  chain,  and  that  he  had  bought 
his  partner'a  intereat  in  It,  BJi  partner 
testified  tltat  they  owned  tbe  nngget  ebaia, 
and  that  It  had  never  been  out  of  his  poa- 
session  after  it  was  made.  Several  of  these 
articles  and  others  found  in  possesstcm  of 
the  defendant  were  Identified  aa  the  prop- 
erty of  Jaeoni.  Other  ciroumatancea  of  a 
stmOar  nature  were  also  shown  in  eridencih 

It  is  assigned  for  error  that  the  court  J 
overruled  a  moti(«*to  Instruct  the  jury  to» 
bring  in  a  verdict  of  not  gn>'''7  '°r  the  rea- 
•on  that  the  oorpus  delicti  had  not  been 
proved.  This  motion  was  made  after  the 
plaintiff  had  rested,  and,  upon  Its  being 
overruled,  the  defendant  proceeded  to  offer 
testimony.  The  motion  was  not  thereafter 
renewed.  Without  resting  upon  the  prop- 
ositlon  that  Introducing  testimony  after 
such  a  motion  has  been  overruled  Is  « 
w^vor  of  any  exception  to  the  actbn  of  the 
court  (Union  P.  R.  Co.  t.  Daniels  [Union 
P.  R.  Co.  T.  Snyder]  ISZ  U.  S.  084,  88  Ih 
cd.  597,  14  Sup.  Ct.  Bep.  7fi(ti  Runkle  T. 
Bumham,  16S  U.  S.  £10,  38  L.  ed,  (194,  14 
Sup.  Ct  Rep.  S3T;  Hansen  t.  Boyd,  101 
U.  S.  897,  40  L.  ed.  74B,  IS  Snp.  Ct  Repb 
E7I),  we  are  of  the  opinion  that  neither 
at  that  time  nor  at  the  olose  of  all  the 
testimony  would  the  court  have  been  Justi- 
fied In  withdnwing  the  ease  from  the  Jury, 
While  it  la  true  there  was  no  witness  ta 
the  homicide  and  the  identification  of  the 
body  found  In  the  cabin  was  not  perfeet, 
owing  to  its  condition,  eanaed  by  fire,  yet« 
taking  aU  the  droumatances  together,  ther* 
was  clearly  enough  to  warrant  the  jury  la 
finding  that  the  partially  bnmed  body  waa 
that  of  Jaooni  and  that  he  had  been  killed 
by  the  defendant.  Upon  this  question  tha 
ease  of  Com.  v.  WOliuna,  171  Uaaa.  441,  86 
N.  E.  1086,  la  eloMly  in  point  and  instmetlv*. 
While  tha  partlenlar  beta  ai*  not  |<>«i1iw\ 
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,  the  character  and  acope  of  tho  teatlmonj 
ue  aubstMitiall5  the  aame. 

AgaiD,  it  U  all«f^  that  there  wsi  er- 
ror In  overruling  a  motion  made  b;  defend- 
ant to  atrike  out  all  the  testimony  given  by 
a  deputy  marshal  of  conTersatloni  between 
him  and  the  defendant.  As  these  conTeraa- 
Uona  were  not  induced  bj  dureiB,  intimida- 
tion, or  other  improper  influenoea,  but  ware 
perfectly  voluntary,  there  ia  no  reason  why 
they  should  not  have  been  received. 

Other  mattera  referred  to  in  the  aaalgn- 
ment  of  error*  require  hnt  alight  notioe. 
One  i*  that  the  eourt  erred  In  refastng  to 
appoint  an  interpreter  wlien  the  defendant 
was  testifying.  This  is  a  matter  largely 
resting  In  the  discretion  of  the  trial  oonrt, 
•nd  it  does  not  appear  from  the  answers 
mads  by  the  witness  tliat  therft  was  any 
abuse  of  meh  discretion. 

?  Error  I*  also  alleged  in  refusing  an  in- 
struction as  to  tha*«vidence  neeessary  to 
establish  the  oorpu*  delicti.  It  is  enough, 
in  answer  to  this  objeetlon,  to  refer  to  the 
summary  of  the  testimony  we  have  already 
given,  and  to  note  the  faot  that  the  oonrt 
instructed  that  the  evidence  mnat  be  such 
as  to  satisfy  the  jury  beyond  a  reasonable 
doubt. 

The  defense  aslced  one  or  two  Inatmo- 
tlons,  such  as  this:  "The  tact  that  Jaoob 
Jaconi  has  not  been  seen  einoe  the  2Sth  day 
^  Ootobar,  190^  doM  Bot  siMta  »  pr^ 


sumption  of  hia  death,"  Singling  out  ■ 
tingle  matter  and  emphasizing  It  by  spedal 
instruction  as  often  tends  to  mislead  as  to 
guide  a  jury.  Doabtless  the  isolated  fact 
that  Jaconi  had  not  been  seen  would  not  of 
itself  establish  the  fact  of  Ms  death.  It  U 
only  a  circnmstanoe  which,  taken  In  oon- 
neotlon  with  the  other  facts  in  the  eaa^ 
tends  to  prove  the  death.  It  is  merely  one 
link  In  a  long  chain,  and  the  court  Is  seldom 
called  npon  by  special  instmotions  to  sin- 
gle out  any  dngle  link  in  a  chain,  and  af- 
firm either  Its  strength  or  weakness.  Grand 
Trunk  R.  Co.  v.  Ives,  144  U.  B.  408,  433,  U 
L.  ed.  489,  401,  IS  Snp.  Ct.  Rep.  679;  Rlo 
Grande  Western  B.  Co.  v.  Leal^  103  TT.  8. 
280,  288,  41  li.  ed.  100,  162,  10  Sup.  Ct.  Bep. 
1020. 

Objection  Is  made  to  the  instmction  fai 
reference  to  reasonable  doubt.  This  iB- 
structlon  Is  t«ken  from  the  charge  of  Chief 
JustJoe  Shaw  to  the  Jury  in  Com.  t.  Web- 
ster, 6  Gush.  296,  320,  S2  Am.  Dec.  Til, 
and  that  case  has  been  cited  with  approval 
by  this  atari.  MUm  t,  United  SUtM,  101 
U.  S.  304,  S12,  20  L.  ed.  481,  484. 

These  are  all  the  qnutions  whldi  w« 
deem  it  necessary  to  notice,  and  whlla  w* 
should  have  been  glad  to  have  had  tile  aa- 
slstanee  of  counsel  for  plaintiff  in  error,  yet 
we  are  aatlsfled  frms  our  examination  of 
the  record  that  tlw  defendant  was  pn^eilj; 
•onvktod,  and  th«  Jndpnnt  li  ■fflnmA 
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UBQUHABT  t.  BROWH. 


H&beu   coipnB— PeSeral   IntBiferenct   vltli 
atata  adminktiatioii  of  crimlnAl  law. 

Relief  by  babeas  eorptu  (bonld  not 
be  accorded  bj  a  Federal  court  to  a  penon 
lield  in  cnatodf  by  tbe  *tat«  anthoritiM  un- 
der an  order  of  MumnitnieTtt  entered  bjr  a 
•tate    court    after  a   jury   had    retumM    a 


In  violation  of  the  Federal  Conatitution, 
ainoe  he  should  be  left  to  hU  reined;  by 
writ  of  error  from  the  Federal  Supreme 
Court  to  review  the  dual  action  of  tba 
bigfaeit  conrt  of  tbe  atata. 


[No. 


8.] 


APPEAL  from  tbe  (Sronlt  Conrt  of  tbe 
United  State*  for  tbe  Wertem  District 
of  Waeliinslon  to  review  an  order  diechar- 
gfaig,  on  habeoa  corpus,  a  person  held  In  the 
anstody  of  tbe  state  autborities  under  an 
order  of  oommltmeDt  entered  by  a  state 
oonrt  after  the  jury  bad  returned  a  verdict 
of  not  guilty,  by  reason  of  insanity.  He- 
versed,  with  dfrectlone  to  deny  the  writ, 
with  leave  to  apply  for  a  writ  of  eiror  to 
review  the  Judgment  of  tbe  Supreme  Court 
of  the  State  oF  Washington,  aflirming  the 
order  of  tlie  trial  court. 

See  same  ease  below,  139  Fed.  848. 

The  facts  are  stated  in  the  opinion. 

Heana.  B.  C.  HacdonaM,  John  D.  Atkln- 
MB,  A.  J.  Falknor,  and  J.  R.  Buxton  for 
■fpetlant. 

No  eoimaal   for  appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
•f  the  court: 

Tbl*  appellee,  Brown,  was  charged  In  the 
nrperior  court  of  Lewis  county,  Washing- 
ton, with  tbe  aHme  of  murder,  and  waa 
Mqnltted.  The  verdict  of  the  Jury  was; 
"We,  the  jury,  find  tbe  defendant  not  guil- 
ty, by  reason  of  Insanity." 

Tbe  verdict  having  been  entered  of  rec- 
ord, an  order  was  made  which  recited  that 
tbe  court,  by  reason  of  the  verdict,  the 
evidence,  tbe  proceedings  In  the  trial,  and 
tta  daneuior  of  tbe  defendant,  "fladi  that 
tbe  discharge  or  going  at  large  of  said 
Thomas  Brown  would  be  and  Is  considered 
by  tbe  conrt  as  manifestly  dangerous  to  the 
peaee  and  safety  of  the  oommnnlty;"  alao, 
that  he  be  committed  to  tbe  county  Jail 
vntn  the  further  order  of  the  court. 

In  making  this  order  the  oonrt  acted  on 
tbe  authority  of  a  ctatnte  of  Washington 


aa  follows:  "When  any  person  Indlsted  or 
informed  against  for  an  offense  shall,  on 
trial,  b«  acquitted  by  reason  of  Insanity,  tba 
jury,  In  giving  their  verdict  of  uot  guilty, 
sball  state  that  it  was  given  for  such  cause; 
and  thereupon,  if  the  discharge  or  going  at 
large  of  such  insane  person  ibatt  be  eou-  e 
sldered  by  the  court  manifestly  dangeronsn 
to  tho'peaee  and  safety  of  tbe  community,  ■ 
th*  court  may  order  him  to  be  committed 
to  prison,  or  may  give  him  into  the  care 
of  hi*  friends.  If  tbey  shall  give  bonder 
with  aurety  to  tbe  satiafaction  of  the  court, 
conditioned  that  he  aball  be  well  and  ce- 
curely  Icept;  otherwfee  he  aball  be  dta- 
charged"  Ballinger'e  Anno.  Codes  &  Stat- 
utes, I  eesB. 

Subeequently,  th*  aocnsed,  being  in  the 
custody  of  tbe  sheriff  under  the  above  or- 
der, made  au  original  application  to  tbe  su- 
preme court  of  Washington  on  the  13tb  day 
of  June,  190S,  for  a  writ  of  habeas  corpus, 
alleging  that  be  was  unlawfully  detained 
and  Imprisoned,  In  that  the  statute  under 
which  he  was  held  waa  In  violation  of  both 
tha  14th  Amendment  of  the  Constitution  of 
tbe  United  States  and  of  the  Constitution 
of  the  atata. 

The  supreme  court  of  Washington,  by 
Its  final  judgment,  entered  July  14th,  I90S, 
held  that  tbe  statute  was  constitutional,  and 
that  the  order  of  the  trial  court  was  In 
strict  conformity  with  its  provisions.  Ha 
Brown.  89  Wash.  160,  1  LJUA.(NjS.)  HO, 
109  Am.  St.  Bep.  868,  81  Pac  GG2.  That 
oourt  aocordingiy  denied  his  appUoatlon  to 
be  discharged.  The  appellee  then,  on  July 
18th,  1906,  made  application  to  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Washington  for  a  writ  of  liabeaa 
corpus.  In  Us  answer  to  this  application 
the  sheriff,  having  the  appellee  In  custody, 
referred  to  the  piuceedings  In  the  supreme 
court  of  the  state,  and  alleged  that  the  men- 
tal conditl<»i  or  capacity  of  the  applicant 
waa  In  no  wise  difTerent  or  improved  than 
it  was  on  tbe  2ad  of  December,  1904,  at  th* 
time  he  killed  bis  father.  That  oourt  grant- 
ed tbe  writ,  and,  tha  case  being  heard,  tha 
court,  by  its  final  order,  entered  January 
lOtb,  1906,  dlsoharged  tbe  appeile*  from 
ouatody.  The  dronit  judge  held  that  th* 
statute,  although  constitutional,  waa  not 
properly  administered  by  the  superior  court 
in  rendering  its  judgment,  and  tiiat  ths  tm- 
prisonment  of  the  petitioner  with  sanction 
of  the  judiciary  of  tbe  state,  without  ar- 
raignment, and  a  fair  opportunity  to  de- 
fend himself  against  charges  lawftilly  pra-  ^ 
ferred,  and  to  produce  evidence  in  hi*  da-  S 
fense,  was  i^deprivation  of  his  liberty  by  tba  * 
steta,  without  due  prooess  of  law,  and  Tlo- 
latad  the  national  OpnaUtntloBi    and  for 
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thmt  naaon  the  ftppUntton  for  the  writ  of 
Iwbeu  oorpttg  wm  gruited.  I8B  Fed.  846. 
The  order  of  comniitineat  imdeT  which  the 
Appellee  wm  held  wu  adjudged  ij  the  dr- 
onit  oonrt  to  be  illegal  and  Told,  but  the 
Jndgment  waa  without  prejndloa  to  anj  law- 
ful proceeding  to  h&ve  the  priaoner  re- 
atniaad,  if  ha  should  be  adjudged  to  be  a 
dangerona  penon  bj  reaaon  of  Insanitj. 
From  that  judgment  the  praeant  appeal 
waa  prosecuted. 

It  le  the  lettled  doctrine  of  thia  oourt 
that,  although  the  oirenit  eonrta  of  the  Doit- 
ed Btatea,  and  the  aareral  jnatloaa  and 
Judges  thereof,  have  authority,  uader  Mist- 
ing atatutes,  to  discharge,  upon  babeaa  oor- 
puH,  one  held  in  eiutody  by  state  authority 
la  Tiolation  of  the  Constitution  or  of  any 
treaty  or  law  of  the  United  States,  the 
eourt,  justice,  oi  judge  has  a  discretion  aa 
to  the  time  and  mode  In  which  the  power 
to  conferred  shall  be  ezertedj  and  that,  in 
view  of  the  relations  exlatlng,  under  our 
ayatem  of  government,  between  the  judldal 
tribunala  of  the  Union  and  of  the  aereral 
btatea,  a  F^eral  court  or  a  Federal  judge 
will  not  ordinarily  interfere  hy  habeaa  cor- 
pus with  the  regnlar  courae  of  prooednre 
under  atate  antJiority,  but  will  leave  the 
applicant  for  tiie  writ  of  habeas  corpus  to 
eihaust  the  remedies  afforded  by  the  state 
for  determining  whether  he  is  Illegally  re- 
Etrained  of  bis  liberty.  After  the  highest 
n  court  of  the  state,  competent  under  the 
•  state  law*to  dispose  of  the  matter,  has  fi- 
nally acted,  tbe  ease  can  be  braught  to  this 
eonrt  for  re-esamlnatlon.  The  exoepUonal 
eases  in  which  a  Federal  court  or  Judge  may 
eomettmee  appropriately  Interfere  by  ha- 
beas corpus  In  advance  of  final  action  by  tbe 
■utboritiea  of  the  state  are  those  of  great 
urgency,  that  require  to  be  promptly  dis- 
posed of;  such,  for  Instance,  as  ease*  "in- 
volving the  authority  and  operations  of  the 
general  government,  or  tha  obligations  of 
this  country  to,  or  its  relations  with,  for- 
eign nations."  The  present  ease  Is  not  with- 
in any  of  the  exceptions  recognised  In  our 
former  decisions.  If  the  applicant  felt  that 
tbe  decision,  upon  habeaa  corpus.  In  the  su- 
preme court  of  the  state,  waa  in  violation 
of  his  rights  under  the  Constitution  or  laws 


of  the  United  Btatee,  he  could  have  broughk 
tha  aaaa  by  irrit  of  error  directly  froaa 
that  court  to  this  oourtf  In  Raid  v. 
Jonea,  1ST  D.  8.  IBS,  47  L  ed.  US, 
23  Sup.  Ct.  Sep.  B9,  It  was  ssJd  that 
one  oonvleted  for  an  alleged  violation 
of  the  criminal  statntea  of  a  atate,  and 
who  contended  that  he  was  held  in  viola- 
tion of  the  Constitution  of  tha  United 
Statea,  'hnuat  ordinarily  firat  take  Us  ease 
to  tha  highest  court  of  tbe  state,  la  which 
the  Judgment  could  be  reviewed,  and  thenaa 
bring  It,  If  unmcceasful  there,  to  thia  court 
by  writ  of  error;  that  only  In  certain  ex- 
ceptional eases,  of  which  the  present  Is  not 
one,  wilt  a  circuit  oourt  of  the  United  SUtea, 
or  this  court,  upon  appeal  from  a  circuit 
court.  Intervene  by  writ  of  habeas  corpus  in 
advance  of  the  final  action  by  tha  highest 
oourt  of  the  atata."  Bo,  In  the  reessit  cua 
of  United  Btatea  ex  roL  Drury  v.  Lewis,  SIN 
U.  a  1,  SO  L.  ed.  S43,  26  Sup.  Ct.  Bap.  229, 
It  was  said  that.  In  cases  of  the  custody  by 
state  authorities  of  one  cbarged  with  erlmek 
the  Battled  and  proper  procedure  was  for 
a  <dreuit  court  of  the  United  States  not  ta 
interfere  by  habeaa  corpus,  "unleaa  In  eassn 
of  peculiar  urgency,  and  that,  Inatead  of  8 
dischargin^'they  will  leave  the  priaoner  to  • 
be  dealt  with  by  tbe  courts  of  the  state; 
that,  after  a  final  determination  of  the  caaa 
by  tbe  state  oourt,  the  Federal  oourta  will 
even  then  generally  leave  the  petitioner  t» 
bis  remedy  by  writ  of  error  from  this  oourL 
Tbe  reason  for  this  oouiae  is  apparent.  It 
la  an  exceedingly  dalloate  jurladletlon  giva 
to  tha  Federal  courts  by  which  a  peraon  nn> 
der  an  Indictm«it  In  a  state  court,  and  anb- 
Ject  to  Its  laws,  may,  by  the  decision  of  ft 
single  judge  of  the  Federal  conrt,  upon  a 
writ  of  habeaa  corpus,  be  taken  ont  of  tha 
custody  of  the  officers  of  the  state,  and  fi- 
nally discharged  therefrom." 

Without  now  eipreBBlug  any  opinion  aa 
to  the  eonstltuttonality  of  the  statute  in 
question,  or  aa  to  the  mode  In  whld  it  vraa 
administered  In  the  state  court,  for  the 
reasona  stated  tbe  Judgment  of  the  Circuit 
Court  must  be  revmed,  with  direcHona  to 
aet  aside  the  order  discharging  the  appellee 
and  to  enter  an  order  denying  the  applica- 
tion for  a  writ  of  habeaa  corpus,  leaving 


tBx  parte  Bovall,  ]J7  U.  B.  Ml,  2B1,  2B 
L.  ed.  868,  B7I,  6  Sup.  Ct.  Rep.  734;  Ex 
part  Fonda,  117  U.  S.  SIS,  2B  X.  ed.  9M, 
6  Sup.  Ct.  Rep.  848;  New  York  v.  Eno,  I5S 
U.  S.  8»,  SB  L.  ed.  80,  10  Sup.  OL  Rm.  SO; 
Re  Wood  (Wood  V.  Brush)  1(0  U.  B.  278, 
3S  L.  ed.  600,  11  Bnp.  Ct  Bap.  73S;  Re 
Frederfcsh,  149  U.  8.  70,  87  L.     


Sup.  Ct  Rep.  703;  Pepke  v.  Cronan,  16B  U. 
B.  100,  S0  L.  ad.  84,  10  Sup.  Ct  Rep.  34: 
Rr  Chapman,  106  U.  B.  211,  89  L,  ed. 
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aon,  160  U.  8.  231,  40  L.  ed.  406,  16  SnpL 
Ct.  Rep.  £97;  Baker  v,  Orice,  109  U.  S.  284, 
42  L.  ed.  748,  IS  Sup.  Ct  Rep.  823;  Tbw 
ley  V.  Anderson,  171  U.  B.  lOI,  104,  43  I. 
ed.  01,  96,  18  Sup.  Ct.  Rep.  BOO;  Marknson 
V.  Boucher,  175  U.  S.  184,  44  L.  ed.  124,  20 
Sup.  Ct.  Rep.  7S;  KOnnesota  v.  Brundage, 
ISO  U.  8.  400,  40  L.  ed.  639,  21  Sup.  Ct  Bap. 
400;  RInina  v.  United  Statea,  199  U.  B. 
547,  00  L.  ed.  303,  26  Sup.  Ct  Bep.  147) 
Ba  lineoln,  202  U.  S.  178,  BO  L.  ed.  98^ 

28  8^  ot  B^  an. 
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the  ■ppdlM  In  til*  anstodj  ot  thi  iteta, 
vitli  Ubuiy  to  ftpply  for  ft  writ  of  arror  to 
xwiew  tbB  abore  jndgnuBt  of  tlu  Snpnou 
Ooiirt  of  WttBhlnstoiu 
It  !■  M  oiderad. 


BOBERT  J.  TRAOT,  PUT.  ta  Err, 

AJXZRT  A.  GTNZBBRGI,  Indirldiul^r  Mid 
u  TnntM  In  Butkrnptar  ot  H.  0.  Lmg 
ft  Compui7. 

CotuUtiitloiud  Uw— dtie  pioecM  tt  Uw. 

1.  TIm  police  boud  of  Boiton,  bj  ia- 
■nlDs  ft  liquor  Ucecae,  on  A  TAcAQcy  erskted 
by  DkDlmiptey,  to  tbs  nominae  of  thi 
tiiiBt«e  in  buikruptey  of  tbe  original  11- 
emsMi,  does  not  deprir*  a  co-llcnwee,  to 
wbom  tlw  oriffinal  llmaie  bad  bean  nwlgned 
M  MODritf,  of  property  witbont  dn»  proMaa 


aatll  refused  for  canae,  stnoe  inoh  rigbt,  b«- 


ConrtittitioncI  Uw— dos  pnmH  of  Uw. 

Z.  The  dedston  of  a  etat*  eonit  inToIr- 
fdg  nothing   more  than   the  ownership  of 

r party,  with  all  parties  In  Interest  before 
OBimot  ba  resaraed  by  the  nnsneoesafnl 
party  as  a  deprnaUon  of  property  wlthont 
dns  process  of  law,  simply  beeaust  Its  of- 
fset IS  to  deny  Us  eUlm  of  ownvsUp  In 
■neh  property. 


[Ho.  SOL] 


IN  EREOR  to  the  Baprenia  Jndldal Court 
of  the  State  of  Masssohnsetts  to  rerkw 
•  jndgment  which  afSnned  a  decree  of  the 
trial  jnstloe  of  that  oonrt,  dlsmissbig  a  bill 
to  lAcorer  from  a  trustee  in  banlmiptey 
■loneyB  recelvad  from  the  sale  of  an  nnex- 
jbtd  llqnor  lioenso  to  one  desiring  a  ro- 
•swaL    Affirmed. 

Sea  same  case  below,  ISO  Blast.  BBO,  7S 
X.  X.  837. 

The  facta  are  stated  In  tha  oplnkm. 

Maotra.  Hairy  J.  Jaqnlth  and  Thomas  J. 
Barry  for  plaintiff  in  error. 

Messrs.  A.  W.  Pntnam,  Willian  B.  BnlU- 
Tan,  and  Lonris  ft  Ginsberg  for  defendant  in 


ib.  Jnstlea  HaiUn  deUnred  tha  pinion 
of  the  eonrti 

This  suit  waa  InsUtnted  in  the  snprsina 
JndielBl  aoBrt  of  Haasaebnsetta  by  tha 
pUnUir  In  anor,  a  dtUaa  of  New  Toric, 
i^^nst  the  dafaadaat  in  arrart  ft  sHUea  <f 


Uusaohdaetts,  bt^vidaally  and  aa  trastaa 
to  H.  0.  Long  ft  Company,  eomposad  of  B. 
C  Long  and  Fnuik  A.  Bandenon. 

The  ease  made  by  tbe  bill  of  oompl^t 
ia  as  follows:  On  the  23d  of  Deoember, 
1002,  the  plaintiff  sold  to  Long  and  Bander- 
ton  tbe  personal  property  naed  In  oairying 
on  hotel  business  at  a  oertaln  placa  In  Boa- 
ton,  and  assigned  to  them  the  lease  of  tbo 
realty  occupied  by  the  hoteL  As  partial 
payment  therefor  he  took  back  a  mortgage 
on  tha  personal  property  for  the  aum  of 
$7,600,  running  to  the  Jamet  Brarard'a  ^ 
Breweries,  a  corporation  of  New  York.  TIis  ^ 
mortgsgs  oorered  not  only*  a  part  of  tha  ■ 
punshase  price,  but  also  $3,000  U  eaab, 
Kbieh  tbs  plaintiff  paid  for  the  Ilqnor  11- 
oense,  which,  on  or  abont  the  above  data, 
he  procured  to  be  assigned  to  Long  and 
Sanderson  and  to  himself,  as  Joint  owners, 
and  alto  the  sum  of  $1,400  In  cash,  whloh 
tbe  plidntiff  paid  to  tbe  city  of  Boston  M  a 
fee  for  the  liquor  Ucanta  Ittued  by  tha 
board  of  police  of  that  city  to  Long  aid 
Banderton  and  to  the  plalnUff.  That  !!• 
cents  expired  by  limitation  on  Uay  Ist, 
1003. 

In  conddaratlon  of  the  adTsnae,  by  plain- 
tiff's proonrsment,  of  the  above  imnt  of 
$3,000  and  $1,400,  Long  and  Banderson,  on 
the  above  date,  by  writing,  assigned  tbair 
right,  title,  and  Interest  In  said  lloenta  to 
the  plaintiff,  eorenanting  and  agreeing  that 
all  future  applicatlont  for  renewaU  of  tba 
lloanac  should  be  In  the  namet  of  Long  and 
Sanderson  and  the  plalntlfl,  and  that,  npoa 
such  renewal  being  granted,  tlu>y  would  «b- 
tign,  transfer,  and  tat  over  any  sneh  licanta. 

Long  and  Sanderson  being  without  money 
for  tbe  purpose,  the  plaintiff  paid  $1,400  to 
tbe  elty  as  tbe  renawal  fee,  and  thereupon 
a  new  first  and  fonrth-elass  Ileenta  was  U- 
sued  by  tha  board  of  police  to  Long  and 
Sanderson  and  the  plaintiff  to  tell  Intoxi- 
cating liquors  in  tba  tttd  hotel  building. 
Thli  Itoanse  waa  taken  by  tbe  plaintiff  Uto 
bit  pootestion,  and  be  had  it  In  hU  potsaa- 
slon  at  the  bringing  of  this  snIL 

On  tbe  payment  of  tba  lloense  fee  fbr 
1903,  1001,  Long  and  Sanderson,  by  an  in- 
stniment  of  writing  dated  April  24th,  IOCS, 
assigned,  tranafsrred,  and  set  over  to  the 
plaintiff  their  interest  in  that  lleenae,  and 
further  agreed  to  assign  and  set  over  to  blm 
their  intarett  in  any  renewal  of  the  license 
so  long  as  they  should  be  indebted  to  Jamet 
Everard't  Breweries.  Tbe  plaintiff  alleged 
that  that  assignment  waa  for  present  and 
valuable  eonaldeintlon,  and  that  by  reaaon 
thereof  he  became  tbe  sols  owner  of  ths  H- 

Long  and  Sanderson  vera  adjudged  lianl^ 
mpU  on  the  SM  of  Jnir,  1003,  ba^  at  tko 
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ti>M   Indabtod,  ud  ki«   lUU   Indebted,  to 

eJuuM  Erenud'*  BrswcriM  in  a  inm  szMed- 
^big«T,000. 

*  *  Tlie  number  of  llrat  and  fourtli-elaM  U- 
Mnow  In  Boaton  la  limited  by  law,  and  ara 
■nbstKntlally  all  Iisned  ekdi  year,  bo  that 
a  new  license  cannot  be  iuued  antil  an  old 
Uoense  la  eaneeled.  Old  ilcenaea  are  of  great 
value  to  peraoa*  who  dealre  to  mgage  in 
the  liquor  buaineas  in  Boston.  They  ael] 
fntn  93,000  to  $S,000  to  persona  who  pre- 
sent them  for  canoelatlon  together  with  an 
appllcatbn  for  a  new  license  to  themselves. 

Because  of  the  large  surrender  value  of 
old  liconsea  and  of  the  long- continued  ons- 
tom  of  reissnlng  licenses  to  old  holders  nn- 
to  refused  for  eauaa,  such  licenses  have  been 
reeognlnd  by  the  courts  of  Maasachiisetta  aa 
property  rights,  and  the  powere  of  the  board 
of  poliea  In  dealing  with  them  haTO  been 
limited  to  the  exercise  of  the  sonnd  discre- 
tion within  the  limlta  esUbllshed  by  the 
laws  of  the  eommoawealth. 

Tbo  defendant,  Qiniberg,  having  full 
knowledge  of  the  above  facts,  procured  the 
board  of  poIlM,  on  or  abont  the  Ist  of  April, 
1004,  to  cancel  the  plaintifTs  license.  This 
was  done  without  notice  to  plaintlfr  or  hear- 
ing on  any  charge  of  the  violation  of  the 
tenna  of  the  lieenaa.  With  the  asslstanoe 
of  the  polios  board,  prior  to  the  cancelation 
of  the  lieenae,  Ginsberg  sold  the  Ileenae  for 
•3,000,  which  he  refnsed  to  pay  over  to  the 
pli^tiS.  He  also  eoUeoted  from  the  Atj 
tba  anm  of  tSOD  as  a  rebate  upon  the  plafn- 
tifTs  license,  and  refused  to  account  for  any 
sum  to  the  plaintiff  whatever.  In  the  mat- 
ter complaiued  of  Olneberg  acted  beyond 
Us  powers  as  trustee  of  the  bankrupt  es- 
tate, and,  without  wamnt  of  law,  disposed 
of  tto  one  O^eam]  a  valuable  privilege  be- 
longing to  the  plalntllT,  and  has  procured 
the  destructlou  and  canoelatlon  of  Uie  plain- 
tiff's valuable  rights. 

The  relief  prayed  wae  that  the  title  of  the 
plaintiff  to  the  first  and  fourth-class  liquor 
license  Issued  to  Long  and  Sanderson  and 
himself  be  established;  that  Ginsberg  be  or- 
dered to  account  for  the  sums  received  by 
him  as  the  proeeeds  of  the  plaintiff's  license, 
and  be  required  to  pay  the  same  over  to 
M  plaintiff;  that  the  plaintiff's  loeses  and  dam- 
^  ages  by  reason  of  tiie  aeta  of  defendant  be 

•  establtshed,  and  that  he  be  orderei'to  pay 
the  same ;  that  execution  issue  agalnat  Gini- 
berg,  indivldnatly,  for  such  sums  aa  may  be 
found  due  to  the  plaintiff  by  rvason  of  hia 
vrrongful  Interference  with  plamtiff's  prop- 
erty; that  if,  upon  hearing,  it  should  ap- 
pear that  defendant  aeted  within  hia  dutlea 
as  tmates  of  the  bankrupt  estate,  that  the 
decree  run  against  him  as  aueh  tmatae,  but 
wttboot  ezMution  tttareon;   and   that  tba 


plaintiff  have  such  other  and  further  relief    - 
as  may  be  just. 

Bucb  Is  the  case  made  by  the  blU.  After 
answer  and  repilcatlon  the  evidence  waa 
taken  by  a  special  commissioner,  to  be  re- 
ported to  the  full  eonrt.  In  ita  finding  of 
facts  the  court  said:  "In  the  rase  at  bar, 
the  police  oomroissloQers  were  satiafled  that 
the  name  of  Tracy  was  inserted  in  the  twe 
licensee  to  secure  to  hia  principal  the  debt 
or  part  of  the  debt,  due  from  the  defendant* 
Long  and  Sandersonj  that  he  waa  not  a 
partner  In  tlio  liquor  busineas,  and  for  that 
reason  the  police  oommlssioners  gave  a  pref- 
erence to  O'Heam,  who  was  nominated  by 
the  trustee  in  bankruptcy,  with  [out]  the 
ooitaeut,  or  against  the  objections,  of  Tracy, 
in  deddlag  to  whom  a  license  should  be  b- 
sued  on  the  vaoancy  caused  by  Long  and 
Sanderson  going  out  of  buslnesa.  The  trus- 
tee received  {3,000  for  the  nomination  bf 
him,  and  I  And  that  it  is,  in  fact,  the  vain* 
of  aueh  a  nomination.  It  follows  that  tl* 
13,000  reoelved  by  the  defendant  waa  r»- 
oelved  for  something  whloh  he  had,  and  not 
for  anything  which  the  plaintiff  had,  and 
the  defendant  Is  entitled  to  have  the  hHI 
dismissed  with  costs."  By  the  final  decree 
the  bill  was  diamiased  and  the  case  carried 
before  the  full  oourt,  which  affirmed  tha 
dearee  of  the  trial  oourt. 

The  supreme  jndldal  eourt  of  Maasaohti- 
setta  alHrmed  the  judgment,  holding  tliat  ta 
sell  intoxicating  liquor  was  a  personal  privi- 
lege, valuable  aa  proper^,  in  a  certalm 
sense,  for  the  personal  use  of  the  holder, 
but  not  assignable  or  transferable  by  him 
In  any  way;  and  that  "the  value  of  the  re- 
leaae  is  reeognixed  as  depending  wholly  upgx 
the  practice  of  the  pollee  oommissloner^  « 
and  because  there  Is  no  legal  right  to  as-  & 
slga'the  privileges  ot  such  a  lloense,  and  the 
police  eommissioners  refuse  to  be  bound  by 
asaignnMnts,  or  to  reoogniBa  at  all  aas^n- 
ments  for  eeotuity,  the  court  has  dedded 
that  a  holder  of  an  assigument  for  aeourity 
haa  no  rights  under  the  aaaignment-"  Fur- 
ther: Tn  the  present  oaae  the  release  or 
assignment  of  the  lleenses  by  the  bank- 
rupts to  one  who  wished  to  obtain  lioeneel 
for  the  next  year,  induced  [liim]  .  .  . 
to  pay  the  trustee  in  bankruptcy  t3,00tL 
The  money  ao  reoeived  was  not  for  any 
property  owned  by  the  plaintiff.  It  was  for 
a  pMition  before  the  police  cammiasioner, 
from  whtdi  the  payer  had  reaaoaable  ground 
to  expeat  their  favorable  aetlon.  The  plate- 
tiff  could  not  control  this  position,  or  da 
anything  that  would  Induce  the  payment  by 
O'Heam  of  the  money  which  the  defendant 
received.  Upon  the  facta  ahowd,  the  board 
of  poliea  eommlasionera  did  not  eonrider  the 
Inaertlaa  «t  the  pUotifl^  Mine  fa  tka  offg> 
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Inal  Ueenae  U  affecting  their  right  to  lune 
tiew  UcecseB.  It  is  plain  thftt  thej  war* 
rig^t  a.t  regards  the  licenses  for  the  ensuiDg 
Tear.  Whether  tbej  were  right  or  not  in 
regard  to  the  pUtntiff's  relation  to  the  old 
lieeDBe  ia  immaterial,  for  it  is  plain  that  the 
moiiB;^  reoelved  b;  the  defendant  wm  not 
paid  on  account  of  the  plaintlfTs  interest, 
but  on  accoiuit  of  what  the  defendant  did  in 
^  enabling  O^eam  to  obtain  the  new  li- 
^  oeoses."  169  UaM.  260,  75  N.  E.  6S7. 
•  *  The  plaintiff  insists  that  the  action  of 
the  police  commiasioners  deprired  him  of 
property  without  due  process  of  law.  The 
answer  to  this  contention  Is  that  the  ex- 
pectation called  a  right  or  property  was  of 
tlie  board's  creation,  and  therefore  subject 
to  the  limitations  which  the  board  imposed. 
The  plaintiff  also  Insists  that  bj  the  judg- 
ment of  the  supreme  judicial  court  of  Uaa- 
■achusetts  he  has  been  deprived  of  Ua  prop- 
erty without  the  due  process  of  law  guar- 
anteed by  the  I4th  Ameadment  of  the  Con- 
stitution of  the  United  States.  This  propo- 
sition Is  without  merit.  Within  the  mean- 
ing of  that  Amendment,  the  oouii,  by  its 
judgment,  did  not  deprive  the  pl^ntiff  of 
property  without  due  process  of  law.  He 
■ought  a  decree  adjudging  that  he  was  en- 
titled to  the  money  received  by  Oinzberg 
from  (KHeam.  The  court,  proceeding  en- 
g  tirely  upon  principles  of  general  and  local 
'  law,  and  giving  all  parties  interested  in  the 
>  question  an  opportnnlty  to  hiHieard,  decided 
that  )>lalntifr  had  no  right  to  that  money. 
The  deciaion  of  a  state  eourt,  InToIrlng 
nothing  more  than  the  ownerahtp  of  prop- 
•rty,  with  all  parties  In  interest  before  ft, 
•annot  be  regarded  by  the  unsneoeaafnl 
party  M  a  deprivation  of  property  witlioat 
due  proeeSB  of  law,  simply  because  Its  effect 
Is  to  deny  Ua  elaini  to  own  sndi  property. 
If  we  were  of  opinion,  upon  this  rwiord,  that 
the  money  reeelved  by  Glndteig  from 
O'Hearn  really  belonged  to  Tracy, — upon 
which  qnestlon  we  express  no  o|dnlon, — stil] 
H  could  not  be  aJDnned  that  the  latter  had, 
within  the  iM^nlHg  of  the  Constitution,  and 
by  reason  of  the  Judgment  below,  been  de- 
prived of  his  property  without  due  process 
of  law.  Under  the  opposite  view  every 
Judgment  of  a  state  eourt  tovolving  merely 
the  ownership  of  property  eonid  be  brought 
here  for  review, — a  result  not  to  be  thought 
of.  The  11th  Amendment  did  not  Impair 
the  authority  of  the  states,  by  their  judl- 
dal  tribunals,  and  according  to  their  settled 
UMges  and  established  modes  of  prooednre, 
to  determine  Anally,  for  the  parties  before 
them,  eontroverted  quesUons  as  to  the  own- 
ership of  property,  which  did  not  InTolve 
any  right  secured  by  the  Federal  Constltu- 
tlaa,  or  by  any  nlid  a«t  of  Oangreaa,  at  bj 


any  treaty.  Within  tha  meaning  of  that 
Amendment,  a  deprivation  of  property  with- 
out dne  prooesB  of  law  occurs  when  It  re- 
sults from  the  arbitrary  ezerclBe  of  power, 
inconsistent  with  "those  settled  usages  and 
modes  of  proceeding  existing  In  the  com- 
mon and  statute  law  of  Shgland  before  tha 
emigration  of  our  aneeBtors,  and  which  are 
ehown  not  to  hare  been  onsuited  to  their 
civil  and  political  condition  by  baring  been 
aoted  on  by  them  after  the  settlement  of 
this  oonntry."  Den  ex  dem,  Murray  t.  Ho* 
boken  I*nd  ft  Improv.  Co.  IB  How.  272,  IB 
L.  ed.  372;  Banli  of  Columbia  t.  Okely,  4 
Wheat.  236,  244,  4  L.  ed.  S5B,  G61.  It  can- 
not be  said  that  the  state  court  In  this  case, 
by  its  final  Judgment,  departed  from  tboM 
usages  or  modes  of  proceeding 
The  Judgment  U  afflrmed. 


DOHN  a  UITCQELL. 

CUinu— «ztra  pay  of  Aimy  officei^-de<w> 
tloaa, 

1.  Sums  improvidently  paid  to  an  Army 
officer  by  the  auditor  for  the  War  Depart- 
ment cannot  be  deducted  from  the  extrft 
pay  sned  for  in  the  court  of  claims,  whera 
the  United  States  filed  no  aet-off  or  Mrant«r- 


2.  Bpeelal  orders  purporting  ta  af^olnt 
and  to  eonflrm  the  appointment  to  the  ocnn- 
mand  of  m  cavalry  boop,  In  the  abaenoe  of 
its  captain,  of  tha  Mnkff  anhaltem  presanti 
on  whom  such  oommaod  would  regularly  da- 
volve,  "^mleaa  otherwise  spedally  dlreetad  ' 
under  the  Army  RegtdaUons  of  leOS,  |  25^ 
can  give  sneh  ofllta  no  right  to  tlw  In- 
creased  pay  provided  for  by  the  act  of  AprD 
"1,  1898  (SO  atat.  at  L.  SOS,  chap.  191,  D. 


S.  Comp.  But.  1901,  p.  89S),  |  7,  when  aa 
officer  u  ezemlsing,  "under  assignment  la 
orders  Issued  by  competent  an&ority,"  a 


APPXAL  from  tlie  Court  of  Claims  to  n- 
view  a  Judgment  giving  one  month's  sxtn 
pay  of  a  captain  of  cavalry,  mounted,  to  a 
second  llentenant  while  In  command,  In  the 
abeence  of  the  captain  and  first  lieutenanL 
Heversed  and  remanded  with  directions  to 
enter  Judgment  for  clidiaant  for  one  months 
extra  pay  of  a  Meond  lieutenant  of  cavmlrj^ 
monnted. 

8*a  sama  mm  bslow,  41  Ot.  GL  ML 
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B7  BUPBEMjC  ooust  bepoktxb. 


SUtenwnt  by  Hr.  CUef  Jnitloa  FnUai; 
The  eourt  of  daimi  filed  the   following 
Cndinga  of  fut  and  oondniioiu  of  law: 

L  The  alalmant,  Donn  0.  Utdiell,  wu 
enrolled  In  the  Volunteer  Army,  during  tlie 
Spudah  WBjr,  oe  leeond  Usnteiuuit  of  Troop 
£.  Fint  Ohio  Volunteer  Cavalry,  on  the  3d 
day  of  May,  18IIS.  He  aerred  in  the  grade 
of  aeoond  lieutenant  until  promoted  to  fiiet 
Ueutenant  October  20,  1898.  Ha  waa  mua- 
tered  out  aa  first  lieutenant  Ootober  S3, 
18S&  Hit  entire  aerrlea  waa  within  the 
lltniU  of  the  Hnlted  SUtea. 
§       2.  While  on  duty  aa  aeoond  lieutenant  of 

•  the  Firat  OM»*VoIunteer  Caralry,  at  Hunta- 
TUle^    Alabama,   daring  the   Spanleh   war, 
alaiinant  reaalTed  the  following  order: 
"EMdquarten  lat  Ohio  Volunb>«r  Cavalry, 
Gamp  Wheeler,  Hnntavillc^  Ala,  Augnat  £4, 

1898. 
Speoial  Ordera, ) 
No.  44.         i 

"1.  lat  Lieut  WllUara  D.  Forayth,  lat 
Ohio  Volunteer  Cavalry,  having  been  ordered 
before  a  board  of  examination  for  appoint- 
ment aa  aeoond  lieutenant  in  the  Bagnlar 
Army,  ia  hereby  relieved  of  the  oommand  of 
Troop  E.  He  vrill  tnm  over  the  property, 
fonda,  and  reeorda  of  the  troop  to  hia  sue. 

"2.  2d  Ueut.  Donn  a  l^toholl,  let  Ohio 
Volunteer  Cavalry,  la  hereby  appointed  to 
the  command  of  Troop  E.  He  will  reoelpt 
to  Llent.  FoTiyth  for  the  property  and 
fonda  pertaining  to  the  troop. 

"By  order  of  Ueut.  CoL  Day. 

(Signed)  A.  a  Kogera, 

Captain    and    Kegtt    Adj.    let    Ohio    VoL 

Cav." 

Thia  order  waa  approved  by  the  oommand- 
ing  general  in  the  field  In  the  following  or- 
iera: 

"Headqnarten  Fourth  Army  Corpa, 
Oamp  Wheeler,  Hnntavllle,  Al^  September 

2,  1899. 
^edal  Ordera,! 
No.  97.         J 

*%  It  appearing  from  evidence  that  the 
following -named  offleera  of  the  Firat  Ohio 
Vohmteer  Cavalry  have  exereiaed  the  funo- 
tlone  of  oommanders  above  that  pertaining 
to  the  grades  held  by  them  from  and  after 
the  dates  'aet  oppoaite  their  reepective 
names,  the  assignment  thereto  contemplated 
by  General  Order  No.  BS,  current  series. 
Adjutant  General's  Olfiea,  Is  eonflrmed, 
DSLUMlyi 

•  •  "ZA.  lienL  Donn  0:  Mltoball,  aa  aaptain, 
fivm  A^nat  2«th.  Uai. 


"By  oommand  of  Uajor-Qeneral  Ooppta- 
geri 

(Signed)       Oarenea  K.  Edwaida, 

Assistant  Adjut&nt-OeneraL" 

Under    theaa    orders    olaimant   exerdaed 

oommand  of  Troop  E  from  August  8fl,  1898, 

to  Ootolwr  23,  1698,  when  ha  waa  mustered 

out  with  Us  regiment. 

So  much  of  O.  0.  No.  BB,  A.  Q.  O.  of  1898^ 
aa  relates  to  tlie  matter  of  pay  for  ezareta- 
Ing  a  higher  command,  la  aa  foUowai 
"General  Ordera, ) 
No.  86.         i 

"Seadquartera  of  the  Army, 
Adjutant  General's  Office, 
Waahington,  July  2,  1898. 

"a.  b  I  7  of  the  act  Tor  the  Better  Or- 
ganicatlon  of  the  Line  of  the  Army  of  tka 
United  States,'  approved  April  ES,  1898  [30 
SUt.  at  I..  866,  ehap.  191,  U.  S.  Comp.  Stat 
1901,  p.  895],  it  ia  provided  That  in  time  of 
war  every  officer  aerving  with  troopa  oper- 
ating against  an  enemy  who  sluili  exerdse, 
uider  assignment  In  orders  iaaued  by  com- 
petent authority,  a  command  above  that 
pertaining  to  hia  grade,  shall  be  entitled  to 
reoeive  the  pay  and  ellowanees  of  the  grade 
appropriate  to  the  command  lo  exercised.' 

"The  Attorney  General  has  hold  that  thia 
elanse  "was  intended  to  apply  to  all  Ib> 
atanoea  where  the  troops  of  the  United 
States  are  aaaembled  in  separate  bodiea, 
such  aa  regimenta,  brigades,  divisions,  or 
eorpa,  for  the  purpose  of  carrying  on  and 
bringing  to  a  oonclusion  the  war  with  Spain,* 
but  that  'all  service  in  the  Army  at  tte 
present  time  la  not  to  be  considered  aa  op- 
erating agalnat  an  enemy.'  Troopa  and  thdr 
oSoera  on  the  western  frontiera,  perform- 
ing the  aama  lervioe  as  garrisons  which  ia 
reqnisite  in  time  of  pease,  and  In  no  wise 
oonaiderad  a  part  of  the  Army  aaaembled  t« 
earry  on  the  war  with  Spain,  would  not  be 
within  the  meaidng  of  the  aeL  ^ 

"^o  enUtle  an  officer  to  the  pay  of  a* 
grade  above  that'aetually  held  by  him  the* 
assignment  In  orders  under  the  elauaa  dted 
must  be  by  the  written  order  of  the  oom- 
manding  general  In  the  field  or  the  Beera- 
tary  of  War,  and  no  pay  or  allowanoea  of 
a  higher  grade  than  that  aotnally  held  by 
an  officer  will  be  paid  under  this  proviaioB 
except  when  a  certified  copy,  in  duplicate 
of  BQch  order,  with  statement  of  aerrica,  li 
filed  with  the  paymaster.    .    .    ." 

General  Orders  No.  66  waa  amended  bf 
General  Orders  No.  IGE,  dated  September  27, 
1698,  by  striking  out  the  above  portion  of 
the  order,  and,  on  the  same  date,  CSreu]ar 
No.  18,  promulgatiog  thIa  order,  waa  unend- 
ad  hy  striking  out  the  portion  above  footal 
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mad  fnMrting  In  lira  theraef  tbe  foUoirliig 
Ikngoage,  to  wit: 

'^o  entitle  mi  offloer  to  the  p&]r  of  % 
gnde  kboTe  thmt  aettully  held  by  him  un- 
der I  7  of  the  act  of  Congrena  kpproTed 
April  20,  189S,  he  must  be  auigned  in  orders 
iMOed  bj  competent  kntbority  to  ft  eom- 
nund  M.-ppTopTi»,\»  to  moh  higher  grade  of 
troopa  opei-Kting  agBinst  the  enemf ."  Ore. 
No.  39,  A.  O.  O,  Bept.  27,  1898. 

At  the  time  th&t  he  sssnmed,  and  dnilng 
the  time  that  he  iserei«ed,  oommand  of 
teoop  E,  he  w»«  tbe  Mnior  ofllaer  present 
with  the  tioop. 

The  Treasurj'  Department,  from  the  de- 
eUon  of  the  Comptroller  of  Uarch  31,  18S9 
(S  Comp.  Dec  041),  to  the  dedelon  of  tbe 
eonrt  in  Humphrejs  t.  United  States,  38  Ct. 
O.  esg,  on  ila.j  2fi,  1903  (pp.  1&-1S),  recog- 
slsed  tbli  Bort  of  order*,  so  *abaeqnentl7 
eonflrmed,  aa  saffieleRt  authority  for  the 
higher  p&j.  Under  slmHar  orders,  stihae- 
qnently  aOrmed,  all  offloen  were  paid  either 
by  the  Pay  Department  or  by  the  Treasnry 
Department  in  claims  presented  after  the 
war. 

8.  From  August  28,  1S08,  to  Ootober  IS, 
1898,  elabnant  wa<  originally  paid  tbe  rate 
dne  a  seoond  lieutenant    of    cavalry,    and 
from  October  SO  to  October  23,  ISflS,  be  orig- 
inally reeetved  tbe  pay  of  a  Arst  lieutenant 
of  eavalry.    He  subsequently  filed  a  daim 
_  for  additional  pay  for  command  of  tbe  troop 
S  and  was  paid  by  tbe  auditor  for  tbe  War 
*  Departinent,*Oetolwr  80,  1899,  tbe  pay  of  a 
eaptaln  for  the  enUre  period  from  August 
88,  1898,  to  October  23,  1898. 

A  On  the  Utb  day  of  September,  1898,  a 
fariongfa  of  tbirty  days  for  said  regiment 
waa  antboHzed  under  Oeneral  Orders  No. 
180,  A.  Q.  0.,  1898,  and  amendatory  eirau- 
laia.  The  aboTe-named  claimant  did  not 
rSMtre  such  furlough.  From  the  beginning 
of  tba  fnrlongh  to  September  S8,  1898,  the 
■aid  olalmant  was  sick  In  Mount  Ormel 
Hospital,  Columbus,  Ohio.  From  Beptem- 
b«r  SS,  1898,  to  tbe  end  of  the  furlough  pe- 
riod he  waa  detained  for  duty  and  actually 
performed  duty.  During  tbe  whole  furlongh 
fariod  he  was  at  all  times  subject  to  the 
orden  of  Us  superior  officers  until  final  mus- 
ter out  a^mant  was  first  taken  siek  at 
HuntsTille,  Alabama,  before  the  furlough, 
bat  aooonpanied  his  regiment  to  the  home 
station  at  Columbus,  Ohio,  where  he  was 
plaeed  in  the  hospital  by  offioers  of  said  reg- 
imant,  the  surgeon  being  absent.  While  at 
tha  hospital  claimant  performed  some  mili- 
tary service  by  directing  a  clerk  employed 
by  hfan  for  that  purpose. 

I.  If  daimant  ia  aatltUd  to  retain  the  pay 
already   received   by   bim,  tbe  amoont   due 
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him  aa  artra  pay  at  the  rate  due  a  captain, 
mounted,  ia  8186.60. 

"If  entitled  to  extra  pay  at  the  rata  doe 
a  second  lieutenant,  mounted,  the  amount 
due  is  81SC 

If  entitled  to  extra  pay,  and  not  entitled 
to  retain  the  pay  of  a  captain  as  stated  In 
finding  8,  there  abonld  be  deducted  trom  the 
extra  pay  allowed  tbe  sum  of  178.44. 

The  oonrt  rendered  judgment  for  the 
claimant  in  tba  sum  of  $188.86.  41  CL 
CLSO. 

Assistant  Attorney  Oeneral  Tan  Oradel 
and  George  U.  Anderson  for  appellant. 

Messrs.  George  A.  King,  William  B.  King, 
and  Clark  MeKeroher  for  appellee.  ^ 

*Mr.  Chief  Jnstioe  FtiUei  delivered  the' 
opinion  of  the  court: 

It  Is  conceded  by  the  government  that 
daimant  la  entitled  to  extra  pay,  so  that 
the  question  ia  to  what  amount.  Waa  he 
entitled  to  receive  one  month's  extra  pay 
of  a  captain  of  cavalry,  mounted  (8188.88), 
or  one  month's  extra  pay  of  a  second  lieu- 
tenant of  cavalry,  mounted  (812G)  T 

We  lay  out  of  view  the  suggestion  that  If 
claimant  were  entitled  to  the  extra  pay  of 
a  second  lieutenant  of  cavalry  only,  then 
that  a  certain  sum  or  sums  ought  to  be 
dedusted  as  having  been  previously  Improvi- 
dently  paid  by  tbe  auditor  for  tbe  War  De- 
partment. The  United  States  Sled  no  set- 
off or  connterelaim,  and  we  think  we  can- 
not overhaul  the  allowance  by  tbe  auditor 
for  tbe  War  Department  in  tbe  drcum- 
etanoea.  Sueh  payment,  if  made  in  error, 
did  not  determine  the  qneatlon  before  ns 
within  United  States  v.  Elte,  204  U.  S.  843, 
Bl  L.  ed.  514.  27  Sup.  Ot  Rep.  386. 

The  claim  is  made  under  |  7  of  tbe  a«t 
of  .^rU  26,  1898  (80  Stat  at  L.  364,  36fi, 
ehap.  ISl,  U.  &  Comp.  SUt.  1901,  p.  898), 
reading  as  follows:  "That  in  time  of  war 
every  offleer  serving  with  troops  operating 
against  an  enemy  who  shall  exerdse,  under 
assignment  In  orders  issued  by  aompet«nt 
authority,  a  command  above  that  pertaining 
to  his  gnide,  shall  be  entitled  to  reoeiva  the 
pay  and  ollowonoea  of  the  grade  appropri- 
ate to  the  command  so  exercised." 

The  main  question  ia  whether  elalmant 
exercised,  "under  assignment  In  orders  la- 
sned  by  competent  authority,  a  command 
above  that  pertaining  to  his  grade  T"  Whan 
be  assumed  command  of  hia  company,  Au- 
gust 26,  1898,  be  vras  the  senior  ofBeer  pros- 
ent,  the  captain  and  tbe  first  lieutenant 
being  absent.  Beotlon  203  of  the  Army  Baf- 
nkttmui  of  1886,  tbu  In  ftnt,  pnTldaAi 
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la  the  abMBM  of  )U  wptain,  Ihi  oommuid 
of  ft  mtnpui;  d«voIvea  npon  the  rabkltera 

a  next  in  rank  who  Is  eerflng  with  It,  imleu 

H  otherwise  epedally  directed." 

*  'This  embodied  the  role  of  sueeeasion  hy 
■eniority  preralllng  in  the  ordin&iy  eonrBe 
of  milltaiy  affun,  while,  at  the  eajne  time, 
It  reoognized  that  than  might  ha  axeep- 
tiona,  in  reepect  of  which  Bp«cial  direction 
waa  required,  and  I  7  of  the  act  of  April 
2S,  1898,  applied  to  aneh  eases. 

The  exoeptions  spring  from  neceasltjr,  i 
where  it  Is  apparent  that  that  doe*  not 
iat,  orders  relied  on  as  the  basis  for 
ereased  paj  under  |  7  are  IneSeotoal  for 
that  pnrpoee. 

In  HumphreTS  v.  United  State*,  38  Ct.  CL 
eSB,  the  conrt  of  elaims  held  that  what  the 
Inw  eontemplated  was  "neeessarj,  and  not 
gratuitous,  asslgnmenta,  and  only  sneh  as 
would  be  for  the  good  of  the  serrlee  for  the 
Tlgorons  prosMntton  of  the  war."  Chief 
Jnatice  Kott,  speaking  for  the  oonrt,  said; 
*^t  seemB  to  the  oonrt  ineontrorertible  that 
the  words  "nnder  aasignnient  In  order*  is- 
■ned  hj  Dompetant  anthoHty'  eonHtltnte  the 
controlling  limitation  of  the  statute)  and 
the  limitation  Implies  that  the  henefita  of 
the  statnte  extend  only  to  eases  where  such 
an  order  Is  necessary  to  impose  the  burden 
of  the  higher  command  upon  an  officer.' 
We  eonenr  In  that  Tiew,  and,  tested  by  It, 
Special  Orders  No.  M,  dated  Angnit  2t,  ] 
whereby  the  lieutenant  oolonel  of  the  Tint 
Ohio  Volunteer  Caralry  annoanced  that 
Tint  Ueutenant  Porsyth  was  relieved  of 
the  Dommand  of  troop  B,  and,  a*  Inddent 
thereto,  that  Seoond  Uentenant  Ifitchell 
was  appointed  to  the  oommand,  cannot  be 
eonsidered  a*  an  'assignment  in  order*  la- 
ened  by  competent  anthority,"  wItUn  |  7. 
That  section  wa*  sot  enaet«d  to  glre  In- 
oreased  pay  for  the  discharge  of  the  ordi- 
nary dntiea  of  the  serrlos,  but  to  give  eom- 
psnsatlon  for  the  greater  risk  and  responal- 
blllty  of  aetlTo  military  oommand,  and  no 
■BSlgnment  in  orders  when  nunecessary  to 
that  end  oan  maka  a  ease  within  the  stat- 
nte. Tmltt  T.  United  States,  38  OL  (3.  898, 
400;  Parker  t.  United  BUtea,  1  Pet  Z93, 
207.  7  L.  «d.  160,  161.  Here  the  additional 
dntiea  discharged  by  lieutenant  Ifitchell 
were  "the   ordinary    ineidental    duties    of 

e  military  offldal  life  which  go  with  each  offi- 

i  ear'*  oommlation."    88  CL  CL  6K. 

*  *The  attompted  oonflrmatkm  by  Speelal 
Order*  No.  97  mu*t  fail  of  effect  under  ) 
T  f«r  Hlca  raaaooa. 

Other  question*  argued  at  the  bar  need 
wt  be  dl*en**wi 

Jodgmant  i«TW*ed  aad  aa»—  ranaaded, 
with  a  diraetioB  to  enter  JndgmaBt  In  fkTor 
•I  ilalmBat  tor  91M. 


JULIO  P.  CASTRa 

Error  to  district  court  of  Porto  Bico— ftir* 
olonsness  of  Fcdeial  question. 

The  oontention  that,  because  the  dis- 
trict oourt  of  the  United  States  for  the  dis- 
trict of  Porto  Rico  ia  required,  by  the  act 
of  April  IB,  1900  (81  Stat,  at  L.  77,  chap. 
191],  I  34,  to  prooeed  in  the  same  manner 
as  a  Federal  circuit  court,  a  term  of  that 
court  held  at  Uayoguei,  under  the  authori- 
ty of  the  further  proviaion  of  that  section 
that  regular  terma  of  such  court  ahall  be 
held  at  atated  timea  In  San  Juan  and  Ponce, 
and  special  terms  at  Mayaguez  at  lueb  other 
times  as  the  judge  may  deem  expedient,  ia 
a  "apedal,"  as  eontradiatinguithed  from  a 
"regular,"  term,  within  the  meaning  of  U. 
8.  Ber.  SUt.  i  070,  U.  B.  Oomp.  Stat.  1001, 
p.  S4ff,  forbidding  jury  trials  at  special  term* 
of  the  circuit  courts,  azeept  in  certain  aped- 
tied  diatricta,  ia  too  clearly  lacking  in  merit 
to  sustain  a  writ  of  error  from  the  Federal 
Supreme  Court,  in  view  of  the  substantially 
unUorm  requirement  of  U.  B.  Rev.  Stat  || 


United  Bute*  for  the  Di*trlet  of  Porto 
Bleo  to  review  a  Judgment  for  pblnUS  in 
an  aetkn  against  m  railway  company  to  re- 
oover  damagea  lor  the  alleged  na^igent  kUl- 
ing  of  plalntifl^  dau^ter  at  a  bl^wa/ 
cnaslng;     Nsmisaed  for  want  of  lorladl*- 


SUtamant  by  Mr.  Jiistieo  White: 

Julio  P.  Caatro,  defendant  in  error,  wa* 
pUlntUr  In  the  conrt  below,  and  the  plain- 
tiS  in  error,  the  Amerlean  Railroad  Ooa- 
pany,  a  New  York  corporation  doing  bnsl- 
ne»  b  Porto  Rico,  was  defendant  The 
action  was  commenced  by  ths  filing  of  a 
compliant  In  the  office  of  the  clerk  of  the 
eonrt  at  Uayaguei,  Porto  Rico.  Damages 
in  the  sum  of  $19,000  were  prayed,  because 
of  the  alleged  negligent  IdUing  of  the  daugh- 
ter of  the  plaintiff  by  a  train  of  the  com- 
pany, whilst  ahe,  with  other  persona,  wM 
■ttvmptlng  to  pasB,  In  a  vehicle,  over  the 
railroad  of  the  defendant,  at  a  point  where 
it  Int«T*eated  a  publio  highway  leading  from 
the  town  of  San  Qorman  to  the  town  of 
Mayaguex, 

A  demurrer  to  the  eom^aint  wa*  AM, 
and  alao  the  feUowing  plaft  to  the  JnriadU- 
tten  lA  the  eourt 

•OW  s^ant,  fa  tte  aboTO  srtltUd  aetka. 
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9aomM  now,  by  Ut  altortwy,  F.  H.  Dextar, 

*  mnd  objeeta  to  Uia  jnriadioUon'of  thi*  eoort 
to  try  thia  c^uae  under  the  temu  mad  pto- 
rlatona  of  £  670  of  the  EeTiied  Statntea  of 
the  United  SUtea  (U.  6.  Comp.  BUt.  1901, 
p.  G4S],  for  the  reason  that  all  terma  of 
tbia  cotitt  held  la  the  Atj  of  Uajaguec,  un- 
der and  b;  rlrtue  of  the  terma  and  provl- 
dona  of  the  aet  of  AprU  12,  1000  [SI  Stat. 
at.  Lb  77,  chap.  191],  creatUiK  a  olrll  gov- 
mment  in  Foito  Bleo,  and  partienlarly  the 
preaent  term,  at  vhiidL  the  aboTO  canae  u 
aet  for  trial,  la  a  apedal  tenn  of  tUa  eoort, 
and,  therefore,  thia  oonrt  ia  without  Juria- 
dlcUon  to  try  the  laanea  la  thia  eauae  b;  a 
ittiy. 

"Wherefore,  defendant  praye  for  an  order 
either  dlamiaaing  thia  canae  or  tranaferring 
the  aame  for  trial  at  a  regular  term  of  thli 
eonrt  to  be  held  at  dtber  San  Jnaa  or 
Ponea." 

After  the  antrj  of  an  order  OTermling  the 
damnrrer  and  the  plea  to  Jnriadietlon,  an 
auwar  iraa  filed  and  the  caae  waa  tried  by 
a  inrj,  A  Terdict  wai  rendered  in  faror  of 
the  [daintlir  for  the  aum  of  (1,000.  The  ob- 
Jaetion  to  jnriadietlon  waa  renewed  in  a  mo- 
tion to  arrest  the  judgment,  and,  after  the 
ovemilliig  thereof,  a  bill  of  exoeptlona  waa 
Battled  bf  the  trial  judge,  containing  excep- 
tkoa  talcen  during  the  trial  to  the  admle- 
aim  and  rejection  of  tiUeaet  and  to  in- 
atntetloni  glren  and  refused.  The  eaae  waa 
then  brought  to  thia  oonrt. 

Haaara.  Fradaile  D.  HcKenney,  Franda 
H.  DextOT,  and  John  Spalding  Flannerj  for 
plaintiff  In  error. 

Ur.  Frederick  L,  Corawell  for  defendant 


Ur.  Joatloe  Whlt^  after  making  the  fore- 
going atatemeat,  dellTered  the  opinicm  of 
the  court: 

By  the  act  of  AprU  18,  ISOO  (SI  Stat. 
at  L.  BO,  diap.  191),  the  general  rule  gorem- 
iDg  the  right  of  this  oonrt  to  review  bj 
m  write  of  error  or  appeal  flnal  dedaiona  of 
« the  dlstriet  court  of  the  United  State*  for 
*  Porto  Bico  waa  made  aa  to  amount^ 
form  to  that  obtaining  aa  to  the  territoriea 
of  the  United  Statec,  vte.,  «B,000.  As  thia 
eaae  doea  not  ioTolve  tlie  requiaite  juriB' 
dletlonai  amount,  It  followa  that  the  right 
of  rerlew  doea  not  exiat  unleaa  the  eaae  la 
wttliin  the  provlalon  of  the  atatuta  confer- 
ring jnriadietlon  to  review  In  thta  oonrt  "in 
bH  eaaea  where  ,  .  .  an  act  of  Con- 
greaa  la  brought  in  question  and  the  right 
claimed  thereunder  la  denied." 

It  haa  been  aettled  that  where.  In  the 
•oarae  of  litigation  pending  In  the  court 
Jart  referred  to,  a  putj  aaaerta  a  right 
Mlar  SB  Mt  of  Oongraaa^  Uw  ut  la  hroi^ 


in  qneation,"  and  wban  the  right  a 
ia  denied  the  caaa  can  be  bioug4>t  I^ara. 
BemUloa  t.  Eibri,  800  U.  a  103,  60  L.  ad. 
391,  80  Sup.  Ut.  Rep.  17Si  Bodrlguez  t. 
United  BUtea,  ISa  U.  8.  156,  49  L.  ed.  994, 
811  Sup.  Ct.  Bep.  617  i  Crowley  v.  United 
Statea,  194  U.  &  400,  48  L.  ed.  1078,  84  Sup. 
CL  B^.  731. 

It  la  undoubted  that  the  plaa  to  the  ju- 
riadiction  filed  and  inalated  npon  below  aa- 
serted  mi  the  record  a  right  under  an  act 
of  Congresa,  which  right  waa  denied.  But, 
in  harmony  with  the  rule  which  gorema 
where  a  right  under  the  Conatitution,  ete., 
of  tlie  United  Btatea  la  aaaerted  In  a  eaae 
which  li  brought  to  thia  court  from  a  atata 
eourt,  and  in  accord  with  the  aame  rule 
which  also  govems  caaea  originally  brought 
in  a  court  of  the  United  Btatea  (New  Or- 
leana  Waterworks  Co,  r.  Louiaiana,  ISJS  U. 
S.  330,  48  L.  ed.  B36,  88  Bup.  Ct.  Rep.  691, 
and  caaea  cited;  Newburyport  Water  Co.  v. 
Newburyport,  188  U.  S.  £61,  48  L.  ed.  790, 
24  Snp.  Ct  Rep.  603),  we  are  of  opinion 
that  the  mere  aaaertlon  of  a  Federal  right 
and  ita  denial  do  not  justify  our  aaiumlng 
jurladlctitm  where  It  Indubitably  appean 
that  the  Federal  ri^t  aaaartod  ia  friTO> 
loua,  tltat  la,  without  oolor  or  merit.  Wa 
think  the  oaae  at  bar  ia  of  thia  character. 

Aa  appeara  in  the  Reriaed  Btatutea,  it 
haa  been  the  uniform  practice  of  Congreaa 
to  fix  both  the  time  and  place  for  holding 
seaalona  of  the  diatrict  and  circuit  eourta  of 
the  United  Btatea,  which,  for  oonTonienae  of 
expreauon,  have  been  ityled  the  regular 
terma  of  court.  Bct.  Btat.  gg  078,  OSS,  U. 
a  Comp.  Stat.  1901,  pp.  404,  S30.  Upon  the 
diatrict  judge  haa  aUo  been  conferred  ttWq, 
power  of  deaignatlng  the  time  and  place  of  |g 
holding  apedal  terma  of  the 'diatrict  court,* 
in  which  any  buaineaa  might  be  tranaacted 
which  mig^t  be  diipoaed  of  at  a  regular 
term.  Id.  |  081,  U.  6.  Comp.  Btat.  1901, 
p.  477.  The  aaaerted  application  to  the  dia- 
trict court  of  Porto  Rioo  of  the  prorlaion  aa 
to  apeciaJ  terma  of  tlM  drcnit  eourta  la  tl>at 
upon  which  waa  rested  the  claim  of  statu- 
tory right  to  Bxemption  from  a  trial  of  the 
cause  by  jury  at  Mayaguei,  which  waa  de- 
nied by  the  court  below,  and  forma  the  ba> 
Bis  for  the  contention  that  this  court  muat 
exerdae  jurlBdiction  to  pasa  upon  the  ai- 
rigned   erron.     The   aeotlon   reads  aa   fol- 

"Sec.  670.  At  any  apedal  term  of  a  dr- 
eult  court  ia  any  diatrict  in  Indiana,  Ken- 
toclcy,  Miaaouri,  North  Carolina,  Virginia, 
and  Wiaconaln  any  businesa  may  be  tiaas' 
acted  which  might  be  transacted  at  any  ng- 
ular  term  of  anch  eourt.  At  any  apedal 
term  of  m  dronit  oonrt  In  any  other  dia- 
triet  It  ahall  be  competant  for  the  oonrt  ta 
•ntertain  jnrladletloB  o^  and  to  hear  ami 
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lUaMt,  •!]  BMW  in  aqnitf,  ewMi  fat  uror 
ar  on  appeftl,  Ibtom  of  lnw,  motion*  In  ar- 
tMt  of  judgment,  motion*  for  a  new  trial, 
and  all  other  motiou,  and  to  award  execu- 
tion* and  other  final  proeoM,  and  to  do  and 
tnniact  all  other  bnslneu  and  direct  all 
other  proeeedinga  in  all  eanse*  pending  in 
the  eironit  court,  except  trying  tnj  can** 
bf  a  jmy,  in  the  same  waf  and  with  the 
Nunc  effect  a*  the  aame  might  b«  dona  at 
any  regnlar  *B*Bion  of  laid  conrt" 

The  application  of  thia  aectton,  tt  I*  con- 
tended,  resalt*  from  the  concluding  word* 
of  the  following  portion  of  {  31  of  the  aet  of 
April  1£,  1000. 

me  iliatriet  court  of  the  United  State* 
for  Porto  Rico  .  .  .  ihall  have,  in  ad- 
^Uon  to  the  ordlnar^r  jurisdiction  of  dlatrlct 
•onrtB  of  the  United  Statea,  jurisdiction  of 
all  easel  cognizant  In  the  circuit  court*  of 
the  United  States,  and  nliall  proceed  there- 
in in  the  same  manner  a*  a  circuit  court." 

Rev.  Stat.  )  670  ii  to  be  interpreted  in  the 

light  of  9  GflS   (U.  S.  Comp.  Stat.  IBOl,  p. 

E4S),  reading  a*  follow*: 

,.      "Section    669.  In    the   diatrict*  not  men- 

J  tloned  in  the  five  preceding  taction*  [Cali- 

*  fomla,  Oregon,  Nevada,  Kentuck]r,*jndlana, 

Tennessee,   North    Carolina,   Virf^la,   and 

\n*conBin   being  the   district*   mentioned] 

the  pre*iding  judge  of    an;    drouit    eonrt 

ma;  appoint  apeelal  tesslon*  thereof,  to  be 

held  at  the  places  where  the  regular  le*- 

riona  are  held.'* 

Keeping  in  mind  that  the  anbstantlallj 
nnlform  rule  atated  in  Rev.  Stat.  |g  684  to 
069  (U.  S.  Comp.  SUt.  IfiOl,  pp.  543-S46) 
require*  the  holding  of  Hpeciai  terms  of  a 
circuit  court  at  the  place  where  the  regular 
aession*  are  authorized  to  lie  held,  it  fol- 
lows that  a  special  term  of  a  drcnit  court 
of  th*  United  Bt*teB,  a*  the  expreeslon  is 
•mplo^ed  ia  Rev.  Stat.  |  670,  Is  a  session 
ordered  for  the  dispoBai  of  buBine**,  snpple- 
meutar;  to  a  regular  term,  and  to  1m  held 
at  the  place  fixed  hj  Congress  for  holding 
sneh  regular  term.  When  the  plain  reault 
of  the  legislation  just  referred  to  ia  noted 
U  i*  apparent  that  there  Is  no  color  what- 
ever for  the  pretension  that  Rct.  Stat.  | 
870  had  an;  possible  application  to  the 
t«nn  at  which  this  case  was  tried.  That 
term  wa*  held  under  authority  oonferred  by 
that  portion  of  J  St  of  the  aet  of  April  12, 
IQOO,  where,  referring  to  the  district  court 
of  Porto  Rico,  it  waB  provided: 

"Regular  terms  of  said  oonrt  shall  be  held 
tn  San  Juan,  commencing  on  the  second 
Honda;  in  April  and  October  of  each  ;ear, 
and  alao  at  I^nce  on  the  second  Honda;  in 
Jannar;  of  each  ;ear,  and  spedal  terms 
ma;  be  held  at  Hayaguei   at   atudi   other 


On  the  face  of  this  piovlalon  it  I*  ap- 
parent tltat  it  waa  the  intention  of  Congnaa 
to  anthoriie  th*  holding  of  seamona  of  tha 
court  at  Ma;aguez  at  time*  to  be  tpaoUUtj/ 
da*Ignated  t^  tha  district  Judge.  It  eaanot 
be  aaid  that  the  word  "spedal"  in  the  act 
wa*  intended  to  affix  to  the  terms  anthor- 
Iied  b;  Oougr***  to  be  held  at  Ma;agnei 
the  character  of  apeeial  tarm^  a*  contra- 
distinguished from  r^ular  terma,  within 
the  purview  of  Rev.  SUt.  |  670,  without  re- 
ducing the  statute  to  an  alMurdit;,  for  nn- 
lesa  the  aot  authorixed  the  holding  of 
regular  tarmi  at  Mayaguei  it  would  be  Im- 
poasible  to  conceive  of  the  holding  of  apedal 
terms  at  that  place  in  the  sense  of  Rev. 
StaL  I  670.  What  tha  provision  in  quaa-S 
tion  plainl;*meant  was  that  regular  terms? 
should  lie  held  at  Ponce  and  Ban  Juan  at 
the  times  fixed  b;  Congress  in  tha  statot* 
and  that  the  same  eharacter  of  term  ml^t 
be  held  at  Ma;Bguez  at  a  time  to  ba  *pedal- 
I;  designated  b;  the  district  judge. 

Diamieaed  for  want  of  juriEdiction. 


(21D  U.  S.  t«) 
AJOaUCAN    RAILROAD    OOUPAHT    OT 
PORTO  RICO,  PUT.  in  Err., 


Thla  ease  i*  goremed  bj  the  decirion  la 
American  Railroad  Company  t.  Caatro,  ant<^ 
p.  468. 

[No.  467-1 


IN  BRRUR  to  the  DIatriet  Court  of  tha 
United  SUtes  for  the  District  of  Porto 
Rleo  to  review  a  Judgment  for  plaintiBa  In 
an  action  brought  by  husband  and  wife 
agalnat  a  railroad  company  to  recover  dam- 
age* for  personal  injuries  sustained  by  tha 
wife  at  a  highway  crossing.  DiBmia*ed  for 
want  of  Jurisdiction. 

Messrs.  Frederic  D.  HcKenne;,  Franela  S. 
Dexter,  and  John  Spalding  Planner;  for 
pUIntiff  in  error. 

No  appearance  for  defendanta  in  error. 

Hr.  Justice  White  delivered  the  opinion 
of  the  court: 

Thi*  easa  is  similar  In  character  to  that 
of  American  R.  Co.  v.  Castro,  No.  161,  thla 
term,  just  decided  [201  U.  S.  463^  ante,  480, 
27  Sup.  Ct.  Rep.  490],  having  l>een  brought  to 
recover  for  damages  resulting  from  injuries 
Bustained  by  the  wife  In  tlte  same  accident 
which  occasioned  the  death  of  tlia  dangbtar, 
Xlolaa.  The  right  of  this  oonrt  In  the  ea*« 
■t  bu  to  nrinr  •  Jadgmsnt  far  Oa  pUa* 
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USa  below,  mtared  npon  the  verdict  of  ■ 
Jory,  !■  iMued  npon  ui  objection  to  the 
jnriadietloii  of  the  trial  eonrt,  BimilRr  to 
that  which  was  mode  In  No.  ISl.  Vor  the 
IMUOBB  atnted  in  the  opinion  In  that  c&m 
tlie  writ  of  error  In  tUa  cue  mnet  klao  be 


(HG  n.  a.  ite) 


GITV  OP  ROCHBSTE^ 


Coiporatioii»— couMlidatliHi  of  itnet  nil- 

wa7»— effect  on  contract  exemption  frma 

pavinf  obllgiatlone. 

1.  A  contrast  exemption  of  a  itreat  nil- 

wn7   company   from  paving  obll^tiona  !■ 

not  a  "privilege"  within  the  meaning  of  N, 

Y.   Lana    1607,   chap.   254,  as   amended  hj 

lAWa  1879,  chap.  603,  empowering  a  railway 

company,  being  the  leasee  of  the  property  of 

Another   railway   company,   to   acquire   the 

whole  of  the  tatter's  capital  atock.  In  which 


and  enjuyed  by  the  porchaaing  eorporatlon 

*Ynlly  and  entirely,  and  without  change  or 

Aminution." 

Coiporationa— conSItlona  of  iscoiporatlon— 

effect   on   ezemptioni  mjoyed  by  prede- 

ecHoi  in  title. 
E.  A  atreet  railway  company  ineorpo- 
nted  tinder  N.  Y.  Laws  1S84,  chap.  262, 
irtilch  impoaed  npon  It  the  duty  of  paving 
•  portion  of  the  street,  eannot  daijn  the 
benefit  of  a  oontract  exemption  from  paring 
obligation!  enjoyed  by  a  predeeaaaor  In  ti- 
tle. 
CorporatioD»— dlMoIutlon— ule    «f    capital 

atoek. 

3.  A    street    railway    company    whose 


Taet  In  the  purchasing  corporation,  to  be 
thereafter  eontrolled  by  the  latter  In  its 
own  name,  cannot  be  regarded  aa  still  hav- 
ing a  corporate  eziatence  which  will  enable 
tka  purchasing  corporation  to  elaim  end  en- 
Joy,  on  behalf  of  the  selling  corporation,  a 
oontract  exemption  from  paving  obligations 
which  the  latter  oorpoiaUon  enjoyed. 


[Ho.  IBS.] 


IN  ERROR  to  the  Bnprema  Court  of  the 
State  of  Hew  Yorlc  to  review  a  Judgment 
entered  punraant  to  the  mandate  of  the 
Ocitirt  of  Appeal*  of  that  SUte,  whick  re- 
veraed  a  Judgment  of  the  Appellata  IH- 
ikkm,  Touth  Departatodt  el  the  Snprama 


Court,  whid  had  alBrmed  ■  judgment  of 
the  Trial  Term  of  that  court,  held  in  and 
for  the  eaanty  of  Uonroe,  diimiasing  the 
complaint  la  an  action  by  a  muuldpal 
corporation  to  recover  from  a  atreet  rail- 
way company  a  portion  of  the  expense  of 
paving  a  dty  street.    Affirmed. 

See  same  ease  below  In  Appellate  Division, 
S8  App.  IHv.  S21,  91  N.  Y.  Supp.  87;  in 
Court  of  Appeals,  188  N.  T.  QB,  TO  L.  B.  A. 
778,  74  N.  R.  9£S. 

Statement  by  Ur.  JoBtlee  Hoodr:  g 

•The  defendant  In  error  brought  an  action  * 
against  the  plaintiff  In  error,  a  street  sur- 
face railroad  corporation,  hereinafter  called 
the  Roettester  Railroad,  to  recover  819,- 
274.02,  the  expense  of  making  new  pave- 
ments of  two  streets  within  the  space  be- 
tween the  tracks,  the  rails  of  the  tracks, 
and  £  feet  la  width  outside  the  tracks  of 
the  railroad.  The  action  was  brought 
under  |  S8  of  chapter  SB  of  the  General 
LawB  of  New  York,  which  waa  enacted  In 
1890,  and  is  aa  followsi 

Every  street  surface  railroad  corporation, 
so  long  as  It  shall  continue  to  use  any  of 
Its  tracks  In  any  street,  avenue,  or  publia 
place.  In  any  dty  or  village,  shall  have  and 
keep  in  permanent  repair  that  portion  of 
such  street,  avenue,  or  publie  place  between 
its  tracks,  the  rails  of  Its  tracks,  and  2  feat 
in  width  outside  of  Its  tracks,  under  ths 
Bttparrlalon  of  the  proper  local  authorities, 
and  whenever  required  by  them  to  do  so, 
and  in  such  manner  as  they  may  prescribe. 
In  case  of  the  neglect  of  any  each  corpora- 
tion to  make  pavements  or  repiilrs  after  the 
expiration  of  thirty  days'  notice  to  do  so 
the  local  anthoritiea  may  make  the  aame 
at  the  eiqteniie  of  ench  corporation. 

The  Rochester  Railroad  waa  Incorporated 
on  February  2B,  I8S0,  under  a  law  of  New 
York    enacted    May    S,    1884.    New   York* 
lawa   1884,  chap.   252.     That  law  author- 3 
ized  the'formation  of  street  surface  railroad  * 
corporations  and  provided  that  they  should 
"^ave  all  the  powers  and  privileges  granted, 
and  be  anbjeet  to  all  the  liabilities  Imposed, 
by   this   act."     Among  the    liabilities    was 
that  Impoaed  by  |  B  of  the  act,  which  la  aa 

"Every  auch  corporation  Incorporated 
under,  or  constructing,  extending,  or  oper- 
ating a  nUlroad  constmoted  or  extended 
under,  the  provisions  of  this  act,  within  the 
incorporated  dtlea  and  villages  of  this  state, 
shall  alao,  whenever  and  as  required,  and 
under  the  aupervielon  of  the  proper  local 
authorities;  have  and  keep  in  pennanent  re- 
pair the  portion  of  every  street  and  avauue 
between  Its  tracks,  the  rails  of  Ita  tracks, 
and  a  space  of  8  faet  in  width  ontdde  aad 
adjdnfac  tk  oakUe  nOa  ml  Ita  iMdc  M 
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tneki,  ■>  long  as  tt  dun  eontinn*  to  oa* 
aooh  tn«ka,  «o  ooiHtnioted,  under  the  pro- 
vUona  of  tUa  meL  In  aw  of  tbe  neglect 
of  Buch  corporation*  to  make  nieh  pkre- 
ment  or  repiiri  tbe  local  anthoritieB  may 
make  the  same  at  the  expenaa  of  ancli 
eorporation  after  the  ezpiiatloa  of  thirty 
it,y^  notice  to  do  ao." 

Section  18  of  the  act  proTidet  that  "all 
acta  and  parte  of  acta,  whether  general  or 
apecial,  Ineonaiatent  with  this  act,  are 
hereby  repealed,  hut  nothing  in  thla  act 
■hall  .  .  .  interfere  with  or  repeal  or 
tuTBltdate  any  righta  heretofore  acquired 
under  the  lawi  of  thla  itate  hy  any  horse 
railroad  eompanj,  or  affect  oi  repeal  an; 
right  of  any  ezliting  street  anrfaae  railroad 
oompany  to  eonitrtict,  extend,  operate,  and 
■najntain  iti  road  in  accordance  with  the 
temu  and  proviaiona  of  ita  charter  and  th« 
aota  amendatory  thereof." 

The  Rocheater  Railroad  Company  waa  tn- 
eorporated  for  the  pnrpoae  of  acquiring  the 
property  of  the  Rochester  City  &  Brighton 
Railroad  Oompany,  hereinafter  called  tbe 
Brighton  Rayroad.  The  Brighton  RaHroad 
waa  Incorporated  Ukreh  B,  1899,  under  t, 
general  law  of  the  atate  of  New  York. 
Iawb  of  IS50,  ehap.  140.  That  law  con- 
tained no  proviaion  reipecting  the  repaira 
8  of  Btreets,  and,  difforencea  having  ariaen  be- 
^  tween  the  Brighton  Railroad  and  the  city, 
*  H  to  the  extent  of  the*bnrden  of  auch  re- 
pdn  properly  to  he  home  by  the  railroad, 
they  joined  in  an  application  to  the  tegia- 
latura  for  the  enactment  of  a  law  which 
•hould  regulate  that  and  other  enbjecta. 
Such  a  law  waa  enacted  Febmary  27,  1660, 
and  Ita  9th  aection  waa  aa  tollowai 

"Said  company  ahall  put,  keep,  and  main- 
tain the  surface  of  the  etreete  inside  the 
isHa  of  it*  tracks  in  good  and  thorough  re- 
pair, under  the  direction  of  the  committee 
on  street*  and  brldgaa  of  the  common 
eouncil  of  aald  eitj  of  Rochester;  but,  when- 
arer  any  of  aaid  atroeta  are,  by  ordinance 
n  otberwlae,  permanently  Improred,  said 
eompany  shall  not  be  reqi^red  to  make  any 
part  or  portion  of  auch  improvement,  or 
bear  any  part  of  the  expense  thereof,  but 
It  shall  make  Its  rails  in  such  street  or 
streets  conform  to  the  grade  thereof." 
[Iaws  of  1809,  chap.  S4.] 

On  the  26th  day  of  Pebruarj,  ISBO,  the 
Brighton  Railroad  duly  executed  and  de- 
Uvered  a  lease  of  Ita  property,  franchiaea, 
rigbta,  and  piiTil^ea,  for  the  nnexpired 
term  of  ita  charter,  to  the  Rocheater  Rail- 
road, which  accepted  the  lease  and  took  poa- 
eeeeian  of  the  property.  Subsequently,  In 
the  same  year,  the  Rochester  Railroad  ac- 
qvired  the  entire  capital  stock  of  tlie 
Brixton  Railroad.  The  aoquialtlon  of  atock 
«H  ia  jTwaim  of  tb  AsUiortt/  Miitala*d 


in  ehapt«r  EH  of  tlte  Uwa  of  New  York  of 
IS87,  which,  as  ammded  by  cluster  503  of 
the  Uwa  of  1878,  U  aa  follows: 

"Any  tailroad  corporation  created  by  the 
laws  of  this  state,  or  Ita  anccesHora,  being 
the  leasee  of  the  road  of  any  other  railroad 
eorporation,  may  take  a  surrender  or  trans- 
fer of  the  capital  stock  of  the  stoekholdan, 
or  any  of  them,  in  tbe  corporation  whose 
road  is  held  under  leaM,  and  faane  in  ex- 
change therefor  the  like  addltionaJ  amount 
of  ita  own  capital  stock  at  par,  or  on  auch 
other  terma  and  oondltiona  as  may  be 
agreed  upon  between  the  two  corporationai 
and  whenerer  the  greater  part  of  the  capital 
sto^  of  any  such  corporation  shall  have 
been  so  surrendered  or  transferred,  the 
director*  of  the  eorporation  taking  *ach 
*urrender  or  transfer  shall  thereafter,  on^ 
a  resolution  electing  so  to  do,  to  be  entered  J[ 
■«n  their  minutes,  becanae  e»  offioia  the* 
direotora  of  the  corporation  whose  road  is 
ao  held  under  leaae,  and  shall  manage  and 
condnct  the  atfaira  thereof,  a*  provided  by 
law;  and  whenever  the  whole  of  the  aaid 
capital  *toek  shall  have  been  ao  surrendered 
or  transferred,  and  a  certificate  thereof 
filed  In  the  office  of  the  aecretary  of  atate, 
under  the  common  eeal  of  the  corporation 
to  whom  audi  mrrender  or  transfer  shall 
have  been  made,  the  estate,  property,  ri^ta, 
privileges,  and  franchisee  of  the  said  corpo- 
ration whose  stock  shall  have  been  ao  anr- 
rendered  or  transferred  shall  thereupon 
vest  in  and  be  held  and  enjoyed  by  the 
said  oorporation  to  whom  such  surrender  or 
transfer  shall  have  been  made,  aa  fully 
and  entirely,  and  without  ehange  or  diminu- 
tion, aa  the  same  were  before  held  and  en- 
joyed, and  be  managed  and  controlled  by 
the  board  of  director*  of  the  said  oorpo- 
ration to  whom  *ndi  mrrender  or  transfer 
of  the  said  atoek  shall  have  been  made,  and 
In  the  corporate  name  of  such  corporation. 
The  rights  of  any  stockholder  not  so  sur- 
rendering or  transferring  his  stock  shall  not 
bo  in  any  way  affected  hereby,  nor  shall 
exlatlng  liabRitie*  or  the  righta  of  creditors 
of  ths  eorporation,  where  stock  ehall  have 
been  so  surrendered  or  transferred,  be  in 
any  way  atTected  or  impaired  by  this  act." 

Subaequently  tbe  Eoaheater  Railroad  duly 
obtained  permlaaion  to  convert  the  road 
Into  an  electric  trolley  road,  expended  largo 
sums  of  money  in  doing  so,  and,  in  the 
acquisition  of  the  stock  of  the  Brighton 
Railroad  and  the  conversion  of  ita  road  in- 
to an  electric  road,  relied  upon  the  provi- 
sions of  the  act  of  18SS  as  a  contract  ex- 
empting It,  with  respect  to  the  atreeta  cov- 
ered by  tlie  tracke  of  the  Bri^toa 
Railroad,  from  other  street  repairs  than 
those  therein  deeeribed.  Tlie  dty  seqniesead 
In  tU>  tUw  vntH  October,  1808;  whMi,  opM 
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the  inlt  of  an  mraar  of  adjolniiig  property, 
Uw  eonrt  of  spp«ftlB  hold  tlut,  nndar  I  B 
of  the  Mt  of  1884,  Mid  |  D8  of  chkptai  " 
o(  the  Qenenl  Iawi,  which  ww«  r«gud«d 
u  Bubituitiallf  tha  lama,  tbo  Rooheat«r 
B^lroad  waj  bound  to  be>i  the  ezpenw  of 
ft  now  paTemest  on*tha  looation  Acquired 
from  the  Brifhton  Rallromd.  Conwkj 
BoohBflter,  1ST  N.  Y.  38,  61  K.  B.  SBS.  8ab- 
■equently,  the  city  repared  two  stieeta 
which  were  within  the  looation  aaqnired 
knd  operated  by  the  Brighton  Railiokd, 
prior  to  the  paeeage  of  the  aot  of  I8H,  and, 
In  obedience  to  the  decision  in  the  Coawnf 
Oaee,  auesMd  againat  the  Bocheater  BaJI- 
niad  ita  aliare  of  the  aKpenae  of  pavement, 
and  bronght  this  action  to  reeover  tha 
amoont  of  the  aeseaanieut.  It  was  set  up 
In  defenaa  of  the  action  that,  bj  the  act  of 
ISSS,  the  atata  of  New  York  had  entered 
into  an  inriolable  contract  with  the  Brigh- 
ton Railroad,  exempting  it  from  tha  ex- 
penne  of  paveraent,  that  the  oontract  had 
paaaad  with  the  property  of  the  Brighton 
Railroad  to  the  Boeheater  Railroad,  and  that 
the  aaaeasment  waa  in  Tiolation  of  tha 
Oonatitution  of  the  United  State*.  The  oon- 
tentiona  of  the  Boeheater  BallniBd  were 
denied  by  the  conrt  of  appeala  of  New  York 
(1B2  N.  Y.  lie,  70  URA,  TTl,  74  N.  E.  051), 
which  held,  firat,  that  tha  atatnto  men- 
tioned  did  not  conatitate  a  eontraet  between 
the  atate  end  tha  railroad  eompany,  and, 
■econd,  that  if  it  did,  the  excanpUon  grant- 
ed by  the  atatnte  waa  pereonal  to  the 
Brighton  Railroad,  and  did  not  paM  to  the 
Rocheater  Railroad.  The  eaaa  was  remand- 
ad  to  tha  aapreme  conrt  and  a  Judgment 
entered  pnrmant  to  the  remittitnr  from 
the  eonrt  of  appeala,  and  by  writ  of  error 
that  lodgment  if  hrooght  hen  for  reriew. 

Ueeaera.  diarlas  J.  Blaidl,  WOllam  0. 
Trull,  and  Joaeph  B.  Clark  for  plaintUT  In 

Ueaara.  Wllliam  W.  Wehh  and  Benjamin 
5  B.  CiUBliithaiii  for  defendant  in  error. 

*llr.  Joatlee  KooAy,  aftw  making  the 
foregoing  atatement,  detiTared  the  opinion 
•f  tha  oonrt: 

By  the  Judgment  of  the  highaat  eonrt  of 
the  atate  of  New  York,  the  dty  of  Boeh- 
aeter  waa  allowed  to  reoorer  from  the 
Bodieater  Railroad,  a  atreet  enrfaoa  rail- 
road eorporation,  tlie  eoat  of  laying  new 
pmBunta  on  the  parte  of  two  atrerta  which 
ky  between  the  traeka,  the  raili  of  the 
4raeka,  and  S  feet  ontaide  of  the  traeka  of 
the  rdlroad.  lUa  racorarj  was  had  under 
ft  statute  of  New  York  wbleb  required  aneh 
railroad*  to  keep  that  part  of  the  atreat 
•var  whidi  thetr  tneka  ran  la  permanent 
npalr.    The  raqubvuBt  of  r*"**— *  n- 


palr  inehidea  the  dnty  of  laying  new  pare- 
maata.  Conwaj  v.  Rocheater,  1ST  N.  Y.  BS, 
SI  N.  B.  39S. 

Tha  Boeheater  Bailroad,  not  denying  ita 
liability  In  ordinary  easea  to  bear  tha  ex- 
pense of  pavfaig,  assert*  that,  with  reapeot 
to  the  two  atreeta  in  question,  it  was  ex- 
empted from  that  burden  by  oontraet  with 
the  atate  of  New  York,  made  with  Ita  preda- 
cessor  in  title,  tha  Brighton  Bailroad,  and 
tranaferrad  to  it  with  the  title  to  the 
property  of  tlwt  railroad.  The  contract  re- 
lied upon  is  found  in  a  law  enacted  in  18C9, 
for  the  beneflt  of  the  Brighton  Railroad, 
wliioh  raliered  that  road  from  the  burden 
of  pavement  of  any  part  of  the  streets  In 
which  ita  traeka  were  dtuated.  The  Boeh- 
eater Bailroad  dalma  that  the  law  of  New 
Ywk,  BO  far  as  that  law  imposes  upon  It 
the  eoat  of  the  pavement  of  the  atreeta  in 
question,  waa  in  violation  of  tliat  provision 
of  the  Constitution  of  the  United  BUtea 
whioh  forbids  a  state  to  pass  any  law  in- 
pairing  the  obligation  of  eontraeta. 

The  Brighton  Railroad  was  incorporated 
In  1SS2,  nnder  the  general  law  of  1860, 
whkh  contained  no  provision  with  respect 
to  tlie  railroad's  share  of  street  repUr*. 
Untn  the  enactment  of  the  law  of  1S84, 
nnder  which  the  Bodieater  Bailroad  waa 
subsequently  incorporated,  there  was  no 
general  law  regulating  the  apportionment  h 
between  itieet  railroads  and  mnnicipalltle*  J 
of  the  axpenss  of  snd  repair*,  and  theses*  * 
tlon  waa  determined  In  individual  caaM 
eitlisr  by  agreement  or  a  special  law.  IMf- 
ferancea  having  arisen  between  the  Brighton 
Railroad  and  tha  dty  of  Bodieater  aa  to 
tha  aliara  of  tks  expense  of  atreet  repair 
which  ou^t  to  he  borne  by  tlie  railroad, 
they  joined  in  a  request  for  li^slatlon  which 
would  settle  this  and  other  disagreements. 
In  response  to  that  requeat  the  law  of  1809 
wa*  enacted.  The  Sth  section  of  the  law, 
aftsr  providing  that  the  railroad  shonld  pat 
and  keep  the  surfaoa  and  atreet  inside  of 
the  rail*  of  ita  tracks  in  repair,  enacts  that: 
"Whenever  any  of  said  street*  are,  by  ordi> 
nance  or  otherwise,  permanently  improved, 
said  eompany  shall  not  bs  required  to  make 
any  part  or  portion  of  such  Improvement, 
'  bear  any  part  of  the  expense  thamof.' 

This  law,  obTionsly,  as  held  by  the  court 
of  appeals,  exempted  the  railroad  from  the 
expense  of  new  pavements,  which  is  the  ex- 
pense lought  to  be  recovered  in  thla  action. 
This  was  the  effeet  ooneeded  to  the  eUtnta 
by  the  dty  for  tha  whole  time  during  vrblA 
the  railroad  property  waa  owned  and  oper- 
ated by  the  Brighton  Bailroad,  and  even 
after  It  parted  with  the  property,  and  until 
tha  deddon  in  Conway  t.  Rochester,  supra. 
In  18M.  Whether  thla  sUtnte  waa  a  vm- 
tntst  batwMa  tha  itat*  of  Nmr  Yock  Mi 
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til*  Bn^ton  B«IIroad,  inTioUbh  hy  lb* 
FMenl  Ooutitution,  uid  if  m>,  irhetber  fti 
IwnafitB  hare  been  waived  or  It  baa  been 
hwfully  modiSed  or  repealed  hj  virtue  of 
the  poweri  leserred  by  the  Cbiutitution  or 
lava  of  Netr  York,  are  questioiii  which  have 
been  much  argood  ai  the  bar.  We  do  not 
deem  it  neceaaaiy  In  tbia  oaw  to  decide 
tboae  queitioni,  and  therefore  put  out  of 
Tiew  many  facte  found  in  the  record  which 
were  deemed  hy  both  partial  to  be  relevant 
to  them.  We  asaume,  for  the  purpoee  of 
onr  dedeion,  tliat  there  waa  a  contract 
MDptlng  the  Brighton  Ballroad  from  the 
penee  of  street  pavements,  and  that  the  c 
tract  could  not  oonatitntionally  be  imp«ired 
by  the  state  of  New  York,  and  that  Its 
^  beneflts  have  not  tioen  waived. 
Jj  It  becomes,  therefore,  necesaary  '  to  1b- 
■  qnire  whether  the'eontract  has  been  traoa- 
ferred  with  the  property  of  the  Brighton 
Ballroad  to  the  Bocheater  Railroad,  the 
plaintiff  In  error. 

The  Rochester  Ballroad  waa  incorporated 
for  the  purpose  of  acquiring  the  property  of 
the  Brightwt  Ballroad,  which  was  accom- 
plished by  a  lease  of  the  property,  fraa- 
ohisei,  rights,  and  privileges  of  the  Brighton 
Railroad,  followed  by  the  purchase  of  its 
oapital  stock.  This  was  done  under  the 
authority  of  a  statnta  which  provided  that 
a  railroad  corporation,  being  the  lessee  of 
the  property  of  another  railroad  corps- 
ration,  might  acquire  the  whole  of  the 
e^ltal  stock  of  the  latter,  and  in  mch  a 
ease  Its  "estate,  property,  rights,  privileges, 
and  franchises  should  vest  in  and  be  held 
and  enjoyed  by"  the  purchasing  oorpo- 
ration.  It  Is  contended  that  the  effect  of 
tbe  transfer  under  this  law  is  to  vest  in 
the  Bochester  Railroad  the  exemption  from 
tile  expense  of  street  pavement  which  the 
Brighton  B«d]road  enjoyed  tbrongh  tbe 
Mmtraet  with  the  sUte  of  New  York.  This 
contention  presents  the  question  to  be  de- 
dded. 

This  court  has  frequently  had  occasion  to 
decide  whether  an  immunity  from  tbe  exer- 
dse  of  governmental  power  which  has  been 
granted  by  contnujt  to  one  has,  by  legis- 
lative authority,  bean  vested  In  or  trans- 
ferred   to    another,   and   in    the    decisions 
oert^n  general  principles,  which  control  in 
the  determination  of  the  ease  at  bnr.  have 
been  established.     Although  tbe  obligations 
I  of  sneh  a  contract    are    protected    by    the 
I  Federal   Constitution  from   impairment   by 
I  the  state,  the  eoutract  itself  is  not  property, 
I  tAIch,  aa  anch,  cslu  be  transferred  by  the 
owner  to  another,    because,  being  personal 
to  him  irltii  whom  It  was  made.  It  is  In- 
I  e^>able    of  aaaignmeuL     Vbm   person    with 
^om  the  oontraet  la  made  by  the  atat* 
ma;  wtliww   to   umitf   III   bM^ts    n- 


molested  as  long  aa  he  chooaea,  but  ther* 
his  right*  end,  and  ho  cannot,  by  any  fom 
of  oonveyance,  transmit  the  contract  or  Its- 
beneflts  to  a  successor.  Morgan  v.  I^uisl- 
ana,  63  U.  8.  217,  23  L.  ed.  860;  Wilson  v.. 
Gainea,  103  U.  S.  417,  26  L.  ed.  401 ;  Louis- 
ville A  N.  R.  Co.  V.  Palmes,  109  D.  S.  244, 
27  L.  ed.  922,  3  Sup.  Ct.  Kep.  103;  Picaid 
V.  East  TennesBee,  V.  i,  G.  B.  Co.  130  U.  S.« 
«3T,  32  L.  ed.  lOSl,  9  Bup.  Ct  Bep.  040;  St^ 
•Louis  4  S.  F.  R.  Co.  v.  Gill,  156  U.  B.  610,' 
39  L.  ed.  667,  IS  Sup.  Ct.  Bep.  484;  Norfolk 
&  W.  R.  Co.  V.  Pendleton,  ISO  U.  S.  C6T,  39 
L.  ed.  674,  16  Sup.  Ct.  Bep.  413.  But  the 
state,  by  virtue  of  tbe  same  power  which 
created  the  original  contract  of  exemptioiv 
may,  either  by  the  same  law  or  by  aubM- 
quent  lawa,  authorise  or  direct  the  trans- 
fer of  the  exemption  to  a  successor  in  titles 
In  that  case  the  exemption  is  taken,  not  by 
reason  of  the  Inherent  right  of  the  originat 
holder  to  aasign  it,  but  by  the  action  of  th« 
state  In  authorlxlng  or  directing  its  trans* 
fer.  As  in  determining  whether  a  contract 
of  exemption  from  a  governmental  power 
waa  granted,  so  in  determining  whether  ita 
transfer  to  another  was  authorized  or 
directed,  every  doubt  Is  resolved  in  favor  of 
the  continuance  of  the  governmental  power, 
and  clear  and  unmistakable  evidence  of  tfaa 
intent  to  part  with  it  is  required. 

Keeping  these  fundamental  principle* 
steadily  in  mind,  we  proceed  to  inquire 
whether  the  state  of  New  York  has  author- 
ized or  directed  the  transfer  from  tb* 
Brighton  Railroad  to  the  Rochester  Rail- 
road of  the  contract  of  exemption.  A 
legislative  authorization  of  the  transfer  of 
"the  property  and  franchises"  (Morgan  v. 
Louisiana,  and  ^card  v.  East  Tennessee,  V. 
&  G.  B.  Co.  nbi  mipra)  j  of  "tbe  propertj* 
(Wilson  V.  Gaines  and  Louisville  &  N.  R. 
Co.  V,  Palmes,  ubi  supra);  of  "the  charter 
and  works"  (Memphis  ft  L.  B.  R.  Co.  v. 
Ballroad  Oomn.  (Iifemphia  A  I*  B.  B.  Oo> 
Berry],  118  U.  8.  60S,  28  L.  ed.  837,  S 
Sup.  Ct.  Rep.  2S9);  or  of  "the  rights  of 
franchise  and  property"  (Norfolk  ft  W.  B. 
r.  Pendleton,  nbi  supra), — is  not  enf* 
Sdent  to  include  an  exemption  from  th* 
taxing  or  other  power  of  the  state,  and  It 
cannot  be  contended  that  tbe  word  "estate" 
hae  Bay  larger  meaning.  It  is,  however, 
argued  that  tbe  word  "privileges"  is  suf- 
floiently  broad  to  embrace  within  its  mean- 
ing such  an  exemption,  and  that,  when  it  1* 
added  to  the  other  words,  the  legislativ* 
intent  to  transfer  the  exemption  is  clearly 
manifested,  and  tliat  the  words  of  tbe  law. 
under  consideration,  "the  estate,  property, 
rights,  privileges,  and  franchises,"  indicate 
the  purpose  to  vest  in  the  purebasjnfj 
enporation  every  asset  of  th*  sellinf  eorpo- 
nttoa  whiBh  is  o<  «msrinU*  valm.    Thm 
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•  it  «ithi>T{tr*niitaIiiIiig  this  podtion,  which 
Mumot  be  set  uHt  wIUiDiit  exjjnimtton. 

In  the  ease  of  Hnmplin;  r.  Pegne*,  18 
Wall,  m,  21  L.  ed.  326,  it  appeared  that  the 
eharter  of  the  Northeaitern  Bailroad  Com- 
pany, granted  hy  the  atate  of  Sonth  Caro- 
lina, origtuall}'  contained  no  szeniptlon  from 
taxation,  but  that,  bj  amendment  to  the 
«liarter,  some  yean  Iat«T,  the  real  eitate 
Mid  stock  of  the  company  were  exempted 
from  all  taxation  dnring  the  continuance  of 
Hi  charter,  Subaeqnently  the  legislature 
gnnted  the  charter  of  the  Cheraw  ft  Dar- 
lington Railroad  Company,  and  provided 
that  "all  the  powera,  rights,  and  privileges 
granted  by  the  charter  of  the  NortheaBtem 
Bailroad  Company  are  heraby  granted  to 
the  Cberaw  &  Darlington  Bailroad  Com- 
pany." The  stat«  of  South  Carolina  at' 
tempted  to  tax  the  stock  and  property  of 
the  Cheraw  A  Darlington  Bailroad  Com- 
pany, and  the  Talldity  of  that  taxation  waa 
the  question  In  the  case.  The  court  held 
tliat  tha  powen,  rights,  and  privileges 
granted  to  the  Cheraw  k  Darlington  Rail- 
nad  Company  were  those  contained  in  the 
amendment  of  the  charter,  as  well  as  those 
«ontained  in  the  original  charter,  and  said, 
by  Mr,  Justice  Hont:  "All  the  'privileges,' 
«a  well  ai  powen  and  rights,  of  the  prior 
company,  were  granted  to  tha  latter.  A 
more  important  or  man  oomprehensive 
privilege  than  a  perpetual  Immunity  from 
taxation  can  scarcely  be  Imagined,  It  con- 
tains the  essential  idea  of  a  peculiar  benefit 
or  advantage,  of  a  special  exemption  from 
•  burden  falling  upon  othera."  Upon  this 
naaoning  it  was  held  that  the  stock  and 
real  astatA  of  the  Cheraw  ft  Darlington 
Bailroad  Company  ware  exempt  from 
taxation.  See  Gunter  v.  Atlantic  Coast 
Line  R.  Co.  iOO  U.  S.  ZT3,  SO  Ii.  ed.  477,  SO 
Bnp.  Ct  Sep.  252. 

In  Chesapeake  ft  O.  B.  Go.  t.  Ttrginia,  94 
V.  B.  718,  24  L.  ed.  310,  It  was  said  that  an 
act  conferring  npon  a  railroad  corporation 
the  luneflts  of  the  charter"  of  another 
oorporatlon  which  had  an  Immunity  from 
taxation,  and  "the   rights,  privileges,  fran- 

?diises,  and  property"  of  another  corpora- 
tion, which,  when  formed,  wonid  have  the 
'lights,  privileges,  and  franchises  *  and 
property*  of  the  corporation  holding  the 
fanmnnlty,  wan  sufficient  to  transfer  the 
tmmnnlty  from  taxation.  But  this  ex- 
praasion  of  opinion  was  unnecessary  to  the 
dediiui  of  the  case,  which  menly  decided 
that  where  a  railroad  corporation  acquired 
the  property  of  another  railroad  corpora- 
tion, to  which  was  attached  an  immunity 
from  taxation,  that  immunity  did  not  ex- 
tand  l>eyond  the  property  thus  acquired.  In 
Sonthwestem  B.  Co.  v.  Georgia,  K  U.  8. 
fn,  note,  £3  Ik  ad.  TS2,  whan  a  statute  al- 


lowed the  Hnscogas  Bailroad  to  vaiU  with ' 
tha  8onthwett«ni  Bailroad  into  ona  com- ' 
pany,  under  the  (barter  of  the  latter,  and 
it  waa  provided  that  "all  the  rights,  priv-' 
Ilegea,  and  property  [of  the  Muscogee  Bail- 1 
road  Company]  shall  be  part  and  parcel  of 
the  Southwestern  Bailroad,"  it  was  held  \ 
that  the  immunity  from  taxation  enjoyed 
by  the  Unscogee  Railroad  passed  with  its 
property  to  the  Southwestern  Railroad. 

In  Tenneesee  v.  Whitworth,  117  O.  8.  189, 
29  Ii.  ed.  833,  S  Sup,  Ct.  Bep.  649,  it  was 
heM  that  a  statute  conferring  upon  a  rail- 
road corporation  "all  the  rights,  powen, 
and  privileges"  of  another  railroad  oorpo- 
ratlon, and  "all  the  powen  and  privileges* 
of  a  third  railroad  corporation.  Included  tha 
Immunities  from  taxation  enjoyed  r«- 
speetlvcly  by  the  latter  corporations,  tha 
ground  of  the  decision  being  that  an  exemp- 
tion from  taxation  Is,  in  the  common  ac- 
ceptation of  tha  term,  a  prlrllege. 

If  the  authority  of  these  four  cases,  sup- 
ported by  aome  dicta  which  n«ed  not  ba 
cited,  remained  unimpaired,  it  would  Justify 
the  opinion  that  a  legislative  transfer  of 
the  "privileges"  of  a  corporation  includes  an 
exemption  from  the  taxing  or  other  govern- 
mental power  granted  by  a  oontnot  witli 
the  state.    But  other  and  later  cases  have 


In  the  case  of  the  Cheaapeaka  ft  0.  R. 
Co.  V.  Sniler,  114  U,  B.  170,  29  L.  ed.  121, 
B  Sup.  Ct.  Bep.  811,  it  waa  held  that  the 
forecloBun  of  a  mortgage  on  railroad  prop- 
erty under  the  provisiona  of  a  statuta 
which  authorized  the  purchaser  under  a^ 
foreclosure  sale  to  become  a  corporation,  j{ 
and  provided  that  It  ■hould*"Bucceed  to  all* 
such  franchises,  ilghte,  and  privileges"  as 
wen  posseued  by  the  mortgagor  company, 
did  not  vest  in  the  purchasing  corpornUon 
an  Immunity  from  taxation. 

In  I^card  T.  East  Tennessee,  T.  ft  O.  R. 
Co.  130  U.  S.  837,  32  L.  ed.  1061,  0  Sup.  CL 
Bep.  040,  Hr.  Justice  Field,  In  delivering 
the  opinion  of  the  court,  said:  "The  later, 
and,  we  think,  the  better,  opinion,  ts  that 
unless  other  provisions  remove  all  doubt  of 
the  intention  of  the  legislature  to  include 
the  immunity  In  the  term  'privileges,'  It 
win  not  be  so  construed.  It  can  have  Ita 
full  force  by  conOnlng  it  to  other  grants  to 
the  eorporatlon." 

In  Wilmington  ft  W,  B.  Co.  v.  Alsbroolc, 
146  U.  B.  279,  36  L.  ed.  072,  13  Sup.  Ct.  Bep. 
72,  Mr.  Chief  Justioa  Fuller,  in  delivering 
the  opinion  of  the  court,  said,  on  page  297, 
L.  ed.  page  970,  Sup.  Ct  Bep.  page  77 1 
"We  do  not  deny  that  exemption  from 
taxation  may  be  conatroed  as  included  In 
the  word  "prfvilagti^'  ff  than  are  other  pr»- 
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tUom  ramorlng  all  donU  of  the  intention 
•f  tlis  l«giBUtnrfl  In  thmt  rtapaet" 

la  KBoknk  kW.ti.Oo.  r.  MlMoori,  102 
C.  8.  301,  8S  Ik  ad.  <50,  14  Sup.  Ct  R«p. 
B9Z,  iSx.  Justice  Brown,  In  delivering  the 
opinion  of  tb*  Mart,  *sid:  "Whether, 
under  the  nuua  'fnnchiwe  end  privilegea,' 
Ui  immunUT  from  taxation  would  p&iB  to 
the  new  company,  nuy  admit  of  eome  doubt, 
In  view  of  the  deciiloni  ot  thi*  oonrt,  which, 
upon  thl«  point,  tn  not  mmj  to  be  leoon- 
dled." 

Theee  oonflioting  tIbwi  were  before  the 
oourt  in  Phmnix  F.  ft  H.  Ink.  Co.  t.  Tennea- 
■M,  ISl  U.  S.  174,  40  L.  ed.  060,  IB  Sup.  Ct. 
Rep.  471.  The  plaintiff  In  error  in  that 
cose  claimed  to  hare  an  immnnlty  from 
taxation  by  virtue  of  a  proTidon  In  ita 
ehorter  granting  It  "all  the  righta  and  privl- 
legea"  of  the  De  Soto  Insuronoe  Companr, 
wlileh  had  an  Immunity  from  taxation  by 
virtue  of  a  provision  in  iti  charter  granting 
H  "all  the  rlghta,  privilege!,  and  Immunl- 
tiaa"  of  the  Blnff  City  Inanranoe  Company, 
whoee  charter  contained  an  expressed  Im- 
munity from  taxation.  Mr.  Jnatlce  Peck- 
ham,  in  deliTerlng  the  opinion  of  the  court, 
■tated  the  queetlon  for  deoiiion  tn  theaa 
wordt:  "Tm  immunity  from  taxation  grant- 
ad  to  plalnti?  in  error  under  language 
which  grants  'all  the  right*  and  privileges' 
of  a  company  which  has  (uch  immunity!" 
Uuch  aigniflcatice  was  given  to  the  fact  that 
the  word  Immunity,"  which  eleorly  in- 
cludes an  exemption,  wai  uaed  in  the  char- 
ter of  the  Oe  Soto  oompany,and  not  used  is 
the  charter  of  the  plaintiff  In  error,  granted 
aeven  years  later.  But  the  dedilon  was  not 
rested  on  this  oircumstance,  although  the 
omission  woa  thought  to  cost  a  grave  donbt 
npon  the  plaintiff's  elaim.  The  opinion  re- 
views all  the  cases,  cites  the  foregoing 
quotations  from  the  opinion*  of  Mr.  Justice 
Brown,  Mr.  Justice  Field,  and  of  the  Chief 
Justice,  and,  after  aaying:  "There  must  be 
other  language  than  the  mere  word  'privi- 
lege,' or  other  provisions  in  the  statute  re- 
moving all  doubt  as  to  the  intention  of  the 
legislature  before  the  exemption  will  be  ad- 
mitted," conclude*  that:  "It  tbi*  were  an 
original  question  we  ihould  have  no  hesita- 
tion in  holding  that  the  plaintiff  in  error 
did  not  acquire  the  exemption  from  taxation 
claimed  by  it,  and  we  think  at  the  present 
time  the  weight  of  authority,  a*  well  as  the 
better  opinion,  la  in  favor  of  the  atme  eon- 
olnslon  which  we  should  otherwise  reach." 

In  Gulf  &  S.  I.  R.  Co.  V.  Hewes,  183  U.  S. 
es,  it  L.  ed.  Se,  22  Sup.  Ct  Sep.  26,  Mr, 
Jostlce  Brown,  iu  delivering  the  opinion  of 
the  court,  said,  citing  this  ease  as  au- 
thority t  "The  better  opinion  is  that  a 
■abrogation  to  tlia  'right*  and  prfvllegei'  of 


a  former  eorporation  does  not  Include  an 
Immunity  from  taxatton." 

We  think  it  is  bow  the  rule,  notwith- 
standing earlier  dednions  and  diola  to  the 
contrary,  that  a  statute  authorldng  or 
directing  the  grant  or  transfer  of  the 
"privilegea*  of  a  corporation  which  enjoy* 
immunity  from  taxation  or  regulation 
should  not  be  interpreted  as  tneluding  that 
immunity.  We,  therefore,  conclnde  tliat  the 
words  "the  estate,  property,  rights,  privi- 
lege*, and  franchises"  did  not  embrace 
witliln  their  meaning  the  immunity  from 
the  burden  of  paving  enjoyed  by  the 
Brighton  Railroad  Company.  Nor  ia  there 
anything  in  this,  or  any  other  atatute, 
which  tends  to  show  that  the  legislature 
used  the  words  with  any  larger  meaning- 
than  they  would  have  standing  alone.  The§ 
meaning  is  not*en1arged,  aa  faintly  sug-" 
gested,  by  the  expreaelon  in  the  aUtute  that 
they  are  to  be  held  by  the  succesaor  "fully 
and  entirely,  and  without  change  and 
diminution," — words  of  unneceaaary  empha> 
ais,  without  whieh  all  included  in  "estate, 
property,  rights,  privileges,  and  franchisee* 
would  pass,  snd  with  which  nothing  more 
could  paaa.  On  the  oontrary,  it  appears,  aa 
clearly  as  it  did  In  the  Phmnix  Tire  Inanr- 
anee  Company  Osse,  that  the  legislature  in- 
tended to  use  the  words  "rights,  francbiaee, 
and  privileges"  in  the  restricted  sense.  The 
law  under  which  this  tranafer  waa  made 
wo*  enaoted  In  I6fl7  and  amended  In  1870. 
In  ISBB  an  act  was  paaaed  autborising  the 
merger  and  consolidation  of  railroad  corpo- 
rstfona  (chap.  BIT,  Iawb  of  IBQS),  wlilch 
provided  that,  upon  the  oonaolldation,  "all 
and  ainguhir  the  rights,  privilegea,  tm- 
empltont,  and  franchjaea  should  be  trane- 
ferred  to  the  new  oorporatton."  In  1876  an 
act  was  passed  (chap.  44S,  Laws  of  1678) 
which  anthorized  the  purchasen  of  the 
right*,  privileges,  and  tranchiaea  of  rail- 
road corporations  (except  street  railroRd 
corporations)  under  a  forecloaute  sale  to  be- 
come a  corporation,  and  thereupon  have  "all 
the  franchiaea,  rights,  powers,  privilege*, 
and  immunities  of  the  corporation  whose 
property  was  sold.  The  omiaalon  in  the 
atatute  under  eonatderatlon  of  the  words 
"exemptions'*  or  "im  muni  ties,"  either  of 
whieh  would  be  apt  to  transfer  the  im- 
munity eialmed.  Is  signifleant.  In  view  of 
the  fact  that  each  of  these  worda  was  em- 
ployed by  the  legialature  about  the  aame 
time  in  other  statutes  dealing  with  the 
tranafer  of  corporate  property,  and  raises  a 
donbt  ot  the  Intention  of  the  legislature, 
which,  in  ease*  of  the  Interpretation  of  a 
atatute  dotnied  to  deveat  the  atmte  of  a 
goveramental  power,  is  equivalent  to  a  de- 
nial. 
The  eondnalan  that  the  exemption  of  the 
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Brighton  RiJTtmuI  did  not  woeomptaj  the 
tnJufn  of  It*  propertj  to  the  IU>cbast«r 
Bailrosd  U  reached  hj  another  Mid  entirely 
tadepeadent  oonree  of  reaaoning,  based  upon 
a  eonaideration  of  the  law  under  which  tin' 
Bocheater  Railroad  wa*  incorporated.  That 
waa  the  general  incorporation  law  of  1884. 
BTery  eorporatioB'ineorporated  nnder  It  was 
made  "aubjeet  to  all  the  liabiUtlae  Imposed 
by  the  act"  (1  I),  and  directed  to  Keep  the 
street  Kurfaee  atxnit  and  between  It*  tracks 
In  permanent  repair"  (S  9),  which,  as  belJ 
by  tlie  itate  court,  inclndea  the  duty  of 
laying  anoh  pavement  aa  la  In  controversy 
here.  We  follow  the  constmctlon  by  that 
eonrt  of  |  B  ao  far  aa  it  holds  that  that 
ieotlon  applies  to  all  traeks,  whether  con- 
stinoted  under  this  law  or  any  other  law, 
owned  and  operated  by  a  eorporatlon  In- 
wrporated  under  It.  Whether  the  aection 
applies,  or  eouatitationally  can  apply,  to  a 
eorporatlon  not  derlTing  its  powers  from 
Um  aet  of  1SS4,  in  respeet  of  trades  not  eon- 
rtracted  nnder  Its  provisions,  it  ts  not 
neceeaary  for  ns  to  consider.  There  may 
have  been  a  saving  of  the  rights  of  ancb 
florporationa  under  g  IS.  That  qnastlon 
would  be  presented  If  the  Brighfam  Bail- 
nad,  instead  of  a  snoeeasor  in  title,  were 
daiming  an  ezamptinn.  Here  a  oorpoiatlon 
deriving  ita  right  to  exist  nnder  the  aet  of 
1B84  la  aaaoTtIng  an  ezemptloa  from  a  duty 
ImpoBcd  upon  It  by  the  law  which  created 
It.  The  authorities  are  numerous  and  oon- 
dnaive  that  no  oorporatlon  can  reoelTe,  by 
tnnafer  from  another,  an  exemption  from 
taxation  or  governmental  regulation  which 
b  Inconsistent  with  Ita  own  charter  or  with 
the  Constitution  or  Uws  of  the  state  then 
applicable;  and  this  is  true,  even  though, 
rnider  legislative  anthority,  the  exemption 
Is  transferred  by  words  which  clearly  In- 
clude it.  TrasV  r.  Magulre,  IS  Wall.  301, 
£1  L.  ed.  638;  Shielda  r.  Ohio,  9fi  U,  B.  3ID, 
U  L.  ed.  367;  Itaine  C.  B.  Co.  t.  Maine,  96 
U.S.489,24L.ed.83B;  Atlantio  *  0.  R.  Co. 
T.  Georjiia,  OS  U.  S.  350,  29  L.  ed.  161! ; 
LoiiiBvilte  &  N.  R.  Co.  v.  Falmea,  109  U.  8. 
244,  £7  L.  ed.  922,  3  Sup.  Ct  Bep.  193; 
Memphis  &  T.  R.  R  Co.  v.  Railroad  Comra. 
(Memphis  ft  L.  R.  R.  Co.  t.  Berry)  112  U. 
a  609,  S3  U  ed.  837,  S  Bnp.  a.  Rep.  200; 
Bt  Lonia,  I.  H.  ft  S.  B.  Co.  ▼.  Berry,  113 
D.  S.  46S,  26  L.  ed.  10S5,  S  Sup.  Ct  Rep.  620 ; 
Eeoknk  ft  W.  B.  Co.  v.  Hlasourl,  162  U.  8. 
301,38L.ed.4G0,  U  Bnp.  Ct  Rep.  692;  Nor- 
folk ft  W.  B.  Co.  V.  Pendleton,  1S6  U.  S. 
667,  39  L.  ed.  674,  16  Bnp.  Ct.  Rep.  413; 
Ifatoo  ft  M.  Valley  B.  Co.  t.  Adams,  180  U. 
8.  1,  4S  L.  ed.  S9S,  21  Sup.  Ct.  Rep.  240; 
Grand  Bapids  ft  I.  R  Co,  v.  Oabom,  103  U. 
B.  17,  48  L.  ed.  C9S,  24  Sup.  Ct.  Bep.  310; 
San  Antonio  Traction  Co.  t.  Altgelt,  200  U. 
a  304,  60  L.  ed.  401,  2«  Sap.  OL  Bep.  261. 


The  prinelple  governing  these  dedabn%^ 
BO  plain  that  It  needs  ao  reasoning  to  sup-g 
port  It,  Is  that  thoee  who  saelc  and'obtain* 
the  baneflt  of  a  charter  of  incorporation 
mnat  take  the  benefit  under  the  conditions 
and  with  the  burdens  prescribed  by  the  laws 
then  in  force,  whether  written  in  the 
Constitution,  in  general  laws,  or  in  the 
charter  itself.  The  Rochester  Railroad, 
therefore,  having  accepted  its  charter  under 
a  law  which  Imposed  upon  It  the  duty  of 
laying  pavements,  is  bound  to  perform  that 
duty,  even  in  respect  of  tracks  which,  while 
owned  by  a  predecessor  in  title,  would  have 
been  exempt 

The  foregoing  considerations  would  b* 
conclusive  of  the  case  were  It  not  that  tlw 
plaintiff  in  error  takes  another  position, 
which,  if  tenable,  would  avoid  the  result 
reached  by  either  oonrse  of  reasoning.  It 
Is  Insisted  that  this  Is  not  a  case  of  trans- 
fer of  an  exemption;  that  the  rules  govern- 
ing transfer  are  not  applicable  here;  that 
the  Brighton  Bailroad  has  not  ceased  to 
exist  as  a  corporation;  that  it  has  been 
merely  joined  by  merger  with  the  Rochester 
Railroad,  which  controls  It  by  stock  holdings, 
and  operates  it  by  virtue  of  its  francblsest 
and  that,  therefore,  the  Bochester  Railroad 
may  claim  and  enjoy  the  exemption  of  the 
Brighton  Railroad  In  Its  behalf  in  respect  of 
its  property.  In  support  of  this  view 
counsel  cite  Tomlinson  v.  Branch,  IS  WalL 
460,  81  L.  ed.  180;  Central  B.  ft  Bkg.  Co.  v. 
QeorgU,  02  U.  S.  683,  23  L.  ed.  767;  Tennes- 
see T.  Whitworth,  ubi  supra.  These  eases 
hold  that  where  corporations  are  united  in 
such  manner  that  one  continues  to  exist  as 
a  corporation,  owning  and  operating  Its 
property,  by  virtue  of  Ita  own  charter,  the 
corporation  thus  oontinulng  to  exist  still 
holds  Ita  immunities  and  exemptions  in  re- 
speet of  the  property  to  which  they  apply. 
But  the  eases  have  no  application  here.  It 
may  well  be  that  a  proceeding  for  condcra- 
nation  of  property,  begun  by  the  Brighton 
Bailroad,  would  not  abate  by  reason  of  Its 
oonsolidatlon  with  the  Rochester  Bailroad, 
as  held  In  [Be  New  York  Blev.  R  Co.]  43  N. 
Y.  S.  R.  661,  17  N.  Y.  Bupp.  778,  Affirmed  in 
133  N.  T.  690,  31  N.  B.  627.  An  examina- 
tion, however,  of  the  statute  under  which 
the  union  of  the  two  corporations  was  made, 
and  the  transactions  by  which  the  unionu 
was  accomplished,  shows  that  the  Brigh-g 
ton  'Bailroad  has  reaaed  to  e:iist  as  a* 
corporation.  The  Rochester  Railroad  first 
took  a  lease  of  the  Brighton  Bailroad,  ap- 
parently for  the  purpose  of  bringing  itself 
within  th*  provisions  of  the  act  of  1870. 
Then  all  the  stock  of  the  latter  corporation 
waa  acquired  by  exchange  of  shares  of  stock 
of  the  farmer  corporation.  Then  a  certlfl- 
eat*  of  the  transfer  of  atoek  was  Bled  with 
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tkt  MereUrjr  of  atet 
eparmtion  of  ths  law,  th*  "^tata,  pnipertf, 
ilgliU,  prlvilegM,  uid  fnnidiiM*"  of  the 
Brighton  Rftllroftd  Te«t«d  In  the  Rochester 
Railroad,  to  be  tbereafter  eontroUed  b7  th« 
Booheater  Railroad  in  tti  own  corporate 
namo.  The  law  does  not  expreSHlf  disiolre 
the  eelling  corporation,  but  It  leaves  it 
without  BtoelE,  offloen,  property,  or  fran- 
diise*.  A  corporation  without  Bhareholden, 
without  officers  to  manage  its  bu^eis, 
withont  property  with  which  to  do  business, 
Mtd  without  the  right  lawfully  to  do  buii- 
BeBB,  is  dissolved  by  the  operation  of  the 
law  which  brings  this  condition  Into  exist- 
owe.  Maine  G  B.  Co.  t.  Ualne ;  Eeolcuk  k 
W.  R.  Oo.  T.  UiHouri;  and  Yacoo  &  U. 
Valley  R.  Co.  t.  Adams,  nbi  snpra. 

The  indgroent  of  the  Bupreme  Court  of 
Now  York  if,  therefore,  affirmed. 

Ur.  Jutioe  White  concnn  in  tlia  rMOlt. 


(iOE  u.  8.  2») 

nfPTRE  STATE-IDAHO  HININO  ft  DB- 
TELOPINO  COUPAmr  and  Federal  Min- 
big  A  Smelting  Company,  Appts., 

T. 

KENWiajY  J.  HANLEY. 

ilppeal— diiect  nriew  of  decne  of  dicnlt 
couit— •when  jnriadietlon  ia  is  israe. 

1.  A  case  cannot  be  brought  up  to  the 
Bopreme  Court  of  the  United  States  by 
dinot  appeal  from  a  Federml  eircuit  nonrt, 
under  the  act  of  March  3,  18B1  (20  Stat,  at 
X^  827,  chap.  61T,  U.  B.  Comp.  Stat,  IMl, 
p.  488),  g  S,  as  one  in  which  the  Jurisdiction 
of  the  court  ii  In  issue,  where  the  juris- 
diction challenged  ia  not  that  of  the  court 
rendering  Qie  decree  from  wliich  the  appeal 
b  talcen,  but  is  that  of  the  court  which  ren- 
dered a  former  decree,  which  Is  aet  up  in 
the  bill  as  the  basis  of  the  title  in  suit. 
Appeal— direct   leriew  of  decree  of  dmit 

court— case  Involving  constiuetion  oi  ap- 
plication of  Federal  Constitution. 

2.  A  case  in  which  the  contention  is 
nsde  that  the  decree  which  Is  the  basis  of 
suit  is  void  as  violating  the  right,  under  the 
Federal  Constitution,  to  a  Jnry  trial  and  to 
due  prooees  of  law,  does  not  inroire  the 
eonatruction  or  application  of  such  Oonstitu- 
tion,  within  the  meaning  of  the  aet  of 
March  3,  18B1,  J  B,  authoriilng  direct  ap- 
peals from  the  rircuit  or  district  courts  to 
the  Federal  Supreme  Court,  where  the  real 
lasme  as  to  snch  prior  decree  was  whether 
H  was  rea  jvditiata  between  tiM  parties,  or, 
M  ia  contended  by  the  appellants,  waa  ren- 
dered without  Jurisdiction. 

[No.  S06.] 
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APPK&L  from  the  Cbenlt  Oourt  of  the 
UnitMi  Statea  for  the  District  of  Idaho 
to  Nview  a  decrea  sustaining  the  validity  of 
a  prior  deoree  sat  up  in  tiit  bill  as  tlie 
baais  of  title  In  salt.  Dismissed  foe  want 
of  jurlsdietion. 

Statament  by  Ur.  JuaUoe  Day: 

The  defendant  In  error,  complainant  be- 
low, brought  suit  in  the  circuit  court  of  the 
United  Statea  for  the  district  of  Idaho 
against  the  Empire  State-Idaho  Mining  & 
Developing  Company  and  the  Federal  Mining  » 
&:SmeltingCon]pany,appellants  herein.  TheJ 
bill,  filed  July  £7,  1004,  alleged *dl vera Ity  of* 
citizenship  as  the  ground  of  Jurisdiction, 
and  averred  that  the  Empire  State-Idaho 
Mining  A  Developing  Company,  the  Federal 
Mining  &  Smelting  Company,  and  complain- 
ant  are  the  owners  and  poasessoiv,  as  ten- 
ants  in  common,  of  tlie  Skookum  mine  and 
mining  eialm  and  the  ores  therein  contained, 
situated  in  Yroka  mining  district,  Bhoshon* 
eonnty,  Idaho.  The  complainant  waa  al- 
leged to  be  the  owner  of  an  undivided  one- 
elgbth  interest  in  the  fee  thereof,  and  tho 
Empire  State-Idaho  Mining  &  Developing 
Company  the  owiter  of  the  undivided  aeven 
eighths  of  said  mine  and  claim. 

There  are  other  allegations,  not  necas- 
aary  to  be  here  aet  out,  and  then,  in  tbo 
eighth  paragraph  of  the  bill,  it  Is  alleged: 

"8.  That  prior  to  May  17,  1002,  the  de- 
fendant Empire  SUte-Idaho  Mining  ft  De- 
veloping Company  extracted  from  said  mine, 
through  said  tnnneU,  large  quantities  of 
ore,  and  sold  the  same,  and  received  all  of 
the  proceeds  thereof,  and  paid  no  part  of  tha 
same  to  complainant;  that  complainant 
brought  suit  oa  March  19,  18M,  !n  tho 
United  States  circuit  court,  district  of 
Idaho  (a  court  having  Jurisdiction  of  the 
parties  and  subject-matter),  against  said  de- 
fendant and  Charlee  Sweeny  and  F.  Lewia 
Clark,  to  recover  hU  ahare  of  the  proceeds, 
and  to  quiet  his  title  to  said  mine  and  ore 
bodies;  and  tn  said  suit  recovered  a  decrea 
agalnat  said  defendant  Empire  State-Idaho 
Mining  ft  Developtng  Company,  duly  given 
and  made  in  aald  United  States  circuit 
court  at  Moscow,  Idaho,  on  or  about  Novem- 
ber 17,  1902,  for  the  sum  of  one  hundred 
seventy-five  thousand  dollars  (9170,000), 
and  which  decree  quieted  the  title  of  this 
complainant  to  said  one-eighth  Interest  in 
said  claim  and  ore  bodies,  a  certified  and 
attested  copy  of  which  decree  was,  on  the 
—day  of  November,  1902,  recorded  in  Sho- 
shone county,  Idaho,  and  the  amount  de- 
oreed  to  complainant  therein  remains  un- 
paid and  nnsatisfled,  excepting  the  sum  of 
t0,023.42;  that,  as  the  result  of  an  appeal 
from  said  decree  by  complainant,  the  aanw 
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wu,  so  Ue  10th  da7  of  Vmj,  ION,  ao  modl- 

^  fted  M  to  make  the  Mnonnt  thanof  tZ6S,- 

Q  OBIjU,  with  interest  ther«oii  from  Pebnurj 

*  IS  nntfl'faid,  At  7  per  eont  per  Mwum,  ftnd 

tko  laid  SBiouiit  uid  every  psrt  thereof  U 

aow  nnpmld.'' 

The  bill  kTen  tiie  extnMtton  of  %  large 
mmoont  of  ore  In  wbleh  the  eomplaiiunt  al- 
lies he  Is  entitled  to  an  taterest,  and  that 
the  defendant!  the  Empire  State-Idaho  Min- 
ing &  Developing  Company  and  the  Federal 
ICning  &  Smelting  Company  deny  the  title 
of  the  oomplalnant  to  the  mining  and  ore 
bodies.  It  further  arera  that  th*  defend- 
ant* are  appropriating  the  orei  mined  to 
their  own  use,  and,  after  other  allegations 
■ot  necessary  to  be  set  out,  prays  for  an 
injunction  restraining  the  defendants  from 
extracting  ore  from  the  SIcooknm  mine 
pending  the  rait,  and  for  an  aceonntlng  for 
tba  ores  extracted  from  the  mines  and  claim 
afam  May  IT,  IWS. 

By  the  amended  answer  the  defendants, 
among  other  defensea,  set  up  that  the 
whkh  they  are  eitraotlng  belong  to  a  vain 
or  lode  not  having  its  apex  within  the 
Skookum  mining  claim,  but  belonging  to  a 
v«(b  having  ita  apex  within  the  lode  mining 
■lalm  lying  to  the  north  of  th*  Skoolmm 
■Mm  and  a  part  of  the  San  Carlos  daim, 
owned  by  the  defendants,  and  deny  that  the 
dtfeBdaata  are  mining  any  ores  in  which  the 
eomplainant  has  an]'  right,  and  avert 
tte  claim  thereto  U  wtthont  merit; 
eoming  to  answer  the  eighth  paragraph  of 
the  bill,  setting  up  the  decree  npon  whidi 
the  plaintiff  reUed  for  his  Utl^  the  de- 
fendant* set  up  paragraphs  0  and  1: 

"8.  Anawerb^  paragraph  eighth  of  the 
UU,  these  defendants  admit  that  an  action 
waa  brought  against  the  partie*  named  in 
laid  paragraph  a*  alleged  therein,  Init  deny 
tbat  said  action  waa  brought  to  qnlet  title 
to  said  ore  bodies,  or  that  the  decree  therein 
did  In  faot  qnlet  title  to  said  ore  bodies 
an  nndlrided  one-eighth  intereet  therein  in 
the  complainant,  and  allege  further  con- 
owning  said  decree  In  said  action  that  the 
•oort,  in  the  said  action,  had  no  juriadiotion 
ttt  determine  title  to  the  said  Skookum 
nine  or  to  the  ore  bodies  lying  within  or 
■  tensath  the  aald  mining  claim,  for  the 
H  rauon  that  the  bill  of  complaint  In  the  said 
*  action  does*Bot  purport  to  be  an  action  to 
qniet  title  to  the  said  mine  or  ore  bodies, 
nor  doea  the  same  make  a  ease  for  the  quiet- 
ing of  title  thereto,  nor  ia  it  such  a«  to 
authorize  the  decree  rendered  in  said  action, 
parportlBg  to  quiet  the  title  to  aald  mine 
and  ore  bodies,  and  for  the  further  reason 
allaged  hy  defendants  to  be  a  fact,  that  no 
opportunity  waa  given  to  the  defendants 
Ikeraln  to  litigate  the  title  to  said  ore 
hoilm  before  the  devaa  in  a^d  Mtlon  pnr> 


otmunenoement  of  said  acUou,  the  defendant 
herein,  Bmpire  State-Idaho  Mining  &  De- 
veloping Company,  waa,  as  shown  by  the 
complaint  herein.  In  exclusive  posseeslon  of 
such  ore  bodies,  and  the  complainant  was 
out  of  possession  thereof,  and  an  action  ot 
law  alone  would  He  in  the  Federal  court 
to  determine  title  to  such  ore  bodies,  and 
that  the  defendant  tlierein,  being  the  de- 
fendant Empire  State-Idaho  Mining  &  De- 
veloping Company,  had  a  right,  under  the 
Uw>  and  Constitntion  of  the  United  States, 
to  a  trial  by  jury  of  the  question  of  title  to 
said  ore  bodies,  and  defendants  allege  that 
ao  much  of  the  decree  in  said  action  aa 
undertook  or  purported  to  quiet  title  to 
such  ore  bodies  waa  and  Is  absolutely  void 
as  to  the  Empire  State-Idaho  Mining  A  De- 
veloping Company,  because  the  same  consti- 
tuted and  was  in  fact  an  attempt  to  deprive 
it  of  its  properfy  without  due  prooea*  at 
law  within  the  meaning  of  article  S  of  the 
amendments  to  the  Constitution  of  the 
United  Statos,  and  because  the  same  consti' 
tuted  an  adjudication  of  Its  propsrty  right* 
without  its  oonsent  by  the  eourt  without 
a  Jnry,  contrary  to  the  provisions  of  article 
T  of  the  amendments  to  ths  Constitution  of 
the  United  SUtes. 

"7.  The  detendanta  attach  hereto,  marked 
Exhibit  A,  and  pray  that  the  aam*  may  be 
taken  aa  a  part  of  this  answer,  copiek  of 
the  complaint,  answer,  and  repllcstlon  In 
the  action  referred  to  In  the  righth  para- 
graph in  the  bill,  and  allege  that  the  same 
oonatitated  the  sole  pleading*  in  the  said 
action,  and,  together  with  the  evidence,  con- 
stituted the  sole  basla  for  the  llusl  decree* 
rendered  therein,  a  eopy  of  which  ii  at-<S 
tached'heieto  and  marked  Ezliibit  B,  and* 
made  a  part  hereof;  that  after  the  repli- 
cation in  said  cause  waa  filed  testimony  waa 
taken  before  an  examiner,  on  the  part  of 
the  complainant,  in  aupport  of  the  allega- 
tions contained  in  the  bill,  to  wit,  the  al- 
legatkmi  that  the  defendants  Clark  and 
Sweeney  had  acquired  the  one-eight  inter- 
est In  the  Skookum  mine  from  the  com- 
plainant by  fraud,  covin,  and  deceit,  and 
testimony  wa*  intittduced  by  the  defendants 
contradicting  the  testimony  of  the  com- 
plainant, and  tending  to  support  the  af- 
flnnative  allegations  of  the  answer,  and  no 


testimony  wsa  offered  or  tsken,  either  for 
complainant  or  defendants,  concerning  the 
said  one-eighth  Interest  except  the  evidence 
for  and  against  fraud,  covin,  and  deceit,  aa 
before  alleged.  Thereupon  tha  said  cause 
was  aubmitted  to  the  court  for  dediion,  and 
the  said  drcnit  oouri  entered  a  decree  fn 
favor  of  the  defendants  therdn.  There- 
upon eomplainaat  In  that  anit  appealed  to 
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tbs  Uiilt«d  StfttM  «aiirt  of  appul*  for  the 
ninth  circuit  from  the  Hid  decrM,  and  the 
laid  court,  aft«r  »  hearing  npon  the  plead- 
IngB  and  the  evidence  before  It,  found  that 
the  allegationa  of  the  bill  relating  to  the 
frand  In  procuring  title  to  the  one-eighth 
Interert  claimed  by  the  said  Banley  were 
anstained  by  the  evidence,  and  the  decree 
was  rerersed  and  the  cauM  sent  back  to  the 
drcuit  court  for  the  further  proceedings 
hi  accordance  with  the  opinion.  Thereupon 
as  order  wae  made  by  the  drcuit  court 
directing  an  accounting,  and  evldenea  wae 
introduced  by  complainant  to  show  the 
amount  and  value  of  ores  extracted  from  the 
ekooknm  mine  prior  to  May,  190S,  by  the 
defendant!  In  said  luit  That  defendants  In 
the  said  action  thereupon  offered  to  prove 
that  the  said  ore  eo  eitractad  from  under- 
neath the  Bkooknm  mine  prior  to  that 
time  wae  part  of  the  vein  having  Its  apex  In 
the  aaid  San  Carlos  claim,  above  referred 
to,  owned  by  defendants,  and  that  the  said 
San  Carlos  claim  was  so  located  that  its 
extralateral  rights  inelnded  the  ore  bodies 
from  which  the  said  ores  were  extracted, 
e  The  said  offer  to  prove  the  said  fact  was 
S  thereupon  denied  I^  the  said  court,  acting 
*  nnder*the  order  of  the  United  States  circuit 
court  of  appeals  for  the  ninth  drcuit.  In  a 
certain  mandamus  proceeding  brought  In 
said  court  to  test  the  question ;  that  defend- 
ants in  the  said  action  thereafter,  and  at 
all  times,  contended  and  Insisted  that  they 
had  a  right  to  show  In  the  accounting  that 
the  ores  taken  from  under  the  Skooknm 
elaim  were  a  part  of  the  vein  apeziug  In  the 
San  Carlos  claim,  of  which  the  defendants 
were  the  owners,  and  that  the  court  was 
without  jurisdiction  to  render  a  decree  In 
the  aaid  action  quieting  title  to  the  Bkotdnun 
mine,  or  to  the  ore  bodies  referred  to  In  the 
UII  of  complaint,  but  Its  contentions  and 
objections  and  were  overruled  and  the  de- 
cree averred  by  the  complainant  was  ren- 
dered notwithstanding  such  protests  and 
objections;  and  defendants  aver  that  the 
said  decree  purporting  to  quiet  title  In  said 
ore  bodies  was  rendered  without  evidence 
being  taken  upon  the  said  contention  of  the 
defendants,  and  without  any  evidence  what- 
ever being  heard  which  threw  any  light 
upon  the  contention;  and  said  decree  was 
thereafter,  upon  appeal  to  the  United  States 
circuit  court  of  appeals  for  the  ninth  circuit, 
affirmed,  the  court  in  said  oause  holding  as 
ground  for  its  action  that  the  bill  of  com- 
plaint msdp  a  cause  for  quieting  title  to 
the  one-eighth  intereet  in  the  said  Skookum 
mine  and  to  the  ore  bodies  in  the  limits 
thereof,  and  that  the  defendants  In  said 
cause,  having  failed  to  plead  title  to  the 
on  bodiea  In  thenuelvei  by  virtue  of  the 


faota  hereinbefore  set  up,  w«n  estopped  to 
litigate  the  said  facta." 

The  complainant  below  Bled  ezeepttons  to 
this  aromded  answer.  In  wUdk  he  av«Ted 
that.  In  the  former  decree,  the  title  to  the 
ore  bodies  in  question  was  quieted,  and  that 
the  issues  made  in  that  ease  were  within  the 
jarisdictlon  and  power  of  the  court  to  de- 
termine, and  that  the  qnaetl<»i  of  the  right 
and  title  to  one  eighth  of  the  Skookum 
mine  and  mining  claim  and  ores  therein 
contained  had  been  determined  in  the  for- 
mer suit  in  favor  of  the  oomplalnant,  and  Um 
said  queetion  had  become  res  judicata  In 
a  court  having  jurisdiction  of  the  parties^ 
and  the  eubjeet- matter.  J) 

*  Upon  hearing  the  exoeptions  to  the  ■ 
amended  answer,  they  wen  ■nstalned  and 
the  answer  held  Insufficient  Thereupon  the 
defendants,  averring  that  the  court  was  In 
error  and  that  the  said  amended  answer 
constituted  a  defense,  declined  to  plead 
further,  and  elected  to  stand  npon  the 
amended  answer.  The  oomplalnant  there- 
upon moved  the  court  for  a  final  decree  lor 
one  eighth  of  the  amounts  stated  in  para* 
graph  9  of  the  answer  to  have  been  mined 
as  therein  stated.  A  final  decree  wM  ren- 
dered accordingly,  and  thereupon  a  ditMt 
appeal  was  taken  to  this  oourt. 

Heasrs.  George  Tomer  and  F.  T.  Post  lot 

appellanta, 
Mr.  Hyren  A.  PolMim  for  appellee. 

Ur.  Justloa  Day  delivered  the  o^nlon  of 
the  court: 

In  the  brief  and  argument  of  the  leaned 
oounMl  tot  the  appellants  It  la  said:  The 
sole  question  In  the  ease  is  whether,  on  the 
facts  set  np  and  pleaded  In  the  answer, 
there  was  jurisdiction  in  the  United  States 
drcuit  court  in  the  farmer  suit  to  render 
the  judgment  quieting  in  the  complainant, 
Hanley,  title  to  one  eighth  of  sit  the  ore 
bodies  found  within  the  boundaries  of  the 
Skookum  mining  claim.  The  lower  court 
thought  the  answer  failed  to  show  want  of 
jurisdiction,  and  sustained  ecmiplainant's  er- 

iptloos." 

A  pretlminary  question  for  examiaalion 
In  this  court,  althougb  not  made  in  argu- 
ment by  ooimsel,  Is  whetiier  this  court  has 
jurisdiction  of  this  ease  by  direct  appeal 
from  the  judgment  rendered  In  the  circuit 
court  of  Idaho.  It  Is  apparent  from  the 
statement  preceding  this  opinion  that  the 
extent  and  effect  of  the  adjudication  In 
the  first  case,  wherein  the  complainant  al- 
leges title  was  decreed  to  him,  was  the  real  m 
eontrovfrey  between  the  parties.  The  com-  § 
plainant* contended  that  the  court  In  the* 
formsr  •»•  Imi  adjadleated  title  to  all  of 
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tlM  on  bodiM  fonnd  within  Uh  txmndariea 
of  tha  Skookom  olaim."  Tbe  dsfandanti 
oonteiided  tluit  the  ore  bodie*  in  cDntroTeny  . 
belonged  to  uiother  mine,  the  Ban  Carloa, 
tlie  property  of  the  defendant*,  hj  rekaon 
of  the  fact  that  they  are  of  a  vdn  which 
ba«  ita  apex  in  the  San  CuhM  mining  elalm, 
and  not  in  the  Bkooktuni  and  that  the  de- 
eree  In  tha  former  mit  waa  without  jnria- 
diction  in  to  far  aa  it  undertook  to  quiet 
title  for  each  ore  bodJei,  beoauae  the  plead- 
inge  in  that  suit  made  no  case  for  mcb  d»- 

If  thia  oaae  can  aome  here  fajr  direct  ap- 
peal It  must  be  because  it  ia  within  |  6  of 
the  court  of  appeals  act  1S91,  providing  for 
direct  appeala  in  certain  cases  from  the  dr- 
euit  court  to  this  court  26  Stat,  at  L.  827, 
dkap.  GI7,  S  9.  U.  S.  Comp.  Stat.  1001,  p. 
488.  It  cannot  be  brought  directly  here  as 
a  eaae  in  which  the  Jurisdiction  of  the  eonrt 
la  in  lasne;  for  the  jurisdiction  challenged 
la  not  that  of  the  court  rendering  the  de- 
cree from  which  this  appeal  is  taken,  but  la 
that  of  the  oourt  rendering  the  fonner  de- 
gree, which  Is  set  np  in  the  complaint  a*  the 
baaia  of  the  title  sued  upon.  Re  Lennon, 
160  U.  8.  393,  ST  L.  ed.  1120,  14  Sup.  Ct 
Bep.  123. 

If  the  ease  is  properly  here^  it  moat  be 
because  it  is  one  which  InTolves  the  oon- 
atmetion  or  application  of  the  Conatitution 
«f  the  United  States.  It  has  been  repeated- 
if  held  that  it  is  only  when  the  Constitu- 
tion of  tha  United  Statea  is  directly  and 
BMessarily  drawn  in  qnestion  that  such  an 
appeal  can  be  taken,  and  the  case  must  be 
one  in  which  the  construction  or  application 
of  the  Constitution  of  the  United  States  Is 
involved  u  controlling.  We  think  this  case 
li  not  of  that  character.  It  Is  evident  that 
the  real  issue  as  to  the  former  Judgment 
was  whether  it  was  r»t  judioata  between 
the  parties,  or,  as  contended  by  the  appel- 
lants, rendered  witliont  jurisdiction.  The 
eourt,  in  deciding  agalnrt  the  appellsjits, 
dedded  that  the  court  had  Jurisdiction,  and 
that  the  former  decree  was  conclusive. 
This  decision  does  not  necessarily  and  dl- 
g  reetly  Involve  tbe  oonatruction  or  appU- 
m  eatlon  of  the  Constitution  of  the  United 
States.  'In  World's  Columbian  Eipft-itinn  v. 
United  SUtes,  6  C.  a  A.  71,  16  U.  S.  App. 
ISO,  &e  Fed.  067,  Mr.  Chief  Justice  Fuller, 
•peeing  for  the  eourt,  saldi  "Cases  In  which 
the  construction  or  applioaUon  of  the  Con- 
stitution is  Involved,  or  the  oonstltn- 
tlonailty  of  any  law  of  the  United 
States  U  drawn  In  question,  are  cases  which 
present  an  Issue  upon  such  construction  or 
application  or  constitutionality,  the  deci- 
sion of  which  Is  controlling;  otherwise 
arary  ease  arising  under  tha  lavs  of  the 
United  Butas  ml^t  fee  said  to  Involva  tha 


construction  or  application  of  tha  Conatitn- 
tlon,  or  the  validity  of  such  laws." 

Ke  Lennon,  supra,  was  a  proceeding  la 
habeas  corpus  to  discharge  a  party  held  up- 
on an  order  for  imprisonment  for  failing 
to  pay  a  fine  impoaed  for  oontempt^  Tha 
petitioner  alleged  that  the  circuit  court  had 
no  jnrls4lietion  of  the  case  In  which  the  or- 
der of  injunction  Iiad  been  issued,  for  vio- 
lation of  which  the  petitioner  was  alleged 
to  be  guilty  of  contempt;  and  that  it  had 
no  jurisdiotlon  either  of  the  subject-matter 
or  of  the  person  of  the  petitioner.  The  ap- 
plieaUon  being  denied  and  direct  appeal 
being  taken  to  this  court.  It  was  held  that 
it  would  not  lie  under  §  5,  act  of  March 
8,  1891,  because  the  jurisdiction  of  the  air< 
cuit  court  of  the  petition  for  habeas  corpus 
was  not  in  Issue,  nor  was  the  coastruaUon 
or  application  of  the  Constitution  involved. 
Of  the  latter  phase  of  the  case  Mr.  Chief 
Justice  Fuller,  speaking  for  tbe  court,  saldt 

"Nor  can  the  attempt  be  successfully 
made  to  bring  the  case  within  the  class  of 
cases  In  which  the  construction  or  applica- 
tion of  the  Constitution  Is  involved  in  tha 
sense  of  the  statute,  on  the  contention  that 
tbe  petitioner  n&a  deprived  of  his  libcrtr 
without  due  process  of  law.  The  petition 
does  not  proceed  on  any  such  theory,  but 
entirely  on  the  ground  of  want  of  jurisdi^ 
tion  In  the  prior  case  over  the  subject- 
matter  and  over  the  person  of  peti- 
tioner. In  respect  of  inquiry  into  which 
the  jurisdiction  of  the  circuit  court  was 
sought.  If,  in  the  opinion  of  that  court,  tha  ^ 
restraining  order  had  been  absolutely  void.S 
or  the  petitioner  were  not  bound'by  it,  he* 
would  have  been  discharged,  not  be<nuse  ha 
would  otherwise  be  deprived  of  due  proe- 
eaa,  bnt  because  of  the  invalidity  of  the  pro- 
ceedlnga  fm-  want  of  jurisdiction.  The  opin- 
ion of  the  drcult  court  was  that  jurisdiction 
in  the  prior  suit  and  proceedings  existed, 
and  the  discharge  was  refused;  but  an  ap- 
peal from  that  judgment  directly  to  tliis 
court  wonld  not,  ther.^fore,  lie  on  the  ground 
that  the  application  of  the  Constitution  was 
involved  as  a  consequence  of  an  alleged  er- 
roneous determination  of  the  questions  ao- 
tually  put  In  issue  by  the  petitioner." 

In  Caiej  v.  Houston  &  T.  C.  R.  Co.  160 
U.  S.  170,  37  L.  ed.  1041,  14  Sup.  Ct.  Rep 
03,  in  wliich  a  bill  In  equity  had  been  filed 
in  order  to  Impeach  and  set  aside  a  decree 
of  foreclosure  on  tha  ground  of  fraud  and 
want  of  Jurisdiction  In  the  foreclosure  suit, 
It  was  held  that  no  ease  for  appenl  direct- 
ly to  this  court  was  maoe  as  one  that  ill> 
TOlved  the  construction  or  application  of 
the  Constltntlon  of  the  United  States.  In 
that  case  Ur.  Chief  Justice  Fuller,  delivering 
the  opinion  of  the  court,  said : 

"It  is  argued  that  the  raeord  shows  tlwt 
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aomplidiuuiU  bad  be«a  deprived  of  their 
property  witbout  due  proeesa  of  law,  by 
meaiu  of  tbe  decree  BttackEd,  but  because 
the  bin  alleged  Irregularities,  enors,  and 
furiadietional  defects  in  tbe  foreoloture 
proceedings  and  fraud  In  reepect  thereof 
and  in  the  subEecjueiit  traniactions,  which 
might  Iiave  eoabled  the  railroad  company, 
upon  a  direct  appeal,  to  have  aTotded  the 
decree  of  «ale,  or  which.  If  enstalned  on 
thia  bill,  might  have  juatifled  the  circuit 
court  In  letting  aside  that  decree,  It  does 
not  follow  that  the  eonatmctlon  or  a[^1i- 
eatton  of  the  Conttltutlon  of  the  United 
States  was  involved  in  tbe  case  In  the  sense 
at  the  statute.  In  paasiiig  upon  tbe  validi- 
tj  of  that  decree  the  circuit  court  dedded 
no  question  of  the  conntruetion  or  tbe  ap- 
pUeation  of  the  Constitution,  and,  as  we 
have  said,  no  such  question  was  raised  for 
Its  consideration.  Our  conclusion  ia  that 
the  motion  to  dismiss  tha  appeal  most  be 
u  •ostained." 

fj  The  casaa  cited  were  followed  and  the 
*  principles  deducible  'therefrom  applied  in 
Coamopolitan  Mln.  Oo.  v.  Walsh,  193  U.  B. 
460,  48  L.  ed.  71S,  24  8np.  Ct.  Rep.  489.  In 
that  eaae  It  waa  contended,  in  a  replication 
to  an  answer  setting  up  certain  former  Jndg' 
mepta  rendered  egajnat  the  complainant  aa 
a  bar  to  the  ault  brought  by  it  to  reoovw 
poasesaion  of  tbe  real  property  sold  under 
the  judgments,  that  they  were  awarded 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment.  And  this  waa  upon 
the  theory  that  the  servlee  of  process  In 
the  atate  courts  upon  tbe  corporation*!  agent 
In  the  anita  where  the  jndgments  were  ren- 
dered wa*  unauthorized  hy  the  laws  of  tlie 
state  or  the  genersl  principles  of  law.  It 
waa  held  that  the  caae  was  not  one  directly 
luToIving  the  oonetnictlon  or  application  of 
ths  Federal  Constitution  within  tbe  mean- 
ing of  S  6  of  the  act  of  March  S,  1891,  and 
ibe  writ  of  error  waa  dismiased. 

We  think  the  prindplea  involved  In  theae 
caaea  decisive  against  jurisdiction  in  this 
eonrt  of  this  appeal.  It  Is  true  that  It  Is 
averred  in  the  sixth  paragraph  of  the 
amended  anawer  above  aet  forth  that.  In 
ths  action  to  determine  tlUe  to  the  ore 
bodlea,  the  mining  company  had  the  right, 
under  the  laws  and  Constitution  of  the 
United  States,  to  a  trial  by  jury,  of  which 
it  was  deprived;  and  tliat  ao  much  of  the 
decree  as  undertook  to  quiet  title  to  the 
ore  bodies  was  rendered  without  jurisdie- 
tion,  because  the  same  eonrtitutad  and  was 
in  fact  an  attempt  to  deprive  the  defendant 
of  Its  property  without  due  prooesi  of  law, 
1b  vlolatioit  of  the  Federal  Constitution. 
Bnt  these  averments  of  eoncluaiona  as  to 
«oa»tItuUonal  rights  do  not  change  the  teal 
«liaracter  erf  the  caatrorrav  and  make  it 
■Bd.  Hota— Tor  oases  In  point 


a  case  In  whidi  flu  eontrotllng  rule  of  de- 
cision Involves  tbe  construction  or  applica- 
tion of  the  Constitution  of  tbe  United 
States. 

Tbe  thing  rolled  upon  In  this  case  was  the 
oontrolling  effect  as  res  judicata  of  a  decree 
rendered  between  ths  parties  in  another 
Euit.  And  tbe  real  Issue  was  as  to  the  ju- 
risdiction of  the  court  to  render  the  decree. 
Tbe  determination  of  that  question  did  note 
involve  tbe  construction  or  application  ofS 
tbe  Constitution  of  the  United  SUUs.  The* 
dreuit  court  held  that  the  court  rendering 
the  first  decree  bad  jurisdiction  to  deter- 
mine the  ownership  of  tbe  ore  bodies  under- 
neath tbe  surface  of  the  Skookum  claim. 
The  court  thus  really  decided  a  question  of 
res  judteata  between  the  parties  upon  gen- 
eral principles  of  law.  And  it  does  not  con- 
vert the  decision  into  one  Involving  tbe  con- 
struction and  application  of  tbe  Constitu- 
tion of  ttie  United  States  to  aver,  argumen- 
taUvely,  that  to  give  such  effect  to  a  tof 
mer  adjudication  under  the  eircnmstanoe* 
amonnts  to  depriving  a  party  of  due  proc- 
ess of  law. 

We  are  of  opinion,  therefore,  that  tha 
case  does  not  coma  within  the  Sth  aeetion  of 
the  circuit  court  of  appeals  act  aa  one  dl- 
rectly  appealable  to  this  court. 

Tbe  appeal  ia  dismieaed  for  want  of  J>- 
rlsdleUon  in  this  court. 

<MI  O.  B.  IW) 
DAVIDSON  STBAMBHIP  COMPAKT,  Hit 
in  Err., 

UNITED  STATES  OF  AMERICA. 

CollisiaD— with    government    breakwater—* 
negligence, 

1.  A  oaptain  mgaged  In  navigating  the 
waters  of  I^ks  Superfor  cannot,  as  a  mat- 
ter of  law,  be  said  to  be  free  from  negligence 
in  oolll^ng  with  an  uncompleted  extension 
of  a  government  breakwater  in  an  Impor- 
tant harbor  in  that  lake,  where  he  bad  llie 
means  of  ascertaining  the  conditions,  wMeh, 
if   known,  would  have  prevented   tbe  eol- 


lisioi 

Appeal— review  of  facta, 

£.  The  determination  of  the  jury,  ap- 
proved by  the  trial  court  and  by  tbe  cir- 
cuit court  of  appeals,  respecting  tbe  negli- 
gence of  the  ca^in  of  a  steamer  In  run- 
ning Into  and  injuring  an  uncompleted  ex- 
tenaion  of  a  government  breakwater  in  a 
harbor,  and  respecting  the  contributory  ueg- 
ligenee  of  the  goveniroent,  cannot  be  dis- 
turbed hy  the  Federal  Supreme  Court  If 
there  la  any  erldenee  upon  whiob  It  ean  be 

[No.  2S0.] 
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IN  ERROR  to  tlia  United  StatM  Circuit 
Oonrt  of  Appeal*  for  Um  Eighth  CSi- 
enit  to  review  a  Judgment  which  affirmed  a 

Judgment  of  the  Circuit  Conrt  for  the  Dia-  "high,  and  on  It  waa  hung 
trict  of  Minnesota  in  favor  of  the  United 
Btatea  In  an  action  to  reeoYer  for  Injnriet 
to  a  govomment  breakwater,  alleged  to 
have  been  occasioned  by  the  negligence  of 
the  captain  of  a  steamer.      Afllrtned. 

See  eame  g«m  below,  73  G.  a  A.  42fi,  I4S 
Ted.  31S. 

The  facte  are  stated  in  the  opinion. 

Uesan.  Charles  B.  Eiemer  and  HnrnoB 
A.  Eell«7  for  plaintiff  in  error. 

Assistant  Attorney  Qeneral  Poidr  for  de- 
.lendant  in  error. 


>  *Ur.  Justice  Brewer  delivered  the  o^nion 
of  the  court: 

On  April  1,  1S02,  the  United  SUtas  com- 
menced this  aetion  In  the  circuit  court  of 
the  United  States  for  the  district  ot  Uinne- 
■ota  to  recover  for  Injuries  charged  to  have 
been  done  through  the  negligence  of  the 
Davidson  SteaniBhip  Company  to  a  govern- 
ment breakwater  at  Two  Harbors,  Lake  Sn- 
perlor.  The  defendant  answered,  denying 
the  negligenoe,  and  alleging  tliat  the  re- 
•nlt  waa  due  to  the  negligence  of  the  govern- 
ment, the  plalntifT.  No  question  was  mads 
as  to  the  amount  of  the  injury.  Trial  was 
had  before  a  jury,  which  returned  a  ver- 
dict for  the  government.  Judgment  there- 
on was  entered  by  the  drcuit  court.  This 
Judgment  was  affirmed  by  the  drcult  conrt 
of  appeals  for  the  eighth  circuit  (73  C.  C. 
A.  42S),  and  from  that  eourt  brought  here 
on  writ  of  error. 

In  m  general  way,  the  facta  are  that  on 
the  night  of  July  24,  1901,  the  steamer 
Bhenandoah,  the  property  of  the  steamahip 
company,  ran  Into  the  govsmment  break- 
water at  Two  Harbors,  Minnesota.  Agate 
bay,  Lake  Superior,  la  the  harbor  of  the 
village  of  Two  Harbors,  and  Is  an  open 
bay,  across  the  month  ot  which  there  are 
breakwaters  extending  from  either  shore, 
nmnlng  in  an  easterly  and  westerly  direc- 
tion, and  leaving  an  open  epaoa  as  an  en- 
trance to  the  iron  ore  and  other  docks  In  the 
bay.  The  breakwater  extending  from  the 
•aaterly  side  had  been  constructed  for  a 
Bomber  of  years,  extending  into  the  ba^  for 
B  distance  of  about  760  feet,  and  Its  outer 
■sd  indicated  in  the  nighttime  by  a  fixed, 
large  red  light,  IS  or  20  feet  high.  In  I89S 
the  government  projected  an  extension  of 
this  breakwater  of  about  300  feet  in  length, 
and  at  an  angle  of  4S  degrees  from  the  orig- 
inal breakwater.  At  the  time  of  the  in- 
Jury  this  extension,  composed  of  wooden 
erib*  filled  with  stone,  had  been  carried  to 
if  full  length,  bnt  not  built  up  to  its  In- 
tanded  hel|^t,  and,  tn  fact,  riaing  only  a  few 


inches  above  the  snrface  of  the  water.    Om 
the   extreme  outward  end  of  the  new   ■■^■s 
tension  was  a  maat  or  pole  about  IE  f^at^ 

white  light  or  lantern.    The  original  fixed 

red  light  on  the  old  breakwater  had  been 

moved  back  some  30  feet,  la  order  that  tba 

work  could  be  properly  Jalaed  to  tha 


On  the  evening  named  the  Shenandoak 
loaded  a  cargo  of  iron  ore  at  Superior,  m^ 
oonsin,  and  proceeded  to  Two  Harbors,  to  take 
in  tow  a  barge  that  was  being  loaded  then. 
Whsn  the  vessel  left  Superior  tha  night  waa 
dark  and  stormy  and  the  sky  covered  with 
clouds,  with  a  heavy  wind  blowing  from 
the  northeast,  making  a  high  sea.  Arriving 
olT  Two  Harbors  at  about  11  o'clock,  tha 
steamer  headed  for  the  entrance.  Intending 
to  enter  port,  as  she  had  formerly  done, 
dose  to  the  easterly  breakwater.  When 
she  had  approached  within  about  200  foet 
the  surf  was  seen  breaking  over  the  exten- 
sion of  the  breakwater.  Her  engines  were 
promptly  stopped  and  reversed,  bnt,  not- 
withstanding tiiis,  she  struck  thla  extension 
about  125  feet  from  the  fixed  red  light, 
and  did  eonalderable  damage  to  it,  bat  with- 
out injury  to  herself.  The  port  of  Two 
Harbors  la  on  the  north  side  of  lAke  8n- 
perior,  about  27  miles  from  Duluth,  and  ona 
of  the  moat  Important  iron  ore  loading 
points  on  the  Great  lAkea. 

Now,  whether  the  Injury  waa  the  featllt 
of  negligence,  and  which  party  waa  guilty 
of  negligence,  are  questions  of  faet  prop- 
erly dd:erminable  by  a  jury.  These  ques- 
tions are  the  only  ones  dlscuseed  by  connsd 
for  the  Gteamsfalp  company,  and  therefore 
to  them  alone  we  direct  our  attentbn.  It 
is  true  in  the  aaalgnment  of  errors  some 
other  matters  are  named,  but  they  are  not 
called  to  our  attention  in  brief  or  argument, 
and  an  examination  of  them  shows  that 
very  properly  eonnsel  for  the  steamship 
company  considered  them  not  suffidentlj 
Important  to  Justly  any  discussion. 

It  Is  well,  before  noticing  the  testimonyi 
to  consider  tha  extent  to  which  our  inquiry 
may  properly  go.  The  settled  rule  Is  that 
where  negligence  Is  a  mere  qneation  of  fact,  ^ 
and  nothing  appears  which  Ii  negligencea 
per  «e,  the  determination*of  the  question  Is* 
peculiarly  the  province  of  a  jury,  and  Its 
conclusions  will  not  be  disturbed  unless  It 
is  entirely  dear  that  they  were  eTToneons. 
Courts  do  not  approach  the  question  as 
an  original  one,  and  consider  whether.  In 
their  judgment,  the  testimony  does  or  doei 
not  prove  negligence,  but  socept  the  deter- 
mination of  the  jury,  if  there  Is  any  evi- 
dence upon  which  It  can  be  rested.  Thla 
is  the  general  mle  in  respect  to  all  man 
qnoatfons  of  boL  AnUiorittsa  la  this  aow^ 
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M  wtll  M  b  oth«Ta,  an  kbiiiiduLt  uid 
tfaw  im  tU*  point.  H  b  HffieiMit  to  ra- 
te to  am  or  two. 

Sfcmx  cat;  ft  P.  B.  Od.  T.  Btont,  IT  WalL 
«T,  21  L.  «d.  T4S,  wu  Ml  Mtion  to  raoorar 
duDftgM  in  behalf  of  ■  bo/,  alx  jmn  of 
•ga,  ftr  injuries  nutidnod  upon  a  tom- 
taUe  belonging  to  tbe  raHroad  oompM!;. 
TUa  ttuntAbk  «m  In  an  open  ipaee,  about 
80  Toda  from  tlw  oompany'a  depot,  in  a  vil- 
lage of  from  100  to  ISO  penona.  The  rail- 
load  ground  waa  not  Ineloaed  or  Tiaibl/ 
nparated  from  the  a4Joint)ig  property,  and 
WM  about  three  quurtera  of  a  mQe  dia- 
tant  from  the  bouae  of  the  ehild'a  parenta. 
The  boy,  with  two  older  boya,  went  to  the 
turntable  and  aominenaed  playing  on  it.  It 
was  not  attended  or  guarded  by  any  aerv- 
Mit  of  the  company.  It  waa  not  faatened  or 
Iod(«d,  and  rerolTcd  eaaUy  on  its  axis. 
While  ao  playing  he  waa  injured.  The  jury 
found  the  company  guilty  of  negligence.  In 
afOnnlng  the  judgment  thia  piopoeition  waa 
■Uted  (664,  L.  ed.  74g): 

It  ii  thia  olais  of  eaaes  and  tboie  akin 
to  it  that  tlie  law  commits  to  the  dedslon 
•f  a  Jury.  Twelve  men  of  the  arerage  of 
the  community,  compriaing  men  of  educa- 
tion and  man  of  little  education,  men  of 
kaxning  and  men  whose  leaming  ooDalata 
only  in  what  they  have  thameelvei  seen 
and  beard, — the  meridiant,  the  mechanic, 
the  fanner,  the  Uborer,— theae  sit  together, 
oonault,  apply  their  separate  experience  of 
the  affairs  of  life  to  the  facta  proven,  and 
draw  a  nnaDimouB  couoiualon.  This  average 
Judgment  thus  given  It  ii  the  great  effort 
of  the  law  to  obt^n.  It  la  aaaumed  that 
twelve  men  know  more  of  the  common  af- 
Sfain  of  life  than  does  one  man,  that  they 
Pean  draw  wlaer  and  safer  conclusions  from 
admitted  faets  thus  oeeurring  than  can  a 
•Ingle  judge." 

In  New  York  C  *  H.  B.  R.  Co.  v.  Fraloff, 
100  U.  S.  24,  SI,  EE  L.  ad.  S31,  S84,  one  ques- 
tlon  was  aa  to  the  value  of  property  for 
which  the  company  waa  reaponaible.  Bua- 
taining  a  Judgment  againat  it,  we  a^di 

■^f  the  Jury  acted  npon  a  groaa  mistake 
of  facta,  or  were  governed  by  aome  im- 
proper influence  or  bias,  the  remedy  there- 
for rested  with  the  court  below,  under  its 
general  power  to  set  aaide  the  verdict.  But 
that  court,  flnding  that  the  verdict  waa 
abundantly  sustained  by  the  evidence,  and 
that  there  was  no  ground  to  suppose  ttuit 
the  jnry  bad  not  performed  their  dnty  im- 
partially and  justly,  refused  to  disturb  the 
verdict,  and  overruled  a  motion  for  new 
tilaL  Whether  its  action  In  that  particular 
waa  aiToneous  or  not,  our  power  is  restricted 
by  the  Constitution  to  the  determination  ot 
the  ipteations  of  law  arisfng  upon  the  ree- 
mL    Oar  asthorltj  doM  not  estand  to  • 


ra-oTamlnation  ot  facta  wUA  have  baea 
tried  by  the  Jnry  under  tnstnutlona  eo^ 
ractly  drfning  tha  legal  ri^Ua  of  paztiaa. 
Parsons  v.  Bedford,  S  Fat.  416,  7  L.  ad.  736) 
Barreda  v.  miabea,  KI  How.  167,  IS  L.  ed. 
08;  Mercantile  Uut.  Ins.  Co.  v.  Polsom,  11 
WalL  24S,  21  L.  ed.  833." 

In  Dunlap  v.  Mortheaatem  B.  Q>.  IM 
U.  &  649,  eS2,  32  L.  ad.  IDSB,  lOSO,  S  Sup. 
Ct  Bep.  647,  648,  thia  waa  the  rulhig: 

The  circuit  court  erred  In  not  aubmitting 
the  question  of  contributory  negligence  to 
the  jury,  as  the  conclusion  did  not  fol- 
low, as  matter  of  law,  that  no  recovery 
eould  be  had  upon  any  view  which  could 
be  properly  taken  of  the  facte  the  evidence 
tended  to  establish.  Kane  v.  Northern  C 
R.  Co.  128  U.  8.  01,  32  L.  ed.  331),  B  Biq^ 
Gt  Bep.  16;  Jones  v.  Seat  Tennessee,  V. 
A  a.  B.  Co.  128  U.  U.  448,  n  L.  ed.  478,  » 
Sup.  Ct  Rep.  118." 

In  Richmond  &  D.  E.  Co.  v.  Powen,  14t 
U.  B.  4S,  4S,  37  L.  ed.  642,  843,  13  Sup. 
CL  Bep.  748,  749,  the  jnry  having  found  the 
railroad  company  guilty  of  negligence,  we 
auatained  the  verdiot  and  judgment,  saying : 

"It  is  weU  settled  that  where  there  is 
uncertainty  aa  to  the  existence  of  either 
negligence  or  contributory  negligence,  the^ 
question  is  not  one  of  law,  but  of  fact,  auda 
to  be  settled  bj*a  jury;  and  this,  whethen 
the  uncertainty  arises  from  a  conQlct  in 
the  testimony,  or  because  tha  facts,  being 
undisputed,  fair-minded  men  will  honestly 
draw  different  conclusions  from  tbem. 
Sioux  City  k  P.  B.  Co.  v.  Stout,  supiai 
Washington  ft  0.  B.  Co.  v.  UcDade,  135  V, 
B.  SM,  34  L.  ed.  835,  10  Sup.  Ct.  Bep.  lQ44t 
Delaware,  Ii.  ft  W.  R.  Co.  v.  Converse,  188 
U.  S.  468,  85  L.  ed.  213,  II  Sup.  Ct  Bap. 
66B." 

From  these  authorities,  and  many  mora 
of  a  kindred  natnre  ooold  be  cited,  it  ia 
obvious  that  the  question  for  us  to  consider 
is  whether  there  wae  testimony  from  which 
the  jury  might  rightfully  find  the  defendant 
guilty  of  negligence.  It  appears  that  the 
captain  of  the  steamship  had  been  for  many 
years  on  the  lakes,  and  that  he  waa  acting 
as  pilot  of  the  ship  at  the  time  of  tha  col* 
lislon.  The  barI>or  waa  one  of  great  tiB' 
portanoe,  although  he  had  not  been  in  Ik 
for  over  a  year.  He  knew  that  harbor  im- 
provenienta  on  the  Great  I«kes  were  be- 
ing made  by  the  govemmeut  tliat  informa- 
tion of  the  condition  of  thoaa  improvementa 
waa  given  from  time  to  time  by  eirculara 
from  the  Departments,  and  still  made  no 
efforts  to  ascertain  the  t^en  condition  of 
the  harbor,  the  only  chart  he  had  being  an 
old  one.  In  addition  to  the  fact  that  ha 
knew  where  information  could  be  obtained, 
might  have  assomed  that  he  would  be  likely 
ta  ba  Mnt  to  uty  ana  ot  tha  many  Impo^ 
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teat  hsiliorB,  and  ooglit  to  luva  prepu ad 
Umaelf  Uerefor,  then  vu  tostimonr  that 
offiei&l  circul«n  ftnd  noticei  were  mafled 
to  him  at  hia  postoffica  addreu,  although  he 
•totes  that  ho  failad  to  raceive  them,  and 
relied  opon  the  knowledge  which  he  had 
from  his  visit  of  more  than  a  rear  thento- 
fore,  and  upon  what  he  ihonld  find  aa  he 
entored  the  harbor.  Now  there  is  an  ob- 
ligation on  all  penona  to  take  the  care 
which,  under  oidinarr  drcumetancea  of  the 
caa^  a  reaeonable  and  prudent  man  would 
toke,  and  the  oraissioo  of  that  oare  coiuti- 
tntM  negligence.  It  was  said  hy  Mr.  Jtu- 
Uce  UcLean,  delivering  the  opinion  in  Cul- 
bertcon  t.  The  Southern  Belle,  IS  How.  6S4, 
88T,  IS  L.  ed.  403,  406i 

"When  a  atoamer  ia  abont  to  enter  a  har- 
3  bor  great  caution  ia  required.  There  being 
•  BO  Uiage  ai  to  an  open  war,  tha*Tlgilance 
!■  thrown  upon  the  entering  veaiel.  Ordi- 
nary care,  under  such  ciroumstancea,  will 
Bot  excuse    a    eteamer    for  a  wrong  done." 

In  Atlee  v.  Narthweat«m  Union  Paoket 
Cb.  21  WaU.  389,  390,  £Z  L.  ed.  SIB,  621, 
Ur.  Juitioe  lOler,  commenting  on  the  dntj 
of  a  pilot  of  a  river  steamer,  makei  thaae 
obserTationa: 

"But  the  pilot  of  a  river  ateamer,  like 
the  harbor  pilot,  is  seleated  for  hla  penonal 
knowledge  ot  the  topographj  through  which 
he  Bteen  hii  vewel.  In  the  long  course  of 
ft  thousand  miles  in  one  of  these  rivers,  he 
must  be  familiar  with  the  appearance  of 
the  shors  on  each  dd«  of  the  river  aa  he 
goea  alon^  Its  banks,  towns,  ito  landings, 
its  faoTueH  and  trees,  and  its  openings  be- 
tween trees,  are  all  landmarlca  by  whloh  he 
steers  hia  vessel  The  oompaas  is  of  lit- 
tle use  to  him.  He  mnst  know  where  the 
navigable  shannel  is.  In  Ito  relation  to  all 
these  external  objecto,  especially  In  the 
night.  He  must  ^so  be  familiar  with  all 
dangen  that  are  permanently  located  iu 
the  eonrsB  of  the  river,  as  sand  bare,  snags, 
•unken  rocks  or  trees,  or  abandoned  ves- 
•els  or  barges.  All  tUa  be  must  know  and 
nmember  and  avoid.  To  do  this  he  must 
ba  oonstantif  informed  of  changes  in  the 
•urrent  of  the  river,  of  saod  bara  newlj 
made,  of  logs,  or  snags,  or  other  objeeta  new- 
ly presented,  against  which  hia  vessel  might 
be  injured.  In  the  active  life  and  changes 
made  by  the  hand  of  man  or  the  action  of 
the  elamento  ia  the  path  of  his  vessel,  a 
year's  absence  from  the  scene  Impairs  his 
capacity,  bia  skilled  knowledge,  very  ear!- 
ously  in  the  course  of  a  long  voyage." 

It  would  not  be  strange  if  the  jury  found 
tiiat  a  captain  engaged  in  the  navigation  of 
the  wators  of  lake  Superior  was  gnilty  of 
negligenee  ia  not  keeping  himself  Informed 
ot  duuiges  going  on  from  time  to  time  in 
tlM  dUennt  Iwibon  wUA  ba  was  lika^ 


to  ba  ealled  vpen  to  vldt  His  mj  wait 
of  knowledge,  when  he  had  the  meooa  of 
ascertaining  the  facto,  oonid  properly  b«  re- 
garded aa  negligenea.  Clearly,  It  could  not 
be  held  aa  msttor  of  law  not  to  be  so. 

It  is  trne  he  was  apparently  misled  by  a 
the  llgihto  on  the* breakwater,  and  we  do? 
not  mean  to  intimate  that  there  woa  no  evi- 
dence from  which  the  Jury  would  have  been 
warranted  in  finding  that  the  government 
was  gnilty  of  ncgligeuce  iu  the  way  In 
which  it  Uft  tboae  lights.  Bnt  no  omission 
or  negligenee  on  the  part  of  the  government 
avoids  the  foot  that  there  was  testimony 
from  which  tha  jury  was  justified  in  find- 
tug  the  eaptain  guilty  of  negligence,  and  for 
that  negligence  the  steamship  company  was 
responsible.  The  Jury  might  have  thought 
that  if  he  had  kept  himself  properly  in- 
formed in  reference  to  the  condition  of  that 
OS  of  other  Important  liarbors  he  would  not 
have  been  misled  by  tha  condition  of  the 
lights.  At  any  rato,  the  verdict  of  tha 
jury  waa  against  the  oontoition  of  contrib- 
utory negligence  on  the  part  of  the  govern- 
ment, and  the  Jury  was  the  tribunal  to 
determine  thl^  as  wall  m  tha  question  of 
negligenee.  We  could  not  sat  aaide  the 
verdict  of  the  jury,  approved  as  it  waa  by 
the  trial  court  and  tlM  court  <4  appeals, 
without  onraelves  ezerdsing  the  function 
of  triers  of  fact,  whan,  under  the  law,  so^ 
questions  are  committed  to  the  determinA- 
Uon  of  »  Jury. 

The  Judgment  b  affirmed. 


(Me  U.  S.  314. 
WHJJAM   MOOKR   and  3.    a.    HcFerftB, 
Partners,  Doing  Boainwe  under  the  Ilna 
Name  of  Moon  A  MeFecren,  Appts.. 

B.  J.  HoQDIRS,  B.  H.  Woods,  X.  B.  Woods, 


batwMi 

■tatM— islands. 

Bvldenee  which  goes  no  further  than 
to  raise  a  doubt  as  to  whether  the  maJn 
channel  of  the  Missisainpi  river  has  not  at 
dllTerent  times  varied  from  one  side  of  Is- 
land No.  70  to  the  other  irill  not  support  a 


Andlnc  that  this  ehannel  ran  fa  the  wast  of 
the  island  when  Ifisaiulppi  was  admitted 
to  the  Union,  and  waa  therefore  a  part  ol 
that  stote,  where  such  finding  Is  otntoaed  by 
teatimony  from  memory  and  tradition,  by 
the  preaumption  from  tiie  estoblishmeut  of 
the  channel  on  the  east  aide  for  a  time  run- 
iug  back  nearly  or  qulto  to  the  admission  of 
Arlcanaas,  sud  by  eonsansus  of  action  on  tha 
lArt  ef  the  two  statea  e 
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AmAL  tiom  ttw  dmtH  Ooort  of  the ' 
United  EtAtM  for  the  Butem  District 
of  ArkuuM  to  reriew  »  deem  dkmlulng, 
far  wuit  of  Jnriadictlon,  m  bill  to  qolet  ftnd 
remove  »  elood   upon  the   title   to  Isluid 
Ho.  7S  In  tliB  Uiulislppi  riTer.    ReTsned. 
See  ume  cue  below,  142  Fed.  7S7. 
The  faoti  ftre  etated  in  the  opinion. 
Meaan.  U.  U.  Boee,  D.  E.  Myeri,  W.  E. 
Hemingway,  O.  B.  Rom,  Lem  Banlu,  Mid 
J.  W.  Appenon  for  Bppelluiti. 

Hesnrs.  J.  M.   Hooie,   Cherlee   Soott,   E. 
R.  Woodi,  and  Alaxander  Y.  Scott  for  ap- 
^peUeei. 

•  •!&.  Jnrtlce  Holmea  delivered  the  opin- 
ion of  the  court: 

Thli  is  t.  bill  to  qnlet  and  remore  a  olond 
^  npon  the  title  to  land  alleged  to  be  in 
H  Aikancna.      The    tdrcult    eoort   fonnd    that 

•  the  land  was  in  UiseiBeippi  and  diBmlsaed 
tiie  case  for  want  of  jurisdiction.  142  Fed. 
7ST.  The  Judge  made  the  niual  certificate, 
and  an  appeal  was  talcen  to  this  court. 

Tlie  land  in  oontroreny  U  Iiland  No.  70, 
formerly  called  Chapeaa  liland.  In  the 
IflisIsBlppl  river,  and  whether  It  Is  part  of 
Arkansas  or  of  MusUsIppi  depends,  as  both 
parties  agree,  on  what  was  the  western 
boondary  of  Uisaissippi,  as  eatablished  by 
the  act  of  Congress  admitting  that  state 
to  the  Union.  Act  of  March  I,  1817,  chap. 
S3  (8  8Ut  at  L.  348).  In  that  act  the 
state  It  bounded  by  a  line  'Hieglnning  on 
the  river  Miuiaaippi"  and  running  around 
the  state  "^o  the  Mississippi  river,  thence 
up  the  same  to  the  beginning."  The 
plaintiffs  ooutend  tliat  these  words  should 
be  oonstmed  to  bound  the  state  on  the 
eastern  bantc  of  the  river,  while  the  de- 
fendant* maintain  that  they  refer  to  the 
middle  of  the  main  channel,  as  It  then  was. 
Tttt  ebltt  difference  is  npon  the  qnestlon 
of  fact  whether  the  main  channel  was  to 
the  east  or  west  of  the  Island  In  1817;  bnt 
aa  the  oonstractlon  of  the  statute  also  ia 
In  dispute,  there  is  Jurisdiction,  and  Joy  v. 
8L  Louis,  201  U.  S.  832,  60  L.  ed.  776,  26 
Sup.  Ct.  Rep.  478,  dted  by  the  appellees, 
does  not  apply. 

We  shall  assume  for  the  purposes  of  de- 
daion  that  the  boundary  is  the  middle  of 
the  main  channel  as  it  was  in  1317,  and 
address  ourselves  at  ones  to  the  chief  is- 
sue.  Borne  facta  are  dear.  Arkansas  was 
admitted  to  the  Union  by  act  of  Congress 
of  June  IS,  ISSa,  chap.  100  [C  SUt.  at  L.  60). 
This  act  purported,  in  terms,  to  bound  the 
Bsw  state  by  the  middle  of  the  main  chan- 
n«l;  that  is,  of  eouiae,  aa  it  then  was,  so 
tbat  If  at  tliat  time  tlie  eliannel  was  on 
ths  MIssTssIpid  side,  the  aet  of  the  govem- 
mant  Imported  an  understanding  that  the 
hsBBdaiy  o<  Ifisdadppl  wot  ao  futbw.  1m 


1B47,  1848,  and  184»  there  were  purcbasee 
of  a  great  part  of  the  island  at  the  United 
States  land  office  In  Helena,  ArlcansaB,  and 
oertifleates  and  patents  were  Isined  hy  tha 
United  States  govermnent.  The  titles  thus 
created  are  not  attacked,  but  are  said  t0 
hare  been  lost  by  the  MSssissippi  tax  sab 
hereafter  mentioned.  The  small  remnanto 
was  conveyed  by  the  United  States  to  Ar-S 
kBnsas*ten  yean  later  hy  a  patent  under* 
the  swamp  land  act.  Arlunsas  regularly 
taxed  the  island  as  far  t>aek  as  its  booica 
are  preserved,  and  presumably  before.  ^Hie 
above-mentioned  greater  part  was  forfeited 
for  taxes  to  the  state.  Then  the  state  in- 
stltuted  a  statutory  proceeding  to  deelda 
whether  the  forfeiture  was  valid,  and.  If 
not,  to  coUect  the  taxes  by  a  new  sale. 
A  new  sale  was  ordered  in  due  time,  made, 
and  the  deed  approved  by  the  oourt.  The 
plaintilTs  are  purchasers  from  the  grantor 
under  this  sale  and  also  from  grantees  of 
the  residue  patented  under  tbe  swamp  land 
aet  to  the  state. 

Thus  It  is  apparent  that  Arkansas  haa 
exercised  dominion  over  the  Island  from 
1847  down  to  recent  times.  The  state  of 
Wssissippi,  on  the  other  hand,  only  re- 
eently,  and  since  the  channel  has  changed, 
as  we  shall  state,  has  attempted  to  tax 
It.  In  1891  it  purported  to  sell  the  land 
for  taxes,  bnt  the  next  year  the  money 
paid  was  refunded  to  tbe  purchaser,  on  the 
eertiflcste  of  the  governor  and  attorney 
general  of  the  state  that  the  land  waa 
"within  the  Units,  and  the  property,  of 
the  state  of  Arkansas."  lAter,  in  1809| 
the  state  changed  Its  mind  and  sold  the 
land  for  taxes  again,  the  defendants  get- 
ting their  title  from  this  sale,  but  tbe 
possession  of  Arkansas  and  the  plaintifi 
under  It  has  remained.  In  riew  of  theae 
conditions  there  may  be  a  donbt  whetlisr 
courts  should  go  beyond  them  In  a  pri- 
vate controveny,  rather  than  leave  It  t» 
the  state  of  Hississippi,  If  disaatiafled,  t* 
bring  a  suit  in  its  own  name.  See  Jones  t. 
United  States,  137  U.  8.  202,  34  L.  ed.  SBl, 
11  Sup.  Ct.  Rep.  80;  Foster  v.  Neilsou,  t 
Pet.  263,  7  L.  ed.  4IS;  Filhiol  v.  Tomey,  IM 
U.  S.  S66,  48  L.  ed.  1014,  24  Sup,  Ct.  Rep. 
eSS;  Bedel  v.  Loomis,  II  N.  H.  0;  SUta 
V.  Dnnwell,  3  R.  I.  127;  SUte  v.  Wagner, 
61  Me.  173,  184.  But,  however  this  may  be 
the  facts  stated  give  ns  a  starting  point 
and  raise  a  presumption  which  is  fortified 
by  some  further  matters  also  l>eyoud  dis- 
pute. 

The  eoort  below  finds  that  "ever  since 
1839,  and  probably  two  or  three  years  faa- 
fore  that  time,  up  to  tbe  year  1S81,  tbe 
main  eliannel  was  east  of  the  island  la  eon-^ 
trorersy,  and,  ainee  1681  up  to  the  presentg 
tlma.  wert  of  tke  Ubuidi"  tlM  duaiai'bat^" 
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doe,  it  seemo,  to  tha  iruUng  swi.j  of  the 
nid  Napoloon  laluid,  10  miles  or  so  cbova. 
Tbere  ia  no  serioua  attempt  to  cast  doubt 
upon  this  finding  and  we  deem  it  oomot. 
In  connection  with  tlie  finding  it  Btiould  be 
noticed  tiiEt  «  SliBBiuippi  Etatnte  of  1839, 
repeated  in  ths  Coda  of  18G7,  p.  04,  giTes 
U  one  iMtmdary  of  Bolivar  ootintr,  "thsnoe 
down  tlie  main  channel  of  the  said  Mia- 
aiaaippl,'*  tliiu  lecmingly  adopted  ttie 
ehannel  aa  It  then  waa,  on  the  Maaisalppi 
aide,  aa  the  true  boundary,  and  furnishing 
evidence  from  which  we  ahonld  not  lightlj 
depart.  In  IS40  the  island  was  surveyed 
and  platted  as  part  of  Arkansas,  and  the 
■nrrey  waa  certified  by  WiUiam  Pelliam, 
the  surveyor  of  publio  lands  in  Arltansaa. 
The  field  notes  atate  that  the  main  channel 
b  on  the  Miaaiaaippl  aide,  and  that  the 
Inliabitanta  of  the  ialand  vote  and  pay 
taxes  in  Arkansaa.  They  add  that  the 
diannel  or  ehnte  on  the  other  side  la 
wide,  bat  In  low  water  very  shallow,  and 
that  on  December  27,  1846,  the  surveyor 
got  hia  akiff  through  with  diEBcuIty.  Thia 
la  the  moat  exact  and  authentla  of  the  anr- 
Tays  produocd  on  either  aide. 

The  presumption  r^aed  by  the  facta  thus 
far  redted  Is  confirmed  by  the  evidence  of 
■n  old  steamboat  captidn,  whoae  personal 
szperience  went  back  to  1830.  He  teatifled 
that  he  learned  under  his  father  and  broth- 
er, and  that  they  instructed  him  that  the 
dianual  was  on  the  eaat  side  In  1812,  He 
farther  stated  that  one  of  the  first  wood 
jarda  established  on  the  IQssiaslppi  river 
for  selling  wood  to  steamer  waa  Just  above 
Ko.  70  on  the  Ulaaiaaippi  aide.  Another 
witnesa,  who  lived  in  the  neighborhood  In 
1B3B  and  after,  teatified  that  the  ehannel 
waa  oonsldered  to  be  on  the  eaat  side,  that 
the  boats  passed  directly  in  front  of  her 
bonae,  and  tliat  they  could  not  paaa  np  the 
chute  on  the  other  aide,  except  In  very  high 
water.  Having  in  mind  the  finding  that  we 
have  quoted,  we  mention  the  last  testi- 
mony only  for  the  indication  that  it  givea 
of  a  more  or  leaa  permanent  condition  ex- 
isting at  the  time  when  the  witneas's  mem- 
SatJ  began. 
Aa  Bgainit  this  eonaensas  of  action  on 
*tha  part  of  the  two*states  concerned  and 
the  United  States,  this  presumption  from 
the  eatabltshment  of  the  ehannel  for  a 
time  muTiIng  back  nearly  or  quite  to  the 
admission  of  Arkansas,  and  this  testimony 
from  memory  and  tradition,  the  chief  re- 
liance of  the  defendants  ia  upon  certain 
mapa  and  the  statement  In  a  letter  to 
which  we  shall  refer.  The  first  and  moat 
Important  of  the  maps  Is  one  of  a  "Becon- 
noisaanett  of  the  hUsslseippI  and  Ohio  Rfv- 
ers,*'  made  during  the  months  of  October, 
Novambei,   and    Daeembar,    1821,  by    two 


captains  and  a  lieutenant  of  englneera  un- 
der the  direction  of  the  board  of  englneera. 
Thia  exhibit*  Chapean  ialand  with  a  dr; 
aand  bar  on  the  Miastaiippi  aide,  and  In* 
dicatea  by  dota  that  the  channel  ia  to  tha 
west.  If  the  diatancea  are  aoourate  tha 
Band  bar  at  the  top  approaches  pretty  neaf 
to  Hiaaiasippii  but  in  view  of  the  amall 
scale  of  the  map  and  the  abaence  of  meaa- 
urements  thera  Is  no  luffident  warrant  for 
assuming  that  the  diatancea  are  accurate. 
As  to  tbo  Indication  of  the  ehannel.  It 
would  not  be  surprising,  considering  the 
short  time  during  which  the  reconnolter 
extended,  if  It  had  been  determined  by 
nothing  mora  than  the  visible  width.  But 
in  any  erent  It  hardly  would  do  more  than 
confirm  a  conjecture  anggeated  by  other 
aoujces  which  we  shall  mention,  that  la 
some  years  the  western  passage  was  aa 
good  as  or  better  than  tha  more  permanent 
one  to  the  east. 

The  next  map  Is  one  oertifled  January  22, 
1829,  of  a  survey  In  February,  1827,  ahowin( 
the  Arkanaas  ahore  aectionised  and  tha  ia- 
land aketched  in,  with  diatancea  indicated  at 
soma  points,  but  not  aeetlonlzed.  Thia 
map  cannot  be  said  to  help  either  side  ex- 
cept by  speculation  of  an  uncertain  sort.  The 
next  map,  however.  Is  more  definite.  It 
is  a  map  of  township  21,  range  S  weait.  Mis* 
sisrippi,  said  to  be  projected  from  field  notaa 
of  Benjamin  Qriffin,  alao  produced,  made  la 
January  and  February,  1830.  Here  the  Is- 
land la  divided  up  as  part  of  the  township, 
although  not  seetionized  under  the  United 
States  atatutes,  and  there  are  other  alight^ 
Indlcntlona  that  the  draftsman  regarded  thejj 
Island  aa  belonging  to*  UisalBaippI.  Thia* 
map  la  more  or  leaa  counteracted  by  anoth- 
er map  of  the  aame  township  signed  by  Ben- 
jamin Griffin,  which  does  not  sectionize  tha 
island,  and  indicates,  if  ft  indicates  any- 
thing about  it,  that  the  channel  ia  on  tha 
eaat  side.  The  field  uotea  In  two  places 
speak  of  'Vhere  the  weat  boundary  comes 
to  the  river,"  and  they  ^ve  the  width  of 
the  east  ehannel  at  the  top  as  2,920  feet. 
The  defadants  contend  that  the  first  men- 
tioned of  these  two  maps  la  the  completed 
work,  but  that  hardly  can  be  aaid  to  be 

In  addition  to  thaae  maps  taere  Is  aoma 
correspondence,  ate,  from  which  It  appeara 
that  the  island  was  selected  by  Mississippi 
under  the  awamp  land  act,  and  that  aftar 
the  aeleetlon  had  been  approved  by  the  Seo- 
retary  of  the  Interior,  but  before  any  pat- 
ent had  issued,  the  ialand  waa  aoTd  by  tha 
state  in  1864  to  one  Ford.  In  185S  Ford 
wrote  to  tha  governor  of  Mississippi  eom- 
platning  that  Arkansas  claimed  jurisdiction 
and  that  the  Island  had  been  diapoaed  of  aa 
pnbUa   domain  within  the   Umtta  of  ttal 


,y  Google 


a  SUPBEUE  COUST  REPORTER. 


Ooi.  Tra^ 


■tate,  Mklng  the  gonnor  to  eUlm  a  [Hit- 
•nt  from  WsBhlngtoii,  uid  inoloaiog  k  let- 
ter to  the  writer.  Ford,  from  one  Downing, 
wlio  ia  (aid  to  have  been  anrreyor  general  of 
lUsauBippi  at  an  earlier  date.  Tbli  letter 
la  much  relied  upon.  It  purporta  to  anawer 
an  inquiry  sa  to  the  Island,  refer*  to  the 
marnj  of  1630  or  1S31,  and  aaya  that  at  that 
time,  and  for  eoma  yean  after,  the  ialand 
ehvte,  aa  It  waa  called,  waa  quite  narrow, 
sot  over  100  yarda  wide  abont  opposite  tlu 
middle  of  the  ialand,  and  that  at  that  time 
the  vritsr  ueTer  beard  of  a  iteamboat  g 
Up  or  down  on  the  east  side.  The  main  i 
then,  paaaed  on  the  west  side.  The  writer 
■dda  tliat  he  tUnka  it  waa  in  183G  that  ha 
apent  aome  time  in  ezaminii^  the  land  in 
T.  21,  R.  8  W.,  and  that  the  island  chuU 
waa  quite  narrow  then. 

Proaomably  this  letter  was  written  with 
knowledge  of  Ford's  object,  and  it  hardly 
can  be  aaid  to  atand  on  the  footing  of  dis' 
Interested  tradition.  Whether  it  waa  ad- 
missible or  not  we  need  not  consider.  It 
^WM  forwarded  to  the  D^artment  of  the 
Sbterlor  by  the  governor  with  Ford'a  claim. 
"Tba'Oommiaaloner  answered  the  letter,  ex- 
pfaaning  an  opinion  favorable  to  Mississippi 
from  inapertion  of  the  plats  and  Downing** 
atatement,  and  inclosing  a  similar  opinion 
of  a  former  Commissioner  In  186S,  also  from 
tnapectlon  of  the  plat*.  Both  lettera,  how- 
ever, called  for  evidence  of  the  condition  in 
1817,  and  the  later  one  apedflcally  aaked  for 
an  affidavit  from  Downing  and  another  dis- 
interested vitneas.  It  was  assumed  that 
the  land,  or  most  of  It,  was  disposed  of,  and 
that  the  queetion  would  be  of  reimburse- 
ment. The  affldavita  aaked  for  aeem  not  to 
have  been  fumiahed,  and  nothing  more  ap- 
pears to  have  been  done  until  June  27, 
I8M.  At  that  date  another  letter  from  the 
Aetlag  Commisaioner  speaka  of  the  land  aa 
having  been  moatly  dlapoaed  of  before  the 
■wamp  land  a«t,  and  therefore  not  granted 
by  It,  and  suggests  the  submisiion  of  a 
list  containing  the  SI  acres  not  so  disposed 
of  for  approval  to  Miaalsalppi,  giving  the 
governor  sixty  days  for  action.  Nothing 
further  waa  done. 

Thla  evidence  appeari  to  us  InsnlBeleat 
to  meet  the  established  facta  to  which  we 
have  referred.  It  moat  be  admitted  to 
ralae  a  donbt  whether  the  dtannel  haa  not 
varied  from  time  to  time  before  the  great 
eliangea  about  1681.  This  doubt  is  en- 
hanced by  other  aoorces  of  information  not 
put  in  evidence,  but  partially  referred  to 
by  the  plaintilTa  at  the  argument.  A  map 
in  Samuel  Cummings's  Western  Navigator, 
Philadelphia,  1822,  vol  1,  indicates  the 
ohannel  on  the  Arkanaaa  Me,  and  this  Is 
«onllnned  by  the  text.  VoL  2,  p.  U.  In 
tka  Navlgktor,  Zadok  OnaM,  pnbllahsd  for 


a  number  of  yaara  at  Pittsburg  for  the  ia- 
formatiou  of  pilota,  is  180S  the  ehannel 
is  said  to  be  good  on  both  sides.  In  1808 
and  1811  it  is  aaid  that  the  left  (eaat)  aid* 
Is  the  best  in  bw  water.  In  1814,  1817, 
and  181S,  on  the  other  hand,  tbe  best  chan- 
nel la  said  to  be  on  the  right  side  at  sll 
stages.  We  refer  to  all  the  years  that  we 
have  seen.  In  view  of  thia  atatement  for 
the  very  year  when  Hisslssippi  was  admit- 
ted, it  la  Impossible  not  to  hesitate,  but  In 
Cummings's  Western  Pilot  for  1833  we  read^ 
"channel  either  aide:  the  right  is  nearest g 
and  the  left'li  probably  rather  deepest)"* 
and  this  seems  to  ua  to  have  been  true  for 
the  whole  time.  Upon  the  whole  evidence 
we  are  compelled  to  decide  that  the  plain- 
tiSa  have  made  out  their  ease. 
Decree  reversed. 

Mr.  Justice  Harlan  agrees  with  tbe  elreolt 
court  as  to  both  the  facta  and  the  law,  and 
therefore  dissenta. 


(ZOC  U.  a  IM) 
EDWARD  H.  LOTE,  Plff.  in  Err, 

ANNIE  FLAHIVB  and  Andrew  J.  I^nsln^ 

Public  Unda—eontrol  of  LaaA  Department. 

1.  Findings  of  the  Secretary  of  the  In- 
terior to  the  effeot  that  a  desi^ated  party 
to  a  controversy  in  the  I^nd  Department 
had  the  right  to  enter  the  land  aa  a  home- 
atead  does  not  prevent  inch  Department,  it 
patent  has  not  Issued,  from  Instituting  hir* 
tber  inquiry,  and,  upon  auch  inquiry,  ilnal- 
ly  awarding  the  land  to  the  party  held  to 
twve  a  better  right. 

Pnblic  Unda-^omestead— sale  before  patent 
aa  abi'iTii1*'"'"'*"t, 

e.  A  Bale  of  a  homestead  claim  before 
patent  haa  Issued,  althoogh  void,  may  bt 
treated  by  the  Land  Department  as  a  r^ 
"""ilahment  or  abandonment  by  the  seller 

a  homeatead  application  and  entiT. 


7  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  Judgment 
which  affirmed  a  Judgment  of  the  Dlatriet 
Court  of  Missoula  County,  in  that  stat% 
sustaining  a  demorreT  to  the  complaint  te 
a  suit  to  have  the  holder  of  the  legal  title 
to  real  property  adjudged  to  hold  it  In 
trust.    Atflrmed. 

Bee  same  turn  below,  U  Ibst.  UB,  U 
Pm.  UL 
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S  StaUnent  b;  Ur.  Jiutiee  Brewtr: 
*  •  On  DMsmbar  3,  1900,  Edwud  H.  Lora 
eonuneneed  thii  rait  In  the  dlBtrlet  court 
af  Miucnla  eouaty,  Montmiu,  to  Imto  Aaula 
rikhlva,  th«  liolder  of  the  legal  title  to  « 
■peeifled  tract  In  tliat  oonntr,  «djadgad  to 
hold  it  in  tnurt  for  him.  A  demurrer  to  the 
complaint  waa  anetained  by  the  diitriet 
oourt,  and,  no  amendment  being  Aiked, 
Judgment  waa  entered  for  the  defendanta. 
Thia  Judgment  waa  affirmed  by  the  rapreme 
eourt  of  the  state  (3S  Uont.  S4S,  BS  Pac. 
SSZ],  from  vbich  court  the  eaae  waa  brought 
here  on  writ  of  error. 

The  facta,  aa  stated  in  the  complaint  and 
attached  axhlblta,  are  that  plaintiff,  with  the 
pnrpoae  of  entering  the  land  aa  a  homeatead, 
and  being  qualiSed  therefor,  in  May,  ISSe, 
Mttled  upon,  occupied,  and  fenced  the  en- 
tire traet,  with  the  ezaeptlon  of  the  north 
£0  acre*  thereof.  In  addition  to  a  contro- 
Toray  in  the  lAnd  Department  with  the 
northern  Padflc  Railroad  Company,  whleh 
claimed  the  land  under  Ite  grant,  but  whose 
elaim  waa  finally  rejected,  he  had  a  eonteat 
tn  the  Land  Department  with  Michael  Fla- 
hive,  who  waa  also  aeeldng  to  enter  the 
land,  which,  after  seTeral  hearing*  before 
the  local  land  offieeri,  with  appeala  to  and 
dediiona  by  the  CommiMioner  of  the  Qen- 
vml  land  Office  and  the  Secretary  of  the 
Interior,  reaulted  In  a  final  decision  against 
bim  and  an  award  of  the  land  to  the  dC' 
fendant  Annie  Flahive,  the  widow  of  HI- 
flhael  Flahire,  who  had  died  pending  the  pio- 
eeedinga.  In  pursnanoe  of  tliat  award  a 
patent  waa  iBsned  to  her  in  December.  189B. 

Idaura.  Thomaa  C  Bach  and  Charlea  Bd- 
mmti  Few  for  plaintiff  in  error, 

Ueaara.  S.  M.  StocksUgtr,  Qaoiga  C. 
BMrd,  Etaner  S.  Haiahey,  and  Woody  A 
a  WMdy  for  defendante  in  amr. 

*    *llr.  JnetiOB  Brewar  deUvered  the  opinion 
of  the  eourt: 

Plaintiff  reata  hie  eaae  on  the  contention 
tbat  in  the  eoneliudona  of  tlia  Seaietary  of 
tha  Intwlor  there  waa  error  in  matter  of 
law,  Inaamnch  aa  it  ia  weH  lettlad  that  in 
the  abaence  of  fraud  or  Impoaltlon  the  flnd- 
Inga  of  the  land  Department  on  mattera  of 
fact  an  eonalnalTe  upon  the  sourta.  John- 
aoB  T.  Towaley,  IS  Wall.  72,  20  L.  ed.  485; 
Lae  ▼.  Johnaon,  US  U.  S.  48,  fiB  L.  ed.  C70, 
6  Sup.  Ot  Bep.  249;  Lake  Superior  Ship 
Canal,  R.  A  Iron  Oo.  t.  Cunningham,  I8S  U. 
&  8M,  3TS,  SO  L.  ed.  183,  100,  IS  Sup.  Ct 
B«p.  103;  Bnrfenntng  t.  Oiieago,  St.  P.  M. 
ft  O.  B.  Go.  ins  U.  &  321,  S£3,  41  L.  ed. 
176,  ITS,  16  8np.  Ct  Re^  1018;  OonnleaT. 
Franeh,  184  U.  8.  338,  41  L.  ed.  468, 17  Sup. 
Cb  Bap.  10E|  Jdmacn  t.  Drmr,  171  D.  8.  03, 
M^  4S  li.  «d.  88^  M,  18  S^p.  OL  Bq^  WNl 


He  alao  iBFokea  the  anthority  of  HoUa  T. 
Union  Blver  lagging  B.  Co.  147  U.  a  17^ 
37  L.  ed.  U7,  IS  Sop.  Ct.  Bep.  2T1,  to  tha 
affaet  tliat  when,  by  the  action  of  the  D>- 
partment,  a  rlgfat  of  property  haa  baooma^ 
Teeted  In  an  iqiplieant,  it  can  be  takenn 
away  tmly  by  i^proceeding  direotly  for  that* 
pnrpoae,  and  oonteuda  that  hia  rig^t  to  the 
luid  waa  determined  by  certain  findlnge  of 
the  Oonuniuloner  of  the  General  Land  OfBo* 
on  July  2S,  1802,  afUmied  by  the  Beeretary 
of  ttie  Interior  on  January  12,  1894.  It  la 
doubtleae  true  that  when  once  a  patent  haa 
iained  the  juriadiction  of  the  Laud  Depart* 
mmt  artx  the  land  oeasea,  and  any  right 
of  the  goremment  or  third  parties  mnat  ba 
aaaerted  by  prooeedlngB  in  the  eourta.  Unit- 
ed Bute*  T.  Stone,  2  WaU.  62E,  836,  17  L. 
cd.  766,  767;  Michigan  Land  A  Lumber  Co. 
r.  Boat,  168  U.  S.  689,  693,  42  L.  ed.  691, 
692,  18  Sup.  Ct.  Rep.  208,  and  cases  cited. 
It  may  also  be  eouoeded  that  a  right  of 
property  may  become  vested  by  a  deelai(» 
of  the  L«nd  Department,  of  which  tha  ap- 
plicant eannot  be  depriTsd  except  upon  pro- 
ceedings directly  therefor,  and  of  whieh  he 
has  notloe.  Comeliua  v.  Kessel,  12B  U.  8. 
460,  32  L.  ed.  482,  B  Bnp.  Ct.  Bep.  122;  Or< 
chard  T.  Alexander,  167  U.  B.  872,  3S3,  89 
L.  ed.  737,  741,  16  Sup.  Ct.  Rep.  636;  PW- 
Boni  T.  Venzke,  164  U.  S.  SB,  41  L.  ed.  860, 
17  Sup.  Ct.  Rep.  27;  Miehigan  lAnd  A  Lum- 
ber Co.  T.  Bust,  aupra.  Without  undertak- 
ing to  indicate  the  limits  to  whieh  thla 
can  be  carried,  it  Is  enough  to  say  that  the 
proceedings  in  thia  case,  both  in  tlie  local 
land  offices  and  by  appeals  and  reviews  ta 
tha  Oeneral  Land  Office,  were  within  the 
eettled  rules  of  procedure  established  by  the 
Department  in  reapeot  to  such  matters. 
Osnerally  speaking,  the  I«nd  Department 
haa  juriadlctlon  until  the  l^al  title  has 
passed,  and  tha  aeveral  stapa  in  this  oon- 
trorersy  were  before  the  issue  of  the  pat- 
ent, while  the  Jurisdiction  of  the  Land  De- 
partmsnt  CMitinued,  and  with  both  parties 
present  and  participating.  The  qnestion  of 
title  waa  in  prooess  of  administration,  and 
until  the  patent  Issued  nothing  was  settled 
so  aa  to  stop  further  inquiry.  Knight  t. 
United  l4Hid  Asso.  142  U.  S.  161,  36  L.  ed. 
074,  18  Sup.  Ct.  Rep.  268;  Michigan  I«nd 
A  Lumber  Co.  T.  Rust,  supra.  So,  although 
It  be  oonceded  that  the  findings  of  the  See- 
retary  of  the  Interior,  in  1894,  were  to  tha 
effect  that  the  plaintiff  had  a  right  to  en- 
ter the  land,  that  dedaion  waa  not  flnat 
and  It  was  within  the  jurisdiction  of  the 
I«nd  Department  to  Institute  further  in- 
quiry, and  upon  It  to  fbially  award  the  lands 
to  the  party  held  to  bare  the  better  rights 
■This  brings  as  to  the  plTotal  fact.  It  ap-* 
pears  from  the  complaint  and  exhibits  that 
daring  UMtlma  that  thasa  pnoeadiags  win 
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ptndlng  In  the  Loud  Department,  Lore  nuide 
*  •»!•  to  Junes  Bimdall  of  tha  trnet  In 
oontrorenf,  or  lome  other  tract,  oi  aome 
logi,  and  tluit  Bundftll  thereafter  nuule  « 
aale  of  the  amina  property  to  Fl&hive.  Wlmt 
wu  the  thing  sold  is  not  poeitirelj  ahown 
1»7  the  testimonj'.  In  the  final  deciaion  of 
tlie  case  the  Secretary  of  the  Interior,  aftar 
giving  a  lynopsia  of  the  taatimonf,  which 
he  lays  is  lar^y  inconiplete  and  irrelevant 
and  not  entirely  catisfaotorjr  upon  the  quea- 
tion,  aafs: 

"^e  witnoasee  Vanderpool  and  Lynch  tea- 
Ufy  that  Love  had  a  place  for  sale  which 
included  the  tract  in  controveray;  Rundoll, 
that  he  purchaaed  the  tract  in  oontrovervy 
from  Love.  The  latter  denlea  any  tale  of 
the  land,  hot  atBtea  that  he  sold  aoma  logs 
for  W.  H.  Flnley.  It  is  evident  from  Love'a 
atatement  of  the  transaction  that,  conced- 
ing the  anle  to  he  only  of  logs,  he  was  aware 
that  the  land  upon  which  the  log!  ware  alt- 
uated  would  be  claimed  by  the  purchaser  of 
the  logs,  not  by  virtue  of  the  sale  of  the 
logs,  but  becanaa  it  appears  that  he  sold  the 
log*  for  the  reason  that  the  claim  of  W.  H. 
Ilnley,  npon  which  the  logs  were  aituatad, 
was  abont  to  be  taken  by  RnndalL 


It  appears  that  a  clear  preponderane*  of 
tha  testimony  shows  that  the  loga  ware  sit- 
uated npon  the  land  in  oontroveray;  and 
from  Love's  evidence  it  is  shown  that  ha, 
ftt  the  time  of  this  aale,  laid  no  claim  to  the 
land  upon  which  thia  unflnlahed  cabin  was 
erected. 


"It  thus  appears  that  from  a  prapondcr- 
ance  of  the  teatimony  it  ia  ahown  that  this 
tract  of  land  was  not  claimed  by  Love  at 
tbe  date  of  the  aala  of  this  land  or  of  these 
logs;  for  It  fa  evident  that  in  either  case 
Love  asserted  no  title.  It  matters  not,  un- 
^der  the  peculiar  circumatancea  of  this  ease, 
g  whether  Love  aold  his  own  land  or  the  land 
•  of  W.  H.  Finlay,  or  ■Implj'Iogs;  as  in  tha 
JInt  Initauce  it  would  work  an  estoppel  of 
tbe  assertion  of  claim  now,  in  the  second 
It  would  be  ooncluaive  evidenoe  that  the  land 
was  not  claimed  by  him,  and  In  the  third  it 
would  be  equally  evidanea  of  tbe  same  fact, 
as,  from  his  own  teatimony,  It  appears  that 
he  laid  no  claim  to  tha  land  upon  which 
the  logs  ware  situated. 

•^hia  decision  is  not  to  ba  nndetstood 
aa  holding  that  Love,  in  selling  the  FJnley 
claim  to  Rundall,  eonreyad  to  tlie  Utter 
any  title,  or  that  Rundall,  in  selling  to  Fla- 
hlva,  did  so;  but  it  appearing  that  thia 
sate  waa  made,  (t  ia  conclnalva  evidencw  that 
Love  asserted,  at  that  time,  no  tiUe  in 
himself,  or.  If  he  had  prior  to  such  tlma  as- 
sarted title,  that  by  sneh  aale  ha  ralin- 
■alihrd  all  olalm  in  and  to  tlie  tnot  h  son- 


'  troversy;  and  that  be  ia  in  equity  and  good 
faith  estopped  from  asserting  title  against 
the  vendee  of  the  purchaser  from  hi"!- 

"The  decision  appealed  from  ia  therafort 
aStrmed  and  the  application  of  Love  to  en- 
ter the  tract  In  controversy  is  held  subject 
to  the  rights  of  Annie  Flahive,  the  widow 
of  Michael  Flahiva." 

Of  courae,  whether  there  waa  a  sale,  and 
what  waa  the  thing  sold,  were  matters  of 
fact  to  be  dotermined  by  the  testimony,  and 
the  findings  of  tlie  land  Department  in 
tliat  respect  are  conclusive  in  the  oourtb 
It  Is  objected  by  tha  plaintiff  that  a  aal* 
of  a  homeatead  prior  to  the  Isaue  of  pat- 
ent ia  void  onder  the  statutes  of  tbe  United 
States.  Anderson  v.  Oarkins,  130  U.  S.  48^ 
34  L.  ed.  272,  10  Sup.  Ct.  Rep.  905.  This  is 
undoubtedly  the  law,  and  the  ruling  of  tha 
Secretaiy  was  not  in  conflict  with  Iti  but 
the  fact  that  one  seeking  to  enter  a  traet 
of  land  aa  a  hmnestead  cannot  make  a  valid 
sale  thereof  is  not  at  all  Inconsistent  with 
his  right  to  relinquish  his  application  for 
the  land,  and  so  the  Secretary  of  tha  In- 
terior ruled.  While  pubJis  policy  may  pre- 
vent enforcing  a  contnct  of  sale,  it  doea 
not  destroy  Its  slgniflcaDca  m  a  declaratioa 
that  the  vendor  no  longer  claims  any  rights. 
He  cannot  sell  and  at  the  same  tlma  deny 
that  he  has  made  a  sale.  The  government  ■ 
may  fairly  treat  It  aa  a  relinquishment-— jj 
an  abandonment—of  hla  applicattDi*and  ea-* 
try.  No  man  entering  land  aa  a  homestead 
Is  honnd  to  perfect  hla  title  by  occupation. 
He  may  abandon  it  at  any  time,  or  ha  may 
in  any  other  aatlsfaotory  way  relinquish 
tha  rights  acquired  by  his  entry.  Having 
done  that,  he  Is  no  longer  Interested  in  tha 
title  to  the  land.  That  is  a  matter  to  ba 
settled  between  the  goremmeut  and  othv 
applicants.  In  this  case.  Love  having  ra- 
llnqnished  hla  claim.  It  does  not  lie  In  hla 
mouth  to  challenge  tbe  action  of  the  gov- 
ernment in  patenting  the  land  to  Mrs.  na- 
hlve. 

We  see  no  error  In  the  record,  and  tto 
judgment  of  the  Supreme  Court  of  IfontalB 
is  affirmed. 


(»6  D.  a  *«) 

ALBERT  E.  HISOOCX,  Trastea  In  Bask* 

ruptey  of  Jaoob  IL  Itotena,  Charlea  R. 

Uertans,  Eraeat  T.  Mertens,  and  Edmonl 

A.  Uertens,  Indlvidnally  and  as  Gon^Ma- 
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■nirender  valve. 
1.  Tha  wsida  "anak 
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used  in  the  proriao  to  fl  TO  of  tha  baolmipt 
ftct  of  JuIt  1,  1898  [30  Stat,  it  L.  S66,  chap. 
MI,  U.  a  Oomp,  St»t.  1001,  p.  M51),  which 
permitB  a  bankrupt  to  redeem  a  poKcy  of 
uwurance  on  hU  life  from  the  olaims  of  ored- 
ItorB  hj  paying  or  securing  to  the  tnuteea 
the  <auh  surrender  raliu,  embrace  poUdae 
which,  by  their  terme,  or  bj  the  practice 
or  conceasion  of  the  oompanf  luniug  them, 
haTe  such  value. 

Bankmptcy—auett-^Ua  limraiiee  —  cub 
aurender  valae. 

2.  Tha  Inveatment  feature  of  ao-called 
tontine  pollclu  of  life  inanrance  doea  not  ex- 
^ude  them  from  the  proviso  to  |  TO  of  thr 
faanlcrnpt  aet  of  Jnlr  1,  1898,  which  permita 
the  bankrupt  to  redeem  a  poliey  of  inanr- 
anoe  on  his  life  from  the  elaima  of  credit- 
on  hy  pairing  or  aeouring  to  the  tniatee 
Ha  cash  surrender  value. 
Bsnkiiiptcy— aaaeta-^ife  Inatnasce  —  caah 

nuiendei  Taloe. 

3.  Life  insurance  policiea  which  had  not 
lapaed  either  wlien  the  petition  to  have  the 
Insured  declared  a  banlcrupt  waa  Sled,  or 
when  the  bftnkmptcy  waa  adjudged,  have  a 
cash  surrender  value  within  the  meaning  of 
the  proTlao  to  g  TO  of  the  bankrupt  act  of 
July  1,  1S08,  which  permits  a  bankrupt  to 
redeem  a  policy  of  insuranoa  on  hia  Ufa 
from  the  cUima  of  tha  creditors  by  paying 
or  securing  to  the  trustee  the  cash  surren- 
der value  within  thirty  days  after  such  val- 
ue has  been  ascertained  and  stated  to  tho 
tnutee  by  the  oompany  iasuing  the  policy, 
although  it  may  be  the  practice  of  the  com- 

Gny  not  to  acoept  a  anrrender  until  the  pol- 
r  ha*  lapaed. 

[No.  eos.} 


OS  WHTT  of  Certfonui  to  tha  United 
State  Circuit  Court  of  Appeals  for  the 
Beeond  Circuit  to  review  a  judgment  which 
reversed  an  adjudication  of  the  Diatrlet 
Court  for  the  Northern  District  of  New 
Terk  that  certain  policies  of  insurance  on 
tlM  life  of  a  bankrupt  had  no  caah  aur- 
lander  value  and  passed  to  the  tnutee  in 
bankruptcy.    AtBrmed. 

See  same  case  below,  142  Fed.  440. 

The  facte  are  stated  in  the  opinion. 

Mr.  Will  B.  Crowley  for  petitioner. 

«    lb.  Dor  Bajrmond  Cohb  for  respondent. 

*     Mr.  Justice  HcEenna  delivered  the  opin- 
ion of  the  conrt: 

The  question  In  this  case  la  whether  the 
caah  surrender  value  of  a  policy  of  inaur- 
•nee  under  |  TO-^-6  of  the  bankruptcy  aet 
Bust  be  provided  for  in  the  policy,  or 
whether  it  be  sufficient  if  the  policy  have 
sndh  value  by  the  coneesslon  or  practice 
•f  the  aompany.  Section  TO  providea  that 
"Hihe  tmstee  of  the  eatata  of  a  bankrupt, 


upon  liis  appointment  and  qualificatioat 
.  .  .  shall  in  turn  be  vested  by  opera- 
tion of  law  with  the  title  of  the  bankrupt 
aa  of  the  date  he  waa  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property  whicJi 
Is  exempt,  to  all  (1)  documents  relating  to 
his  property  ,..(>)  powers  wliich  ha 
might  have  exerelaed  for  Ida  own  benefit, 
but  not  those  which  bs  might  liave  exar- 
daed  for  some  other  person  ...  (5)  prop- 
erty which,  prior  to  the  filing  of  the  peti- 
tion, lie  oould,  by  any  means,  have  trans- 
ferred, or  which  might  have  been  levied  up- 
on and  sold  under  judicial  prooesa  against 
Iiim;  Provided,  That  when  any  bankrupt 
shall  have  any  inauranoe  poliey  which  has 
a  cadi  surrender  value  payable  to  himself, 
his  eatate  or  personal  representatives,  he 
may,  within  thirty  days  after  the  cash  sur- 
render value  has  been  aaoertalued  and  stat- 
ed to  the  trustee  by  the  company  issuing 
the  same,  pay  or  secnre  to  the  trustee  ths 
sum  so  ascertained  and  stated,  and  con- 
tinue to  hold,  own,  and  carry  auch  policy 
free  from  the  clsims  of  the  creditors  par- 
ticipating In  the  distribution  of  his  estate 
under  the  bankruptcy  proceedings;  other* 
wise  the  policy  shall  pass  to  the  trustee  aa 
osseU."  [30  Stat,  at  L.  6fl6,  chap.  S4I,  U. 
S.  Comp.  Stat.  1901,  p.  84S1.J 

The  respondent  and  his  sons,  individually 
and  as  composing  the  copartnership  of  J. 
M.  Mertena  &  Company,  were  declared  bank- 
rupts, and  petitioner  waa  elected  the  trustee 
of  their  estate  October  14,  1S03. 

At  the  time  the  petition  in  bankruptcy 
was  filed  Martens  held  four  life  inauranoe 
polidee  Isaued  by  the  Equitable  Ufe  As- 
euranee  Society  of  the  United  States.  One 
of  the  policies,  payable  to  his  wife  if  she 
should  survive  him,  has  been  dropped  from^ 
this  controversy.  The  other  three  policiese 
were  payabla'to  Mertens  at  his  death,  his* 
executors,  administrators,  or  assignees. 
They  were  subject  to  certain  claims  arising 
from  their  having  been  assigned  as  security 
for  certain  loans.    With  these  we  are  not 


A  dispute  arose  aa  to  the  ownership  of  the 
policies,  and  the  trustee  filed  a  petition  in 
the  district  court  for  the  determination  of 
the  ownership  of  them,  and  that  Mertens  be 
required  to  make  an  assignment  of  them  to 
the  trustee.  Mertena  answered,  alle^g 
that  the  policies  had,  by  law  and  the  regular 
practice  of  the  Equitable  Life  Assuranos 
Society,  a  cash  surrender  value  which  he 
had  sought  to  pay  to  the  tmstee,  and  waa 
ready  and  willing  to  payj  that  it  was  the 
uniform  practice  of  the  society  to  pay, 
upon  the  surrender  of  such  polidea  and  on 
policies  Issued  on  any  of  the  blank  forme 
shown  by  the  policiea,  the  cash  value  there- 
of "determined  ta  aeeordanee  with  a  fixed 


,y  Google 


r  SUPEEUX  COURT  RBPORTBB. 


Oor.  1 


uid  daftifU  method  of  oompntatlon,  and 
■tated  on  danujid  by  mnj  polioy  holder  or 
penon  In  Intorertj"  that  the  aodety,  pur- 
■naat  to  law  and  In  accordance  with  its 
practice,  bad  stated  to  him  and  declared  the 
taah  snirender  value  of  each  of  the  pcUctes 
and  its  rca.dine»i  and  willlngnesa  to  pay 
inch  Talue  upon  the  enrrender  of  the 
pollciss.    The  T»luee  were  stated. 

The  matter  waa  referred  to  a  ipecial 
maater  to  take  the  proofs  and  report  the 
■ame,  with  findings  of  fact  and  oonelnsions 
of  law.  Proofs  were  taken  and  a  report 
made  In  accordance  with  the  order  of  the 
court.  The  maater.  Id  hia  report,  desertbing 
the  pollolea,  said: 

"None  of  these  express  any  agreement  or 
proTtsion  whereby,  upon  default,  the  com* 
pany  shall  pay  a  'cash  siurender  value'  to 
any  person.  By  their  terms  the  assured  Is 
excluded  from  any  participation  in  divi- 
dends until  the  completion  of  the  tontine 
period,  at  whioh  time  all  surplus  and  proflts 
derived  from  such  policies  are  to  be  divided 
among  the  persistuit  policies  of  that  class 
then  in  force.  At  the  expiration  of  the  ton- 
tine period  the  perristent  policy  holder  !■ 
.given  certain  options,  among  them  to 
S  withdraw  in  cash  tho  policy's  antJre 
?ahare  of  the  aweU,  that  is,  the  ae- 
enmnlated  reserve,  the  amount  of  which  is 
stated  in  each  policy,  and,  in  addition,  the 
accumulated  surplna  apportioned  to  the  pol- 
icy. Each  of  these  policies  also  provides 
that,  upon  default  In  payment  of  a  premium 
and  the  ■urriTtder  of  the  policy  within  six 
montba  thereafter,  the  assured  sliall  be  en- 
titled to  a  new  paid-up  policy,  baaed  upon 
the  reserve  accumulated  under  the  old 
policy,  but  Vithont  partiolpation  in  profits.' 
Both  funds  eeeiiTed  by  the  agreement, 
namely,  tbe  Insuiviae  proper  and  the  en- 
dowment fund  representing  the  aocomnlated 
profits,  are  payable  to  tbe  assured  or  to  his 
exeonton,  administrators,  or  aSBigna.  No 
other  person  Is  mentioned  in  either  of  tbe 
policies   aa  having  any   baneflsial   interest 

It  appeared  from  the  testimony  that,  as  a 
matter  of  fact,  polldea  of  tbe  diaracter  of 
those  in  controversy  had,  under  tbe  practice 
of  the  company,  Msb  aturender  vahiea.  If 
offered  for  surrender  within  six  months  from 
tbe  date  of  tbe  nonpayment  of  any 
premium.  Explaining  this,  a  witness  aald: 
*To  make  clear  tbe  replies  of  previous  ques- 
tions I  wIU  sta.te  that  the  Equitable  Life 
Aasnrance  Society  would  decline  to  purchase 
.  for  cash  a  policy  during  tbe  period  for  which 
I  premiums  bad  been  paid,  entitling  the  policy 
holder  to  protection  for  the  face  value,  for 
I  the  reason  that.  In  the  event  of  the  death 
•f  the  holder  of  that  policy  before  the  ex- 
pfcatli»  of  the  period  for  wUA  prsmfnma 


had  been  p^d,  tbe  question  would  be  taised 
aa  to  tbe  liability  of  tbe  company,  so  that 
the  payment  of  an  amount  of  cash  for  the 
surrender  of  a  policy  is  only  made  by  tbe 
company  after  that  poli^  has  lapsed  by 
reason  of  tbe  nonpayment  upon  its  due 
date."  And  ft  was  testliled  that  tbe  cash 
surrender  values  of  policies  was  determined 
by  a  fixed  and  definite  method  of  compu- 
tation, uniform  in  all  cases,  and  liad,  with- 
out exception,  been  paid  to  persons  insured 
by  the  company.  It  further  appeared  that 
the  surrender  values  of  the  poliuee  la 
controversy  were  as  follows:  Policy  Nou 
274,445,  $e,90S.SS;  policy  No.  417,(178,  VZ.'^, 
27iM;  policy  No.  417,171,  $6,674.00.  g 

iTt  WHS  further  testified  tha.t  tbe  surrender* 
valne  of  each  policy  was  equivalent  to  the 
amount  of  a  paid-up  policy,  which  tbe  com- 
pany waa  willing  to  ^vc.  Or,  as  expressed 
by  a  witness,  "^t  is  equivalent  to  tbe  per- 
centage reserved  under  that  policy  (refer- 
ring to  policy  No.  274,440),  which  the  eom- 
pany  Is  wiHIng  to  pay  In  eonsidoimttoii  of 
the  surrender." 

Tbe  district  oourt  held  that  the  p<didea 
had  no  cash  surrender  value  within  tho 
meaning  of  |  70  of  the  bankrupt  aet.  Tto 
court  tali) 

"In  the  polidM  fa)  question  not  only  Is 
there  a  failure  to  provide  for  a  cash  enr- 
render  value,  but  the  provisionB  are  Incoa- 
slstent  with  the  existence  of  such  a  valoa. 
This,  however,  ia  not  at  war  with  the  faot 
that  the  assurance  association  may  bo  wIQ- 
ing  to  pay  money  for  tbe  surrender  of  snek 
polldea.  There  le  no  pretense  that  this 
custom  of  the  insnm'  formed  a  part  of  the 
contract  between  the  pattlea,  or  that  the  In- 
sured could  enforce  the  payment  of  a  avr- 
render  value,  or  the  payment  of  anything 
on  surrendering  the  policy.  In  short,  tbe 
Insurer  ml^t  be  willing  to  pay  a  •nrrender 
value  and  ml^t  not.  Boob  payment  would 
be  optional  with  It." 

And  again: 

"The  aaaodation  might  be  willing  to  paj 
one  day,  entirely  unwilling  the  next.  .  .  . 
Is  this  the  'cash  surrender  value"  spoken  of 
in  tbe  bankrupti^  lawl  This  oonit  tUnki 
not.  It  would  seem  that  bad  Congreas  En- 
tended  that  every  bankmpt  holding  a  policy 
of  Insurance  of  the  nature  of  these  ^ould 
retain  the  same  aa  bia  own  on  paying  to  the 
trustee  in  bankruptcy  the  valne  thereof  that 
tbe  Insurer  might  fix  by  Its  euatom  or  other- 
wise. It  would  have  need  language  approprb 
ate  to  that  end,  and  not  an  expression  im- 
plying a  value  the  Insured  has  a  legal  right 
to  demand,  and  the  Insurer  may  be  oom- 
polled  to  pay, — a  value  generally  undei^ 
stood  to  be  provided  for  in  the  policy  Itaelf.*' 
[131  Fed.  974,  ff7S.1 

The  oourt  dtod,  to  enstaln  Itp  fmn,  Ba 
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WcDliig,  SI  a  a  A.  ISl,  lis  Fed.  ISB, 
B«  Slinglnff,  100  Fed.  1S4. 
S  An  order  w«a  entered  requiring  Uertuu 
9  to  ua]gii  the  poHelaa*to  the  tnuteea.  It 
was  rereraed  bj  the  aircuit  oovrt  of  appekle. 
The  l»tt«r  oonit,  howeT«r,  aaid  that  it 
'UioQid  b«  inclined  tc  conoir  with  theae 
viewe  [ezpreued  in  Be  Welling]  and  to 
Biutaia  the  eoneluaion  of  the  diatriet  jndge 
in  tlw  eanae  at  bar,  that  'no  poliey  ia  under- 
■tood  to  have  a  eaah  tnTrender  ralue  wa- 
lea*  provided  for  in  the  policy  ao  ae  to  be 
mforceable  hy  the  iniured,'  were  it  not  for 
a  mbiequent  cxpreauon  t^  opluiim  by  the 
Snpnme  Coort.  Ilil*  Is  foond  in  Holden 
Stratton,  108  U.  S.  214,  48  L.  ed.  10£2, 
Sup.  Ct.  Sep.  660,  aa  foUowi: 

"There  haa  been  eome  oontrarlety  of 
opiniott  expreaaed  by  the  lower  Federal 
eonrta  aa  to  the  azaot  meaning  of  tba 
worda  "caah  enrrcnder  ralue"  aa  employed 
in  the  proTiao,  aonM  courta  holding  that  it 
meana  a  anmnder  valne  expreaaly  atipn- 
lated  by  the  eontiaet  of  insuranoe  to  be 
paid,  and  other  courta  holding  that  the 
worda  emfaraoe  poUoiei,  even  though  a 
stipulation  in  reapect  to  aurrender  value  ta 
not  contained  therein,  where  the  policy  poa- 
aaaaea  a  cash  value  which  would  be  reoog- 
niaad  and  paid  by  the  insurer  on  the  anrren- 
dar  of  the  poUcy.  It  ia  hi  be  obaerved  that 
tUa  latter  eonatnietlon  liarmonicea  with  the 
praetiee  under  tlie  bankrupt  act  of  1867 
<Se  Newland,  6  Ban.  342,  Fad.  Caa.  No. 
10,170;  Be  MaKinney,  Ifi  Fed.  636)  and 
tenda  to  elucidate  and  carry  out  tlie  pnr- 
poae  oontemplated  by  tlu  proviao  aa  wa 
have  aonatrued  it.  However,  wliataver  in- 
Bnmoa  that  oonabnetion  may  have,  a«  the 
qneation  la  not  naoeaaarily  here  involved 
we  do  not  ez^«aaly  decide  It.'"  [142  Fed. 
447.1 

The  court  obaerved  that  the  extract  from 
Holden  r.  Stratton  waa  oii(«r  to  the  quea- 
tkma  decided  in  the  oate,  but  conaiderad  It 
sneh  an  explicit  declaration  of  viewa  that 
the    oonrt    azpreaaed    heaitaUon    to    die- 

We  are  benea  eonfronted  with  the  prob- 
lem whether  the  obiter  of  Holden  v.  Stratton 
■hall  be  pronounced  to  be  the  proper  eon- 
atnietlon  of  |  70  of  the  bankrupt  act.  We 
may  remark  at  the  commenoement  that  that 
cWter  waa  not  ineonaiderately  ottered,  nor 
ean  It  be  aald  that  It  waa  tnconaequent  to 
tbe  eonaiderationa  there  involved.  It  waa 
jjthere  naeeaaary  to  determine  between  aon- 
•  dieting  deoiaiona  of  tw«>circuit  oourtt  of  ap- 
peals upon  the  effect  of  atate  itatutea  of 
exemption  from  liability  for  debta,  and  a 
nrefnl  eonalderation  of  |  6  of  the  bank- 
rupt aet,  which  provided  for  exemptioua, 
and  I  70,  whleh  defined  the  property  whieh 
pHMi  to  tlM  tnatoa,  waa  mtattmrj  to  fea 


made  and  their  proper  effect  and  relation 
determined.  Aa  elemeuta  in  that  eonaldera- 
tion the  meaning  and  aoope  of  |  70  were 
involved  and  the  purpoae  of  Congreaa  In  Ita 
enaotment.  Section  0  provide!  for  exemp- 
tiona  "preeoribed  by  the  state  laws."  Be<h 
tlon  70  Tcata  the  title  of  all  the  property  of 
the  bankrupt  In  the  truataa,  "except  in  ao 
far  as  It  ia  to  property  which  la  exempt." 
Then,  after  «  designation  of  the  property 
tha  title  to  which  is  tranaferred,  follows  the 
proviso  in  regard  to  insurance  polidea.  It 
was  argued  that  the  proviso  would  be 
meaningleaa  unleaa  considered  aa  wholly  dia* 
oouneotcd  from  the  clause  aa  to  exempt 
proparty,  and  thia  court  repliedi 

"As  I  70a  deals  only  with  property  which, 
not  being  exempt,  passes  to  the  tmatee,  the 
misaion  of  the  proviao  waa  in  tha  iutereat  of 
the  perpetuation  of  polidea  of  life  inaur- 
anoa,  to  provide  a  rule  by  wbidi,  where 
sueh  polidea  passed  to  the  truatae  because 
they  were  not  exempt,  if  they  had  a  but- 
render  value  their  future  operations  could 
be  preaerved  by  vetting  the  bankrupt  with 
the  privilege  of  paying  luch  surrender  value, 
whereby  the  policy  would  be  withdrawn  out 
of  tlLS  category  of  an  asset  of  the  estata. 
That  is  to  say,  the  purpoae  of  the  proviso 
waa  to  oonfer  a  beneflt  upon  the  insured 
bankrupt  by  limiting  the  eharacter  of  tha 
interest  in  a  nonezempt  life  inanranoa  policy 
which  ahould  paaa  to  the  trustee,  and  not  to 
cause  anch  a  policy  when  exempt  to  beeoma 
an  aaaet  of  the  estate.  Whoi  the  pnrpoae 
of  the  proviao  la  thua  ascertained  it  beoomea 
apparent  that  to  maintain  the  eonatruction 
whidt  the  argument  seeks  to  affix  to  tha 
proviso  would  cause  it  to  prodnoe  a  reault 
diametrically  oppoaed  to  ita  aplrlt  and  to 
the  purpoae  it  waa  intended  to  aubaerva.' 
198  U.  B.  2ia,  40  L.  ed.  I02S,  Bfi  Sup.  OL 
Bep.6S&. 

And,  contemplating  the  proviaa  aa  haT-S 
Ing  aoeh' purpoae,  the  eourt  used  the  laa>r 
guaga  quoted  by  the  dreult  court  of  appeals, 

'  expreaaed  the  view  that,  aa  between  the 
eonatruetfams  that  bad  been  mada  of 
tba  teima,  '^saah  anmnder  valne,"  whether 
they  meant  a  stipulation  in  the  coutraot  or 
the  reoognltlon  by  the  company,  the  latter 
harmonliad  with  the  praetloe  under  the 
bankrupt  act  of  1807  [14  SUt.  at  L.  fil7, 
chap.  176],  and  tended  to  aluddata  and 
carry  out  the  pnrpoae  contemplated  by  the 
pro^riso  as  the  dedalon  construed  it.  And 
the  preeedent  praetloe  Is  necessarily  a 
atrong  factor  and  would  be  so  even  if  it  had 
a  leea  solid  foundation  In  reaaon.  It  is  no- 
where better  expreeaed  than  In  Ee  Ue- 
Klnney,  supra.  It  is  there  pointed  out 
that  the  foundation  of  the  aurrender  value 
of  a  poHey  la  tha  exeeaa  of  the  fixed  annual 
itBM  fB  t^  aadltr  yMn  af  tha  polbr 
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anr  Qu  umnaJ  rlik  during  tlM  lftt*r  jmn 
of  th*  poUejr.  "Thij  azmm,"  it  VM  asU, 
"in  the  premiiuD  p«Id  orer  Um  umiul  eoat 
of  inmrKoee,  witli  aeoumulatloiu  of  intenat 
euutitutea  tlie  currender  Tftloe." 
And  lartlMr: 

"Though  thia  bzoms  of  pmnJnnu  paid  la 
leg^y  the  aole  propeity  of  the  oompanf, 
■till  in  practical  effect,  though  not  in  law, 
it  ii  monejs  of  the  aaeuied,  deposited  with 
the  companj  in  advance,  to  make  up  the 
defidencj  In  later  premiiuna  to  cover  the 
annual  coat  of  inauranca  ln«t*'4  ol  being 
retained  bf  the  aaaured,  and  paid  by  him 
to  the  company  in  the  ehape  of  greatlj'  in- 
areaeed  pramiuma  when  the  riak  ia  greatest. 
It  ia  the  "net  reaerve'  required  hy  law  to  be 
kept  by  the  company  for  the  benefit  of  the 
aaaured  and  to  be  maintained  ta  the  credit 
of  the  policy.  So  long  aa  the  policy  ra- 
malna  in  force  the  company  haa  not  prao- 
,tlca11y  any  beneficial  fntereat  In  it,  except 
M  Ita  niatodian,  with  the  obligaUon  to 
maintain  it  unimpaired  and  anltably  inveat- 
•d  for  the  beneUt  of  the  aaaured.  Thia  ia 
the  praetieal,  though  not  the  legal,  relation 
ri  the  company  to  this  fund. 
^  "Upon  the  lurrender  of  the  policy  before 
the  death  of  the  aaaured,  the  company,  to 
be  relieved  from  aU  reaponaihillty  for  the 
H  Inoreastd  riak,  which  ia  repreaentad  by  thia 
•  aeenmulating  reeerre,  eonld  well  afford  to 
anrrender  a  oonaidarable  part  of  it  to  the 
aaaured,  or  hla  repreaentatire.  A  return 
of  a  part  In  some  form  or  other  la  now 
usually  made." 

In  Se  Newland,  supra,  it  was  aald  that 
the  present  value  of  a  polley  ia  ita  cash  sur- 
render value,  and  but  for  that  "tt  eonld  not 
be  said  to  have  any  appreciable  value. 
Parker  r.  Anglesey,  20  Week.  Hep.  142,  29 
L.  T.  N.  S.  482," 

There  ia  no  exprcaiiou  In  either  of  the 
eaaei  that  the  caab  surrender  value  depend- 
ed v^a  contract  aa  diatinct  from  the  nsap 
of  companies.  And  g  70  expreases  no  dia- 
tfnetlon.  At  the  time  of  its  enactment  there 
were  policies  which  stated  a  snrrendar  value 
and  a  practice  which  conceded  such  value 
If  not  stated.  If  a  distinction  had  been  in- 
tended to  be  made  it  would  have  been  ex- 
I  preesed.  Able  courts,  It  la  true,  have  de- 
'  dded  otherwiae,  but  we  are  unable  to  adopt 
r  tlielr  view.  It  was  an  actual  benefit  for 
I  which  the  statute  provided,  and  not  the 
'manner  In  which  it  should  be  evidenced. 
'  And  we  do  not  think  It  rested  upon  chance 
eoncesaion.  It  rested  npon  the  lat«reet  of 
'  tlie  companies  and  a  practlos  to  which  no 
.  exception  has  been  shown.  And  that  a  pro- 
vlaion  enacted  for  the  benefit  of  debtors 
sbonld  recognise  an  Interest  so  substantial 
and  which  had  acch  assurance  waa  pw^ect- 
Ij  natnraL    What  posaibla  dUtaranea  eonld 


it  make  whether  the  anrrender  value  was 
stipulated  in  a  policy  or  universally  recog- 
nized by  the  companies  I  In  either  case  the 
pnrpoae  of  the  state  would  be  aubaerved, 
which  waa  to  secure  to  the  trustee  the  sum 
of  such  value  and  to  enable  the  bankrupt  to 
"continue  to  hold,  own,  and  carry  such 
policy  free  from  the  chuma  of  the  creditors 
participating  in  the  distribution  of  the 
estate  under  the  bankruptcy  prooeedinga." 

Oonnael  for  petitioner  argues  that  the 
polioiea  are  mere  Investments,  and  intimates 
tbs  injustice  of  keeping  them  from  the 
trustee,  and  illuatratea  the  comment  by  con- 
trasting what  the  oompany  would  have  paid  ^ 
as  the  surrender  value  of  policy  No.  274,445,  Jj 
if  default  had  been  made  in  payraent^of  pre-  • 
miums,  and  what  the  company  would  pay 
■Iz  months  thereafter.  The  contrast  is  be- 
tween «6,S0S.86  and  911,818.40.  But  thia 
is  the  result  of  tha  age  of  the  policy,  and 
cannot  be  a  teat  of  other  policies  or  of  the 
conatmctico  of  tlie  law.  And  a  precisely 
like  effect  would  result  if  the  policy  ax- 
preased  a  aurTender  valne,  in  which  case  tl 
la  conceded,  it  would  come  under  tha  law. 
The  aame  comment  la  applicable  to  othn 
argumenta  of  petitioner  which  t«ul  to  eon- 
found  the  distinction  between  surrender 
value  and  other  value.  Beetlon  70  deala 
with  the  former,  and  makea  it  tha  eon- 
ditions  of  the  relative  rights  of  the  hank* 
rupt  and  the  trustM  of  his  estate.  Purso- 
ing  the  argument  farther,  it  Is  said  that 
"the  rij^t  to  partidpate  in  the  profiU  waa 
a  part  and  parcel  of  the  policy  and  of  tha 
privileges  enjoyed  thereunder;"  and  It  la 
further  observed  that  the  differeuoe  betweea 
the  value  of  the  policy  which  was  used  for 
Ulustratioa,  "if  lapsed  on  September  ^ 
1903,  ^ven  aa  t&.eoe.SO,  and  ita  value  M 
March  8,  1004,  {11,318.40,  is  chiefly  made  up 
of  the  value  of  this  right  to  participate  In 
profits."  And  eounsel  for  petitioner  la  dia- 
posed  to  think  the  contention  abaurd  that 
the  bankruptcy  law  contemplated  that  eneh 
a  valuabls  right  "could  be  absolutely  wiped 
out  and  takes  frtmi  the  trustee  in  such  a 
case  as  this  by  allowing  the  bankrupt  t« 
take  up  the  policy  by  paying  what  the 
bankrupt  here  olaima  to  be  the  surrender 
value."  Such  result  would  not  appear  to  ba 
absurd  if  the  policy  were  only  two  years 
old  instead  of  nineteen  years.  Manifestly  a 
policy  cannot  be  declared  in  or  out  of  tha 
law  according  to  its  age,  nor  can  anything 
be  deduced  from  the  investment  featnrea  of 
tontine  polioiea.  Such  polidea  were  decided 
to  be  covered  by  the  law  in  Holden  v.  Strat- 
ton.  Whether  the  law  should  have  included 
them  la  not  our  concern.  Whatever  may  ba 
said  againat  it.  It  baa  seemed  beat  to  tha 
JagisUtiira  t«  anoourafa  tlM  soira  andeavw 
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*Bd  laorUlN  vhleh  nioli  policle*  mftf  repr*- 
•ent. 
It  b  fnrther  oontendad  tbat  nipondent 
^hka  not  mAda  out  tluit  the  polldM  luiTe  « 
Jjeuh  auirender  Talue,  beckiiM  It  appears 
•  from  the  eTidpnce  tbat  the  eompuif  would 
not  accept  their  nuTender  ontil  they  had 
lapied,  and  that  they  had  not  lapsed  either 
when  the  petition  wa*  filed  or  the  baok- 
mptey  adjudged.  But  thla  Is  tantamonnt 
to  saying  that  no  policy  ean  erer  have  a 
sturender  vahie.  According  to  the  testi- 
mony, polides  which  haTe  a  stipulation  (or 
snch  Talue  are  subject  to  the  same  eou- 
djtion.  And  there  is  nothing  in  the  record 
to  show  that  tho  praetloe  and  policies  of 
other  companies  are  not  the  same  aa  thoM 
of  the  Equitable  Life  Aasurance  Society. 
Section  70  is  broad  enough  to  accommodate 
nich  condition.  It  permits  the  redemption 
ttf  a  policy  by  the  bankrupt  from  the  claims 
of  ereditoTs  by  paying  or  aecurlng  to  the 
truBtce   the  cash   surrender    value    of    the 


trustee  by  the  company  luniDg  the  ■ 
Judgment  afOrmed^ 


(ue  U.  8.  18S) 

THOUAS  TINDLi;  and  Willis  E.  SttHaon, 
FIffs.  In  Err., 

diAKENOE  T.  BntEETr. 

Baokniptey^-proTable  debta— dischat{& 

1,  Claims  for  damages  arising  ont  of 
false  and  fraudulent  representations  indtt- 
dng  sales  of  merchandise  might  have  been 
proved  under  the  banlcmpt  act  of  July  1, 
1B98  (30  Stat,  at  L.  660,  662,  chap.  S41, 
D.  8.  Comp.  SUt.  1901,  pp,  3428,  3447),  9 
VSa,  as  debts  "founded  upon  an  open  acconnt 
or  upon  a  contract,  expressed  or  Implied,"  if 
the  sellers  had  chosen  to  waive  the  tort  and 
take  their  places  with  the  other  creditor* 
of  the  bankrupt  estate,  and  are  therefora 
barred  by  a  discharge  in  banlcruptey. 
Bankruptcy — provable  debts — discharge. 

£.  The  words  "while  aeUug  as  an  offi- 
•arorln  any  fiduciary  capacity,"  aa  Tused  In 
the  bankrupt  act  of  July  1,  1898,  |  IT,  subd. 
4,  mnWng  an  exception  from  the  operation 
of  a  discharge  in  bonkniptoy  in  favor  of 
debta  created  by  the  bankrupt's  "fraud,  em- 
beBclement,  misappropriation,  or  defalca- 
tion while  acting  as  an  offlcer  or  in  any  fi- 
dn^ry  capacity,"  extend  to  "fraud,  embez- 
alament,  misappropriation,"  as  well  aa  to 
Idafaleatfan." 


[No.  2iT.] 


IN  EBROB  to  tba  Supreme  Court  of  tit* 
State  of  New  York  to  review  a  judg- 
ment entarad  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  whloh 
reversed  a  judgment  of  the  Appellate  Di- 
vision of  tiie  Gupreme  Court,  Fourth  Da* 
partment,  affirming  a  judgment  of  a  trial 
t«rm  of  that  court  held  in  and  for  tho 
county  of  Erie,  in  favor  of  plaintiffs  In  aa 
action  to  recover  damages  arising  out  of 
false  and  fraudulent  representations  in- 
ducing the  sale  of  merchandise,  in  which 
the  defendant  pleaded  a  discharge  in  bank* 
ruptcy  aa  a  defense.    Affirmed. 

See  same  cose  below  in  Court  of  Appeall* 
1S3  N.  Y.  207,  70  N.  E.  2fi. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  Gibbons  for  plaintiffs  in  error. 

No   oounsel   appeared    for   defendant   la 

■Mr,  Chief  JnstEee  Fnller  delivered  tho* 
opinion  of  the  court  i 

This  was  an  action  brought  In  1S9S  to  r^ 
cover  damages  claimed  to  have  been  aoa* 
tained  In  consequence  of  specified  false  and 
fraudulent  representations  made  by  tha^ 
firm  of  which  the  defendant  was  BurvIvor,JJ 
by  reason  whereof  plaintiffs  alleged  ■they* 
were  deceived  Into  selling  goods  to  defend- 
ant's firm,  which  they  otherwise  would  not 
have  doncb  The  oomplaint  oont^nad  throo 
oounta,  setting  up  separate  Items  of  dsJB* 
ages,  namely,  $349J0,  ¥230.83,  and  9S21.7S 
for  goods  sold,  and  judgment  was  demanded 
for  the  aggrepte,  with  intereat  on  aack 
item. 

One  of  the  defensaa  was  that  plaJntUTi^ 
claims  were  barred  by  a  diseharge  in  bank* 
ruptej  of  defendant's  firm,  to  whleh  platn- 
tiffk  replied  that  they  were  not  such  aa 
oould  be  dlsohargad  In  banlcruptey  pioeaad- 
Ings. 

The  New  York  eourt  of  appeals  held  that, 
according  to  the  rulings  of  this  court  In 
Crawford  v.  Burke,  19S  U.  S.  170,  49  I.,  ed. 
147,  SO  Sup.  Ct.  Rep.  B,  the  alleged  indebted- 
ness to  plidntlffs  waa  oovered  by  the  dla- 
charge,  and  directed  plaintiffs'  ecHnpUint 
to  be  dUmissed.  1S3  N.  Y.  267,  7S  N.  E. 
2fi. 

This  writ  of  error  was  then  proaeeutedt 
and  plaintiffs'  counsel  contends  that  their 
debts  were  not  provable  debts,  and  there- 
fore not  dlaeharged,  and  that  Crawford  T. 
Burke  might  wall  be  modified  In  view  <d 
certain  suggestions  deemed  to  be  novaL 

Sections  17  and  OSa  of  tho  bankruptcy  aot 
of  1808  road  aa  foQowsi 

"Sec  17.  A  discharge  In  ba&kmpfa^  Bhall 
release  a  bankrupt  from  all  of  his  provablo 
debts,  except  such  as  .  .  ,  (2)  aro 
,  judgmenta  in  actions  for  bands,  or  obtala- 
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In(  property  bj  filia  pntaiuM  or  fmlM 
rapreHnt&ticiu,  or  for  irllfiil  and  malisiouB 
injarlM  to  the  penon  or  property  of  ut- 
etlter;  ...  or  (4)  wen  ereated  hj  bia 
fraud,  embeEzleniBiit,  niMippTopriatloi),  or 
iefaloatfon  while  acting  u  mi  officer  or  in 
any  Hdudary  oapadt]'. 

"See.  63.  Debts  whieh  may  lie  prored: — 

"(a)  DebU  of  tbe  bankrupt  may  be 
proved  and  allowed  agalnat  hla  eetate  wliieh 
Kre  (1)  a  fixed  liability,  as  evidenced  by  a 
Jodgment  or  an  instrument  in  writing,  abiO' 
lutely  owing  at  the  time  of  tbe  filing  of  the 
petition  againat  him,  whether  then  payable 
or  not  ...  ;  (4)  founded  upon  an  open 
S  aoooimt,  or  upon  a  contract  expressed  or  Im- 
7  plied;  and  (6)  founded'apon  provable  debta 
ndneed  to  judgmente  after  tbe  filing  of  tbe 
petition  and  before  the  oonaideration  of  the 
bankrupt'!  application  for  a  dlacharga." 
tW  SUt.  at  L.  SCO,  US,  cbap.  S41,  U.  S. 
Comp.  Stat.  ISOI,  pp.  St2S,  SMT.] 

Couniel  admit  that  the  olaims  In  qnettion 
were  all  liquidated.  By  their  nature  and 
amount  aa  well  as  by  the  fonn  of  the 
eomplaint  they  stand  upon  the  eontraets 
originally  made.  Whiteside  ▼.  Brawley,  162 
Haas.  13S,  I8<,  24  K.  X.  lOaS. 

Orawford  t.  Bnrka  wai  an  aetlon  in 
trorar  Initltnted  is  the  elrenlt  wmi  of 
(took  Mnn^,  HOaOb^   Iff    Bvki    afalnit 


O^wford  and  Valentine,  plalnUSs  in  error, 
to  reoorer  damages  for  tbe  wilful  and 
fraudulent  oonTeraion  of  the  interests  of  the 
plalntifif  in  oertain  iharea  of  stoctc  There 
were  ten  counts  in  tbe  deolamtion,  fire 
charging  fraudulent  eonveriion  of  that 
stock,  and  five,  the  obtaining  of  money  from 
plaintiff  in  the  way  of  margins  by  means  of 
falsa  and  fraudulent  representations.  De- 
fendants pleaded  their  disobarge  in  bank- 
ruptcy, but  were  found  guilty  on  all  the 
counts,  and  judgment  was  entered  against 
tbem,  which  was  affirmed  by  the  appellate 
court  and  by  the  supreme  court  of  Illinois. 
This  court  held  that  plaintiff's  claim  was 
"provable  under  tbe  bankruptcy  act,"  that 
is,  was  "susceptible  of  being  proved,"  and 
that  It  might  have  been  proved  under  |  8Sa 
as  "founded  upon  an  open  acoount  or  upon 
a  contract  express  or  implied,"  if  plaJntllt 
had  chosen  to  waive  tbe  tort  and  take  his 
plaoe  with  the  other  oreditora  of  the  estate. 
And  that  the  words.  In  the  fourth  sub- 
division of  I  17,  "wUle  acting  as  an  ofBoM', 
or  in  any  fiduciary  eapadty,"  extended  to 
"fraud,  embecclement,  misappropriation"  as 
well  as  "defalcation." 

That  ease  completely  determines  thia,  aa 
the  New  York  Court  of  iippeBk  <  '^ 
held. 


oy  Google 


1999.  GILA  BEND  B.  &  L  CO.  T.  QILA  WATSH  OOi 

am  v.  0.119} 

GILA  BEND  SXSERVOIR  &  ntRTGATIOH 
COMPAmr,  Appt, 


GILA  WATEK  COMPANY. 

Jodgment— K*  jnOie&U— Jtuiadictloii. 

The  jurisdiction  of  a  territorUl  oourt 
to  order  a  sftle  of  property  hy  a  receiver  ap- 
pointed. In  an  earlier  action  witbont  for- 
mally extending  the  reoeivanhlp  to  ih«  Buit 
In  wbich  the  decree  of  sale  wai  made  oaa- 
aot  be  eollaterallj  attaelced  by  a  party  to 
■neh  suit  after  nnaucoe««fully  prowouting 
Appeals  to  both  the  territoriu  lupreme 
court  and  the  Supreme  Court  of  the  Unltad 
State*,  in  which  the  jurisdictional  questl< 
was  not  presented.  * 

[Ho.  BZS.    Oetober  Term,  IHS.] 


A  PPKAL  from  the  Supreme  Court  of  the 
Jl  Territory  of  Arlsona  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Marioopa  County,  In  that  Territory,  in 
faTor  of  defendant  in  a  suit  to  quiet  title. 
Petition  for  rehearing  denied. 

Bee  same  oaae  belov  (Aris.)  TS  Pae.  9M. 

The  facts  are  stated  in  the  opiidon. 

Uessrs.  Hngh  T.  Taegart  and  WiDlam  C 
Pnntiss  for  appellant. 

Ur.  C.  T.  Alnnroith  for  appallM. 

Hr.  Jnstioe  Bmra  delivered  the  opinion 
tt  the  oonrt: 

During  the  Oetober  tena,  1MB,  and  on 
Hay  14,  1906  (208  U.  S.  270,  SO  L.  ed.  1023, 
20  Bnp.  CL  Bep.  SIS),  the  decree  of  the  i 

ipreme  oonrt  of  the  territory  of  Ariiona 
this  cMe  was  affirmed.  On  Uay  20  (the  last 
•  day  *af  the  term)  an  order  wa*  entered 
whicli  in  effect  continued  the  jurisdiction 
of  this  court  to  the  present  term,  giving  op- 
portunity to  appellant  to  present  a  peti- 
tion for  rehearing  during  the  vacation. 
That  petition  was  presented,  and,  in  the 
euly  put  of  this  term,  after  full  consid- 
eration, was  denied.  Subsequently,  lest  In 
the  confused  state  of  the  record  It  might 
be  supposed  by  eiUier  of  the  parties  that 
the  facts  had  been  misapprehended,  we,  on 
January  T,  1907,  entered  an  order  withdraw- 
ing the  memorandum  denying  the  petition 
fn  rehearing,  and  granting  leave  to  coun- 
sel on  both  sides  to  flle  such  additional 
briefs  as  they  desired.  In  pumianca  of  this 
leave  briefs  on  both  sides  have  been  filed, 
■■d  we  have  again  examined  the  record. 

This  OMisIsts  of  the  pleadings,  the  de- 
sne  In  foror  of  the  defendant,  a  Mil  of  ex- 
•sptions  divided  into  two  parts,— one  being 
A  atatcnent  of  sxoeptions,  and  the  other  a 
■amtlTe  of  the  "dTcumatanees   and  evi- 

•Bd.  Now.— For  esMS 


denee,"— the  decree  and  opinion  of  tlie  su- 
preme court,  and  a  statement  of  facts  pre- 
pared for  the  review  by  this  court  The 
opinion  was  Hied  Uarch  2S,  1904,  and  the 
statement  of  facts  allowed  February  21, 
1905,  nearly  a  year  after  the  decision.  In 
addition  there  appears  a  motion  made  In 
the  supreme  aourt  by  the  appellee  to  strike 
from  the  flies  the  abstract  of  record  for 
several  leaeons,  one  of  which  wa*  that  tt 
did  not  contain  the  findings  of  fact  and  the 
conelusIoTis  of  law  of  the  district  court 
This  U  followed  by  the  suggestion  of  a  dim. 
Inutiou  of  the  record  in  what  purports  to  be 
these  findings  and  conclusions.  It  does  not 
appear  that  any  action  was  taken  by  the 
supreme  court  upon  this  motion,  or  any 
leave  ^ven  to  amend  the  record  by  the  addi- 
tion of  the  findings  and  "onelnsions. 

We  copy  in  full  the  statement  of  facts 
prepared  and  allowed  by  the  supreme  oourt: 
"Statement  of  facts  in  this  case  in  the 
nature  of  a  special  verdict  made  hj  the  su- 
preme court  of  the  territor;  of  Ariiona,  and 
also  rulings  of  the  court  below  on  the  ad-^ 
and  rejection  of  evidence  a*  except- 9 
ed  to  on  the  foregoing  tTanscrIpt*of  the  rec-* 
ord  In  the  above -entitled  cause,  to  be  used 
by  appellant  herein  in  ite  appeal  to  the  Su- 
preme Conrt  of  the  United  States. 

"That  the  above-entitled  cause  was  tried 
In  the  court  below  npon  the  complaint, 
wbid)  was  the  statement  of  a  cause  of 
action  to  quiet  title  to  the  property  de- 
scribed In  said  complaint  against  tlie  de- 
fendants therein  mentioned;  the  amended 
answer  of  the  QOa  Water  Company,  one  of 
the  said  defendants,  denying  the  plaintiff  in 
said  complaint  being  the  owner  of  the  prop- 
erty therein  described,  said  defendant  fnr- 
tber  alleging  peaceable  and  adverse  posses- 
sion of  the  property  described  In  plaintifTs 
complaint  under  the  title  and  color  of  title 
for  more  than  three  yean  preceding  the  date 
of  the  oommencement  of  the  above  action, 
and  also  alleging  peooeable  and  adverse  pos- 
session of  said  property  for  more  than  flvs 
years  before  the  commencement  ol  the  snit, 
nring  and  enjoying  the  same,  paymg  taxes 
thereon,  dalmlTig  under  deeds  duly  recorded; 
the  cross  complaint  of  said  defendant,  Gfia 
Water  Company,  claiming  to  be  the  owner 
In  fee  simple  of  all  the  propertv  described 
In  plaintifl^s  complaint  In  said  causa,  and 
the  answer  of  t^pellant  herein  to  said  Gila 
Water  Company's  erosa  complaint; 


"That  all  of  the  other  defendants  men- 
tioned In  said  complaint  answered  and  div 
claimed  any  right,  title,  and  interest  in  ai^d 
to  the  property  described  in  said  complaint; 

"That  this  supmne  court  adopts  and 
makes  a  part  of  tills  statement  of  facts  the 
Ull  of  exception*  in  tU*  ease,  part  L,  ex* 

point,  SM  voL  IB,  Cut.  Dlx.  Jod^iaDt  |  Un, 
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MpUona,  part  IL,  drminutsncei  knd  erl- 
deuee,  a«  certified  and  signed  on  the  24th 
day  of  November,  1002,  by  Hon.  Edward 
Kent,  the  preaiding  judge  who  tried  this 
cause  below,  the  same  a*  if  it  were  set 
forth  st  length  herein; 

"That  no  order  was  made  in  the  court  be- 
low coDJoIidatiiig  the  ease  Icnown  as  No. 
1726  in  the  trial  court  and  the  case  known 
as  No.  1S9S  in  the  some  court,  said  cases 
being  those  the  record  of  which  is  referred 

fto  in  the  above-mentioned  bill  of  exceptions; 
'That  the  reoeiver  appointed  in  said  case 
No.  1T28  made  the  eale  and  executed  the 
deed  under  which  the  Gila  Water  Company, 
appellee,  claims  title  to  tlie  property  in  dis- 
pute; that  no  order  was  In  terms  made  ex- 
tending the  reeeiverflhip  in  said  case  No. 
1728  to  said  ease  No.  19H,  the  latter  case 
being  the  one  in  which  said  receiver  made 
•aid  aale,  and,  hj  the  Judgment  rendered 
tlierein,  assumed  to  eonvey  the  title  to  said 
propertj;  that  the  only  order*  made  In  said 
ease  No.  1996  relating  to  said  rpceivershlp 
are  those  dated  May  29,  1894,  November  23, 
1698,  July  EI,  1894,  November  20,  1894,  and 
January  10,  1896,  referred  to  in  said  bill  of 

'°niat  from  the  foregoing  record  and  facts, 
the  court  finds  that  plaintiff  and  appellant 
herein,  Gila  Bend  Reservoir  k  Irrigatic 
Company,  a  corporation,  haa  not  and  did 
not  have,  at  the  commencement  of  this  ac- 
tion, any  cause  of  action  in  respect  to,  nor 
did  it  Iiave  and  has  not  now  any  right,  title, 
or  interest  In  and  to  the  propertv  or  any 
part  thereof  mentioned  and  described  in  the 
oomplalnt  herein;  that  the  defendant  appel- 
lee, Gila  Water  Company,  a  corporation, 
was,  at  the  time  of  the  commencement  of 
this  action  and  is  now,  the  owner  in 
rimple  and  in  possession  of  all  the  property 
mentioned  and  described  In  plaintiff's  < 
plaint  herein." 

Appellant  invokes  the  doctrine  Mi  down 
in  Herrick  v.  Boquillas  Land  &  Cattle  Oo. 
£00  U.  S.  9fl,  98,  60  L.  ed.  388,  389.  26  Sup. 
Ct.  Eep.  192;  Harrison  v.  Perea,  168  U.  8. 
811,  323,  42  L.  ed.  478,  482,  18  Sup.  Ct.  Eep. 
12B,  and  oases  cited  in  the  opinion,  tc  the 
effect  that  our  jurisdiction  on  an  appeal 
from  the  supreme  court  of  a  territory, 
"apart  from  exceptions  duly  taken  to  rul- 
ing* on  the  admission  or  rejection  of  evi- 
dence, is  limited  to  determining  whether  the 
findings  of  facts  support  the  judi^ent."  Of 
course,  if  there  are  no  flndings  or  atatement 
of  facts  and  no  exceptions  in  respert  to  the 
introduction  or  rejection  of  testimony,  the 
decree  will  be  affirmed.  If  responsive  to  the 
allegations  of  the  pleadings. 

llie  statement  of  facts  prepared  by  the 
■npreme  court,  standing  by  itself,  is  Inoom- 


plete,  but  It  is  helped  by  a  referenoe  to  thoi, 
bill  of  exceptions  in  the  trial  court,  whicbJJ 
is  adopted'aud  made  part  of  the  statement.* 
True,  much  of  the  matter  in  this  bill  is  a 
mere  recital  of  testimony,  but  we  find  in  it 
copies  of  certain  orders  and  decrees.  Put- 
ting all  together,  we  are  enabled  to  see 
clearly  the  scope  of  the  inquiry.  It  appears 
that  prior  to  this  litigation  two  suits  were 
brought  in  the  trial  court,  one  numbered 
1728  and  the  other  1980.  The  appellant  was 
defendant  in  the  Utter.  In  the  flnt  an  or- 
der was  made  December  0,  1893.  appointing 
James  McMillan  receiver  of  the  property 
now  in  question.  The  complaint  in  suit  No. 
1S96,  alleging  that  the  court  had  already 
appointed  a  reoeiver  in  the  prior  case, 
prayed  the  appointment  of  a  receiver  or  an 
enlargement  of  the  powers  of  the  one  then 
acting,  and  that  he  take  possession  of  the 
property  and  sell  the  same  to  pay  the  debts. 
No  order  appears  of  record  In  terms  either 
consolidating  the  two  cases  or  extending  the 
reeeivenhip  In  ease  No.  1728  to  case  No. 
1996.  A  decree  was  entered  In  suit  No. 
1990,  of  date  November  20,  1894,  which, 
after  finding  the  amounts  due  certain  cred- 
itors, adjudged  and  decreed  "that  .Tames  Mo- 
JOllan,  the  receiver  heretofore  appointed  by 
this  court,  and  now  In  possession  of  said 
premises,  under  the  orders  of  this  conrt, 
proceed  to  advertise  and  sell  said  property 
and  distribute  the  proceeds  as  directed  in 
the  decree."  On  January  3,  189G,  a  report, 
bearing  a  double  heading,  to  wit.  the  titles 
and  headings  of  both  suits  Hos.  1728  and 
1996,  and  purporting  to  be  of  a  sale  of  the 
property  by  James  McMillan,  reneWer,  un- 
der the  order  and  decree  in  suit  No.  1996, 
was  filed  in  the  court,  and  on  January  10, 
1S95,  an  order  bearing  the  same  double 
heading  of  the  two  suits  was  entered,  eon- 
firming  that  sale.  Subsequently  a  deed  of 
the  property  to  the  purehaser  was  executed, 
purporting  to  be  from  the  receiver  duly  ap- 
pointed in  the  two  equity  suits,  with  titles 
and  numbers  as  above. 

The  decree  In  suit  No.  1996  was  appealed 
to  the  territorial  and  United  States  Su- 
preme  Courts,  and  affirmed  by  each  of  them. 
The  briefs  of  appellant  In  the  territorial  en-  , 
preme  court  show  that  the  question  of  tiie  gj 
jurisdiction  of  a  court,  fai'a  particular  case,* 
over  property  in  Its  actual  possession,  was 
not  presented.  In  the  brief  of  appellant  filed 
in  this  case  this  statement  appears: 

"So  confident  were  counsel  of  the  lack  of 
equity  in  the  bill  and  of  revenal  by  the 
appellate  courts  that  the  fundamBntal  ques- 
tion of  jurisdiction,  now  urged,  was  over- 
looked. 

"Indeed,  the  attention  of  oonnsel  was  •»- 
centered  opon  that  point  and  the  qnaatloia 
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9f  oliuige  of  TCiiTw  Uut  In  tbe  brief  In  tUa 
eonrt  It  ma  «Ten  itated  tlikt  the  reeelTer 
kkd  been  appointed  apon  motion  of  tba 
pltJntiffB  In  tult  No.  I9H,  uid  thtit  the  dS' 
«re«  therein  of  NoTember  20,  IStU,  provided 
for  the  appointment  of  k  receiver." 

It  Is  now  eontended  that,  Innamueh  es  the 
^neetlon  Is  one  of  jurisdiction,  neither  the 
omlMlon  to  call  attention  to  the  matter  In 
the  prior  litigation  nor  the  mlaredtal  of 
fact  operates  to  render  the  decree  In  that 
M«e  ret  jadioata  npon  the  queitlon,  bnt 
learea  the  matter  open  for  preeert  Inquiry. 
ConnMl  are  nditaken.  In  that  litigation  the 
preaent  ^psltant  wae  the  defendanL  The 
property  waa  In  the  poiseaBlon  of  the  eonrt, 
even  If  held  under  a  prior  recelvenhip.  The 
decree  directed  Ite  sale.  It  waa  eold.  The 
Bale  wM  eonfirmod,  the  deed  made,  tai  the 
property  deUrered  to  the  pnrchnser.  Tbe 
^pellant  at  leatt  eannot  noir  queetion  the 
Jmladlatlon  of  the  oonrt  In  that  salt,  or  the 
title  vhieh  ft  oonveyed  to  the  pnrchaaer  at 
the  aale.  A  failure  to  make  a  defense  by  a 
party  vbo  is  la  eonrt  ie,  generally  speaking, 
equiTalent  to  making  a  iefenie  and  having 
ft  oTerraled. 

Further,  fat  the  opinion  heretofon  filed, 
after  referring  to  the  declaration  of  the  ra- 
preme  court  of  the  territory  that  the  trial 
^Bourt,  by  Its  action,  ratified  th»aets  of  the 
reeelver  In  the  leeond  luit,  and  thereby.  In 
tfaot,  extended  bit  power  and  authority  m 
•Uh  receiver  to  such  second  suit,"  we  s^i 
(p.  274,  L.  ed.  p.  loss,  Snp.  ».  Bep.  p.  618) 

The  objection  made  l^  the  appellant  to 

It  b,  as  we  have  Indicated,  that  enlt  Ho. 

»  19M  waa  a  proceeding  i»  rem,  and  that  the 

S  eaoTt  Aid  not  acquire  jurisdiction  of  the 

*  pr<^rty*for  the  reason  that  It  was  In  the 

eastody  of  the  court  In  suit  No.  1728,  and 

that  tbe  eonrt  In  tbe  latter  eaee  did  not 

tend  tbe  receivership  to  the  No.  1996,  nor 

amisolidate  the  suite,  and,  therefore,  had  no 

power  to  order  the  sale  of  the  property  by 

the  reeelver  In  No.  1728. 

TThis  Is  tantamonnt  to  saying  that  the 
sbaenoe  of  formal  orders  by  tbe  court  must 
prevail  over  ite  essential  action.  It  Is  clear 
from  tbe  record  that  the  district  court  con- 
sidered the  eases  pending  before  It  at  the 
Mune  time,  considered  No.  1096  as  tbe  eom- 
^ement  of  No.  1728,  regarded  the  eases  In 
fact  as  consolidated,  and  empowered  the  re- 
eeirar  appointed  In  ITU  to  sell  the  property 
tad  distribute  tbe  proceeds  aa  directed  by 
the  decree  In  HM." 

Nothing  further  need  be  added  to  show 
ttat  the  ease  waa  rightly  dedded.  The  pe- 
tition for  a  rehearing  Is  dented. 


SWINO  T.  WSSTON  LUUBEB  00.  4»| 

(Hi  n.  B.  S76» 
JAUES  B.  SWING,  aa  Trtutae  for  the  Cred- 
Iton  of  the  Union  Mutual  Fire  loEUrauoa 
Company  of  Cincinnati,  Ohio  [Formerly  a 
Corporation),  Plff.  in  Err., 


WESTON  LnMBER  OOMFANT. 
Bnor   to   state   court— Federal   question-^ 


iineea  In  the  stats  as  provided  by  tlie 
state  statutea  oonid  not  maintain  a  suit 
to  ooUeet  assessments  due  on  a  policy  Is- 
sued  by  one  of  its  agents  In  anotlwr  state 
on  request  of  an  Insoranoe  broker  in  Hieh- 
Igan  who  was  onaUe  to  phMe  the  whole  line 
in  his  own  atttboriMd  eompaoies  cannot  bt 
reviewed  fai  the  Si^rema  Court  of  the 
United  States,  where  tbe  only  showing  of 
a  Federal  qnestlon  raised  before  judgment 
is  mads  by  a  request  for  a  flndinc  as  matter 
of  law  that  flie  state  statutes  do  not,  and 
could  not,  under  the  Federal  OonsUtution, 
prohibit  the  Insured  from  going  or  sending 
outside  the  stale  and  there  procuring  Insur- 
anoe  on  its  property  located  In  the  state 
from  an  faunnance  company  not  authorlMd 
to  do  trasiness  therein,  whldi  is  entirely  In- 
adequate for  the  purpose.   * 


[No.  145.] 


State  of  Mchigan  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Schoolcraft  County,  In  that  etats. 
In  favor  of  defendant  In  a  suit  to  colleot 
assessments  due  on  a  poli^  of  insnranes 
issued  t^  a  foreign  Insnranos  company  not 
entitled  to  do  fausineBs  In  tbe  state.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  140  Uch.  S44,  103 
N.  W.  816. 

Tbe  facts  are  stated  In  the  opinion. 

Uessra.  Pattenon  A.  Keece  and  Virgil  L 
Sxson  for  plaintiff  in  error. 

Mr.  Kdward  C  Chapin  for  defendant  la 


Hr.  Ohisf  Jnstbe  FoUei  delivered  tlw 
ipinlon  of  the  eonrt; 

This  action  was  brought  In  the  drcidt 
court  of  Sehooleraft  county,  Michigan,  by 
Swing,  trustee  of  the  Union  Mutual  Fire 
Insnranes  Company,  a  oorporation  of  Ohio, 
aplnat  the  West^  Lumber  Company,  a 
eorporatton  of  Michigan,  to  eoUeet  Its  share 
a  potiey  holder  of  an  assessment  made 
by  the  order  of  the  supreme  eeurt  of  Ohio 
In  liquidating  tbe  liabilities  of  the  iutuianoe 
company. 


m  In  peiDt.  see  voL  H;  Cent  Us.  Courts  |  vm. 
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The  usseHment  ag&init  defendant  waj  In 
napeet  of  a  policy  for  $6,000  and  a  renewal 
thereof  on  defendant'!  liunber  and  other 
^  property  at  Manistiqne,  Uichigan.  The  In- 
^  aurance  company  waa  neTsr  licensed  to  do 
*  buaineas  in  Michigan,  and  the'defenae  waa 
pleaded  that  it  vaa  a  foreign  oorporation, 
not  authorized  to  transact  busineM  in  that 
atate,  and  that  the  polidei  were  iaaned  in 
direct  violatiou  of  the  lavs  of  ]k£chig«n,  tha 
company  not  having  complied  with  thoae 
relating  to  foreign  inaorance  companiea  do- 
ing buiineae  in  the  itate;  and  that  the  con- 
tracts of  Ineuranoe  were  at  varlaiioa  witli 
and  contrary  to  tba  settled  policy  of  the 
•Ute. 

The  case  was  tried  by  the  court  without  a 
jury.  At  tha  oondusion  of  the  trial  plain- 
tiff made  reqncata  for  certain  findings  as 
mattcTi  of  law,  Including  thia: 

"11.  That  the  statutes  of  this  etate  do  not 
and  could  not,  under  the  Conitltution  of  the 
United  States,  prohibit  this  defendant  from 
going  or  sending  outaide  of  this  state  and 
there  procuring  iniDranea  on  property  be- 
longing to  the  defendant  and  located  in  this 
atate,  from  an  luanranea  eompany  n«t  sn- 
thorized  to  do  biulnesa  In  this  state;* 
which  the  court  tcfnsed. 

Finding!  of  hot  and  conclnstons  of  law 
were  made  and  filed.  It  was  found,  among 
other  things,  that — 

"In  tlw  latter  part  of  the  summer  «f  1880 
defendant  desired  to  increase  the  amomit  of 
Insaranae  carried  npon  lumber  aconmnlated 
in  Its  yards,  and  mada  application  to  a  local 
agency  conducted  by  a  banking  initltntion 
of  the  town  for  a  considerable  addition  to 
the  line  of  Its  Insurance  already  held  In  that 
agency.  Not  being  able  to  wrlt«.  In  one 
risk,  in  Its  own  companies,  the  amount  of 
additional  InsurauM  desired,  the  local 
agency,  through  W.  0.  Marsh,  an  employee 
of  the  bank,  who  attended  to  its  Intnranee 
business,  placed  twelTe  different  policies 
with  outside  agendee.  Fart  of  this  line  of 
Insurance  was  sent  to  George  R.  Lewis  ft 
Company,  an  agency  of  Hinneapolle,  hOnne- 
■Ota,  through  which  eoneem  the  $£,000  in- 
surance InTolTcd  In  this  ease  was  placed 
with  the  said  Union  Uutual  Fire  Inanmuee 
Company  of  Cincinnati,  Ohio." 

It  was  admitted  that  the  Inanranee  eom- 
pany had  nerer  compiled  with  any  of  the 
requirements  imposed   by  the   statutes  of 
Iflchtgon  on  Insurance  tonpanttn  of  other 
f  >t*tes  seeking  to  transact  busIuoH  In  lOch- 

*     •Beetlons  BIST  and  lOUT  of  tha  Compiled 
Iaws  of  Michigan  of  180T  are  as  follows: 

(51B7.)  "That  H  shall  be  mlawful  for 
any  person  or  persons,  as  agent,  solldtor, 
ntmyor,  broker,  or  In  any  other  eapadty, 
r  to  aid  In  >B7  nttnatr,  ^- 


reotly  or  indirectly.  In  transacting  or  so- 
liciting within  this  state  any  Insnnjica  bnst- 
nesB  for  any  person,  persons,  flm,  or  copart- 
nsnhip  who  are  nonresidents  of  this  atate, 
or  for  any  fire  or  Inland  navigation  inaur- 
anOB  company  or  assodatlon,  not  Incorpo- 
rated by  the  laws  [or]  of  this  state,  or  to 
act  for  or  in  behalf  of  any  person  or  per- 
sons. Arm  or  oorporation,  as  agent  or  broker, 
or  in  any  other  capacity,  to  procure,  or  as- 
sist to  procure,  a  fire  or  inland  marine  policy 
or  policies  of  Insurance  on  property  situated 
in  this  stat«,  for  any  nonresident  person, 
persons,  Ann,  or  copartnership,  or  In  any 
company  or  association  without  thla  atate, 
whether  incorporated  or  not,  vithont  pro- 
curing or  receiving  from  the  commissioner 
of  Insurance  the  certificate  of  authority  pro. 
vided  for  In  I  23  of  an  act  entitled  'An  Act 
Relative  to  the  Organization  of  Fire  and 
Uorine  Insurauce  Companies  Transacting 
Busineas  within  This  State,'  approved  April 
third,  eighteen  hmdred  and  sizty-nlne,  as 
amended.  Such  certificate  of  authority  shall 
state  the  name  or  names  of  the  person,  pe^ 
sons,  firm,  or  copartnership,  or  the  location 
of  the  eompany  or  aaaociation,  as  the  ease 
may  be,  and  that  the  party  named  In  the 
oertiflcat«  has  oompUed  with  the  laws  of 
this  state,  rsgoloting  firs,  marine,  and  In- 
land navigation  Insnranoe,  and  the  name  of 
the  duly  appointed  attorney  In  thlc  state  on 
whcm  pro  BMW  may  be  Mrved."  Act  of  IMI, 
I  1- 

(lOUT.)  '^nt  when,  by  the  Uws  of  thk 
•tate,  any  aot  Is  forbidden  to  be  dona  by 
any  oorporatlon,  or  by  any  association  of  In- 
dl^duals,  without  express  authority  by  law, 
and  such  act  shall  have  been  done  by  a  for- 
eign corporation,  It  shall  not  be  authoriied 
to  maintain  any  action  founded  upon  mdl 
act,  or  npon  any  liability  or  obligation,  az- 
preaa  or  Implied,  arising  out  of,  or  made  or* 
entered  Into  lu  consideration  of,  such  acL'ci 
•  Judgment  was  entered  In  favor  of  defend-  * 
ant,  and  affirmed,  on  error,  by  ths  snprems 
court  of  Michigan.  140  IDOl  Ztt,  IDS  H. 
W.  810. 

The  supreme  oourt  held  that  a  foreign 
mutnal  Insurance  eompany  which  had  not 
been  authorized  to  do  btulness  Iiv  Michigan 
oa  provided  by  Its  statutes  eould  not  main- 
tain a  suit  to  collect  assessments  due  on  a 
policy  Issued  by  one  of  Ita  agents  in  another 
state  on  request  of  an  Insnrance  broker  of 
IQchlgan  who  was  unable  to  place  the  whole 
line  In  Us  own  authorised  companies.  Sea- 
mans  T.  Temple  Co.  lOS  Midk.  400,  S8  LJLA. 
430,  65  Am.  St.  Rep.  4ST,  S3  N.  W.  408,  oit- 
ing  many  cases,  was  referred  to  and  quoted 
from.  It  appeared  therefrom  that  It  hod 
been  for  years  the  policy  of  the  state  to 
limit  the  business  of  Insoranee  to  vuA  vir- 
poratlons,  domeotlo  and  fonlgH,  as  ohonli 
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b«  knthoriied  to  do  bmlnMi,  ■ft«r  oompU- 
■nee  with  oartain  nguUtiona  and  eondition* 
pceMTibed  by  Uw,  and  that  the  atAtat«a 
won  intended  to  be  prohibitory  in  thair 
eharaoter. 

The  power  of  the  state  to  prohibit  foreign 
inanrwioe  eompanlee  from  doing  fauBineu 
within  ita  llmita,  or,  in  allowing  them  to  do 
BO,  to  impoae  euch  oonditiona  ai  it  pieasea, 
la  nndoubtcd.  Hooper  t.  CaUfomia,  1G6  U. 
S.  M6,  3ft  L.  ed.  ZOT,  E  Inten.  Com.  Rap. 
•10,  IS  5np.  CL  Rep.  207;  Secority  UuL  L. 
£u.  Oo.  T.  Prewitt,  208  U.  a  2U.  SO  L.  ed. 
1013,  SS  Sup.  Ct.  B^.  «1B;  Chattanooga  Nat 
BIdg.  ft  L.  Asso.  V.  Denson,  189  U.  S.  408, 
fl  L.  ad.  870,  23  Sap.  Gt.  Bep.  630. 

What  waa  held  liere  on  the  facta  wu  that 
tba  oontract  waa  branght  about  and  aom- 
pleted  in  Michigan  by  a  reprnentatlve  of 
the  foreign  eorporation.  So  far  aa  defend- 
ant waa  eouoemed  ita  application  for  fawor- 
anee  waa  made  and  the  bnalneH  waa  done 
with  tba  home  oSoa  at  UaniatlqM,  with 
whieh  it  waa  in  the  habit  of  doing  btulneaa. 
U  waa  not  a  oaae  of  defendant  "gtdng  or 
•ending  ontalde  of  this  atate  and  there  pro- 
earing  Inanranea  on  property  belonging  to 
the  defendant  and  looated  in  thla  atate  from 
an  iniuranoe  oompany  not  anthorlied  to  do 
boaineu  in  thia  atats,"  aa  auppoaed  in  plaln- 
tiS'B  eleventh  requeat  for  finding.  That  re- 
qiMot  ta  the  only  pretenae  in  the  reeord  of  a 
ft  Tedaral  qneatlon  being  i^aed  prior  t»  the 
jj  Jodgmeuts  below,  and  waa  entirfly  Inade- 
*  qnate  for  that  purpose.  'Natoral'y  enon|^, 
neither  the  drcnit  oonrt  nor  the  ai^reme 
eonrt  referred  to  any  Federal  queitlonwhat- 

The  writ  of  error  cannot  be  maintained. 
aUeMgo,  I.  &  L.  B.  Oo.  T.  HoGnire,  IM  U. 
B.  128,  ISZ,  49  L.  ed.  413,  417,  SA  Bap.  Ct 
Bep.  BOO;  Allen  r.  ABeghany  Co.  196  XT.  6. 
458,  49  L.  ed.  SSI,  2S  Bnp.  Ct  Bep.  311. 

Writ  of  error  dtamlaaed. 


<K«  D.  S.  Ml) 

1D5TB0P0LITAN  LIFE  INSDBANCB 
OOHFANY  OF  NXW  TOBE,  Plff .  tn  Err., 

OITT  OF  NEW  0KLBAN6,  The  Board  of 
Aaaeaaora  for  the  Pariah  of  Orleana,  and 
John  Fitspatrlck,  State  Tax  Collector, 
ate. 

Taxes— dtn»— property  of  nonreddenta. 

State  taxation  of  eredlta  ariiing  ont 
of  loans  made  In  the  regalar  oonrse  of  boal- 
nesa  I^  the  local  agent  of  a  foreign  inrar- 
ance  oompany  to  its  policy  holders  la  not 
forbidden  by  U.  S.  Conrt.  14th  Amend.,  where 
the  loana  were  negotiated,  the  notea  signed, 
the  leenrlty  taken,  the  interest  collected, 
and  the  debts  paid  within  the  state,  because 
tke  promissory  notes  which  are  the  evi- 
•■<.  Note.— ror  cues  In  palot,  sea  toL  «,  Oe 


IN  ERBOB  to  the  Sapreme  Coart  of  tfaa 
State  of  Louisiana  to  reriew  a  judgment 
which,  revendng  in  part  a  judgment  of  the 
avil  DUtriet  Conrt  of  the  Parish  of  Or- 
leans, in  that  state,  sustained  a  tax  on  cred- 
its arising  out  of  loana  made  by  the  local 
agent  of  a  foreign  insoranee  oompany  to  its 
policy  holders.    Afflrmed. 

See  same  esse  below,  IIS  La.  898,  89  So. 
MB. 

The  facts  are  stated  In  the  optniou. 

Messrs.  Charles  Pollard  Cocke,  William 
Wirt  Howe,  and  Walker  B.  Spencer  for 
plaintiff  in  error. 

Messrs.  H.  Garland  DnpiC,  Qeorge  H.  Tei- 
libeny,  F.  C  Zacharie,  and  Samuel  L.  Ofl- 
more  for  defendants  in  error.  ^ 

*Mr.  Jnrtiee  Moody  delirered  the  opinimi* 
of  the  oonrti 

This  is  a  writ  of  error  to  reriaw  the  judg- 
ment of  the  anprame  oom^  of  loulsiana, 
which  anatained  a  tax  on  tba  "credita, 
money  loaned,  bUla  receirabla,"  etc,  of  the 
plaintiff  in  error,  a  life  insuranoe  company 
ineorporated  under  the  laws  of  New  Torlc, 
where  it  had  its  home  office  and  principal 
place  of  bnsiness.  It  issued  polidea  of  life 
insurance  in  the  state  of  Louisiana,  and,  for 
the  porpoae  of  doing  that  and  other  bnal* 
ness,  had  a  resident  agent,  called  a  superin- 
tendent, whose  duty  it  was  to  superintend 
the  ocnnpany'a  business  generally  in  the 
state.  The  agent  had  a  local  offloa  in  New 
Orleans.  The  company  was  engaged  In  ths 
business  of  lending  money  to  the  holders  of 
its  poltdes,  which,  when  they  had  reached  a 
oertain  point  of  maturity,  were  regarded  as 
tarnishing  adequate  aecurity  for  loans.  The 
money  lending  was  conducted  in  the  follow- 
ing manner:  The  policy  holders  dedring  to 
obtain  loana  on  their  policies  applied  to  the 
eonipany*B  agent  in  New  Orleans.  If  the 
agent  thought  a  loan  *  desirable  one  he  ad- 
vised the  oompany  of  the  application  by 
communicating  with  the  home  oSce  in  New 
Tork,  and  requcBted  that  ths  loan  be  grant- 
ed. If  the  home  ofSce  approved  the  loan  the 
company  forwarded  to  the  agent  a  check  for 
the  amonnt,  with  a  note,  to  be  signed  by  the 
borrower.  The  agent  procured  the  note  to 
be  signed,  attached  the  policy  to  it,  and  for- 
warded both  note  and  policy  to  the  home  of- 
fice In  New  York.  He  then  delivered  to  the 
borrower  the  amount  of  the  loan.  When  in- 
terest was  due  upon  the  notes  it  waa  paid 
It.  Dlf.  Taxation.  H  1  H  «•> 
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ta  the  agent  and  bjr  him  trutsmittod  to  the 
home  office.  It  doee  not  appear  whether  or 
not  the  Dotee  were  returned  to  New  Orleans 
a,  for  the  indoreemeot  of  the  paTmenta  of  in- 
Je  tereet.  When  the  notes  were  paid  it  wae 
*  to  the  agent,  to  whom  they  were  lentto  be 
delivered  back  to  the  makers.  At  all  other 
times  the  notes  and  policies  securing  them 
were  kept  at  the  home  ofBoe  in  New  York. 
The  disputed  tax  was  not  to  nomine  on 
these  notes,  but  was  expressed  to  be  on 
"credits,  money  loaned,  bills  receivable,"  et^;., 
*nd  its  amount  was  aicertained  by  comput- 
ing the  lum  of  the  faoe  value  of  all  the 
notes  held  by  the  company  at  the  time  of 
the  aeseBBment.  The  tax  was  assessed  un- 
der a  law  {act  170  of  1808)  which  provided 
for  a  levy  of  annual  taxes  on  the  asseaaed 
value  of  all  property  situated  within  the 
State  of  Louisiana,  and  in  7  provided  as 
follows: 

That  it  is  the  duty  of  the  Ui  aseeisors 
tliroughout  the  state  to  place  upon  the  as- 
sessment list  all  property  subject  to  taxa- 
tion, including  merchandise  or  stock  tn 
trade  on  hand  at  the  date  of  liiting  within 
their  respective  dietrlcts  or  parishM.  .  - 
And  provided  fuTther,  In  asaeseing  mercan- 
tile firms  the  true  intent  and  purpose  of  this 
act  shall  be  held  to  mean  the  placing  of  snch 
value  upon  stock  in  trade,  all  caah,  whether 
borrowed  or  not,  money  at  interest,  open 
aocounts,  credits,  eta.,  as  will  represent  in 
their  aggregate  a  fair  average  on  the  capi- 
tal, both  cash  and  eredits,  employed  in  the 
business  of  the  party  or  parties  t 
•essed.  And  this  shall  apply  with  equal 
force  to  any  person  or  persona  representing 
in  this  state  business  Intereets  that  may 
claim  domlcil  elsewhere,  the  intent  and  pur- 
pose being  that  no  nonresident,  cither  by 
himself  or  through  any  agent,  sha^l  transact 
business  here  without  paying  to  the  stat«  a 
corresponding  tax  with  that  exacted  of  its 
own  citizens ;  and  all  bills  receivable,  obliga- 
tions, or  oredits  arising  from  the  business 
dona  In  this  state,  are  hereby  declared  as  as- 
sessable within  this  state  and  at  the  busi- 
ness domicil  of  said  nonresident,  his  agent 
or  representative." 

The  evident  purpose  of  this  law  b  to  lay 
the  burden  of  taxation  eqnally  npon  those 
who  do  business  within  the  state.     It  re- 
quires that  in  the  valuation  for  thj  purposes 
of  taxation  of  the  property  of  mercantile 
.  Arms  the  stock,  goods,  and  credits  shall  be 
e  taken  Into  account,  to  the  end  that  the  av- 
■   erage'eapital  employed  In  the  business  shall 
be  taxed.    This  method  of  assessment  Is  ap- 
plied impartially  to  the  «t!zens  of  the  state 
and  to  the  citizens  of  other  states  or  coun- 
tries doing  business,  personally  or  through 
agents,  within  the  state  of  Louisiana.    To 
•eeomplish  this  result  the  law  ezpreasly  pro- 1 


Tides  that  all  UHs  iMsIvable,  obligations, 
or  eredits  arising  from  the  busineits  done  in 
tUs  state  shall  be  assessable  at  the  business 
domicil  of  the  resident.  Thus  it  Is  dear 
that  the  measure  of  the  taxation  designed 
by  the  law  is  t!te  fair  average  of  the  capital 
employed  in  the  busIneaB.  Cash  and 
eredits  and  bills  receivalile  are  to  be  taken 
into  account  merely  because  they  represent 
the  capital,  and  are  not  to  be  omitted  be- 
cause their  owner  happens  to  have  a  domicil 
in  another  state.  The  law  was  so  construed 
by  the  supreme  court  of  Louisiana,  where, 
in  sustaining  the  assessment.  It  was  said: 

"There  can  be  doubt  that  the  7th  section 
of  the  act  of  1898,  quoted  in  the  judgment 
of  the  district  court,  announced  the  policy 
of  tlie  state  toucliing  the  taxation  of  oreditl 
and  bUls  of  exchange  representing  an 
amount  of  the  property  of  nonresidenta 
equivalent  or  oorrespondlng  to  said  bills  or 
credits  which  was  utilized  by  them  in  the 
prosecution  of  their  business  in  the  state  of 
Louisiana.  The  evident  object  of  the  stat- 
ute was  to  do  away  with  the  dtscrimination 
theretofore  existing  in  favor  of  nonresidents 
as  against  residents,  and  place  them  on  an 
equal  fooUng.  The  statute  was  not  arbi- 
trary, but  a  legitimate  exercise  of  1^^ 
lative  power  and  discretion."  [IIB  La.  708, 
39  Bo.  SOO.] 

The  tax  was  levied  In  obedience  to  the 
law  of  the  state,  and  the  only  question  hera 
is  whether  there  is  anything  In  the  Consti- 
tution of  the  United  States  which  forbids  It. 
The  answer  to  that  question  depends  upon 
whether  the  property  taxed  was  within  the 
territorial  jurisdiction  of  the  state.  Prop- 
erty situated  without  that  jurisdlotlon  is 
beyond  the  state's  taxing  power,  and  the  ex. 
action  of  a  tax  upon  it  is  in  violation  of 
the  14th  Amendment  to  the  Constitution. 
Louisville  A  J.  Ferry  Co.  v.  Kentucky,  188  _ 
U.  S.  366,  47  L.  ed.  613,  23  Sup.  Ot.  Rep.  9 
483;  Delaware'L.  A  W.  R.  Co.  v.  Pennsyl-  • 
vauia,  198  U.  8.  Ml,  40  L.  ed.  10"7  26  Sup. 
Ct.  Rep.  aeO;  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  B.  104,  BO  L.  ed. 
IGO,  28  Sup.  Ct.  Rep.  80.  But  personal  prop- 
erty may  be  taxed  in  its  permanent  abiding 
place,  although  the  domldl  of  the  owner  is 
elsewhere.  It  is  usually  easy  to  determln* 
the  taxable  situs  of  tangible  personal  prop- 
erty. But  where  personal  property  is 
intangible,  and  consists,  as  in  this 
le,  of  credits  reduced  to  the  com-rete  form 
promissory  notes,  the  inquiry  is  compli- 
cated not  only  by  the  fiction  that  the  doml- 
dl of  personal  property  follows  that  of  its 
owner,  but  also  by  the  doctrine,  baaed  upon 
historical  reasons,  that  where  debts  have  as- 
sumed the  form  of  bonds  or  other  spedal- 
ties,  they  are  regarded  for  some  purposes 
as  being  the  property  itself,  and  not  the 
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Bwn  KpraHutstlTe  of  it,  and  11U7  luve  a 
taxabh  ittiu  of  thsir  own.  How  fu  prom- 
iawr;  aotea  &re  UMimllivfaid  to  apBcUltlM 
In  reapeot  of  IliU  dootrina  nMd  not  now  lt» 
«oiuid«red. 

The  question  in  tide  cmo  ia  MotroUnd  by 
the  authority  of  the  previotu  deciaioiu  of 
thia  court.  Tajcea  under  thla  law  of  Louia- 
iana  hava  been  twice  oonaidand  hare,  and 
■laeiimonta  upon  eradita  arinng  ont  of  in- 
TeatBMDti  in  the  atate  bare  been  anatalned. 
A  tax  on  credita  evidenced  by  not«a  eecured 
by  mortsagee  waa  Biutained  wlien  the  own- 
«T,  a  nonresident,  who  had  inherited  tbem, 
left  them  in  Louisiana  In  the  poueeaion  of 
ftn  agent,  who  collected  the  principal  and  in- 
tereat  aa  they  became  due.  New  Orleana  t. 
Stampel,  175  U.  S.  S09,  44  L.  ed.  1T4,  W  Sup. 
Ot.  Kep.  110.  Again,  it  was  held  that  wlMra 
a  foreign  >>f"H"g  oompany  did  buaineai  in 
Hew  Orleana,  and  through  an  agent  lent 
mtmay  whioh  waa  evidenced  by  dutcira  drawn 
(tpon  the  agent,  treated  as  arardiafta  and 
aeoured  bj*  collateral,  the  eheeka  and  col- 
lateral remaining  in  the  hands  of  tlw  agent 
ontil  the  transaotioni  were  doaed,  the  ored- 
Its  thus  evidenced  were  taxaUe  in  Lonlai- 
•na,  Btate  Aaseason  t.  Oomptoir  Nation*! 
Zfboompte,  191  U.  S.  S38,  48  L.  ed.  £32,  24 
Bnp.  Ct.  Rop.  100.  In  both  of  thee*  cases 
tha  written  eridenoea  of  the  eredita  were 
«ontinnou«ly  present  In  the  state,  and  their 
presence  was  clearly  the  dominant  (actor  in 
e  the  dedeloDS.  Here  the  notes,  thmf^  pres- 
7  ant  in  the  state  at  all  tinea  when<they  were 
BNded,  were  not  continnonaly  praaent,  and 
inring  the  greater  part  of  their  lifetime 
vei«  abseat  and  at  their  owner's  domldl. 
Between  these  two  deciaiona  came  the  case  of 
Bristol  T.  Washington  County,  177  U.  a 
13>,  44  L.  ed.  TOI,  !0  Sup.  Ct  Bep.  5S6.  It 
appeared  in  that  cose  that  a  resident  of  New 
York  waa  engaged,  through  an  agent,  in  tlie 
buaineaa  of  lending  money  in  Ulnnraota,  ae- 
anred  by  mortgages  on  real  property.  The 
Botea  were  made  to  the  order  of  the  non- 
resident, though  payable  in  Minnesota,  and 
the  mortgages  ran  to  her.  The  agent  made 
the  loans,  took  and  kept  the  notes  and  se- 
nritles,  collected  the  interest,  and  leeeired 
paymenL  The  property  tbua  Inreated  oon- 
tlnned  to  be  taxed  without  proteet  in  Min- 
nesota nntil  flnaJly  the  course  of  business 
waa  changed  by  sending  tlie  notes  to  the 
domidl  of  the  owner  in  Now  Tork,  where 
they  were  kept  by  her.  The  mortgages  were, 
however,  retained  by  the  agent  in  Minne- 
sota, thoagh  Us  power  to  discharge  them 
was  TCTOked.  The  interest  was  paid  to  the 
■gent  and  the  notes  forwarded  to  him  for 
•olledlon  when  due.  Taxes  levied  after  this 
Aaogs  in  the  business  were  in  dispute  In 
the  ease.  In  delivering  the  opinion  of  the 
•Dort  Ur.  CUsf  JnatiM  Fnllsr  saldi    "Vvr- 


ertheless,  tLa  business  of  loaning  money 
through  the  agency  in  IQnnesota  was  oon- 
tinued  during  all  these  years,  just  as  It  had 
been  oairied  on  before,  and  wo  agree  with 
the  cirmit  oouit  that  the  faet  that  the  notes 
were  sent  to  Mrs.  Bristol  in  New  York,  and 
the  faet  of  ths  revocation  of  the  power  ot 
attomey,  did  not  exempt  these  investments 
from  taxation  under  the  statutes,  aa  ex- 
pounded in  the  deeialon  to  whioh  we  have 
referred." 

Beferring  to  the  eaae  ot  New  Orleana  t 
Btempel,  the  Chief  Jnatiee  said: 

"There  the  money,  notes,  and  evidences  ot 
credita  ware  in  faet  in  Louisiana,  thou^ 
their  ownen  realded  elsewhere.  Bllll,  under 
the  drcnmstanoes  of  the  case  before  us,  we 
think,  as  we  have  said,  that  the  mere  send- 
ing of  the  notes  to  New  York  and  the  revo- 
cation of  the  power  of  attomey  did  not  take  ^ 
these  investmenta  oat  of  the  rule.  J 

*  Teraons  are  not  permitted  to  avail  them-  ■ 
selves,  for  their  own  benefit,  of  the  laws  of 
a  state  In  the  conduct  of  business  within  its 
limits,  and  then  to  escape  their  dne  contri- 
bution to  the  public  need,  through  action  ot 
this  sort,  whether  taken  for  convenience  or 
by  design." 

Accordingly  it  was  held  that  th)  tax  was 
not  forbidden  by  the  Federal  Constitution. 

In  thia  eaae  the  controlling  eoniideraUon 
was  the  presence  En  the  state  of  the  capital 
employed  In  the  business  of  lending  money, 
and  the  fact  that  the  notes  were  not  con- 
tinuously present  waa  regarded  as  Imma- 
terlaL  It  ia  imposdble  to  distinguish  the 
cose  now  before  na  from  the  Bristol  Case. 
Here  the  loans  were  negotiated,  the  notes 
signed,  the  security  taken,  the  interest  col- 
lected, and  the  debts  paid  within  the  state. 
The  notes  and  securities  were  In  Louisiana 
whenever  the  business  exigencies  required 
them  to  be  there.  Their  removal  with  the 
intent  that  they  shall  return  whenever  need- 
ed, their  long-continued  though  not  per- 
manent absence,  cannot  have  the  effect  of 
releasing  them  aa  the  representatives  of  In- 
veetments  in  business  in  the  state  from  its 
taxing  power.  The  law  may  well  regard 
the  place  of  their  origin,  to  which  they  in- 
tend to  return,  aa  their  true  home,  and  leave 
out  of  acoount  temporary  abeences,  however 
long  continued.  Moreover,  neither  the  fic- 
tion that  personal  property  follows  the  dom- 
icU  of  its  owner,  nor  the  doctrine  that  cred- 
ita evidenced  by  bonds  or  notes  may  have 
the  situs  of  the  latter,  ean  be  allowed  to  ob- 
scure the  truth.  Blackstone  v.  Miller,  188 
D.  8.  189,  4T  L.  ed.  430,  23  Sup.  Ct.  Bep. 
877.  We  are  not  dealing  here  merely  with 
a  slngls  credit  or  a  series  of  separata  cred- 
ita, but  with  a  buainess.  The  Insnranee 
oompany  ehoae  to  enter  Into  the  business 
of  lending  money  within  ths  stftta  of  lonW- 
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UM,  uid  tmfiaj^  k  looJ  Kgwit  to  oonduot 

that  biuineu.    It  wu  oondocted  onder  tJu 

l*m  of  the  itate.    The  atrnte  undertook  to 

tax  the  oapitftl  employad  in  the   buiineo* 

pr«dKl7  M  it  t»zed  tha  capital  of  ita  awn 

^  (dtlzeni  in  like  litmitioii.    Por  the  purpoae 

i  of  arriviog  at  the  amonnt  of  caidtol  actually 

>   employed.  It  eaueed  the  oredit*  kriaing'out 

of  the  bujineu  to  b«  aMeaaed.     We  think 

the  atate  had  the  power  to  do  tbia,  and  that 

the  foreigner  doing  bnaineH  oannot  eseap« 

tttxatlou  upon  lila  capital  by  remnving  tern- 

porarilj  fima  the  atate  evidenoea  of  eredita 

In  tho  form  of  notoa.    Under  iveh  drcmn- 

staneaa  they  have  a  taxable  altna  in  the 

■tate  of  their  origin. 

The  judgment  of  the  Supreme  Oomt  of 


(tot  n.  &  401) 

BEHN,  METZa,  i,  CX).,  PUTi.  In  Brr^ 

CAMPBELL  ft  GO  TAUOO. 

Appeal— dlatliieUoB  between  appeal  anS  writ 
of  enoT. 

1.  Brrora  all^^  to  have  been  eonunit- 
ted  in  an  action  at  law  can  be  reviewed  in 
the  Snpreme   Comt  of  the  United   Statea 
only  by  writ  of  error.  • 
Apfeal—miBw  of  facta  oa  writ  of  error. 

£.  Only  queetioni  of  law  apparent  on 
the  record  can  be  aonsldered  by  the  Supreme 
Oomt  of  the  United  Statei  on  a  writ  of 
error,  and  there  can  be  no  Inquiry  whether 
there  waa  error  below  in  dealnig  with  ques- 
tlont  of  tacLt 
Appeal — review  of  facta  on  writ  of  error. 

S.  Whether  tba  enpreme  eonrt  of  tlte 
Philippine  lalanda,  acting  under  the  antliori- 
ty  of  the  P.  L  Coda  of  Proeednre,  |  4B7, 
anbd.  3,  erred  In  aettlng  aaide  tlie  eondn- 
don  of  the  eonrt  of  flist  butanee  as  being 
plainly  and  manifoatly  agalnat  the  w^ht  of 
•vidence,  ia  a  queatioa  miloh  la  not  open  on 
a  writ  of  error  from  the  Federal  Supreme 
Court. 

Appeal— qnettioiu    rerlewoblo— orron    not 
usignel 

4.  Alleged  emre  of  law  In  the  minion 
of  the  oonrt  below,  which  waa  engaged  with 
a  disenaaion  of  evidenee  and  the  Inferenoea 
which  mi^t  properly  be  drawn  from  it, 
will  not  be  eonaidered  t^  the  Bniweme  Conrt 
of  the  United  SUtea  on  a  writ  of  error  if 
they  are  not  contained  in  the  aaaignment  of 
errora  filed  with  the  petition  for  the  writ, 
where,  on  ttw  whole,  It  la  clear  that  the 
facta  found  juatlfy  tike  judgment  rendered. 


tNo.  E2T.1 


Argoed   Hareh  7, 


IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  laland*  to  nvtew  a  judgment 
■XML  Note.— For  euei  ts  polDt>  aea  vol.  1  Cent.  DIf .  Appeal  and  Error,  |i  t-U. 
tEd.  Not*.— roT  CUM  In  point,  ae*  vol.  t,  Crat.  DIs.  Appeal  and  Error,  |i  JU2-UU. 


whiolt,reweingtha  jndgmmt  of  the  Court 
of  Flrat  Tii-t^n"*  of  the  Qty  of  Manila,  or- 
dand  judgment  for  plaintiffa  in  an  action 
to  reeorer  a  aum  alleged  to  be  due  for  labor 
and  materiala  fumiahed  under  a  building 
flontraoL     Affirmed. 

Statement  by  Mr.  Jnatlea  Moody: 
The  defendanta  in  error,  hereiuKfter  called 
Qie  plalnUffa,  brought  an  action  in  the  court 
of  first  inatanoe  of  the  dty  of  Manila,  in 
the  Philippine  lalanda,  to  reoover  from  the 
plaintiifa  in  error,  hereinafter  called  the  de- 
fendanU,  the  anm  of  D,260.02  peaoa,  alleged 
to  be  due  on  aooount  of  labor  and  materiala 
fnmiahed  onder  a  building  eontract  and  ita  « 
modlfloationa.  The  defendanta,  among  other  $ 
defenaea,  aet  up  flrat,  tliat  the  labor 'waa* 
performed  in  a  n^ligent  and  unworkman- 
like manner,  which  eanaed  the  defendanta 
great  damagee;  and,  aeeond,  tlut  the  plain- 
tifTa  contracted  in  writing  with  the  defend- 
anta to  fill  a  certain  lot  of  land  with  earth 
and  aand  at  a  given  rate  per  cubic  meter, 
and  had  been  paid  upon  their  representation 
of  the  amount  of  earth  and  sand  used  in  the 
fllUag,  •81,407.65,  Mexican  eurrenqy;  that 
the  amount  of  aand  and  earth  used  waa 
much  laaa  than  that  represmted,  and  that 
the  plaintiffe  had  been  overpaid  t41,lB7.fl3, 
Metiean  euirenoy.  The  defendanta  aou^t 
to  ntanr  thia  onrpayment  by  way  of 
cxmutarelalm.  A  trial  before  the  judge  of 
the  oourt  of  flnt  Inatance  reeulted  in  a  find- 
ing tliat  the  defendanta  had  been  damaged 
through  the  negligent  and  nnworlnnanlike 
manner  of  furnishing  the  labor  under  tba 
building  eontraet  and  its  modiflcationa,  ta 
an  amonnt  eqnaJ  to  the  earn  remaining  doe 
under  the  terms  of  that  contract  and  that 
them  had  been  an  overpayment  on  the  fill- 
ing eontract,  as  alleged  by  the  defendanta. 
Aeoordingly  judgment  was  rendered  dtamisa- 
Ing  the  plaintifTa'  complaint,  and  that  the 
defendanta  recover  from  the  plaintiifa  $58,- 
000  Heziean  onrreney.  The  plaintiffs  ap- 
pealed to  the  snpreme  court  of  tfae  lalanda. 
That  court  found  aa  a  fact  sabBtantlally  that 
the  plaintiffs  had  fnlly  complied  with  their 
contract  and  were  entitled  to  recover  the 
amount  they  alleged  to  be  dne;  that  the 
amonnt  paid  by  the  defendants  to  the  plain- 
tiffs on  aoeount  of  filling  waa  determined 
by  actual  measurements  made  at  the  time 
of  the  filling  by  defendants*  representatives; 
that  there  waa  no  fraud  or  mistake,  and 
that  the  defendants,  therefore,  were  not  en- 
titled to  recover  anything  on  account  of 
overpayment  on  that  acoounL  The  judg- 
ment of  the  court  of  first  instance  was  ra- 
vened, and  judgment  ordered  for  the  plain- 
tiffs In  the  sum  of  (0,260.62,  Mexican  eui^ 
rency.     Thereupon  the  defendants  appealed 
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to  this  oonrt.  Tlie  appeal  wm  dbmlsMd  \>j 
tblB  conrt  for  want  of  jmiwiliatlDii.  The  da- 
feudante  then  lued  ont  a  writ  of  error, 
which  waa  allowed  bj  a  jtutieo  of  the  lu- 
promo  court  of  the  Philippine  lalanda,  and 

.  filed  with  ite  petition  the  following  ualgn- 

I  nant  of  erron; 

>  '"I.  The  lupreme  oomt  of  the  Fhillppina 
Iriaiidi  erred  tn  nrenlng  the  ^ndgment  of 
the  court  of  flnt  <n«t«Tmft  for  the  dty  of 
Uanila  to  the  effect  that  the  plaintiffs  In  er- 
ror were  entitled  to  the  mm  of  |B,2fiO.B2, 
Uezieaii  eurrenof ,  a*  damage*  anatained  hj 
reason  of  the  fanltj  eonatmotlon  of  the 
premises  in  question. 

"2.  The  supreme  oourt  of  the  Philippine 
Islands  erred  in  reversing  the  judgment  of 
the  oourt  of  first  instance  for  the  dty  of 
Uanila  granting  judgment  in  faror  of  the 
plaintiff  in  error  In  the  sum  of  $C2,000,  Hex- 
loan  currency,  the  amount  orerpaid  hj  tiw 
plaintiffs  in  error  to  the  defendants  In  arror 
for  the  dellTerr  of  aaod. 

"t.  The  supreme  oonrt  erf  the  PhOippise 
Islands  erred  in  finding  a*  matters  of  fast 
the  following: 

"(1)  That  ia  the  eonstnutloR  of  the 
hnOdfaig  the  oontraet,  plans,  and  spedflca- 
tlona  hare  been  eomplied  with,  wHh  the  «x> 
Mptton  of  a  Tsriation  to  the  adrantage  of 
tka  owner,  which  Is  that  the  principal  posta 
Mat  npon  layers  of  stone,  instead  of  apon 
the  ground,  as  ealled  for  by  the  plan. 

"(2)  That,  if  there  has  been  any  varia- 
tion from  the  original  |dan,  this  was  dona 
largely.  If  not  whoUy,  with  the  aoBsent  of 
the  owner,  and,  at  all  events,  wiU  that  of 
Us  agent,  the  faiapecting  engineer,  and  that 
tiieBe  changes  have  been  fanproTsmenta. 

"(t)  That  the  home  waa  eonstmctcd  im- 
dar  a  emitraet  and  spedlteatlons  wUch  did 
UtUe  more  than  to  dvignate  the  aice  of  the 
boOding,  the  material  to  ba  employed,  and, 
with  the  plan,  gave  a  drawii^  of  the  build- 
ing, leavbig  the  detaile  Beoeaaaiy  almoat 
•ompletely  to  the  dlreetion  of  the  luspeet- 
Ing  architect  or  engineer. 

"(4)  That  the  owner  intrusted  the  direc- 
tion of  the  work  to  an  inspecting  engineer 
•eleeted  by  himself,  with  full  authority  to 
repreeent  him,  and  that  the  eontraotor  haa 
performed  the  work  solely  in  aoeordanee 
with  the  direction  of  the  aald  inapeetlng  an- 

,  liaeer. 

p      "(S)  That  although  there  Is  some  eridenoe 

'  la  Indicate  that's  part  of  the  house  haa  aet- 
Ued  more  than  other  parte,  this  is  dus  ei- 
ther to  the  ground  itself  or  to  a  defect  in 
^an,  or  to  the  directions  of  the  inspecting 
engineer,  and  cannot  be  attributed  to  a  fail- 
are  on  the  part  of  the  eontractor  to  eomply 
with  the  eonditions  of  the  oontraeL 

*(•)  If  tteta  are  any  aneka  in  the  floor 
aih  tha  Ji**btha  bidUh«  Wi  b 


doe  to  the  elaas  of  lumber  whUi  waa  adeet- 
ed  by  the  owner. 

"(7)  That  the  plan  of  the  work  and  the 
placing  of  the  prineipal  posts  were  approved 
by  the  dty  engineer  and  were  in  eonf  onnity 
irith  the  ordinanesa. 

"(S)  That  the  owner  took  poeaeedoK  ot 
the  house  In  the  month  of  May,  1002,  and 
haa  oeoupied  It  ainee  that  time  as  a  dwelling 

Ty  the  very  fast  of  aoeepting  the  house 
and  ooeupying  iti  the  defendants  acknowl- 
edged that  It  was  eonstnuted  substantially 
as  required  by  the  contrast,  plans,  and  sped- 
fleatlone;  and  this  is  th*  law  even  when  tha 
work  Is  not  done  aeeordlng  to  the  eontraatt 
but  aacepted. 

"4.  The  supreme  oourt  of  the  Philippine 
lelands  erred  In  not  Undlng  that  the  evl- 
denoe  in  the  ease  was  not  snffldent  to  JuaU- 
fy  the  eonrt  reversb^  the  Judgment  of  tha 
court  of  first  inatanee. 

"S.  The  •npreme  court  of  the  Philippine 
Islaods  erred  In  reTerafaig  the  judgment  of 
the  oonrt  of  first  instanea  for  the  dty  of 
Uanila,  and  in  gidng  judgment  against  ths 
plaintiff  In  error  In  the  sum  of  90,200.8% 


"fl.  The  •npretoe  eonrt  of  the  Philippine 
lalaDda  erred  in  not  eonSrmlng  Uta  Judgment 
of  the  eonti  of  flrrt  instanfle  of  the  dty  of 
M^nl'f  In  giving  Judgment  In  favor  of  the 
^alnUff  In  error  in  tha  snia  of  tBliJKO,  Uax- 


Usasra.  Benry  B.  Davie  and  Charles  CI 
Garlin  tot  jdaintiffs  In  arrar. 

Uaasn.  Aldls  B,  Biowna  and  Akzaad* 
Brltton  tot  defendants  In  error.  g 

*Ur.  Jostlee  Koody,  after  maldng  the  fore-  * 
going  statamoat,  deHvered  the  opinion  of 
the  eonrti 

The  defendants  flrat  appealed  from  tha 
judgment  of  the  supreme  oourt  of  the  Fhfl- 
Ipplne  Islands,  which  had  been  rendered 
a^nst  them  and  the  appeal  was  dlsmiseed. 
200  U.  8.  All,  50  L.  ed.  610,  £S  Sup.  Ct.Rep. 
7E3.  The  reason,  so  plain  that  It  seemed 
not  to  require  statement,  was  that  errors  al- 
leged to  have  been  eommitted  In  an  aeUon 
at  law  can  be  nvlewed  here  only  by  writ  of 
error.  This,  In  the  abssiee  of  modification 
t^  statute.  Is  the  rule  in  reepect  to  all 
oourta  whose  records  are  brought  here  for 
review.  Walker  v.  Dreville,  12  Wall.  440, 
20  li.  ed.  420;  United  States  t.  Eailey,  118 
n.  S.  2S3,  30  L.  ed.  ITS,  0  Sup.  Ct.  Rep. 
1040;  Delajtd  v.  Platte  County.  ISS  U.  S. 
221,  3S  L.  ed.  128,  IB  Sup.  CL  Rep.  82| 
Comstoek  r.  Eagleton,  100  U.  B.  00,  40  L.  ed. 
40S,  2S  Sup.  OL  Rep.  210. 

The  defendanta,  having  billed  In  thdr  «p- 
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Mk  QiU  eonrt  to  review  tht  ImU  to  th« 
wune  extent  that  they  woald  be  reviewed 
on  appeal.  But  thia  overlook!  tbe  vital 
dietlnetion  between  appeals  and  writa  of  er- 
ror which  has  alwaji  been  observed  by  this 
eonrt,  and  neognked  in  leglelatiou.  An  ap- 
peal bring!  up  questioiiB  of  fact  aa  well  as 
of  law,  but  upon  a  writ  of  error  only  quea- 
tiona  of  law  apparent  on  the  record  can  be 
ooniidered,  and  then  ean  be  no  inquiry 
whether  Uiere  waa  error  in  dealing  with 
questiona  of  faet  Wiscart  r.  Danohy,  S 
Dall.  321,  1  L.  ed.  619:  Qeneraa  t.  CampbeU, 
11  Wall.  193,  SO  L.  ed.  110;  United  Utatea 
T.  Dawaon,  101  U.  B.  SSQ,  2S  L.  ed.  T»l ;  Eng- 
land T.  Gebhardt,  112  U.  S.  S02,  28  L.  ad. 
All,  S  Sup.  Ct.  Be^  287;  Martlnton  r.  Fair- 
banks, 112  n.  S.  070,  28  Ia  ed.  682,  B  Sup. 
St  Kep.  801;  Dower  v.  Richards,  ISl  U.  B. 
658,  S8  ti.  ed.  30C,  U  Sup.  Ct.  Rep.  458 
(where  the  cases  are  reviewed  by  Ur.  Jua- 
Uee  Gray) ;  Elliott  v.  Toeppner,  187  U.  6. 
827,  47  Z<.  ed.  200,  23  Sup.  Ct  Rep.  133; 
Bar.  Stat.  |  1011,  U.  S.  Comp.  Stat  IBOl, 
p.  TIS. 

The  aaalgnment  of  arron  in  the  ease  at 
bar  does  not  allege  any  cnon  of  law,  but 
deals  ezclualveljr  with  qneetioni  of  faet 
There  are  six  aasignmenta.  The  flrat,  sec- 
ond, Sfth,  and  sixth  aaeignmenta  saverally 
allege  that  the  supreme  wmrt  erred  in  ren- 
dering the  judgment  which  It  did  and  In 
raversing  the  judgment  of  the  eoort  of  first 
gg  fautauee.  The  third  assignment  spedfleall; 
J  psdtes  that  "^lie  supreme  court  of  the  Phil- 
■  Ippioe 'Islands  erred  in  finding  aa  matters 
of  fact  tbe  following:*  Then  come  eight 
■peoifieations  of  errors  In  such  Hudings.  It 
la,  however,  argued  by  Bounsel  that  tbe 
fourth  aesignment  of  errors  In  effect  alleges 
an  error  in  law.  That  assignment  is  ae  fol- 
Iowa:  "The  snpreme  court  of  tbe  Philip- 
pim  Islands  erred  In  not  fladiug  that  the 
erldenee  in  tbe  ease  was  not  luffleient  to 
justify  the  court  reversing  tbe  Judgment  of 
tbe  eourt  of  first  Instanoe.* 

Tbe  Pbillpplue  Code  of  Proeednre  (Public 
Laws  of  Philippine  Commission,  act  190, 
ini),  prescribes  in  chapter  22  th4  practice 
of  tbe  supreme  conrt  In  reviewing  the  Judg- 
ments of  courts  of  first  tnstanee.  It  con- 
flnes  tbe  review  to  questlone  of  law,  with 
eertain  exceptions,  one  of  which  la  aa  fol- 
kwa; 

Tf  tbe  excepting  party  filed  a  motion  in 
the  conrt  of  first  instance  for  a  new  trial, 
Upon  the  ground  that  the  findings  of  faet 
were  plainly  and  manifectly  against  the 
weight  of  evidence,  and  the  Judge  overruled 
■aid  motion,  and  due  exception  was  taken 
to  Us  OTcmling  the  same,  the  snpreme 
•mtrt  may  review  the  evidence  and  make 


final  judgment  aa  Jnstloa  and  equity  re- 
quire. But,  If  tbe  raprane  court  shall  be  of 
the  opinion  that  tbe  exception  Is  frivolons 
and  not  made  In  good  faith.  It  may  impoas 
double  or  treble  additional  eoata  upon  the 
excepting  party,  and  may  order  them  to  be 
paid  hy  the  oonnael  preseeutlng  tbe  bill  of 
exceptions,  if.  In  its  opinion,  justiee  so  re- 
quires."   !  497,  subdiv.  3. 

The  suprone  court,  in  the  case  at  bar, 
acted  upon  the  authority  conferred  by  tbia 
subdivtsion.  It  ia  said  that  the  suprene 
court  can  review  the  evidence  taken  in  tbe 
court  of  first  instance  and  thereby  arrive 
at  a  different  conclusion  of  facts  from  that 
found  by  the  trial  court  only  In  the  caaa 
that  "tbe  findings  of  fact  were  plainly  and 
manifestly  against  the  weight  of  evidence.' 
It  la  therefore  nrged  that  whether  tbe  court 
erred  in  setting  aside  the  conclusions  of  the 
lower  court  aa  plainly  and  manifestly 
against  the  wei^t  of  evidence  is  a  question  » 
of  law  which  may  be  brought  here  hy  wrlt^ 
of  error.  *It  was  held  in  De  la  Roma  t.  De  * 
la  Rama,  201  U.  5.  303,  SO  L.  ed.  765,  W 
Sup.  Ct  Rep.  486,  that,  upon  an  appeal,  this 
eourt  will  consider  whether  a  reversal  bj 
the  snpreme  eourt  of  the  findings  of  the 
eourt  of  first  instance  waa  justified  on  the 
ground  that  the  findings  below  were  plsJnly 
and  manifestly  against  tbe  weight  of  evl. 
denoe,  and,  upon  being  satisfied  ihat  the  ae* 
tion  of  the  supreme  oourt  was  not  warrant- 
in  that  gronnd  wonld  reverse  it  But 
caae  was  one  of  appeal,  and  the  vital 
distinction  between  an  appeal  and  a  writ  of 
error  has  already  been  shown.  The  prind- 
plc  acted  upon  In  that  ease  ie  not  appllea- 
ble  to  writs  of  error.  The  fourth  assign- 
ment of  error,  therefore,  raises  no  questioit 

The  case  wonld  stop  here  were  it  not  for 
the  fact  that  tbe  defendants  in  their  brief 
and  in  the  oral  argument  In  their  behalf 
go  beyond  the  assignment  of  errors  and  set 
up  three  alleged  errors  of  law  not  contained 
la  them. 

It  is  a^d  that  the  oourt  below  erred: 

"(1)  In  holdmg  aa  a  matter  of  law  that 
the  fact  of  taking  possession  of  said  dwell- 
iog  boose  was  an  acknowledgment  by  tbe 
plaintlfTa  (n  error  that  It  was  eonetmoted 
substantially  as  required  hy  the  said  eon- 
tract. 

'(2)  In  holding  as  a  matter  of  law  that 
the  plaintiffs  in  error  were  net  entitled  to 
recover  their  overpayments  for  enrth  and 
sand  because  no  mutual  mistake  waa  shown 
In  the  premises. 

"(3)  In  rendering  Judgment  for  a  sum  In 
Hezjcan  enrrency  Instead  of  In  Philippine 

It  Is  provided  In  the  act  giving  Ma  eowl 
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jnriadietion  to  rsvlew  tlu  jndgmcnU  of  tlu 
supreme  court  of  ths  Philippine  laluida  that 
tbaj  may  be  revieffcd  bere  "in  tbe  auna 
mkimeT,  undor  tbe  lanu  regolattons,  and  bj 
the  mne  procedure,  sa  f or  m  applicable,  a« 
the  final  judgmenU  and  deeraea  of  tbe  cir- 
onit  eonrta  of  tbe  ITnitad  States."  In  euoh 
eaaea  alleged  errora  not  atated  in  Ibe  aaalgn- 
Brat  of  eiTora  filed  with  the  petition  for 
tbe  mrit  have  aometlmea  been  considered. 
Tbe  Umite  of  thla  practioe  are  accuratelr 
^  atat«d  In  tbe  tblrty-flftb  rule  of  this  court. 
J  There  it  is  aald  that  if  erron  are  not  aa- 
•  aigned'with  the  petition  for  the  writ  tbey 
will  be  diaregarded,  except  that  the  court 
at  Its  option  ma;  notice  a  plain  error  not 
tbna  asaigned. 

But  we  find  no  aueh -plain  error  In  the 
opinion  of  the  anpreme  oonrt  aa  vairanta  ua 
In  reveraing  ita  judgment.  The  flndinga  of 
fact  niade  by  that  eoort  aapport  and  re- 
quire the  judgment  which  It  rendered.  We 
do  not  think  ft  necesaar;  or  deairable  to  ae- 
laet  Iran  an  opinion,  which  waa  engaged 
with  a  diaeuseion  of  evidence  and  tbe  Infer- 
eneea  which  might  properly  be  drawn  from 
i^  etatements  of  law  and  aubjeet  tbem  to 
ndnute  scrutiny,  where,  on  the  whole,  it  la 
«lwr  that  the  facta  found  by  the  court  Justi- 
fy the  judgment  which  it  rendered.  There- 
fore we  do  not  conalder  any  queationa  except 
thoae  aet  forth  in  the  aaaignment  of  errora, 
«Bd,  deeming  that  they  allege  no  errora  in 
law,  we  afOrm  tbe  judgment. 
Affirmed. 


GREEK  COUNIT,  Kentuck;. 

CaaM  certified— form  of  qneatlon. 

1.  A  question  eontaining  more  than  a 
dngle  question  or  propoeition  of  law  can- 


for  determination, 

Srifienee — preanrnption — performance     of 

condition  precedent  to  laine  of  municipal 

bonda. 
2.  A  presumption,  though  not  a  oonclu- 
•Ito  one,  that  there  has  been  a  compliance 
with  tbe  condition  precedent  to  tbe  issuance 
of  county  bonds  in  payment  of  a  subscrip- 
tion to  the  capital  stock  of  a  nflway  com- 
pany that  the  county  should  Drat  ba  exoner- 
ated from  a  prior  aubacriptlon  to  the  stock 
«f  another  railroadcoinpaiiy,ariaea  from  the 
mere  fact  of  subacription  and  issuance  by 
the  officer  charged  with  the  duty  of  ieauing 
the  bonds  upon  the  performance  of  tbe  — 
dition  precedent. 


[No.  £13.] 


|H  A  CERTIFICATE  from  the  United 
StatM  Orcult  Court  of  Appeals  for  tha 
Sixth  Circuit  presenting  ths  queatioo  aa 
to  whether  a  bona  flde  purchaser  of  county 
bonda  for  value  and  before  maturity  was  en- 
titled to  assume  that  a  condition  precedent 
to  the  laaue  of  auch  bonda  had  been  per- 
formed.   Anawered  in  the  affirmative. 

Statement  by  iSr,  Juatice  Uoody:  ^ 

PlaintUt  in  error  brought  an  action  In  tha  ^ 
eircuit  oonrt  of  *tha  United  States  for  tha  ■ 
western  distriot  of  Kentucky  upon  certain 
bonds  and  ooupons  purporting  to  have  been 
issued  by  tbe  defendant  in  error,  one  of  tbe 
eountiea  of  the  atate  of  Kentucky.  The  fol- 
lowing waa  the  form  of  tbe  bond: 

United  SUtea  of  Anwrka, 
Connty  of  Greon,  State  of  Eentuokj. 

$600.00 
For  tha  Cumberland  t  Ohio  Railroad. 
Twenty  years  after  date,  tbe  county  «f 
Green  in  the  state  of  Kentucky,  will  pay  to 
the  bolder  of  tbU  bond  the  sum  of  «M»  with 
Interest  thereon  at  the  rata  of  S  per  cent 
per  annum,  payable  semiannual^  upon 
presentation  of  the  proper  eoupona  hereto 
attached,  tha  principal  and  lutereat  being 
payable  at  the  Bank  of  America,  In  Um  dty 
of  New  York. 

In  testimony  whereof,  the  Judge  of  said 
county  of  Green  haa  hereunto  set  his  hand 
and  affixed  the  seal  of  said  county,  on  the 
1st  day  of  April,  a.  d.,  1871,  and  caused  tba 
same  to  ba  atteeted  by  the  county  elerl^ 
who  baa  alao  atgned  the  eoupona  hereto  at- 

( Green  oounlj  seaL) 

T.  R.  Bamett,  Judge. 
D.  T.  Towlea,  Clerk. 

Tbe  caae  waa  tried  without  a  ]xu7,  anJI 
tbe  court,  after  Hading  facta,  rendered  judg- 
ment for  the  defendant.  Tbe  ease  then  went 
to  tbe  court  of  appeals  for  the  sixth  eircuit, 
and  that  oonrt  biu  certified  here  two  quea- 
tiona of  law  upon  which  It  desires  instrue- 
tions,  with  a  statement  of  facta  upon  which 
tho  questions  arise.  In  addition  to  tbe 
statement  of  facts  we  take  into  account  the 
material  parts  of  tbe  charter  of  tbe  Cumber 
land  k  Ohio  Railroad  Company,  |  16  ol 
which  contains  the  following  provisions: 

"Sea.  16.  That  any  city,  town,  or  aounty 
through  which  said  proposed  road  shall  pasa 
ia  hereby  authorlced  to  subscribe  stock  In 
said  railroad  oompany  in  any  amount  any  m 
such  city, town,  or  county  may  desire;  and^ 
the  county  oourt  of  any  such*aounty  U  an-* 
thorised  to  issue  the  bonds  of  their  respec- 
tive counties  in  such  amount  aa  tbe  county 
oonrt  may   direct;  and  t 
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bMrd  of  tnuteu,  or  nuL^or  uid  aldermNi 
of  toy  town,  and  the  mbjor  and  kldennen 
or  council  of  any  city,  are  hereby  authored 
to  istue  the  bonds  of  their  reipective  towna 
or  citiea  in  like  meaner.  All  aald  bonda 
■hall  be  payable  to  bearer,  with  caupoua  at- 
tached, bearing  any  rate  of  interest  not  ex- 
ceeding S  per  cent  per  annum,  payable  aenil- 
annually  in  the  city  of  New  York,  payable 
at  auch  timea  aa  they  may  designate,  not 
•zcoeding  thirty  yean  from  date;  but  before 
any  such  rabMriptiona  on  the  part  of  any 
dty,  town,  or  oounty  shall  be  valid  or  bind- 
ing on  the  lame  the  mayor  and  aldermen, 
or  chairman  and  board  of  truiteea  of  any 
town,  the  mayor  and  aldermen  or  rouncil  of 
any  dty,  and  the  county  court  of  any  Boun- 
ty, having  jariwUctioD,  thai]  submit  the 
question  of  any  auch  ■ubacription  to  the 
qnalifled  voten  of  such  city,  town,  or  coun- 
ty In  which  the  propoted  aubscription  ia 
made,  at  such  time  or  times  aa  said  chair- 
man and  board  of  truateea,  or  mayor  and  al- 
dermen of  any  town,  mayor  and  aldermen 
or  eonndl  of  any  city,  or  the  county 
ooort  of  any  county,  aa  aforesaid,  may,  by 
order,  direct;  and  should  a  majority  of  Uw 
qualified  voters  voting  at  any  auch  election 
vote  In  favor  of  subscribing  said  atoek  in 
■ud  railroad  company.  It  shall  be  the  duty 
of  such  county  court,  tniatees,  or  other  au- 
thorities aforesaid,  to  make  the  subacrip- 
Uon  In  the  name  of  their  reapective  cities, 
towns,  or  counties,  as  the  case  may  be,  and 
proceed  to  have  issued  the  bonda  to  the 
amount  of  such  subsoription  as  hereinbefore 
directed; 

"That,  if  preferred,  the  application  hsreln 
authorized  to  be  made  to  the  oounty  court 
may  be  made  to  the  presiding  judge  of  the 
county  court;  and  all  the  panera  hereii 
given  to  the  oounty  court  arc  hereby  veated 
In  the  presiding  judge  of  the  county  court. 
At  all  meetings  of  the  stockhoMera  for  the 
purpose  of  electing  afHccrs,  or  any  other 
H  purpose,  the  said  tovn,  cities,  and  counties 
•  may,  by  proxies  duly  authariEed  by  the'i 
tfaorities  thereof,  cast  a  vote  for  each  share 
BO  subscribed  by  said  town,  city,  or  coui 
The  charter  gives  to  the  Cumberland  &■ 
Ohio  Kailroad  "all  the  powera  and  privi- 
leges conferred  upon  the  Louisville  &,  Nash' 
ville  Railroad  (jompany  by  the  lawa  of 
Kentucky  for  constructing  and  operating 
their  said  proposed  railroad."  The  charter 
of  the  Louisville  it  Nashville  Railroad  Com- 
pany provides  "that  said  railroad  company 
may  receive  subscriptions  of  stock  to  their 
company  by  individuals,  towns,  cities,  e 
ties,  or  other  corporations,  whether  payable 
In  money  or  other  things,  with  such  terms 
ftnd  tiros  of  payment,  conditions   annexed, 


and  kind  of  payment  that  may  be  set  forth 
in  the  subscription."  The  commissioners  of 
the  Cumberland  &  Ohio  Railroad  requested 
the  county  court  to  submit  to  the  qualified 
voters  of  the  county  the  question  whether 
the  county  should  subacribe  to  {£50,000  of 
the  capital  atock  of  the  company,  payable 
in  bonda  of  the  county,  whereupon  the  judge 
of  the  county  court  on  the  17th  of  June, 
1869,  ordered  an  eleoUon  In  the  following 

"Whereas  the  commlssloneia  of  the  Cum- 
berland &  Ohio  Ridlroad  Company,  by  vir- 
tus of  the  authority  delegated  to  them  by 
the  charter  of  said  company,  have  re- 
quested the  county  court  of  Green  county, 
to  order  an  election  in  said  county  of  Green, 
and  to  submit  to  the  qualified  voters  of  said 
oounty  the  question  whether  said  county 
court  shall  subacribe  for  and  on  behalf  of 
said  county  $250,000  to  the  capital  stock  of 
the  Cumberland  t  Ohio  Railroad  Company, 
and  payable  in  the  bondi  of  said  county,  hav- 
ing twenty  yean  to  run,  and  bearing  6  per 
cent  interest  from  dato,  and  upon  condition 
that  said  company  shall  locate  and  construct 
said  railroad  through  said  county  of  Green, 
and  within  1  mile  of  the  town  ol  Greenabur^ 
In  said  county,  and  shall  expend  the  amount 
so  subacribed  within  the  limits  of  Green  coun- 
ty; and  also  upon  the  further  condition  that 
said  bonds  shall  not  be  issued  or  said  co\in-  , 
ty  pay  any  part  of  the  principal  or  interest  J 
on  said  amount  subscribed  to  aBid*Cumber-  * 
land  A  Ohio  Railroad  Company,  until  said 
county  of  Green  is  fully  and  completely  ex- 
onerated from  the  payment  of  the  capital 
stock  voted  by  said  county,  and  authorized 
to  be  anbscribed  by  aaid  Green  county  eonrt 
to  the  Elizabethtown  &  Tcnneasee  Railroad, 
or  aoy  part  of  the  interest  thereon.  It  is 
therefore  ordered  by  the  court  that  an  elec- 
tion, by  the  qualified  voten  of  Green  coun- 
ty, at  the  voting  places  in  said  county,  be 
held  and  conducted  by  the  several  officers, 
aa  prescribed  by  law,  for  holding  electiona, 
on  the  3d  day  of  July,  18S9,  to  vote  on  the 
question  aa  to  whether  or  not  the  said  coun- 
ty court  shall,  for  and  on  behalf  of  said 
county,  subscribe  (260,000  to  the  capital 
stock  of  said  Cumberland  t,  Ohio  Railroad, 
conditioned  and  to  be  paid  as  above  stated." 

The  election  was  duly  held  July  3.  1809, 
and  the  vote  was  In  the  afRnnative.  During 
the  year  before  this  vote  the  voters  of  the 
county  had  voted  in  favor  of  a  proposition  to 
subscribe  to  the  stock  of  the  Elizabethtown  ft 
Tennessee  Railroad,  ■  '  thereupon  the  coun- 
ty judge  had  orderM  the  clerk  of  his  court 
to  make  a  subscription  to  the  stock  of  the 
Ellzabetbtown  &  Tenneaaee  Railroad  Oom- 
pany,  "on  the  torms  specified  in  the  order 
,  submitting  the  question  to  a  vote."    This 
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WBB  the  BUbBOrlption  from  wUah  QrMn 
varatj  deaircd  to  be  exonentad  bafors  the 
Onmlierland  &  Ohio  Bailrokd  boute  •honld 
b«  laaiud,  or  may  purt  of  thslr  principal  or 
faterMt  p&id.  On  Jniu  S,  1870,  tha  eoiuitj 
judge  cnteied  an  order  radting  ^1m  election 
»t  which  tha  qualified  voten  had  approTcd 
the  BubBeription  to  the  capital  stock  of  the 
Cumberlaud  &  Ohio  Railroad,  and  eonelnd- 
Ing:  "Not*,  therefore,  I,  Thotnaa  E.  Bar- 
nett,  the  presiding  judge  of  the  Green  coun- 
^  eourt,  by  virtue  of  the  anthorit;  in  me 
veeted  by  law,  and  to  earrj'  out  the  wiahe* 
of  Baid  voters,  do  hereby  subscribe  for  (260,- 
WO  of  the  capital  stock  of  said  Cnmberland 
A  Ohio  Railroad  Companj  for  and  on  behalf 
of  said  county  of  Green,  which  Bnbaoripti( 
^  k  to  be  paid  in  the  bonda  of  laid  county 
H  H  preBcribed  in  Mid  order  of  lubmiBsion, 
*  and  tliia  suhseriptlon  la  made  with  the  eou- 
titiouB  set  out  in  the  order  of  tUa  oourt  or- 
dering said  election,  and  now  of  record  In 
tbe  office  of  this  conntj." 

At  the  April  t«rm,  1871,  the  supreme 
eomt  of  the  state  rendered  a  dedslon  In  the 
MM  of  Mercer  Cooutjr  Court  t.  Kantuckj 
Biver  Nav.  Co.  8  Bush,  SOO.  It  is  argued 
that  thia  decision  ahowi  that  the  Bubeorip- 
tfon  to  the  stock  of  the  Blisabetbtown  k 
Tennessee  Railroad  waa  Toid.  However 
that  may  be,  at  a  time  which  does  not  dia- 
tinctly  appear,  but  later  than  that  dectsion, 
the  judge  of  the  county  court  Iiaued  and 
delivered  to  the  Cumberiand  ft  Ohio  Railroad 
Oompany  bonds  of  Oreen  oonnty  to  a  small 
amount.  Oa  August  IS,  1872,  the  judge,  in 
a  formal  order,  reciting  that  application  had 
been  made  for  the  Issue  of  tlie  balance  of 
the  bonds,  directed  that,  "the  eourt  being 
•uiBcieutiT'  advised,"  they  be  signed  and  is- 
sued. Thereupon  oertlfleatcs  of  2,800  shares 
of  that  stock  of  the  par  valne  of  |I0O  per 
share  were  delivered  to  Oreen  oounty,  which 
ha*  since  held  and  owned  them.  It  was  oon- 
ecded  at  the  ai^nment  that  tlie  eounty  had 
made  payment  of  interest  on  the  bonds  thus 
leaned  to  the  Cumberland  ft  Ohio  Railroad. 
No  formal  or  express  exoneration  of  said 
county  from  the  payment  of  the  subscription 
to  the  stock  of  the  EHzabethtown  ft  Ten- 
nessee Railroad  was  ever  made  or  attempted, 
bnt  nothing  further  has,  up  to  this  dato, 
ever  been  done  in  respect  to  it,  and  neither 
bonds  by  the  aount^  nor  stoek  by  the  said 
last-named  railroad  eompany  have  ever  been 
Issned  or  delivered  in  execution  of  said  or- 
der* or  under  the  terms  of  said  subscrip- 
tion. The  proceeds  of  C1B0,000  of  tha  l>oBda 
vara  expended  within  Green  county  In  tha 
partial  eonstruotion  of  S  mDes  of  tha  road 
to  OreenslNirg.  This  B  mllM  was  eompleted 
bj  «  lanee  at  Its  own  ezpansa.  Nothing 
dae  has  been  done  within  the  county. 


The  plaintiff  Is  tha  bona  Ada  holdv  for 
valne  of  the  bonds  and  eonpona  in  suit  bnt 
had  notice  that  the  railroad  had  not  been 
laid  further  than  Qmensbur^  and  therefore  ^ 
did  not  extend  "through"  tha  county.  ^ 

*Tbe    questions    oertiflad    by    the   drenlt  * 
conrt  of  appeals  are: 

"lat  Do  the  facts  found  by  the  dreult 
conrt  conclude  or  estop  the  eonnty  from  de- 
nying liability  to  the  plaintiff  upon  tha 
bonds  and  eoi^ons  In  suit,  by  reason  of 
noncompliance  with  the  terms  and  oondi- 
tbns  imposed  by  the  favorable  vote  of  the 
county  authoriring  a  snbaoriptlon  to  the 
stock  of  the  Cumberland  ft  Ohio  Railroad 
Company  and  the  issuance  of  bonds  In  pay- 
ment therefor  I  Or,  if  this  queaUon  should 
be  deemed  too  broad,  then, 

''2d.  AsBUming  the  facts  to  be  as  found, 
was  a  bona  Ode  purdkaaer,  before  maturity, 
of  these  bonds  and  coupons  for  value,  enti- 
tled to  assume  in  his  purehaae  that  Qreeu 
oounty  had,  before  their  issuance,  been 
'fully  and  completely  exonerated  from  the 
payment  of  tlie  capital  stock  subserilied  for 
by  the  county  court  of  said  county  for  and 
in  behnlf  of  said  eonnty  to  the  Bliiabeth- 
town  ft  Tennessee  Railroad  Compauyr* 

Messrs.  Edmund  F,  Trabn^  Oeo^e  Dn> 
Belle,  John  J.  McHenry,  Jolm  C.  Doolan,  and 
Attilla  Cox,  Jr.,  for  Qidnlan. 

Messrs.  Ernest  Hacpfeenoa  and  John  W. 
Lewis  for  Qraen  eoimty.  le 

*ib.  Justlee  Moody,  after  making  the  fore-  ■ 
going  statement  of  facta,  delivered  the  opin- 
ion of  the  conrti 

The  first  question  certlAed  is  thought  by 
a  majority  of  the  court  to  oontain  more 
than  a  single  question  or  proposition  of  law, 
and  for  that  reason  it  Is  not  answered. 

The  second  qnesUon  deals  with  the  axon* 
eratlon  from  subsolption  to  tha  stock  of 
the  EUsabethtown  ft  Tennessee  Railroad 
Company  whlsh  waa  made  by  the  vcte  of  the 
county  a  condition  to  the  Issue  of  the  bonds, 
and  we  confine  our  eonslderation  to  that 
question  and  the  facts  relevant  to  It. 

There  Is  no  doubt  of  the  power  of  the  de- 
fendant to  issue  the  bonds.  The  legislature 
of  Kentucky  gave  it  in  plain  terms,  npon 
the  eondition  that  Its  exercise  receive  the 
approval  of  the  qualified  voters.  That  ap- 
proval was  given  upon  the  condition  im- 
posed by  the  vote  that  the  bonds  ihonld  not 
be  Issned  before  the  county  had  >een  exon- 
erated from  a  subserlptlon  to  the  stock  of 
anotlier  railroad  company.  The  law  pive 
Bounty  the  right  to  Impose  ronditiona. 
This  particular  condition  is  a  condition  pre- 
cedent to  the  lawful  Issue  of  the  bonds  al- 
though It  mnat  net  1m  miderstood  that  this 
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ftppllM  to  the  other  M-a^led 
*  aoDdltlona  exprewed  In  tha  vote, 
them  nothing  ii  intended  to  be  e^d. 
there  hftii  been  a.  redtkl  In  the  bondi  which 
imported  th^t  the  oondition  had  been  per- 
formed, tbfti  would  hare  been  oonolusive  in 
faTor  of  a  bona  fide  holder.  ProTldent  Life  ft 
T.  Co.  T.  Mircer  Coimt;,  170  U.  S.  S93, 42  L. 
ed.  tl6S,  18  Sup.  Ct.  Bep.  7SB;  Gunnison 
County  T.  E.  H.  Bolline  A  Bone,  173  U.  " 
266,  4S  L.  ei  «89,  10  Sup.  Ct.  Rep.  SSO. 
But  there  was  no  such  recital  In  the  body 
of  tlieie  bonds,  and  the  worda  of  the  head- 
ing, "For  the  Camberland  £  Ohio  Ballroad," 
eannot  be  interpreted  as  sneh  without  going 
beyond  the  decided  oaoee,  whic^  themselTes 
have  gone  far.  In  the  absence  of  a  reeltal 
it  Is  open  to  the  defendant  to  show  tliat  the 
•ondition  whieh  it  had  a  right  to  impose 
and  did  impose  bj  the  vote  of  its  elect' 
cirs  Iind  not  Iieem  complied  with.  Cltizene' 
Sav.  ft  L.  Aeso.  V.  Ferry  County,  ISO  U.  8. 
«02,  SO  L.  ed.  S8S,  IB  Sup.  Ct.  Bep.  H7.  In 
other  words,  In  the  absence  of  a  redtal,  the 
performanae  of  the  oondition  Is  not  eoneln- 
•Irely  preeumed. 

But,  by  the  terms  of  the  law,  it  was  the 
duty  of  the  jndge  of  the  oounty  oonrt, 
whom  the  powers  of  the  court  were  rested, 
to  issue  the  bonds.  After  a  favorable  vote 
has  been  had  In  an  election  called  by  the 
eourt,  the  law  provides  that  "it  shall  be  the 
duty  of  said  county  court  ...  to  make 
the  subscription  In  the  name  of  their  .  .  . 
counties  .  ,  ,  and  proceed  to  have  Is- 
sued the  bonds  to  the  amount  of  aneh  tnb- 
seriptlon,  as  hereinbefore  directed.'*  This 
clearly  placed  upon  the  Jndge  the  duty  and 
responsibility  of  asoerlalniug  and  determin- 
Ing  whether  the  condition  of  the  Issue  of  the 
bonds  had  been  compiled  with.  Ooloma 
Eaves,  92  U.  S.  484,  23  L.  ed.  S7I>. 

If  ha  had  isaued  the  bonds  and  they  had 
contained  in  them  recitals  whieh  fairly  Im- 
ported a  compliance  with  the  condition  upon 
the  happening  of  which  thrfr  issue  was 
tborlced,  they  would  have  gone  Into  the 
hands  of  Innocent  hoideie  with  a  eoncIuslTC 
presumption  that  the  condition  had  1 
performed.  This  principle  has  been 
Bounced  by  repeated  deoiHions  of  this  court 
and  needs  no  other  dtatlons  to  support  it 
than  those  already  made.  Without  snch 
>  redtal  the  preeumptiOR  Is,  as  has  been 
i  shown,  not  eonelusirft.  The  further  ques- 
tion arises,*therefore,  whether  there  Is  any 
presumption  at  all  of  the  performance  of 
the  oondition  from  the  faets  of  subecrtptlon 
and  Issue.  In  the  first  ease  dealing  with  this 
qneetion  (Knox  County  t.  Asplnwall,  £1 
How.  5S&,  IS  L.  ed.  9)8),  it  waa  said  that  a 
pnrehaatr  of  such  bonds  had  the  right  to 
■■ttm*  that  ths  aendttlon  of  their  Issue  had  i 


been  oon^Ued  with,  merely  from  the  facts 
of  the  subscription  and  Imus.  But  in  thia 
case  there  was  a  redtal,  and  suhseqnant 
caeca  hare  limited  the  adjudication  to  the 
predae  point  neoesaarily  decided.  Otlzena^ 
Sar.  ft  L.  Asso.  r.  Perry  County,  ubi  supra. 
In  Marshall  County  r.  Schenck,  S  Wall.  772, 
18  L.  ed.  ESS,  It  was  said  obiter  by  Ifr.  Jna- 
tice  Clifford,  speaking  of  bonds  of  the  kind 
under  eonslderation,  "the  bona  fide  holder 
has  a  right  to  presume  they  were  iseued 
under  the  dreumstanoea  which  gare  the 
requidte  authority."  The  same  dictum  was 
In  Bubetanee  repeated  by  the  same  justice 
hi  Lexington  v.  BuUar,  14  Wall.  282-200,  CO 
L.  ed.  809-812. 

In  Pandieton  County  v.  Amy,  13  WalL  297, 
£0  L.  ed.  ST9,  it  appeared  that  the  county 
of  Pendleton  had  Issued  bonds  in  aid  of  a 
raQraad  company.  An  act  of  the  le^slatui* 
gave  the  oounty  the  authority  to  issue  the 
bonds,  provided  a  majority  of  the  real  es- 
tate owners  of  the  county  should  so  votsh 
One  of  the  picas  of  the  defendant  In  an  ae- 
tlon  on  the  bonds  was  that  they  had  never 
been  authorised  by  the  vote  presoibed  In  th* 
act  which  gave  the  power  to  Issue  them. 
This  plea  waa  demurred  to,  and  the  eourt 
passed  upon  the  question  thus  raised.  Ur. 
Juatloe  Strong,  in  delivering  the  opinion  of 
the  court,  said: 

"If  the  right  to  subscribe  be  made  de- 
pendent upon  the  reanlt  of  a  popular  vote^ 
the  officen  of  the  oounty  must  first  deter- 
mine whether  the  vote  had  been  taken  aa 
directed  by  law,  and  what  the  vote  was. 
When,  therefore,  they  make  a  subscription, 
and  Issue  county  bonds  In  payment,  it  may 
fairly  be  presumed,  in  favor  of  ar  innocent 
purchaser  of  the  bonds,  that  the  condition 
which  the  law  attached  to  the  ererdse  of 
ths  powsr  has  been  fulfilled.  To  issue  ths 
bonds  without  the  fulfilment  of  the  prece- 
dent conditions  vrould  be  a  mi^emeanor,  h 
and  it  is  to  be  presumed  that  public  officers  Q 
act  rightly.  We  do*not  aay  this  Is  a  con-  * 
elnatve  presumption  In  all  cases,  but  it  has 
more  than  once  been  decided  that  a  county 
may  be  estopped  against  asserting  that  the 
conditions  attached  to  a  gnjit  of  power 
were  not  fnlfllled.* 

In  this  case  tliere  was  no  redtal  in  the 
bond.  It  appeared  by  the  pleadings  that 
the  bonds  had  been  exchanged  for  the  stock 
of  the  railroad  company  whidi  was  re- 
tained, and  the  decision  was  based  upon  tiw 
ground  that  the  retention  of  the  stock  ore- 
atad  an  estoppel. 

In  the  case  of  Coloma  v.  Eaves,  supra, 
the  opinion  of  the  court  lends  some  counte- 
nance to  the  broad  prindple  stated  In  Knox 
Comity  V.  Aspinwall,  but  Ur.  Justlee  Brad- 
ley, In  a  eoRcuriing  opinion,  saldi 
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T  duMut  from  tha  opinion  of  tha  sonrt 
In  thU  ease,  bo  ttx  aa  It  may  be  mnstrued 
to  reaffirm  the  flnt  point  asserted  in  the 
ease  ot  Knox  County  y.  Aspinwall,  to  wit, 
tliat  tlie  mere  execution  of  a  bond  t^  of- 
ftoera  ohai^d  with  the  duty  of  aaoertaln- 
ing  whether  a  eondltlon  precedent  has  been 
performed  ia  eonelosive  proof  of  Ita  per- 
formance. If,  when  the  law  reqiurea  a  vote 
of  taKpajere  before  boiida  can  be  iMued, 
the  Bupervleor  of  a  township,  or  tha  judge 
of  probate  of  a  oonnty,  or  other  offloer  or 
magistrate,  is  the  offloer  designated  to  as- 
certain whether  auoh  rote  haa  bean  given, 
and  is  also  the  proper  offleer  to  exeente,  and 
who  does  execute,  the  bonds,  and  If  the 
bonds  themaelTea  contain  a  atatement  or  ra- 
dtal  that  auoh  rota  haa  been  given,  then 
the  bona  fide  purchaser  of  the  bonds  need 
(0  back  no  further.  He  has  a  right  to  rely 
on  the  atatement  aa  a  determination  of  the 
qoeetiou.  But  a  nMre  execution  and  iaane 
of  the  bonds  without  auch  recital  is  not.  In 
my  judgment,  eoacluslTe.  It  may  be  prima 
fude  BUfflcient,  but  the  eontrary  may  be 
shown.  ThI*  eeeniB  to  me  to  be  the  tnu 
diitinetion  to  be  taken  on  this  subject;  and 
I  do  not  think  that  tlie  contrary  haa  ever 
been  decided  by  this  eonrt.* 

These  oaoea  left  it  uncert^n  whether  the 
MUrt  would  give  to  the  facta  of  subscription 

5  to  Stock  and  Iaane  of  bonds  in  payment 
tiwrefor  by  offieers  charged  with  the  duty 
•  of  ascertaining  •whether  mndltlons  prece- 
dent liad  been  complied  with,  the  eame  eon- 
dnalve  efTeot  aa  to  the  vali^ty  of  the  bonds 
which  would  exist  when  to  those  facta  waa 
added  a  recital  in  the  bonds  themselvea. 
But  the  tendency,  obaamtble  in  the  earlier 
ease*,  to  deny  to  bonda  In  the  hands  of  an 
innocent  bolder  any  other  defense  than  a 
want  of  power  of  the  maker  wsa  arrested 
by  the  oases  of  Bnehanau  r.  Litchfield,  lOS 
U.  S.  278,  26  L.  ed.  138,  and  atlMns'  Bar. 
A  L.  Abso.  t.  Perry  County,  nb.  sup., 
which  held  that  the  mere  facts  of  the  sub- 
Mription  to  stock  and  Ibsub  of  bonds  con- 
taining no  recital  left  it  open  to  the  obligor 
to  show  that  a  condition  preoedent  had  not 
been  fulfilled.  Bnt  these  cues  In  no  way 
conflict  with  the  view  expreaaed  by  Mr.  Jus- 
tice Strong  In  Pendleton  County  v.  Amy, 
and  by  Mr.  Justice  Bradley  In  Ooloma  v. 
laves,  that  a  preanmptton  arises  from  the 
mere  fact  of  Buliaeription  and  lEsne,  though 
Bot  a  ooncliulve  one.  Independent  of  au- 
thority inob  a  presumption  ezUta  and  is 
bnt  an  inatanee  of  the  ttroader  preanmptlon 
that  offloer*  charged  with  the  performance 
of  a  public  duty  perform  it  correctly.  In 
tbe  ease  at  bar  ttie  Jndge  of  the  eonnty 
•onrt  waa  charged  with  the  duty  of  issuing 
tbe  bonds  upon  the  pttformanca  of  the  eon- 

■Bd.  KoU.—For  etmrnM  In  point,  lea  toL  U,  0« 


ditlon  precedent.  That  condition  was  that 
the  county  should  be  "fully  and  completely 
exonerated  from  the  payment  of  the  capital 
stock  voted  by  said  county,  and  authorized 
to  be  BUbsoribed  by  said  Green  county  court 
to  the  Elizabethtown  &  Tennessee  Railroad." 
The  performance  of  that  condition  did  not 
neoeasarily  require  any  formal  release  off 
the  execution  of  any  paper  whatever.  It 
was  completely  fulfilled  If,  from  any  dr* 
Bumst&noe,  It  Ehonld  appear  that  the  coun- 
ty had  been  effectively  relieved  from  any 
liability  on  aoeonnt  of  the  vote  in  aid  of 
the  Ellsabethtown  &  Tennessee  Railroad. 
It  would  be  Impossible  for  any  purchaser  of 
the  bonds  to  ascertain  whether  this  oondl* 
tlon  liad  been  complied  with,  except  by  an 
Inquiry,  which  vrould  naturally  be  made  of 
the  judge  liimself.  The  judge  determined 
that  It  had  been  complied  with,  and  the 
faot  that  for  thirty-eight  years  no  one  haa  _ 
made  any  claim  against  the  county  on  ao-  9 
oount  of  its 'supposed  liability  to  subscribe* 
to  the  stock  of  the  Ellzabetbtown  t  Ten- 
nesaee  Railroad  shows  conduaively  that  be 
waa  right. 

Construing  the  seoond  queetion  to  Inqutiv, 
not  whether  there  Is  conclnelve  presump- 
tion, but  whether,  on  the  facts  found,  ther* 
Is  any  presumption  at  all  that  the  county 
had  been  exonerated  from  Ita  former  sub- 
seription  to  uwther  railroad,  we  answer  It 
Tes." 

C2DG  n.  S.  tM) 

raOQUOIS  TRANSPORTATION  COM- 
PANT,  Claimant  of  the  Steamer  'Winne- 
bago,' eto.,  VUt.  in  Err., 


IROQUOIS  TRANSPORTATION  COM- 
PANY, Clamant  of  the  Btsamer  "Winne- 
iMgo,"  et&,  Plff.  In  SrTq 

GEORGE  W.  EDWARDS,  Frank  W.  Eddy, 
and  George  W.  Edwards,  Executor  of  the 
Estate  of  E.  D.  Edwards,  Deceaaed,  Co- 
partners as  H.  D.  Edwards  &  Company. 
(No.  219.) 

Error  to  state  camt— review  of  qneetlons  of 
loctti  Uv. 

1.  The  dedeloB  of  a  atate  eonrt  upon 
questions  of  local  law  is  not  subject  to  re- 
view in  the  Federal  Supreme  Court)  on  writ 
of  error  to  the  state   court  * 
Constitutional  law — who  may  raise  question. 

2.  The  question  whether  a  state  statut* 
giving  a  lien  upon  a  vessel,  enforceable  in 
a  state  eourt,  for  materials  and  supplies  fur- 
nished on  tbe  credit  of  the  vessel,  u  an  un> 
oonstitutlonal  Infringement  upon  tbe  exclu- 
sive admiralty  jurisdiction  of  the  Federal 
courts  of  liens  of  a  maritime  eharacter.  Is 
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CootU — state   oi   Federal   Jnrladlction — en- 
f  oidng  lien  on  veueL 

3.  The  enforcement  of  «  lien  giTen  by  a 
■tate  etatute  upon  a  Teeael  for  materiala 
fomialied  after  ihe  was  launched  la  within 
the  juriediction  of  a  etate  court,  where  suoh 
materiala  were  reall;  furnished  for  the  oom- 
pletion  of  the  vessel,  BJid  were  fairly  a  part 
of  her  original  C008triiction.t 
Conuneice— etate  resnUtlon— enforcing  lien 

OnTeaseL 

4.  The  exelnslTS  oontrol  orer  interatat« 
commerce  Vested  in  Congress  by  the  Federal 
Constitution  or  laws  Is  not  infringed  by  the 
enforcement  against  a  vesael  engaged  in  in- 
terstate oommeroe  of  a  lien  given  by  a  state 
statute  for  materials  furnished  for  her  con- 
stroetion. 

Courts — state  or  Federal  ]tiTltdictlDiH-«n- 
foidng  lien  on  vessd. 
0.  A  contTSCT  to  build  a  ship,  not  being 
a  maritime  contract,  which  can  only  be  en- 
forced in  a  court  of  admiralty,  a  lien  given 
by  a  state  statute  for  materials  furnished 
In  her  construction  may  be  enforced  against 
the  vessel  in  a  state  oourCf 

[Nob.  818,  210.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ulchlgan  to  review  two  Judg- 
ments afBrming  decrees  of  the  Cireoit  Court 
of  Wayne  Connty,  In  that  state,  enforcing 
liens  against  a  vessel  for  materials  and  sup- 
plies furnished  for  her  construetion. 

Bee  same  case  below,  142  Mich.  84,  1(M 


I    ^  Statement  by  Ur.  Jnstiee  Day: 

*  These  eases  may  be  considered  together. 
They  are  writs  of  error  to  the  Judgments  of 
the  supreme  oonrt  of  JiQchigan  alBnnlng  the 
decrees  of  the  circuit  court  of  Wayne  county, 
Michigan,  enforcing  liens  for  the  De  Laney 
Forge  &  Iron  Company,  defendant  tn  error. 
In  218,  and  George  W.  Edwards  and  others, 
defendants  in  error  in  219,  and  interveners 
in  the  original  caae. 

The  Winnebago,  a  steel  steamer  of  1,091 
tons  tnirden,  was  built  by  the  Columbia 
Iron  Works,  at  St.  CUIt,  Michigan.  The 
•ontract  price  wa*  CBS,00{l;  date  of  con- 
tract, March  8,  IMS;  between  the  Columbia 
Iron  Works  and  John  J.  Boland  and  Thomas 
J.  Prindeville.  It  was  understood  that  thcae 
persons  should  organize  a  eoTporation  to  be 
known  as  the  Iroquois  Transportation  Com- 
paoy.  The  contract  price  waa  to  be  paid, 
(31,000  in  cash,  from  time  to  time;  for  the 
balance  the  transportation  company  was  to 
oxecute  its  notes  to  the  amount  of  $10,000, 
•Ed.  Nota.— For  cuw  Id  polat  bm  veL  lH 
tEd.  Not*. -For  cases  In  [»lDt,  see  *oL  tt. 


to  issue  bwids  for  948,000,  to  be  secured  by 
mortgage  upon  its  property.     On  April  S, 

1902,  Boland  and  FrindsrlUe  assigned  the 
contract  to  the  Iroquois  Transportation 
Company.  Payments  were  made  on  the  con- 
tract as  follows: 

17,500,  at  date  of  signing  contract) 
7,600,  April  3,   1902) 
4,000,  April  14,  1902] 
4,000,  June  IS,  l»02j 
4,000,  July  IS,  1902. 
An  additional  $4,000  waa  paid  OD  October 
3,  1902,  and  two  n^otiable  notes  of  $4,000 
given,   maturing    respeotively    November    1, 

1903,  and  November  1, 1904. 

The  steamer  was  launched  March  81, 
1903.  After  she  was  In  the  water  the  work 
on  the  contract  continued.  On  July  lS,s 
1S03,  she  was  inspected,  measured,  enrolled,  % 
and  licensed  to*bs  anployed  in  domestic  and  ' 
foreign  trade.  This  license  was  Issued  in 
the  name  of  the  Columbia  Iron  Worlcs  as 

On  July  19,  1908,  ths  Iroquois  Trans- 
portation Company  received  a  bill  of  sale 
of  the  steamer  and  delivered  to  tlie  Colum- 
bia Iron  Works  ninetj-slz  negotiable  bonds 
of  $S00  each,  secured  by  mortgage  on  the 
steamer,  and  paid  the  balance  of  the  pur- 
ehaae  money,  which  waa  to  be  paid  In  cash, 
then  amounting  between  $400  and  $S00. 

The  agreement  recited  that  possession  waa 
given  to  the  Iroqnois  Transportation  Com- 
pany for  the  purpose  of  completing  and  lis- 
ishing  up  those  things  still  remaining  un- 
done on  the  steamer  and  required  to  be 
done  by  the  Iron  works  hy  the  terms  of  the 
eontract  for  the  eoastruction  of  the  steamer, 
"It  being  the  sols  Intent  and  purpoaa  of  this 
agreement  to  mable  the  Iroquois  Trano- 
portation  Ccanpany  to  obtain  Immediate  pos* 
session  of  the  steamer,  and  without  intend* 
Ing  eitlier  to  limit  the  extent  of  the  obliga* 
tion  of  said  Colombia  Iron  Works  nsdor  tho 
original  spedflcations.' 

The  steuner  left  St.  Clair  for  Lorain, 
Ohio,  July  19,  1903.  At  that  tbne  aha  waa 
not  completed,  and  workmen  remained  on 
her  and  went  with  her  to  St.  Clalr,  whera 
additional  work  waa  done  upon  her.  She 
was  afterwards  engaged  In  carrying  eargoea 
between  points  on  I«lce  Erie  and  Lake  Sn- 
perior. 

On  July  30,  IB03,  the  Oolnmbta  Inn 
Worlcs  made  an  assignment  for  the  benefit 
of  creditors.  On  August  2S,  I90S,  the  Da 
iMntj  Forge  ft  Iron  Company  served  notice 
on  the  Iroquois  Transportation  Cotnpanj 
titat  it  made  a  el^m  of  lien  against  tha 
steamer  for  forging  and  material  fumiahed; 
and  on  October  8,  IB03,  complaint  waa  ftled 
in  the  circuit  court  of  Wayne  county,  Mich- 
igan, and  shortly  thereafter  Edwards  ai4 
;.  Dts.  0 
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«tkm  foterrotad  In  tht  «»m,  oUbnlog  « 
Uan.  The  Iroqnola  Corapuiy  gaTt  a  bond 
under  the  stktnte  for  the  release  of  the  tm- 
mL  Decrees  wen  rendered  In  faror  of  the 
elalmanti  and  Interrenert  in  the  dronlt 
court  of  Wayne  oonnty,  and  npon  appe«l 
they  were  affirmed  in  th.%  nipreme  oourt  of 
L,  142  Mich.  84,  105  N.  W.  587. 


UeMia.  dinrlM  E.  Eiemer  «nd  WnUam  T. 
Qmy  for  plalntiS  In  error. 

Mesere.  Herbert  K.  Oakee,  Jolin  C  Slinw, 
Churles  B.  Wum,  WlUiam  B.  Oady,  Joa- 
•ph  C.  Hamblen,  Jr.,  and  Rag^  Shepherd 
for  defendant  in  error, 

*  Vr.  Jnatloa  Day  delivered  the  opinion  of 
OtM  eoort: 

The  Michigan  etatute  under  whioli  the 
lien*  are  claimed  in  tliii  oaae  ie  aa  followe: 

"Third  Compiled  Laws  of  Mleh^an,  p. 
UH: 

"(10789)  See.  2.  Every  water  oraft  of 
above  6  tone  burden,  used  or  Intended  to 
be  need,  in  navigating  the  waten  of  thin 
■tnte,  ihall  be  cubject  to  a  lien  thereon: 

"Pint,  for  all  dehta  eontraoted  by  the 
owner  or  part  owner,  maater,  olerk,  agent, 
or  eteward  of  luch  oraft,  on  aeeonnt  of  sap- 
plies  and  pTOviaions  famished  for  the  use 
of  said  water  craft,  on  account  of  work  done 
or  servicM  rendered,  on  board  of  such  craft 
fay  aeameu  or  any  «anpIoyee  other  than  the 
master  thereof;  on  account  of  work  done  or 
■ervloe  rendered  by  any  person  in  or  about 
the  loading  or  unloading  of  eald  water  eraf  t ; 
on  aeoount  of  work  done  or  materials  for- 
niahed  by  mechanics,  tradesmen,  or  othera. 
In  or  about  the  building,  repairing,  fitting, 
furnishing,  or  equipping  such  craft:  Pro- 
vided, That  whan  labor  aliall  be  performed 
or  materinls  furnished,  as  aforeeald,  by  a 
Sttbcontraetor  or  workman  other  than  an 
original  contractor,  and  the  same  is  not  paid 
for,  said  person  or  persons  may  give  the 
owner  or  his  agent,  or  the  msster  or  clerk 
of  said  craft,  timely  notice  of  hfs  or  their 
said  claim,  and  from  thenceforth  said  per- 
son or  persons  sliall  have  a  lien  upon  said 
ernft  pro  rata  for  hie  or  their  said  claims, 
to  the  amount  that  may  he  due  by  said  own- 
er to  said  original  contractor  for  work  or 
S  labor  then  done  on  said  water  craft." 
7  'Several  objections  are  urged  by  the  plain- 
tiff in  error  which,  if  snstained,  will  re- 
snlt  in  the  reversal  of  the  Judgments  of 
the  supreme  court  of  Michigan,  Some  of 
them  are  of  a  non-Federal  oharacter.  It 
la  insisted  that  the  statute  doee  not  ap- 
ply in  this  ease,  beoauae  the  steamer  Winne- 
bago was  not  to  be  used  in  navigating  the 
waters  of  Michigan,  within  the  terms  of  the 
Matute.    But  this  only  presents  a  question 


of  state  law,  upon  which  the  Judgment  of 
the  state  court  Is  final  and  conclusive.  Tlia 
same  may  be  said  aa  to  the  objection  ba- 
causa  the  transportation  company  was  a 
bona  fide  purchaser  without  notice  of  cMn* 
plainant's  lien,  and  because  complainant  did 
not  within  a  year  file  Its  claim  for  a  lien 
with  the  proper  court  In  the  county  In  which 
it  resided.  These  are  state  questions,  like- 
wise concluded  by  the  decision  of  the  stat* 
court 

It  is  further  contended  that  to  seize  the 
vessel  and  subject  ber  to  sale  and  the  pro- 
ceeds thereof  to  distribution  in  the  state 
court  would  be  in  direct  conflict  with  tba 
exclusive  jurisdiction  in  admiralty  in  tha 
courts  of  the  United  States  in  favor  of 
liens  of  a  maritime  oharacter,  and  there- 
fore the  Michigan  act  Is  unconstitutionaL 
No  maritime  lien  Is  asserted  in  this  case, 
and  it  Is  merely  a  matter  of  speculation  aa 
to  whether  any  such  claim  existed,  or  might 
be  thereafter  asserted.  No  holder  of  any 
such  maritime  lien  is  here  contesting  the 
eooitltutionality  of  the  state  law. 

In  a  case  from  a  state  court,  this  court 
does  not  listen  to  objections  of  those  who  do 
not  come  within  the  class  whose  constltn- 
tional  righta  are  alleged  to  be  invaded;  or 
hold  a  law  unconstitutional  because,  as 
against  tha  class  making  no  complaint,  the 
law  might  be  so  held.  This  was  distinctly 
ruled  In  a  case  decided  at  this  term.  New 
York  ox  reL  Hatch  v.  Reardon,  204  U.  S. 
1.12.  51L.ed.  415,  27Bup.  CtRep.  388.  Soe 
kIbo  Albany  County  v.  Stante;,  105  U.  S. 
305-311.  26  L.  ed.  1044-1049;  LemposnR  v. 
Bell,  ISO  U.  S.  2Td,  S8S,  284,  40  L.  ed.  027, 
630,  G31,  21  Sup.  Ct.  Kep.  83S;  Clark  T. 
Kansas  City,  176  U.  S.  114-118,  44  L.  ed. 
882-388,  20  Sup,  Ot.  Rep.  284;  CronEn  ▼. 
Adams,  1D2  U.  B.  108-114,  48  L.  ed.  3W- 
3G8,  24  Sup.  Ct.  Rep.  210. 

There  is  no  one  In  position  in  this  ease  M 
to  make  this  objection,  and,  for  aught  that  m 
this  record  diseloaes,  no  suoh  mnrittme'lien 
ndsted.  If  this  statnte  Is  broad  enough 
to  Include  strictly  maritime  liene,  it  can 
only  be  held  unconstitutional,  in  a  case  etnn- 
ing  from  a  state  court,  where  the  complaint 
on  that  ground  is  made  by  the  holder  of 
such  a  demand.  We  agree  with  Judge  Sev- 
ems,  speaking  for  the  circuit  court  of  ap- 
peals for  the  sixth  circuit,  in  a  case  directly 
involving  this  qneeUon,  where  other  claim- 
ants npon  the  Winnebago  had  removed  a 
ease  to  the  United  States  circuit  court  for 
the  eastern  district  of  Michigan,  whence  it 
was  taken  to  the  circuit  court  of  appealar 

"And  the  fact  that  she  [the  Winnebago] 
might  become  subject  to  maritime  liena 
would  not  destroy  liena  already  lawfully  a«- 
quired.    It  le  true  she  might  beooma  subjasl 
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to  m&rltliiie  llena  whteb  would  be  mperior 
to  tbs  exiiting  lien,  and  ttuit  such  lieiu 
would  havQ  to  ba  enforced  In  the  ftdmiraltj. 
But  tbjit  poBsibility  does  not  defeat  the  en- 
forcement b;  B  state  court  of  the  nonmari- 
time  lien  to  which  ihe  la  inbject.  How  else 
la  the  owner  of  the  Utter  to  obtain  hia  rem- 
edy T  It  may  be  the  Teeael  will  never  be- 
come subject  to  maritime  liens  at  all;  And, 
U  ao,  the  holder  of  tlie  exiatlng  lien  may 
never  have  even  the  privilega  of  proving  his 
claim  In  some  cause  instituted  for  another 
purpose^  But  no  such  supposed  embarrasB- 
ment  has  yet  occurred,  ^d  they  are  as  yet 
ima^uary.  But  suppose  snch  other  liens 
■hould  attach.  That  should  not  prevent  the 
•nforconent  of  the  earlier  lien  in  the  proper 
eourL  If  the  holder  of  the  earlier  lien  de- 
iBfi  his  action,  he  subjects  himself  to  the 
danger  of  superior  liens  becoming  fastened, 
and  the  enforcement  of  his  own  lien  In  the 
state  court  must  leave  the  vessel  snbject  to 
the  superior  liens  of  which  the  state  court 
eannot  take  cognizance.  If  occasion  re- 
quires, and  the  admiral^  court  enforces  the 
superior  liens,  it  is  in  no  wise  obstructed  by 
the  action  of  the  stata  court,  and  a  title 
under  a  decree  of  the  former  court  would  de- 
feat the  tltls  gained  under  the  decree  of 
the  state  court.  The  case  of  Moran  v.  Btur- 
gea,  IS4  U.  B.  266,  88  L.  ad.  QBl,  14  Bup. 
Ct.  Rep.  1019,  is  a  good  Illustration  of 
this  subject  There  la  bo  dUOenlty  other 
^  than  sn^  as  may  happen  In  caaa  one  court 
s  should  take  and  have  possession  of  tha  vea- 
•  ael  at  a  time  when  the  other*should  re- 
quire it;  but  that  li  an  Incident  common 
along  all  the  lines  of  concurrent  proceedings 
In  the  state  and  Federal  eourts,  and  gives 
no  ground  for  the  denial  of  jurisdiction  to 
either."  The  Winnebago,  73  a  C.  A.  SBfi, 
14t  Fed.  B46. 

It  ia  next  inslstad  that  the  materials  and 
mppllea  were  not  tnmished  on  tha  credit  of 
the  veaael,  but  were  contracted  for,  fur- 
nished, and  delivered  on  the  credit  of  the 
Columbia  Iron  Works. 

The  findings  upon  this  proposition  are 
again  questions  within  the  exclusive  jurla- 
dictiou  of  the  state  court.  The  findings  wlU 
not  be  disturbed  hers. 

It  Is  next  objected  that  tha  eonrt  arred 
because  certain  items  were  allowed  for  ma- 
terial furnished  the  vessel  after  she  was 
launched,  and  therefore  the  subject  of  exclu- 
aivB  jurisdiction  for  which  ■  lien  could  only 
ba  enforced  in  the  admiralty.  But  we  agree 
with  the  state  eonrt  that  these  Items  were 
really  furnished  for  the  completion  of  the 
vessel,  and  were  fairly  a  part  of  lur  original 
•onstruotion.  In  such  a  can  the  remedy 
was  within  tha  jurisdiction  of  tha  state 
MUrL    n«  losoo,  1  Brown,  Aim.  499,  Fad. 


Ou.  Ho.  7,D60;  The  Tlctorlan,  S4  Or.  121,  41 
Am.  at  Rep.  638,  3S  Fac.  1040;  The  Winua- 
bago,  73  C.  C.  A.  205,  141  Fed.  BW. 

It  is  urged  that  the  attempt  to  oiforM 
the  lien  on  the  vessel  was  while  she  was 
engaged  in  interstate  commerce,  and  there- 
fore proceedings  against  her  were  unlawful 
and  void,  in  view  of  the  exclusive  aontrol 
of  this  subject  by  Congreas  under  the  Con- 
stitution and  laws  of  the  United  States.  But 
it  must  be  remembered  that  concerning  eon- 
tracts  not  maritime  in  their  nature,  the  state 
has  authority  to  make  laws  and  enforce 
liens,  and  it  Is  no  valid  objection  that  the 
enforcement  of  such  lawa  may  prevent  av 
obatroct  the  prosecution  of  a  voyage  of  an 
interstate  character.  The  laws  of  the  state* 
enfordsg  attachment  and  execution  in  cases 
aognisable  In  state  courts  have  been  sus- 
tained and  upheld.  Johnson  v.  Chicago  ft  P. 
Elevator  Co.  IIB  U.  S.  3Sfr-M6,  30  L.  ed. 
447-4M>,  7  Sup.  Ct.  Rep.  254.  The  sUte 
may  pass  laws  enforcing  the  rights  of  Urn 
citizens  which  affect  interstate  commerca^  _ 
but  fall  abort  of  regulating  such  commeroa  g 
in  the  sense*in  which  the  Constitution  gives  • 
ezoluaive  Juriadietion  to  Congreas.  Sherlock 
V.  Ailing,  93  U.  S.  99-103,  23  L.  ed.  819, 
820;  Kldd  v.  Pearson,  128  U.  8.  1,  23,  32 
li.  ed.  S48,  361,  2  Inters.  Com.  Rep.  232,  S 
Sup.  Ct.  Rep.  fl;  Pennsylvania  R.  Co.  v. 
Hughes,  IBl  U.  &  477,  48  L.  ed.  268,  t4 
Snp.  Ct  Rep.  132. 

Upon  the  subjeet,  Mr,  Justice  Brown, 
speaking  for  the  court  in  Knapp,  S.  t  On. 
Co.  V.  McCaffrey,  177  U.  8.  038-642,  44  L. 
ed.  BZl-923,  20  Sup.  Ct  Rep.  B24-8Z7,  saldi 

That  wherever  any  lien  is  given  by  s 
■tate  statute  for  a  cause  of  action  cognizable 
in  admiralty,  either  in  rem  or  in  personam, 
proceedings  in  rem  to  enforce  auch  lien  are 
within  the  exclusive  Jurisdiction  of  the  ad- 
miralty court*. 

"^ut  the  converse  of  this  proposition  b 
equally  true,  that  tf  a  lien  upon  a  vessel  ba 
created  for  a  claim  over  which  a  court  ct 
admiralty  has  no  Jurisdiction  in  any  form, 
auch  Hen  may  be  enforced  In  the  courts  of 
the  state.  Thus,  as  the  admiralty  jurisdie- 
tion  does  not  extend  to  a  contiMt  for  build* 
ing  a  vessel,  or  to  work  done  or  materi- 
als furnished  in  its  construction  (Peopled 
Feny  Co.  r.  Beers,  20  How,  393,  IS  L.  ed, 
901;  Roach  v.  Chapman,  22  How.  12S,  16  L. 
ed.  294),  we  held  in  Edwards  v.  Elliott,  21 
Wall.  S3S,  2S  L.  ed.  487,  that  in  respect  to 
such  contracts  it  was  competent  for  tha 
states  to  enact  such  laws  as  their  l^lslatures 
might  deem  just  and  expedient  ^ud  to  pro- 
vide for  their  enforcement  in  rtm." 

The  contract  In  this  case  being  for  tbt 
eonstruetion  of  a  veasd,  and  Its  enforeement 
wiUiIn  the  power  and  Jnrlsdietion  of  tha 
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•Ute  OQurts,  we  do  not  think  that  execu- 
tion of  such  a,  decree  oan  be  avoided  because 
the  Tessel  engs^d  In  inteistate  commerce. 

Finallj,  an  elaborate  Knd  able  argument 
b  made  in  aupport  of  the  coutention  that 
a  contract  to  build  a  ship  ie  a  maritime 
wntract,  and  tberefore  can  be  enforced  onlj 
In  admiraltf;  but,  as  late  aa  this  term,  in 
Graham  ft  M.  Tranap.  Co.  t.  Craig  Ship- 
building Co.,  this  contention  was  Dverruled 
spon  the  authority  of  the  previous  decisions 
ef  this  court.  203  U.  S.  577,  61  L.  ed.  — , 
27  Sup.  Ct.  Rep.  777. 

The  judgments  of  the  Supreme  Court  ol 
Michigan  are  affirmed. 


<2<ie  u.  a  :«4> 

AUGUSTA  A.  PETERSON  and  Ida  Pater- 
son,  a  Minor,  Plffs.  in  Err., 


Writ  and  praeeaa— Mrrlce  oa  foteifn  coipo- 

1.  The  ownership  br  a  foreign  ndlway 
company  of  a  controilLog  Interest  in  the 
stock  of  a  domestic  railway  company  which 
retains  Its  own  officers,  has  property  of  its 
own,  and  is  responsible  for  its  contracts  and 
to  persons  with  whom  It  deals,  does  not 
make  the  foreign  corporation  liable  to  sere- 
ice  of  process  within  tlie  state  on  the  theory 
that  it  is  doing  Inuiness  tlisrdn  through  the 
agency  of  the  domestic  corporation. 

Writ  and  pioceae — serrlce  on  foieign  corpo- 
ration. 

2.  Service  of  process  on  an  agent  of  a 
foreign  corporation  doing  business  within 
the  state,  in  order  to  bs  valid,  must  I>e  upon 
U  agent  representing  the  oorporation  with 
roipeet  to  such  business.  • 


[No.  2BIS.J 


IN  ERKOR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  dismissing, 
for  want  of  jurisdiction,  an  acUon  against 
ft  foreign  corporation.    Affirmed. 

Statement  by  Mr.  Justice  Day: 
This  ease  oomes  here  upon  a  certificate 
frran  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Texas,  raising 
the  question  of  the  jurisdiction  of  that  court 
flirar  an  action  brought  by  plaintiffs  in  error, 
Augusta  A.  Peterson  and  Ida  Peterson,  the 
•Sd.  Note.— For  cases  In  polat,  h*  toL  1^ 

tis.a~sa 


latter  a  minor,  suing  by  her  mother  and 
next  friend,  and  both  being  citizens  of 
Texas,  against  the  Chicago,  Bock  Island,  ft 
PaciSc  Railroad  Company,  an  IUfnois  oor- 
poration. 

The  plaintiffs  in  error,  wife  and  daughter 
of  one  John  Peterson,  an  employee  of  the 
Pacific  company,  sought  recovery  for  the  al- 
leged negligent  killing  of  said  John  Peter- 
son while  engaged  as  an  engineer  in  Its  em- 
ploy at  Chiekaaha,  in  the  Indian  territory, 
on  October  19,  1003.  It  la  charged  in  the 
petition  that  the  Pacific  company  was  then 
engaged  in  carrying  on  its  business  in  the 
state  of  Texas  In  the  name  and  through  the 
Chicago,  Book  Island,  ft  Gulf  Railroad,  m 
corporation  of  the  state  of  Texas,  which  lat-  g 
ter  oorporation.  It  was  alleged,  was  •  an  • 
auxiliary  oorporation  and  agent  of  the  de> 
fendant,  and  was  then  and  there  dominated 
and  controlled  by  it.  Its  line*  of  railroad 
being  operated  hy  the  Padflc  company  as  a 
part  of  the  Bock  Island  system. 

It  was  charged  thai  S.  B.  Hot^,  vloa 
president  and  general  manager  of  the  Gulf 
company,  residing  in  Tarrant  county,  Texas, 
was  also  the  general  manager  and  local 
agent  of  the  Pacific  company  in  that  state. 
It  was  also  alleged  that  F.  K.  Merrell  was 
the  local  agent  in  Tarrant  eountr,  Texas,  of 
the  Pacific  company,  and  that  M.  E.  Sebreo 
was  the  local  agent  for  it  in  said  coun^  and 
sUte. 

Service  of  citation  was  made  on  the  de- 
fendants by  serving  the  parties  above  named 
as  its  agents  in  Tarrant  county,  Texas,  In 
pursuance  of  the  statute  of  the  state.  The 
defendant  moved  to  quash  the  eerrlce  on  the 
ground  that  none  of  the  parties  were  such 
agents,  and  filed  in  support  of  ita  motion 
the  affidavits  of  each, — Hovey,  Merrell,  and 
Sebree, — denying  such  agent?.  Thereafter 
plaintlCe  made  application  for  additional 
process  in  pursuance  of  a  later  statute  of 
the  state  of  Texas,  to  be  hereinafter  noticed, 
and  charged  that  A.  "L.  Thomas,  who  reaidea 
in  Tarrant  ooun^,  Texas,  was  a  train  con* 
ductor  engaged  in  handling  trains  over  tlie 
tracks  of  the  Gulf  railroad  in  the  state  of 
Texas  and  over  thooe  of  the  Pacific  railroad 
beyond  the  limits  of  the  state,  and  that  he 
was  engaged  in  running  and  handling  pas- 
senger trains  on  the  tracks  of  both  said 
companiee  on  both  sides  of  the  state  line,  and 
is  an  agent  and  representative  of  the  de- 
fendant company,  residing  in  Tarrant  coun- 
ty, Texas.  It  was  further  charged  that  V. 
N.  Turpin,  who  resides  in  Fort  Worth,  Tar- 
rant county,  Texas,  was  a  ticket  agent  en- 
gaged in  the  selling  of  tickets  and  the  mak- 
ing of  contracts  for  transportation  and  for 
and  in  behalf  of  the  Pacific  company 
from  the  city  of  Fort  Worth,  Texas,  over 
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Oi  UnM  of  tlw  Onlf  vnapmnj,  In  the  ataU 
«f  Texas,  kud  over  the  line  of  th«  defendftnt 
oompftny  bcTond  the  line  of  wid  at«te,  and 
ma  ui  agent  and  repreaentatire  of  the  de- 
fsidant  company  in  said  state  and  oounty. 

niese  peraoua,  Thomaa  and  Turpin,  ware 

aowrdingly   aerred   under   the   applioation 

for  new  prooeaa  aa  the  agenta  and  repreaes- 

.  tativea  of  the  defendant  companj   in   the 

^  aald  county  and  atate. 

•  •  The  defendant  company  filed  a  anpple- 
mental  motion  to  quaah  thia  aervlea  upon 
the  grounda  that  theae  penonp  were  not  the 
agenta  or  representativea  of  the  defendant 
oompany,  filing  their  affldaviti  In  mpport  of 
■aid  motion.  In  the  return  of  the  writ 
serred  on  Horey  it  waa  also  set  forth  that 
he  waa  general  manager  of  the  Paciflc  com- 
pany, leaiding  in  Tarrant  county,  Texaa. 
The  motion  and  supplemental  motion  to 
quash  the  Berrloe  was  heard  by  the  court,  the 
motion  sustained,  and  the  cause  dismissed 
(or  want  of  jurisdiction,  the  court  holding 
that  the  defendant  had  not  been  properly 
•erred  with  process. 

From  the  stipulated  facts,  documentary 
erldencfl,  and  testimony  embodied  in  the  bill 
of  exceptions,  the  following  facta,  pertinent 
to  the  determination  of  the  lasuea,  may  be 
gathered: 

The  Paeiflo  company  and  the  Gulf  com- 
pany are  both  of  the  "Rock  Island  ayetem" 
of  railroads.  The  second  annual  report  of 
the  "Rock  Island  oompany"  (June  30,  1904) 
■hows  that  it  Is  the  owner  of  the  entire  capi- 
tal stock,  except  directors'  shares,  of  the 
Chicago,  Rock  Island,  &  Paciflc  Railroad 
Cconpany,  a  oorporation  of  Iowa;  that  com- 
pany owns  696,074.70  aharea  of  the  capital 
■took  of  the  Chicago,  Rock  Island,  ft  Pacific 
Railway  Company,  a  corporation  of  the 
states  of  lUinoie  and  Iowa,  and  288,349 
aharea  of  the  common  capital  stock  of  the 
Bt.  Louis  ft  8an  Franclaoo  Railroad  Com- 
pany, a  oorporation  of  the  state  ol  Missouri, 
•od  the  report  adda: 

"Each  of  the  two  latter  oompanles  oper- 
ataa  Independently  iu  lines  of  railway  and 
each  is  Interested  through  the  ownership, 
directly  or  indirectly,  of  at  leaat  the  ma- 
jority of  the  capital  stock  In  certain  eub- 
■idiary  companies,  each  of  which  operates 
I,  Its  property  independently.  The  lines  of  ths 
2  Chicago,  Rock  Island,  4  Paciflc  Railway 
•  CcoQpany,  including  lines  "formerly  of  the 
Ohoetaw,  Oklahoma,  ft  Qnlf  Railroad  Com- 
pany, the  Burlington,  Cedar  Rapids,  ft 
Northern  Railway  Company,  and  the  Rock 
Island,  ft  Peoria  Railway  Company,  tc^ther 
with  the  lines  of  its  anbaidiary  oompanies, 
namely,  the  Chicago,  Rock  Island,  ft  Qnlf 
Ballwaj  Ctanpany,  and  the  Chicago,  Rock 
lalaBl.  ft  SI  Paso  Railway  Company,  «om- 


priae  what  is  known  as  the  "Rock  Island  sys- 
tem.' 

"Am  the  Boek  Island  oompany  Is  the  own- 
er of  the  entire  capital  stock,  except  directs 
ora'  shares,  of  the  Chicago,  Rock  Island,  ft 
Pacific  Railroad  Company,  the  Income  of 
both  the  companies  Is  Included  In  the  fol- 
lowing statement." 

This  report  purports  to  be  made  by  order 
of  the  board  of  directors,  was  dated  October 
17,  1904,  and  was  signed  by  Robert  Mather, 
prealdent.  Appended  to  this  report,  as  a 
part  of  it,  under  the  head  of  "Statementa 
and  ExhibiU,  Rock  Island  System  Linsa," 
was  the  following  statement,  to  wit: 

"On  page  23  of  aald  report,  under  the 
heading  of  'Rock  lalsjid  System— State  of 
Mileage  Operated:' 

The  Chicago,  Book  Island,  ft  Oulf  Railwi^ 
Company: 
Terral,  I.  T.   (Red  Rirer),  to  Uallaa, 

Toiaa 128.W 

Bridgeport,  Texas,  to  Qraham,  Texaa  S3.20 
Tftxhoma,  0.  T.,  to  Bravo,  Texas-New 

Mexico  state  line  Ol.TS 

Texola,  0.  T.   (Texaa  sUte  line),  to 

AnariUo,  Texas   II2J7 

Total,  Chicago,  Rock  Island,  ft  Gulf 

Railway  Company 386.68" 

PlaiutiS  also  Introduced  in  evidence  a 
railroad  folder,  dated  July  10,  ISOl,  on 
which  was  printed  in  large  letters,  "Rock 
Island  Syitem  Time-table,"  in  which  ap- 
peaia  the  names  of  the  Chicago,  Rook 
Island,  ft  Pacific  Railway  Company,  Chi- 
cago, Rook  Island,  ft  El  Paso  Railway 
Company,  and  the  Chicago,  Rook  Island,  ft 
Gulf  Railway  Compai^,  with  a  list  of  ths 
names  and  residencea  of  the  passenger  and  « 
freight  agenta,  and  a  schedule  of  the  pae-g 
aenger  trains  on  said  lines.  *  On  the  inside  ■ 
of  the  cover  of  the  folder  is  a  map  showing 
the  lines  of  the  said  railroad  company,  ao 
connected  as  to  belong  to  one  system.  Be- 
low the  map  Is  printed; 
"The  Rock  Island  System  of  America. 
"The  Roek  Island  system  covers  a  terri- 
tory which  la  1,000  miles  long  by  1,000  milea 
wide,  supports  a  population  of  more  than 
21,000,000  people,  and  is  capable  of  sup- 
porting at  least  four  times  that  many.  Tha 
area  of  this  territory  la  as  great  as  the 
combined  area  of  France^  Germany,  Italy, 
Spain,  Auetria-Hungary,  Denmark,  the 
Netherlands,  Turkey,  Bwitserland,  and 
Greece,  and  Ita  productive  capacity  is  great- 

"Here  are  produced  mors  than  half  tha 
wheat,  more  than  half  the  com,  and  nearly 
half  the  cotton,  silver,  and  gold  produced  in 
the  United  SUtea." 

The  origin  of  the  (Mlf  company  is  thna 
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sUUd  In  the  umiul  report  of  tha  Sock  la- 
Und  road,  June  30.  1004: 

"Consolidation  of  TeiAt  Lines. 

"The  legislsture  of  the  state  of  TexAi,  by 
an  act  passed  March  27th,  1003,  authorized 
the  «alfl  of  the  railroads  and  properties  of 
the  Chicago,  Roolc  Island,  ft  Texas  Railva; 
Companj',  extending  from  the  Bed  river  to 
Fort  Worth,  Texas,  with  a  branch  from 
Bridgeport,  Texas,  to  Qraham,  Texas;  the 
Chicago,  Rock  Island,  &  Mezieo  Bailway 
Company,  extending  from  the  Texas-Okla- 
homa line,  near  Texhoma,  to  the  Texas-New 
Uezioo  line  at  Bravo;  and  the  Choctaw- 
Oklahoma  &  Texas  Railroad  Company,  ex- 
tending the  Texas -Oklahoma  line  near  Tex- 
ola,  Texas,  to  Amarillo,  Texas,  to  the  Chi- 
sago, Rock  Island,  &  Gull  Railway  Com- 
pany, which  had  constnuted  a  line  of  rail- 
road from  Dallas,  Texas,  to  Fort  Worth, 
Texas,  where  It  oonneoted  with  the  Una  first 
aamed  above. 

"In  accordance  with  the  authority  grant- 
ed, the  properties  referred  to  were,  by  ap- 
propriate corporate  action,  deeded  to  the 
Chicago,  Rock  Island,  ft  Qnlf  Railway  Com- 
g  pany  on  December  1.  1003. 
■  "This  consolidation  penuits  the  propertlM 
In  question  to  be  operated  by  one  mammft- 
ment  instead  of  four  separate  sets  of  of- 
ficials, as  heretofore,  rennlting  In  economy  of 
op««tion  and  greater  efSeiency  in  service. 

'^  stating  the  assets  and  liabilities  of 
the  companies  forming  the  system,  the  hold- 
ings of  the  Chicago,  Rock  Island,  ft  Paelflo 
Railway  Company  In  the  bonds  and  capital 
stock  of  auxiliary  lines,  together  with  Wns 
between  system  oompanio,  have  been  elimi- 
nated from  the  liabiliiiea,  and  a  like  reuue- 
tion  made  In  the  value  of  tiie  aasete;  the 
figure*  as  stated,  therefore,  represent  th^ 
value  of  the  assets  and  the  real  liability 
without  dupiicatitm." 

Plaintlns  also  introduced  in  evidence  the 
twenty-fourth  annual  report  ot  the  Paeiflc 
company  for  the  year  ending  Jnne  30,  ISIM, 
In  which  it  Is  set  fbrth: 

"They  have  included  therein  operations 
utd  affairs  of  the  operated  line*  and  anxil- 
iftry  companies  forming   the   'Bock   Island 

"In  order  to  make  azhiblts  eomparatli 
the  figures  for  the  last  preceding  year  have 
been   restated   to   meet   changed    conditions 
due  to  the  inelndtng  in  this  report  the  op- 
eration of  the  auxiliary  componiee. 

"These  linM,  tnus  forming  the  Rock  Is- 
had  system,  are  the  following: 
Mileage  Operated. 
Xhe  Ohiesgo,  Bock  Island,  ft  Pacifie 

Bailway   8,780.14 

She   ChicogOt   Rock   lalaod,   4   El 

-        -  "  IIIM 


The  Chicago,  Book  Island,  ft  Golf 

Railway    388.02 

"On  page  9  of  said  report,  under  tha 
bead  of  Tniperty'  and  Tranohises,'  oMur 
the   foUowing; 

"During  the  year  expenditures  were  made 
tor  construction  of  extensions  and  comple- 
tion of  system  lines  as  follows : 
Fort   Worth,   Texas,   to   Dallas, 

Texas fIll,STl  W 

Yamall,    Texas,    to    Amarillo, 

Texas    108,610  «4 

Jacksboro,    Taxaa,    to    Graham,  ^ 

Texas     32,138  H  g 

•iUd  River  to  Fort  Worth,  Texas     S8,013  04  • 
Texhoma   (Texas  state  line)   to 

Bravo,  Texas 0,648  OS 

Texola    (Texas    state    line)    to 

Tamall,Texaa 2,S28  SO 

*^  addition  to  the  eipenditurea  during 
the  year  as  above,  there  has  been  transferred 
to  property  account  sundry  amounts  expmd- 
ed  prior  to  July  1st,  1003,  for  construction 
of  new  lines  and  shops,  and  purchase  of 
equipment,  which  have  beoi  heretofore  stat- 
the  system  assets  as  'Advoncea  for 
Construction  and  Equipment,'  the  property 
represented  by  such  amounts  having  been 
deeded  to  the  Chicago,  Rook  Island,  ft  Pa- 
dfla  Railway  Company  or  the  Chicago,  Rook 
Island,  ft  Gulf  BaUway  Company,  $23,180.- 
83. 

"There  has  also  been  transferred  to  this 
account  the  expenditnres  made  prior  to 
July  1st,  1003,  for  the  pnrehoae  of  sharM 
of  capital  stock  of  the  Burlington,  Cedar 
Rapids,  ft  Northern  Railway  Company  and 
the  Bock  Island  ft  Peoria  BaUway  Com* 
pany,  also  ooit  of  stock  of  tha  Choctaw,  Ok* 
lahoma,  ft  Gulf  Railroad  Company  In  ex- 
cess of  its  par  value  and  the  value  of  bonda 
of  the  Chicago,  Rock  Island,  ft  Texas  Rail- 
way Company,  owned  by  the  Chicago,  BoA 
Island,  ft  Faeifle  Railway  Company,  ths 
value  of  said  property  appearing  upon  bal- 
ance sheets  shown  in  prior  year's  report  aa 
'Stocks  and  Bonds  of  Constituent  Com- 
panie*,'  $18,448/100.73. 

"On  page  11  of  said  report,  under  the 
heading  "New  Unea  Open  for  Op«Tation,'  tha 
following  statements  are  made,  ma.: 

"Additions  have  been  made  to  the  operat- 
ed system— ^nileage  since  the  last  report  aa 
follows : 

"By  the  Chicago,  Rook  Island,  ft  Gulf 
Railway  Company,  Fort  Worth,  Texas,  to 
Dallas,  Texas,  S3.28  miles,  opened  for  opera- 
tion In  December,  1S03. 

"YamaU,  Texaa,  to  end  of  track  weat  of 
Amarillo,  Texas,  16.40  milea,  opened  for  op* 
aration  in  November,  lOOS. 

"Correetlona  in  measuMsnaHt^  Sad  Bll« 
ta  Fort  Wortl^  Tskm,  jIS  ■!!« 
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"Opented  iTatem  tnlleaga  wu  deereued 
_,  18^  tnilea  between  Yknull,  Tex&s,  *iid 
-  Jimftnllo,  Texoo. 

'  •"Fort  Worth,  Tanw,  to  DallM,  Tetm. 
ThU  line  wu  oompleted  end  the  liae  opened 
for  operation  by  the  Chicago,  Rock  lal&nd,  & 
Oulf  K&itwaf  Company,  December  Ist,  1903. 
It  IB  33.BS  miles  in  lenj^  conneeting  with 
the  line  of  the  former  the  Chicago,  Bock  Ib- 
knd,  i,  TesM  Ballnay  Company  at  Fort 
Worth,  and  extending  to  Dallas,  where,  by 
an  agreement  with  the  Gulf,  Colorado,  & 
Banta  Fe  Kailway  Company,  It  haa  the  Joint 
nae  of  the  latter  company's  terminal  facili- 
ties. 

"The  opening  of  this  line  give*  the  Gulf 
company  direct  entrance  into  Dallu,  ena- 
bling it  to  compete  for  the  traffio  of  that  im- 
portant commercial  center. 

"On  page  12  of  aaid  report  is  the  follow- 
ing statement,  vis.  : 

System  Mileage  Under  Construction. 

By  the  Chicago,  Rock  Island,  ft  Golf  Rail- 
my  Company: 
Amarillo,  Texas,  to  Texas-New  Mexico 

boundary B9.8T 

"Amarillo,  Texas,  to  Tnoomeari,  New 
Mexico.  The  grading  for  a  oonslderable  por- 
tion of  this  line  has  been  done  from  Amaril' 
lo  westward. 

"It  was  deemed  advlaable,  however,  to  sus- 
pend active  oonstmotion  until  sneh  time  as 
the  bualneaa  outlook  would  warrant  the  ax- 
penditure  necessary  to  complete." 

Upon  the  hearing  oounsel  made  an  agreed 
statement  of  facts,  as  follows: 

"The  Chicago,  Rock  Island,  A  PaciBo  Rail- 
way Company  Is  a  consolidated  corporation, 
chartered  under  the  laws  of  Illinois  and 
Iowa.  It  has  been  an  existing  railroad  cor- 
poration for  over  twenty  years.  In  June 
of  the  year  I8&2,  and  for  some  years  prior 
to  that  tim«^  the  said  railway  company 
owned  and  operated  a  line  of  railway  from 
the  dty  of  Chicago,  in  a  southwesterly  di- 
rection through  ths  states  of  Illinois,  Iowa, 
Uisaonri,  and  Kansas  to  Minco,  Indian  ter- 
ritory. During  the  year  1892  this  company 
extended  its  line  from  Minco,  Indian  terri- 
tory, in  a  southerly  direction  to  the  north 
boundary  line  of  Texas  in  Montague  eoun- 

tr- 

■  "The  Chicago,  Bock  Island,  t  Texas  Bail- 
way  Company  was  a  corporation  organized 
under  the  taws  of  Texas  on  the  ICth  day  of 
July,  1892.  It  had  an  authorized  capital 
stock  of  $3,000,000  in  shares  of  tlOO  each, 
of  which  764  sharee  were  subscribed  for  at 
the  time  of  its  organisation.  Below  is  a  list 
of  the  names  of  the  stockholders  and  the 
nmuber  of  sharea  of  capital  stock  of  this 
•ompany  subscribed  for  I^  Mah,  at  its  origi- 


[The  list  shows  that  of  the  764  sharea 
subscribed,  746  were  held  by  one  of  the  at- 
torneys of  the  Pacific  company,  and  of  the 
other  nine  shares,  three  were  held  by  other 
employees  of  that  road.] 

"Under  the  charter  of  the  Chicago,  Bock 
Island,  A,  Texas  Bailway  Company,  it  was 
authorized  to  construct  a  line  of  road  from 
the  north  boundary  line  of  Texas  at  a  point 
in  Montague  coun^  in  a  southerly  direction 
through  Montague,  Wise,  and  Parker  coun- 
ties; the  charter,  being  afterward  amended, 
authorized  the  oonstruction  into  Tarrant 
county.  This  charter  authorized  the  issu- 
ance of  first-mortgage  bonds  amounting  to 
(16,000  per  mile  for  oonstruction  and  not 
exceeding  $9,000  per  mile  for  equipment, 

"When  the  Chicago,  Rock  Island,  &  PadOe 
Ballway  Company  constructed  its  line  to  a 
point  near  the  north  bank  of  the  Red  rlrer, 
north  of  Montague  county,  construction 
work  stopped  for  a  period  of  time.  The 
Chicago,  Rock  Island,  k  Texas  Railway 
Company  bega.u  the  construction  of  its  line 
at  the  north  line  of  the  state  in  Montague 
county  some  time  after  the  Chicago,  Bock 
Island,  k  Pacific  Railway  Company  stopped 
work  at  a  point  norUi  of  Red  river.  After 
construction  work  began  on  the  ChieagOt 
Rock  Island,  &  Texas  Bailway  Company 
south  of  Red  river,  the  Chicago,  Rock  la- 
land,  &  Pacific  Bailway  Company  oonstmct* 
ed  its  line  from  the  point  where  work  had 
stopped  north  of  Red  river,  to  a  connection 
with  the  Chicago,  Rock  Island,  k  Tens  t» 
Railway  Company  at  the  state  line.  Ths  m 
Texaa'eompany  flniahsd  the  construction  of  * 
its  line  into  Forth  Worth  In  the  latter  part 
of  1893.  Some  of  the  same  oontractors  who 
conatmeted  the  Chicago,  Rock  Island,  &  Pa- 
cific Railway  from  Minco  south  to  Red  river 
also  took  contracts  for  work  on  the  Tana 
Une. 

"On  the  2d  day  of  January,  1803,  after  the 
Chicago,  Rock  Island,  ft  Texas  Bailway  Com- 
pany had  constructed  and  was  operating  ita 
line  as  far  south  as  Bowie,  Texas,  it  entered 
into  an  agreement  with  the  Chicago,  Rock 
Island,  ft  Pacific  Railway  Company,  a  true 
copy  of  which  is  hereto  attached  and  marked 
'Exhibit  A'  for  identification.  This  agree- 
ment went  into  effect  immediately  after  It 
executed,  and  was  acted  upon  and  ob- 
served by  said  companies  until  the  Uth  day 
of  April,  1S03,  when  the  same  was  canceled 
under  authority  of  the  board  of  directors 
of  each  company  by  a  written  agreement,  a 
true  copy  of  which  is  hereto  attached, 
marked  'Exhibit  B'  for  Identification. 

[Exhibits  A  and  B  are  not  printed,  as 
they  are  the  contract  and  cancelation  there- 
of, both  made  before  the  present  ease  arose.] 

-AfUr  the  Chleagt^  Rock  Island,  ft  Tans 
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Bailwfty  Company  luid  <!oiiBtriii!ted  tta  line, 
it  iinied  flrgt-nioTtgaga  bondi  to  the  «x- 
tent  of  115,000  per  mile  thereon,  and  these 
bonds  were  purchased  bj  the  Chicago,  Rock 
laland,  &  Padfle  Railway  Company,  for 
which  it  paid  the  Texaa  line  100  cents  on 
the  dollu.  The  Chicago,  Rock  Island,  k 
Texas  line  ooat  k  large  sum  of  money  In 
ezoesa  of  the  amounts  for  which  it  issued 
bonds,  which  additional  oost  was  pnid  by 
application  of  money  suhaoiibed  by  the 
stockholders  and  by  borrowing  from  the  Chi- 
cago.  Rock  Island,  k  Paoifle  Railway  Com- 
pany, which  money  so  borrowed  has  long 
since  been  returned  with  intereaL 

"At  the  time  the  Chicago,  Rock  Island,  & 

Paoifle    Railway    Company    eonstmcted    its 

tine  to  Red  River  there  was  no  town  or  dty 

,  ftt  that   partimilar   pola^  bnt  there   were 

g  towns  and  cities  south,  east,  and  west  of 

■  there  in  the  state  of  Texas, 'and  a  railroad 

line,  being  a  part  of  the  Hissourl,  Kansas, 

k  Texas  Railway  of  Texas,  0  miles  south  of 

that  point. 

"When  the  Chicago,  Rock  Island,  k  Texas 
Railway  Company  was  first  organized  its 
general  offices  were  located  at  Bowie,  Mon- 
tagus count;,  Texas,  and  remained  there  for 
some  time,  until  the  charter  was  amended 
nntoTuig  them  to  Fort  Worth.  The  flrst 
general  oCBcera  elected  by  the  Chicago,  Rock 
Island,  k  Texas  R&lhny  Company,  and 
their  residences,  were  as  follows;  M.  A.  Low, 
Topeka,  Kaosaa,  president;  J.  C.  UcCabe, 
Bowi^  Texas,  general  freight  agent,  and  H. 
V.  Weber,  Bowie,  Texas,  rice  president,  su- 
perintendent, secretary,  and  treasurer.  All 
these  men,  prior  to  the  time  they  were  eleet- 
sd  officials  of  the  Chicago,  Rook  Island,  k 
Texas  Railway  Company  had  bean  onployed 
in  some  capacity  by  the  Chicago,  Bode  Is- 
land, k  Padfio  Railway  Company.  In  I8B3 
H.  B.  Hofey  was  elected  vioe  president  of  ths 
Texas  company  and  remained  the  Tice  presi- 
dent and  superintendent  of  the  Chicago, 
Bock  Island,  k  Texas  Railway  Company 
from  that  date  until  ft  was  sold  out  under 
an  act  of  the  leghlature  in  1908.  Hr.  M.  E. 
Sebree,  who  was  served  with  eltation  in  this 
ease,  was,  for  a  number  of  years  and  until 
the  date  of  Its  sale,  trainmaster  of  ttie  Chi- 
cago, Rock  Island,  &  Texas  Railway  Com- 
pany and  aesietant  trainmaster  of  tiie  Ohi- 
Mgo,  Rock  Island,  k  Paoifle  Railway  Com- 
pany, with  jurisdiction  on  that  line  up  to 
Chickasha,  Indian  territory.  Prior  to  the 
tinv  he  was  employed  by  the  Chicago,  Rook 
Island,  k  Texas  Railway  Gampany  he  had 
beoi  employed  by  the  Chicago,  Rook  Island, 
k  PaidSe  Railway  CompaJiy  as  braksnan, 
•ondnctoT,  etc  I£  A.  Low,  of  Topeka,  Kan- 
sas, remained  the  President  of  the  Chicago, 
Bod(   Island,   ft  Tnas   Railw^   Otnapai^ 


from  its  organization  onUl  the  8th  day  o( 
NoTember,  1000,  during  all  of  which  time  he 
was  one  of  the  general  attorneys  of  the 
Chicago,  Rock  Island,  ft  Padfic  Bailws/ 
Company. 

"The  Chicago.  Rock  Island,  ft  Texas  Rail* 
way  Company  never  issued  or  sold  any  S 
equipment  bonds,  bnt  before  it  wM>(old  out  * 
under  special  act  of  the  l^slature  to  the 
Chicago,  Boek  Island,  k  Gull  Railway  Com- 
pany, it  had  purchased  and  was  the  owner 
of  between  one  thousand  and  twelve  hundred 
freli^t  cars  of  various  kinds.  During  the 
time  it  had  no  equipment  of  its  own.  It 
rmted  rolling  stock  from  various  railway 
oonpanies,  bnt  principally  from  the  Chicago, 
Rock  Island,  ft  Padflc  Railway  Company, 
and  paid  therefor  prices  prevailing  between 
other  lines  of  railway  In  the  state  of  Texas. 

"After  the  Chicago,  Roek  Island,  ft  Texas 
Railway  Company  constructed  its  line  into 
Forth  Worth  from  Bowie,  and  after  the 
ezeeuUon  of  the  contract  between  It  aitd 
the  Chicago,  Rode  Island,  ft  Padfie  Rail- 
way Company,  of  date  of  January  Zd,  1803, 
ths  moat  of  Uie  passenger  and  freight  trains 
running  over  Its  line  from  Red  River  to 
Fort  Worth  and  from  Fort  Worth  to  Red 
River  were  operated  beyond  its  lines  as  the 
trains  of  the  Chicago,  Rock  Island,  ft  Padflc 
Hallway  Company.  The  employees  operat- 
ing these  trabis  were  under  the  control  of 
and  paid  by  the  Chicago,  Rock  Island,  ft 
Texas  Railway  Company  while  working  on 
its  line,  and  they  were  abo  under  the  oon- 
trol  of  and  paid  by  the  Chicago,  Boek  Is- 
land, ft  Padfle  Railway  Company  while  on 
its  line.  The  equipment  in  the  various 
trains  went  as  t^T  north  as  the  business  Jus- 
tifled,  some  of  the  passenger  equipment  go- 
ing as  far  as  Chicago,  and  some  to  Kansas 
City,  while  the  freight  equipment  stopped  at 
points  beginning  at  Chickaaha,  and  frcon 
there  north  wherever  the  freight  was  des- 
tined. The  passenger  equipment  coming 
south  stopped  at  Fort  Worth,  and  the 
freight  equipment,  where  the  freight  was 
handled  in  car-load  lots,  went  to  destina- 
tion, wherever  that  might  be. 

"Whenever  necessary  the  Texas  company 
would  operate  a  local  train  to  handle  freight 
between  Fort  Worth  and  Red  River,  but  as 
a   general   role   the   through   service   main- 
tained took  care  of  this  business.    It  operat- 
ed a  local  freight  and  passenger  train  be- 
tween Bridgeport  and  Jadcsboro  and  after- 
ward to  Graham  from  the  time  that  branch  ^ 
was  built  until  it  was  sold  out.  which  was  g 
several  years.    On  the  through<treight  trains  > 
the  run  aiade  by  the  crews  was  from  Fort 
Worth  to  Chiekasha  and  on  the  through  pas- 
senger train  the  ran  made  by  the  erews  was 
fnxn  Fort  Worth  to  Caldwell,  Eanesa,  than 
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news  being  luindled  and  paid  u  abova  aet 
forth.  Oataide  the  Fulliueji  can,  which 
were  in  each  paseengar  train,  nearly  all 
the  passenger  equipment  uaed  b;  the  Chi- 
cago, Rock  leland,  A  Tezaa  Railway  Com- 
pany belonged  to  the  Chicago,  Rode  laland, 
i,  Pacifle  Railway  Company,  for  which  it 
paid  rental,  a*  provided  for  under  the  tenna 
of  the  contract  herein  first  referred  to. 

IJefendant'a  witness  will  tesUty  that  the 
Texas  company  paid  no  part  of  the  coat  of 
operating  the  Chicago,  Rock  Island,  &  Pa- 
elflc  Railway,  nor  did  the  Pacific  company 
pay  any  part  of  the  cost  of  tlie  operation  of 
the  Cliicago,  Rock  Island,  t  Texas  Railway, 
oor  did  eiUier  of  them  participat«  in  the 
earnings  of  the  other.  The  relationahlp  be- 
tween the  companies  ia  fully  disclosed  by 
the  teima  of  the  contract  dated  January  2d, 
1S&3,  which  waa  observed  up  to  the  time  of 
Its  eanoelatlon. 

"The  passenger  eonduotois,  brakcmen,  and 
train  guards  wear  r^;ular  train  uniforms 
and  on  the  iapel  of  the  ooat  are  the  words 
'Rode  Island,'  and  on  the  cap  is  the  word 
'Conductor,'  'Brakeman'  or  'Porter.'  Aaj 
member  of  these  train  erews,  while  working 
on  the  line  of  the  Texas  company,  may  lie 
disoharged  by  the  proper  offloer  of  that  ecsn- 
pany;  and  while  worldng  on  the  line  of  the 
Faoifie  company  may  be  diaetiarged  by  tha 
proper  offioer  of  tliat  company.  Either  com- 
pany, of  course,  onploys  additional  men 
when  needed. 

"At  the  time  the  aontraet  of  January  2d, 
18B3,  was  canceled,  the  Chicago,  Rook  Is- 
land, &  Tezaa  Railway  Company  waa  operat- 
ing about  140  miles  of  road,  and  the  Chica- 
go, Ro<i  Island,  A  Fadfla  was  operating 
about  S,300  miles.  For  a  considerable  time 
after  the  Chicago,  Rock  Island,  &  Texas 
Railway  Company  was  boilt  into  Fort 
Worth  it  employed  and  maintained  at  its 
n  Fort  Worth  office  a  tnin  deapateher,  who 
■  gave  orders  for  the*moTement  of  trains  over 
ita  line,  but  aa  a  matter  of  eoonmny  this 
was  abolished,  and  the  Texas  company  paid 
a  part  of  the  salary  of  the  tnln  deapat«her 
l0(»ted  at  Chiokasha  to  give  ordera  for  the 
movement  of  tralna  over  Ita  raila. 

"On  the  22d  day  of  September,  I»03,  the 
Chicago,  Rock  Island,  k  Texas  Railway  Com- 
pany, under  authority  of  a  special  aet  of  the 
legislature  known  as  Senate  Bill  No.  ISl, 
waa  purchased  and  abMrbed  by  the  Chicago, 
Rock  Island,  t  Gulf  Railway  Company,  and 
•inee  that  time  has  aeased  to  exist  aa  a 
ndlroad  or  do  any  business  as  mch. 

"At  the  time  the  Oulf  compai^  purchaaed 
the  Texas  company  it  had  eonstrueted  and 
was  operating  a  line  of  road  from  Fort 
Worth  In  Tarrant  aonnty  to  Dallas  in  Dal- 
las aount?.     Tha  Ohleago,  Bode  Island,  A 


Gulf  Railway  Company  now  owns  and  op- 
erates 3Se  miles  of  road,  all  of  which  is  lo- 
cated Inside  of  the  state  of  Texas.  It  does 
cot  own  any  railroad  outside  the  state  of 
Texas.  It  owns  at  the  present  time  about 
I, BOO  ears,  including  ballast,  refrigerator, 
and  cattle  cars,  twenty  locomotives,  and 
eight  cabooses,  but  does  not  own  any  pas- 
senger equipment  other  than  the  Pullman 
cars  whioh  are  used  in  each  of  ita  passenger 
trains;  it  renta  its  passenger  equipment 
from  the  Chicago,  Rook  Island,  &  Pacific 
Railway  Company,  and  pays  therefor  cur- 
rent rental  charged  by  connecting  lines  in 
Texas.  The  train  erewa  on  both  the  through 
passenger  and  freight  trains  are  handled  in 
tlie  same  way  that  they  were  when  the  line 
into  Fort  Worth  was  operated  by  the  Chi- 
cago, Rock  Island,  ft  Texas  Railway  Oaa- 
pany,  but  the  Chicago,  Roek  Island,  A  Gnlf 
Railway  Company  is  now  operating  in  many 
places  local  traiiis  between  local  points  in 
Texas. 

"The  following  is  a  list  of  stockholders 
and  the  amount  of  stock  of  the  Chicago, 
Rode  Island,  &  Qolf  Railway  Company 
owned  by  each. 

[The  list  is  not  printed,  as  the  record  dis- 
closea  that,    except    directors'    shares,    the 
stock  ia  held  for  the  Chicago,  Rock  Island,  *  ^ 
Pacific  Railway  Company.]  g 

•"The  Chicago,  Rock  IsUnd,  ft  Gulf  RaU-  • 
way  Company  is  operating  under  a  lease 
that  part  of  the  line  of  the  Chicago,  Rock 
Island,  ft  Pacific  Railway  Company  which 
begins  at  the  north  boundary  line  of  tha 
state  of  Texas,  extending  northward  to  the 
town  of  Terral,  Indian  territory,  a  distance 
of  about  one  and  one-sixth  miles. 

"Blank  passes,  properly  signed  by  different 
railroads,  including  the  Chicago,  Rock  la- 
land,  ft  Pacific  Texas  ft  Pacific,  Houston  ft 
Texas  Central,  and  other  Unes,  are  some- 
times placed  with  B.  B.  Hovey,  and  when  so 
placed  he  has  the  permiaaion  of  such  line 
to  fill  in  the  names  of  parties  and  counter- 
sign the  pass,  and  when  so  countersigned 
such  pass  is  reoogniied  by  the  line  over 
which  it  Is  issued.  The  local  ticket  agents 
of  the  Chicago,  Rock  Island,  ft  Gnlf  Rail- 
way Company  sell  ooupons  tlekets  over  the 
Chicago,  Roek  Island,  ft  Facifle  Railway 
Company's  line  and  nearly  all  other  lines  in 
the  United  States,  whldt  Uekets  are  duly 
honored  by  the  reapective  roads  over  which 
they  read.  The  CUeago,  Rock  Island,  ft 
Oulf  Railway  Company  operates  only  one 
passenger  train  each  way  daily  between  Fort 
Worth  and  Dallas,  while  it  operates  two 
trains  each  way  from  Fort  Worth  north.  It 
operates  also  only  a  local  freight  service  be- 
tween Fort  Worth  and  Dallas,  but  no 
through  frel^t  service.    Proper  oSldala  of 
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th«  OhlMgo,  Seek  laUnd,  ft  Oolf  Sftllmf 
(Xim{MUi7  uid  of  the  Chicago,  Rook  laUnd,  & 
Pkdflo  Railway  Oompuiy  aceluuig*  nporta 
-with  eaoh  other  u  to  the  amoiut  of  ez- 
ebangA  business  do&ft. 

'^o  diTidend*  vera  eror  paid  on  th«  ctock 
of  tho  Chicago,  Roek  IsUnd,  ft  TezM  Rail- 
way Company,  and  none  have  been  paid  on 
that  of  the  Chieago,  Rock  Island,  ft  Quit 
Railway  Company.  The  net  earnings  of  the 
Chicago,  Rock  Island,  ft  Texaa  Railway  Com- 
fany  ware  pnt  into  betterments  and  Im- 
provements, and  the  sane  is  the  case  with 
the  Chicago,  Bock  Island,  ft  Gntf. 

"In  1697  It.  a.  Hastings,  then  secretary 
S  of  the  Chicago,  Rock  Island,  ft  Texas  Rail- 
■  way  Company,  reported  to  the*  Interstate 
Gwmneree  Commission  that  the  Chicago, 
Rock  Island,  ft  Texas  Railway  Company  was 
oontrolled  by  the  Chicago,  Rock  Island,  ft 
Paciflc  Railway  Company,  through  the  own- 
eiahlp  of  a  majorilT'  of  its  bonds.  In  1899 
he  reported  it  as  controlled  by  the  Paeifla 
company,  throogh  its  ownership  of  a  major- 
fty  of  its  capital  stock. 

"On  the  2d  day  of  August,  1904,  M.  £.  Se- 
bree,  who  resides  in  Fort  Worth,  Texas,  was 
trainmaster  of  the  Chicago,  Rock  Island,  ft 
Gulf  Railway  Company,  and  was  also  aS' 
■tatant  trainmaster  of  the  Chicago,  Book  Is- 
land, ft  Padfie  Railway  Company  between 
the  Borth  line  of  Texas  and  Chtckasha,  In- 
dian territory.  He  Is  paid  by  the  Qulf  ccxn- 
pai^  for  the  work  he  does  for  it  and  by  the 
Faciflc  company  for  the  work  he  does  for  it. 
&  B.  Hovey  Is  vice  president  and  niperln- 
tmdent  of  the  Chicago,  Rock  Island,  ft  Gulf 
Railway  Company,  and  will  testify  that  he 
la  not  eonneeted  with,  nor  does  he  perform 
any  service  for,  any  other  railroad. 

"After  making  certain  changes  and  addi- 
tion, the  Chicago,  Rook  Island,  ft  Qnlf  Rail- 
way Company  adopted  the  book  of  rales  Is- 
sued by  the  Chicago,  Rock  Island,  ft  Paeifla 
Railway  Company  tor  the  control  of  the  op- 
eration of  Its  line,  and  aneh  rules  are  now 
In  force.  The  care  and  engines  belonging 
to  the  Chicago,  Roek  Island,  ft  Gulf  Railway 
Company,  when  in  need  of  repairs,  have  the 
work  done  at  its  shape  at  Fort  Worth  and 
Dalhart,  If  the  ears  and  engines  ara  oon- 
wlent  to  these  two  points ;  otherwise,  the 
woi^  is  done  at  some  other  convenient  place, 
either  on  or  off  the  line  of  the  Chicago,  Rode 
Island,  ft  Padflo  Railway  Company,  wher> 
ever  the  ears  or  enginea  may  be  at  the  time 
the  repairs  are  needed. 

"On  the  2d  day  of  August,  1904,  the  Chi- 
cago, Roek  Island,  ft  Onlf  Railway  Company 
had  a  different  president  and  altogether  dif- 
ferent executive  officers  from  any  of  the 
Bbss  above  listed  as  inelnded  in  the  Rode 
lilaad  system.    The  Chicago,  Book  Island,  ft 


Onlf  Bailway  Oompai^  doea  not  now  and 
never  has  paid  any  part  of  the  salary  of  any 
officer  of  the  Chicago,  Bode  Island,  ft  Padfle  3 
Railway  Oompany,*  or  of  any  of  the  lines  • 
named  as  oonatltutlng  the  Rock  Island  ^a- 

"Before  the  Chicago,  Roek  Island,  ft  Gulf 
Railway  Company  purchased  the  Chicago, 
Rode  Island,  ft  Texas  Railway  Company,  the 
Chicago,  Roek  Island,  ft  Mexico  Railway 
Company  and  the  Choctaw,  Oklahoma,  ft 
Texas  Railroad  Company,  M.  E.  Bebree  waa 
trainmaster  of  the  Chicago,  Bock  IsUnd,  ft 
Texas  Railway  Company,  and  division  train- 
master of  the  Chicago,  Bock  Island,  ft  Pacif- 
ic Bailway  Company,  with  Jurisdiction 
to  Chidcasha,  Indian  territory.  Since  the 
purchase  by  the  Qulf  company  of  the  above- 
named  Texas  lines  Mr.  Sebree's  juriadieUon 
extends  over  what  were  the  Chicago,  Bock 
Island,  ft  Uexioo  Railway  Company  and  the 
Choctaw,  Oklahoma,  ft  Texas  Railroad  Com- 
pany; oUierwise  there  has  been  no  change  in 
his  employment  or  Jurisdiction  for  the  past 
Qve  to  ten  years. 

"The  Chicago,  Roek  Island,  ft  Gulf  Rail- 
way Company  pays  a  portion  of  the  salary 
of  a  Joint  train  despateher  located  at  Chide- 
asha,  Indian  territory,  under  the  same  char- 
acter of  arrangement  which  existed  between 
the  Chicago,  Rock  Island,  ft  Texas  Bailway 
Company  and  the  Chicago,  Rock  Island,  ft 
Pacific  Railway  Company.  This  train  des- 
pateher, in  giving  orders  for  the  handling  of 
trains  on  the  Chicago,  Book  Island,  ft  Gulf 
Bailway  Company,  is  subject  to  the  control, 
direction,  and  supervision  of  the  executive 
offlcera  of  the  Chicago,  Bock  Island,  ft  Oulf 
Railway  Company  as  if  exclusively  emplc^ed 
by  it. 

"The  rails  of  the  Chicago,  Rock  Island,  ft 
Gulf  Railway  Company  on  the  line  running 
from  Fort  Worth  north  connecta  at  the  state 
line  with  the  rails  of  the  Chicago,  Rock  Is- 
land, ft  PaeiBc  Railway  Company.  The 
point  of  connection  is  somewhere  near  the 
middle  of  Bed  river  on  a  bridge.  At  this 
particular  point  there  is  no  town,  station, 
or  turnout,  and  the  trains  going  in  either 
direetion  do  not  stop  at  said  point.  It  was 
not  poeeible  to  build  a  town  or  station  at 
the  exact  point  of  connection."  5 

*It  was  further  stipulated  as  to  Thomas,* 
the  eondnetor,  and  Turpin,  the  ticket  agent, 
after  they  were  served  with  proeeee,  aa  fol- 
low*: 

A.  11.  Thomas  "vras,  at  the  date  of  said 
service,  and  is  now,  and  has  for  many  years 
been,  a  conductor  running  on  and  handling 
passenger  trains  for  the  defendant,  the  Chi- 
cago, Rock  Island,  ft  Padfle  Bailway  Com- 
pany, the  Chieago,  Rock  Island,  ft  Texas 
Railway  Company,  and  later  on  the  Chicago, 
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Rook  Island,  k  Oulf  Rallmy  Company, 
after  Its  purchase  of  the  Texai  company, 
rmminK  and  handling  such  trains  between 
Fort  Worth,  Texas,  and  Caldwell,  Kansas. 
That  the  run  of  said  Thomas  is  now  and  has 
been  from  Fort  Worth,  Texas,  to  Caldwell, 
Kansas,  as  aforesaid,  on  both  sides  of  the 
state  line,  and  that  Caldwell,  Kansas,  Is  the 
end  of  the  flrst  passenger  division  on  said 
lines  north  of  Tort  Worth.  And  it  is  farther 
agreed  that  V,  N.  Turpin,  upon  whom  proc- 
ess was  served  herein  as  the  ticlcet  agent  of 
the  defendant  company,  was,  at  the  date  of 
the  service  of  said  process  and  has  been  for 
a  long  time,  ticket  agent  of  the  Chicago, 
Rock  Island,  A  Gulf  Railway  Company  at 
Fort  Worth,  engaged  in  sslling  tickets  for 
the  said  Chicago,  Rock  Island,  t  Gulf  Rail- 
way Company,  over  its  lines  and  also  over 
the  lines  of  the  Chicago,  Rock  Island,  k 
Faoifie  Railway  Company  and  all  of  Its  oon- 
neclions.  It  is  further  agreed  that  the  facts 
are  that  Thomas  is  carried  on  the  Padflc 
eompany's  pay  roll  and  paid  for  aeirices  ren- 
dered while  on  that  company's  line  north  of 
the  Texas  stat«  line;  and  is  carried  on  tlie 
Gulf  company's  pay  roll  and  paid  by  the 
Gulf  company  for  services  rendered  on  its 
line  south  of  the  Texas  state  line;  and  that 
Turpin  is  carried  on  the  Gulf  company's 
pay  roll  alone,  and  is  not  carried  on  the 
Pacific  company's  pay  roll,  and  la  not  an 
agent  of  the  Pacific  company,  unless  the 
above-stated  facts  make  him  one.'  " 

The  annual  report  of  the  Pacific  company 
shows  that  the  board  of  directors  of  said 
company  consists  of  thirteen  members,  with 
I  an  executive  committee  of  eight  members. 
*  The  report  of  the  Rock  Island  company 
shows  that  the  board  of  directors  of  said 
company  consists  of  sixteen  members  and  its 
financial  committee  of  six  members. 

Eleven  members  ol  the  board  of  directors 
of  the  Pacific  company  are  also  members  of 
tne  board  of  directors  of  the  Rock  Island 
company.  Five  members  of  the  executive 
committee  of  the  Pacific  company  are  also 
members  of  the  finance  committee  of  the 
Rock  Island  company.  The  officers  of  the 
Rock  Island  company,  with  two  exceptions, 
are  also  officers  of  the  Pacific  company,  and 
a  majority  of  the  officers  of  either  said 
companies  are  common  to  both  of  them. 

S.  B.  Hovey,  upon  whom  servioe  was  made 
as  aforesaid,  was  also  produced  as  a  wit- 
ness, and  testified  that  at  the  time  of  the 
service  of  citation  upon  him  he  was  the  vice 
president  and  superintendent  of  the  GuU 
railroad  company,  and  resided  at  Fort 
Worth,  Texas;  that  he  held  the  same  posl- 
Uon  in  the  Chicago,  Rode  Island,  A  Texas 
Company  before  it  acquired  the  Gnlf  ectn- 
pany,  and  before  that  time  he  bad  been  for 


many  years  an  employee  of  the  Pacific  com- 
pany; that  the  train  despatcher  of  the  Pa- 
cific company,  located  on  its  lines  at  Chicka- 
sha.  In  the  Indian  territory.  Is  also  train 
despatcher  of  the  Oulf  company.  He  was  a 
"joint  man,"  as  the  trains  were  operated 
by  the  same  crew*  across  the  Texas  state 
line  without  stopping;  that  the  movement! 
of  trains  on  the  Oulf  route  are  directed  from 
Chickasba  as  are  those  on  the  line  of  the 
Pacific  company  after  they  cross  the  state 
line  going  northward.  The  daily  reports  of 
the  cars  on  the  Gulf  line  are  made  to  the 
chief  despatcher  at  Chickasha;  that  tb» 
business  could  not  be  handled  In  any  other 

Settlements  between  the  two  companiaa 
are  made  on  a  mileage  basis.  Reports  are 
made  by  the  offloers  of  the  OnU  company  to 
Mr.  Winchel,  who  Is  president  of  the  Gulf 
company  and  of  the  Pacific  cranpany.  The 
GuU  company  keeps  a  fund  on  deposit  with 
the  Pacific  company  at  Chicago  and  rA^vea 
interest  thereon;  that  when  the  defendant  o) 
company*  constructed  Its  line  of  road  across  ? 
the  Red  river  in  ISSZ  the  Texas  company 
was  organized,  and  the  Pacific  company  fur- 
uished  the  money  with  which  the  rood  was 
constructed  south  from  Bed  Blrer  to  Fort 
Worth.  Most  of  the  directors  of  the  Tesaa 
company  were  employees  of  the  Pacific  ooot- 
pany.  No  dividends  were  paid  on  the  stock 
of  the  Texas  company,  and  when  the  Gulf 
company  took  over  its  property  the  direct- 
ors surrendered  their  stoc^  In  the  old  oom* 
pany  and  got  bock  their  fS.OO  each;  that 
the  transfer  to  the  Qulf  company  o(  the 
Texas  road,  the  El  Paso  road,  and  the  Hezl- 
CO  road  was  for  the  pnrpose  of  consolidating 
these  roads  and  getting  under  one  manage- 
ment the  management  of  the  system.  The 
employees  who  run  over  both  the  Pacific  and 
Gulf  lines  while  in  Texas  are  employed  and 
discharged  by  the  latter  company;  north  of 
the  Texas  line  they  are  employed  and  dis- 
charged by  the  Pacific  etnnpany ;  the  opera- 
tion of  trains  was  then  as  it  had  been  be- 
fore the  Rock  Island  Jb  Texas  road  ceased 
to  exist;  that  the  Pacific  company  did  not 
pay  any  part  of  the  salaries  of  the  heads  of 
the  departments  of  the  Qnlf  company, — none 
for  the  general  office.  It,  the  Pacific  com- 
pany, pays  the  train  men  according  to  the 
number  of  miles  run  on  its  rails.  The  Oulf 
company  pays  the  expenses  of  the  men  while 
on  the  rails  of  that  company  aocording  to 
the  number  of  miles  run;  that  the  Rock  Is- 
Isnd  ft  Oulf  Company  had  separate  cars, 
servants,  and  agents  of  its  own ;  that  the  Qiilf 
company  lines  booked  trains  daily  betweaa 
Fort  Worth  and  Its  northern  terminus  and 
back,  which  trains  do  not  mn  on  the  line* 
ol  the  Paeifie  road.    He  also  testified  that 
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the  lines  mentioned  on  the  Rock  Island 
folder  aa  constituents  of  the  Rock  Island 
•jntem,  nmmeij,  the  Chicago,  Rock  Island,  & 
McziM;  the  Chicago,  Rock  Island,  k  El 
Paao;  the  ChoeUw,  Oklahoma,  ft  Qnlf;  the 
Chicago,  Rock  Island,  &  Texas;  and  the  Chi- 
cago, Rook  Island,  &  Pacifio,  were  not  op- 
arated  as  one  road,  but  were  operated  sepa- 
rately; that  the  rerenues  were  divided,  Just 
^  aa  rerenuea  earned  bj  the  Chicago,  Rook  la- 
"  land,  t  Gulf  and  T.  &  P.  would  be  divided; 
•  that  thef  were'divided  on  a  mileage  basis; 
that  no  reports  were  made  by  the  Gulf  com- 
pany to  the  head  of  the  traffic  department 
of  the  Pacific  company;  that  reports  were 
made  by  the  Gulf  company  to  the  president 
of  the  Oulf  company,  who  was  also  presi- 
dent of  the  Pacific  company;  that  no  repre- 
ssntaure  of  the  Pacific  company  was  sent  to 
•lamine  the  books  of  the  Oulf  company  fur- 
ther than  just  as  a  representative  of  any 
other  connecting  line  would  occasionally 
ehe<^  up  business  with  the  Oulf  oompanyi 
that  the  books  of  the  latter  company  bad 
nsrer  been  audited  from  the  Chicago  ofBce; 
that  there  was  no  contract  between  the  bulf 
company  and  the  Pacific  comi»ny,  except  a 
traffic  agreement  as  to  the  division  of  rates, 
made  by  the  general  freight  agent  of  each 
line,  of  the  same  character  of  contract  which 
flziita  between  the  Gulf  company  and  other 
line  with  which  it  interchanges  busineas; 
that  the  Gulf  company  owned  abont  1,500  or 
1,800  freight  and  cattle  oars  and  about 
twenty  engines,  which  were  marked  C.  R.  I. 
and  G.;  the  train  despatcher  has  no  power 
to  furnish  cars  on  the  Gulf  road  if  I  instruct 
him  not  to  do  so;  that  since  he  had  been  vice 
president  of  the  Gulf  company  he  had  had 
BO  connection  whatever  with  the  Padfto 
company  and  no  duties  to  perform  with  any 
other  railroad  than  the  Gulf  company;  that 
lor  traffic  hauled  over  the  two  lines  the 
Oulf  company  reoeived  the  amount  agreed 
■pon  by  the  general  freight  agents  In  the 
same  manner  that  the  Quit  company  and  the 
T.  and  P.  divided  the  revennes;  that  neither 
Toad  pays  any  part  for  moving  freight  over 
the  other  line,  nor  pays  any  part  of  the  loss 
sustained  while  In  the  hands  of  the  other 
company  by  damage  to  freight;  that  the 
Gulf  company  has  on  deposit  with  the  Pa- 
oiflo  company  several  hundred  thousand  dol- 
lars, for  which  it  receives  6  per  cent  interest 
per  annum.  When  needed  it  is  cheeked  out. 
A  copy  of  the  folder  of  the  "Rock  Island 
iyatcm's"  lines  was  sent  up  with  the  record. 
A  copy  of  the  map  shown  on  the  folder  is 
printed  on  the  freight  window  of  the  office 
S  of  the  agent  of  the  Gulf  oompany  and  eal- 
?  endars  with  that  map'printed  on  them  are 
distributed  for  the  purpose  of  advertising 
tta  tfwtaa  Unef. 


Messrs.  D.  T.  Bomar,  S.  W.  Stewart,  J.  A. 
Templeton,  and  Bam  J.  Hunt«r  for  plain- 
tiffs in  error. 

Ur.  U.  A.  Low  for  defendant  in  enw.     a 


This  case  presenta  a  question  of  Jurisdltt- 
tlon  to  be  determined  as  one  of  fact.  It  may 
be  divided  into  two  propositions:  First. 
Was  the  Pacific  oompany  doing  business  in 
the  state  of  Teiast  Secondly.  If  so,  were 
the  allied  agents  served  with  process  in 
the  state  of  Texas  duly  authorized  as  such, 
and  competent  ttf  be  thus  served,  In  such 
wise  as  to  give  jurisdiction  of  the  Faciflo 
oompany? 

The  statutea  whi^  concern  service  on  cor- 
porations in  the  state  of  Texas  are  as  fol>. 
Ipws  (Sayles'  Texas  Civil  Statutes) :  3 

•  Art.  11S4,  I  25.  Foreign  private  or? 
public  corporations,  etc — Foreign  private  or 
public  corporations,  joint  stock  companies, 
or  associations,  not  incorporated  by  the  laws 
of  this  state,  and  doing  busineas  within  this 
state,  may  be  sued  In  any  court  within  the 
state  ha^g  jurisdiction  over  the  subject- 
matter,  is  any  county  where  the  cause  ol  ae> 
tion  or  a  part  thereof  accrued,  or  in  aoy 
county  where  such  company  may  have  an 
agency  or  representative,  or  in  the  county  In 
which  the  principal  office  of  such  company 
may  be  situated;  or,  when  the  defmdant 
corporation  has  no  agent  or  repreeentativr 
in  the  state,  then  in  the  county  where  the 
plaintiffs  or  either  of  them  reside." 

"Art.  1223.  Foreign  corporations,  bow 
served. — In  any  suit  against  a  foreign  pri- 
vate or  public  corporation,  joint  stock  oom- 
pany, or  association,  or  acting  corporation  or 
association,  citation  or  other  process  may 
be  served  on  the  president,  vice  president, 
secretary,  or  treasurer,  or  general  manager, 
or  upon  any  local  agent  within  this  state,  of 
such  corporation,  joint  stock  company,  or 
association,  or  acting  corporation  or  asso- 
ciation." 

By  the  act  of  March  13,  1005  (General 
IjiwB  of  Texas,  IBOE,  p.  30),  an  additional 
method  of  serving  foreign  corporatitms  waa 
provided  as  follows: 

"Bee.  2.  That  service  may  be  had  on  for- 
eign corporations  having  agents  In  this  state 
in  addition  to  the  means  now  provided  by 
law  by  serving  citation  upon  any  train  con- 
ductor who  is  engaged  in  handling  trains  for 
two  or  more  railway  corporations,  whether 
said  railway  corporations  are  foreign  or 
domestic  corporations,  if  said  conductor  han- 
dles trains  over  foreign  or  domestic  corpo- 
rations' tracks  across  the  state  line  of  Texaa, 
and  on  the  track  of  a  domestic  railway  cor- 
poration wltUn  the  stats  of  Tazaa,  or  npw 
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tT»iia  porta tion  of  paasangen  or  propeit; 
over  any  line  of  railway  or  part  thereof,  or 

J  iteamahip  or  ateamboat  of  asy  aueh  foreign 

%  eOTporation  or  oompany. 

'  *  "Sea  3.  For  the  purpoae  of  obtaining  htt- 
lee  of  citation  on  foreign  railway  eorpon- 
tions,  conductore  who  are  engaged  In 
bandltng  train*  and  agenta  engaged  in 
the  aale  of  tickets  or  the  making  of  contracta 
for  the  traniportation  of  property  aa  de- 
■cribed  ia  |  2  of  this  act,  are  hereby  deaig- 
nated  aa  agents  of  said  foreign  eorporationa 
or  oompaniea,  upon  whom  citation  may  be 

It  is  settled  by  Um  decisions  of  this  eonrt 
that  foreign  oorporations  oan  be  served  with 
process  within  the  state  only  when  doing 
business  therein,  and  sueh  seiTlee  must  be 
npon  an  agent  who  represents  the  corpo- 
ration in  its  business.  St  Clair  t.  Cos,  106 
U.  B.  360,  27  L.  ed.  22S,  I  Sup.  Ct  Bep.  354  j 
Ooldey  V.  Morning  News,  I5S  U.  S.  61S,  S21, 
S22,3OL.ed.017,S19,  ISSup.  Ct.Bep.GJ[Si 
Ccmley  t.  Uathlesoa  Alkali  Works,  ISO  U. 
&  406,  47  L.  ed.  1113,  23  Sup.  Ct.  Bep.  728. 
It  ia  contended  npon  the  part  of  the  plain- 
tifr*  in  error  that  the  Padflo  company  was 
doing  boBineas  in  the  state  of  Texas,  becauM 
of  a  partnership  arrangement  with  the  Golf 
oompuiy,  or  because  the  Utter  oompany  waa 
tJis  agent  of  the  Pa«ifls  eonipauy,  or,  as  is 
aonuUmes  said,  the  rapreaentatlve  of  Uie 
FMifie  econpany  in  the  state  of  Texas.  As 
to  the  queetkm  of  partnership,  we  do  not 
think  tUs  record  presents  a  quevtion  of  that 
sort.  The  suit  Is  not  for  a  partnenhlp  lia- 
bility. It  is  an  action  npon  a  single  cause 
of  action  for  the  tort  of  the  Fadfle  eom- 
pMBf.  Service  is  not  bad  by  serving  one 
partner.  The  real  contention  is  that  the 
•errlee  reaehea  the  Pacific  company 
of  the  agency  or  representative  character  of 
the  QnU  company. 

Is  it  true  that  the  OuU  oompany  was  the 
agent  of  the  Padflo  oompany  or  it*  mere 
creature  in  soch  a  senae  that  to  serve  It  Is 
«qnivalent  to  serving  the  eoutrolling  com- 
pany t  It  is  a  fact  that  both  companies  had 
ecnnmon  agents  and  employees  to  a  certain 
extent,  but  the  reoord  shows  that  sueh  em- 
ployee* were  paid  In  proportion  to  the  busi- 
nwB  done  for  each  eciupany.  And  that  while 
In  tlie  service  of  the  companies  respectively 
tliey  were  under  the  exclusive 
S  and  control  of  the  company  in  whose 
f  they  were  engaged,  with  no*power 

ehsrge  or  employ  the  one  company  for  the 
other;  and  that,  althon^  the  service  was 
In  a  sens*  eommoB.  It  was  kept  distinct  and 
Mparat*  In  tha  eootnl  and  pa  jmaot  of  the 


employeta  while  In  the  lepanla  service  of 
'e  respective  companies. 

It  is  true  that  the  Pacifle  oampsny  prac- 
tically owns  the  controlling  stock  in  the 
Gulf  company,  and  that  both  companies  con- 
stitute elements  ol  the  Bock  Island  system. 
But  the  holding  of  the  majority  interest  in 
the  stock  does  not  mean  the  control  of  the 
active  officers  and  agents  of  the  local  com- 
pany doing  business  in  Texas.  That  fact 
gave  the  Pacific  oompany  the  power  to  con- 
trol the  road  by  the  election  o;i  the  directors 
of  the  Qulf  oompany,  who  could.  In  turn, 
elect  offioers  or  remove  them  from  the  place* 
already  held;  but  this  power  does  not  make 
tt  tike  company  transacting  the  local  busi- 

This  reoord  discloses  that  the  offleera  and 
agents  of  the  Gulf  company  control  its  man- 
agement. The  fact  that  the  Pacifle  company 
owns  the  controlling  amount  of  the  stock 
of  the  Gulf  ocmpany  and  has  thus  the  power 
to  change  the  managcmoit  doe*  not  give  it 
prMMt  control  of  the  corporato  property 
and  businus.  Pullman's  Palace  Car  Co.  ▼. 
Missouri  P.  B.  Go.  llfi  U.  S.  BS7,  6ST,  20 
L.  ed.  iW,  MS,  0  Sop.  Ct  Bep.  104. 

In  Conl^  T.  Mathieaon  Alkali  Works, 
supra,  suit  was  brought  npon  a  contract 
with  the  Mathieaon  Alkali  Works.  The  de- 
fendant had  designated  no  agent  upon  whom 
Bummons  could  be  served,  and  service  was 
made  npon  two  manbera  of  Hia  board  of  di- 
rectora  resldoit  of  the  dty  of  New  York. 
Upon  motion  made  to  set  aside  the  service 
of  summons  a  referenn  was  directed  to  aa- 
certain  whether  the  defendant  eorporatlon 
was  doing  business  in  the  stats  of  New 
York.  The  maater  reported,  among  other 
things,  that  the  defendant  had  operated  a 
plant  at  Niagara  Fall*,  but  had  eonveyed 
all  ita  property  to  another  corporation  or- 
ganised under  the  laws  of  Virginia.  That 
the  consideration  expreaeed  for  the  eonv^- 
ance  wiis  |1  and  other  valuable  eonsidera-  ^ 
tion,  but  the  substantial  consideration  wasg 
the  entire  capital  stock  of  tbe*grantee,  the* 
Castnar  Electrolytic  Alkali  Company.  That 
the  budneas  of  the  defendant  since  said 
tranafer  was  carried  on  in  Providence,  where 
it  had  Ita  principal  place  of  business.  The 
master  found  tiiat  the  company  at  the  time 
of  attempted  service  was  not  doing  busi- 
ness In  New  York.  Of  the  effect  of  the 
trsnafer  of  the  entire  stodc  of  the  new  oom- 
pany to  the  defendant  the  master  toundt 
"The  fact  that  it  held  the  entire  capital 
stock  of  the  Caetoer  Electrolytic  Alkali 
Company,  and  that  the  operations  of  that 
company  were  carried  on  under  the  same 
management  as  before  December  31,  1000, 
Is  not  materlaL  The  new  corporation  was  a 
Mparate  legal   entity,  and,  whatever  maj 
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lutTB  be«B  the  motive*  leading  to  Its  ereation, 
K  can  onlj  be  regarded  aa  each  for  the  pnr- 
poaM  of  legal  proceedinge.  It  waa  that 
Miporatfon  alone  which  transacted  anj  boal- 
BCM  In  this  (tats,  notirithstanding  it  ma; 
haTe  been  for  all  practical  puipoaee  merelj 
the  instrument  of  the  defendant  corporation. 
People  V.  American  BeU  Teteph.  Co.  117  N. 
T.  241,  22  N.  E.  lOST;  United  SUtM  T. 
American  Bell  Teleph.  Ca  29  Fed.  IT.' 

Upon  exceptions  the  master's  report  and 
•Mieliiaiona  were  afflnned  and  the  aerrice  set 
aside,  niat  judgment  was  affirmed  In  this 
eourt.  In  the  course  of  the  oplnitm,  Mr. 
Justice  McKenna,  speaking  for  the  oonrt, 
Mming  to  deal  with  the  effect  of  the  transfer 
to  the  Castner  Company,  said:  "The  de- 
fendant was  competent  to  convey  Ite  prop- 
erty to  the  Castner  Electrolytic  Alkali  Com- 
pany and  afterwards  make  the  looality  of 
its  own  business  Providence  and  Saltville. 
Whether  the  transfer  to  the  latter  ocmpany 
was  traudalcut  we  certainly  cannot  decide 
from  this  record,  and  the  by-law  which  pro- 
vided for  a  monthly  meeting  In  New  York 
could  not  of  itself  keep  the  eorporatlon  in 
New  York.  The  testimony  Is  poaitive  that 
no  buaiaeas  of  the  corporktion  was  done  In 
New  York  dty  after  the  transfer  of  the 
Niagara  Falls  plant;  and  that  all  of  the 
bnsinesa  of  the  corporation  was  eondncted 
at  ProTidenca,  except  that  of  a  purely  mann- 
faetnring  oharactcr,  whieh  waa  eonduetad  at 

■sBalbriUe. 

p  •So,  in  the  ease  at  bar.  notwithstanding 
the  ownership  of  the  stock  in  the  Onlf  eom- 
pany  t^  the  Pacific  onapany,  the  former 
eoupany  transacts  the  business  In  Texas, 
and  is  a  separate  I^al  enUty,  anthorlsed  un- 
der the  laws  of  Texas  and  Intimately  car- 
rying on  business  there. 

There  Is  no  erldenee  that  the  Pacillc  com- 
pany may  not  lawfully  hold  the  stock  of  the 
Gulf  company,  and  under  the  statute  of 
Illinois  it  seems  to  be  anthorlzed  so  to  do. 
S  Starr  ft  C.  Anno  SUt  (111.)  p.  3220. 
It  is  tme  that  the  Padfic  oompany  loaned 
the  money  to  build  the  road  of  the  Texas 
•ooipanT,  predecessor  of  the  Gulf  oompany. 
But,  aa  waa  well  observed  by  Judge  (after- 
wards Justice)  Jackson  in  United  State*  v. 
Aineriean  BeU  Teleph.  Co.  supra  i  "For  one 
person  to  supply  means  for  another  to  do 
bnainMB  on  is  not  the  doing  ot  that  business 
by  the  farmer." 

The  oondnet  and  control  of  the  business  In 
Toxa*  waa  intrusted  to  the  OuU  company. 
As  the  largest  stockholder  the  Pacific  com- 
pM^  had  an  interest  In  that  business,  but  a 
Mparate  eorporation  had  been  l^ally  ereat- 
•d  in  Texa^  with  authority  to  make  aon- 
tawta  and  aontral  Its  own  afTaiis  and  eany 


on  its  own  business,  ms  separate  corpo- 
ration had  its  own  officers,  a  large  amount  of 
its  own  property,  was  responsible  for  Its 
contracts  and  to  persons  witii  whom  it  dealt. 

Nor  do  we  think  that  the  persons  served 
with  process  are  agents  of  the  Pacific  com- 
pany doing  the  business  of  the  company  in 
Texas.  Section  2  of  the  act  of  Uarch  13, 
1906  (Laws  of  Texas,  1005,  p.  30),  is  very 
broad,  and  would  seem  to  comprehend  con- 
ductors who  handle  trains  for  two  or  more 
corporations  over  foreign  or  domestic  roads 
serosa  the  state  lines  of  Texas  and  on  the 
track  of  a  domestie  railroad  within  the  state 
of  Toiaa,  or  upon  any  agent  who  has  an 
office  In  Texas  and  who  sells  ticket*  or  make* 
contract*  for  the  transportation  of  passen- 
gers or  proper^  over  any  line  of  railroad  or 
part  thereof  of  any  such  foreign  corpora- 
tion or  company;  uid  inch  companies  and 
agents,  by  I  8  of  the  act,  are  made  agents 
ot  the  foreign  corporation  or  company,  upon  g 
whom  the>citatlon  may  be  served.  But  It* 
is  eaaenttal  to  the  validity  of  such  service 
that  the  eorporatlon  shall  be  doing  business 
within  the  state,  and  that  the  service  be 
upon  an  agent  repreeenting  the  eorporatlon 
with  respeet  to  such  buaiueaa.  Ooldey  v. 
Morning  News,  and  Conley  v.  Uathieson 
Alkali  Works,  ubi  supra. 

The  oonductors,  one  of  whom  was  served, 
when  he  crossed  the  Texas  line,  this  reoord 
shows,  beeam*  the  servant  and  agent  of  the 
Qulf  company.  The  ticket  agoit  sold  tick- 
ets for  the  Qulf  company.  In  whoae  employ- 
ment he  waa.  He  would  also  sell  Uekets 
good  upon  its  line  and  over  the  lines  of  tht 
Pacific  company,  but  be  transacted  this  busi- 
ness as  the  agent  of  the  Oulf  company.  A* 
to  Hoveyj  the  record  fails  to  show  that  he 
was  agent  of  the  Paelfle  company;  on  the 
contrary,  It  shows  that  he  had  no  eonneetloa 
with  the  oompany,  and  that  his  duties  were 
confined  to  the  affairs  of  the  Oulf  company. 
The  same  is  tme  of  Uerrell,  and  as  to  Sebreev 
tlia  record  shows  that  for  the  servioes  ren- 
dered as  trainmaster  he  was  paid  by  each 
oompany  for  the  service  performed  by  It 
and  bad  no  charge  aa  agent  of  the  business 
of  the  Pacifie  company  in  the  state  ot  Texas. 

We  reach  the  conclusion  that  the  Pacifie 
oompany  was  not  doing  business  in  the  state 
of  Texas,  and  that  the  attempted  service  was 
not  upon  agents  of  that  oompany  transacting 
Its  huaineas  in  that  state  in  such  a  sense 
as  to  give  jurisdiction  by  service  ot  citation 
upon  them.  The  jndgmait  of  th*  Circuit 
Court  Is  afllnned. 

Dissenting:    The  Qbio  Jvmum  and  Mr. 

JusUoa  Moody. 
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<t»  n.  s.  IM) 

WILUAH  W.  BIESCB,  limited,  a  Corpora- 
tion, Appt, 

CLINTON  J.  HUTCHINS,  Trratae. 

Electioa  of  mneillei — incondatent  dAlmt. 

1.  Tbe  seller  in  a  contract  of  eondftlonftl 
•ale  does  not,  by  instituting  proceedings  to 
enforce  a  material  man's  lien,  based  upon  the 
mistakeii  theory  that  the  title  has  passed  to 
the  purclmser,  make  an  election  wuieh  pre- 
vents blm  from  bringing  nit  in  replevin, 
based  on  the  theory  that  title  still  remsins 
In  the  seller.  ■ 

Conditional  sale— vhat  constitntes. 

2.  A  contract  for  the  sale  of  eertain 
rails,  care,  engines,  and  goods,  to  remain  the 
property  of  the  sdler  until  payment  of  the 
note  given  for  the  purchase  price,  is  no  '"" 
a  oondittonal  sale  because  possession  wi 
be,  and  was,  delivered,  and  it  mnst  hare 
been  contemplated  that  the  rails  would  be 
pnt  down  upon  a  roadway  assumed  to  be- 
long to  the  purchaser,  or  because  the  con- 
tract required  additional  security  in  the 
form,  of  flrst-mortgags  bonds  of  the  jmr- 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  Judg- 
ment which  reversed  a  judgment  of  the  Cir- 
cuit Court  of  the  First  Judicial  Circuit  of 
that  territory  in  favor  of  plaintiff  in  an  ac- 
tion of  replevin,  and  ordered  Judgment  for 
defendant.     Berersed. 

See  same  cose  below,  16  Haw.  418;  on  re- 
hearing, le  Haw.  717. 

The  facts  are  stated  in  the  opinion. 

Uessts.  Charles  H.  Aldrich,  Henry  S.  Me- 
Auley,  and  Henry  W.  Prouty  for  appellant. 

Messrs.  Darid  L.  Withington,  A.  B. 
Biowne,  Alexander  Britton,  John  W.  Cath- 
eart,  and  William  H.  Caatle  toi  recpondoat. 

•  ■Mr.  Justice  Holmes  delivered  the  opinion 
.t  of  the  court: 
^      His  is  an  appeal  from  a  decision  upon  a 

*  bill  of  exceptionB*1a  &  case  tried  by  the  court 
of  flrst  instance  without  a  jury.  Hecht  v, 
Boughton,  105  U.  S.  235,  £6  L.  ed.  1018. 
The  facts  were  found  by  the  trial  court  and 
oertain  conclusions  of  law  were  stated,  which 
the  supreme  court  of  the  territory  held  to 
be  wrong.  It  sustained  the  exceptions  upon 
one  point  which  went  to  the  root  of  the 
plaintifTe  cause  of  action,  and,  upon  the 
plaintiff's  motion  coupled  wiUi  a  statement 
that  it  would  have  no  further  evidence  to 
present  at  a  second  trial,  ordered  a  Judgment 
for  the  defendant,  in  order  that  the  ease 
Blight  be  brought  to  this  oourL    The  flnd- 

•Ed.  Now.— For 

tH.  Hota.— For 


inga  of  fMt  mre  takm  to  be  fame  bf  Ow 
supreme  court,  and  are  sot  open  to  dispvh^ 
except  so  far  aa  they  depend  upon  mlingi 
of  law,  so  that  the  questions  for  dedsioa 
here  are  definite  and  plain,  and  there  Is  w> 
need  to  send  the  ease  back  for  a  statement 
of  facts  by  the  supreme  oourt,  although  one 
should  have  been  made.  Stringfellow  v. 
Coin,  00  U.  8.  SIO,  25  I«  ed.  421;  Harrison 
'.  Ferea,  188  U.  a  311,  323,  42  L.  ed.  478, 
482,  18  Sup.  Ct.  Rep.  12B. 

The  suit  was  replevin  for  certain  ralla, 
cats,  engines,  and  goods,  delivered  by  the  ap- 
pellant to  the  Kona  Sugar  Company,  Lim- 
ited, aud  sold  by  a  reviver  of  that  oon- 
pauy  to  the  appellee  with  full  notice  of  tha 
appellant's  claim.  Originally  there  was  ft 
contract  for  the  sale  of  this  proper^  for 
cash,  but  the  Kona  Company  having  failed 
to  pay,  the  appellant  offered  oertain  "terms 
iu  setlcment  of  the  contract"  previonstf 
made,  as  foUows:  "We  will  take  in  settle- 
ment of  this  contract  the  sum  of  910,000,  U, 
S.  gold  coin,  and  the  promissary  note  of  the 
Kona  Sugar  Company,  Limited,  for  the  sum 
of  {37,044.53,  In  favor  of  William  W.  Bieroe, 
Limited,  payable  sis  months  after  data  at 
the  Whitney  KaUonal  Bank  in  New  Orleans 
bearing  interest  at  the  rata  of  seven  and  one- 
half  per  cent  {7Vi  per  cent)  per  annum, 
and  secured  by  flrst-mortgage  bonds  of  the 
Kona  Sugar  Company,  Limited,  of  par  value 
equal  to  the  not^  said  bonds  being  portion 
of  a  duly  anthorited  Issue  not  exceeding 
(200,000,  This  offer  is  conditioned  upoa 
its  acceptance  by  yon,  payment  of  the  mon< 
ey,  and  the  delivery  of  the  note,  with  col- 
lateral, before  4  P.  K.  on  Thursday,  March  ^ 
14th,  A.  D.  1901.  Upon  such  payment  beingjj 
made  to  us  befora^tbe  hour  named,  we  will* 
deliver  to  you  the  bills  of  sale  authorising 
you  to  take  charge  of  the  rails,  locomotives:, 
cars,  scales,  and  other  materials  now  await- 
ing delivery,  upon  the  express  condition  aud 
understanding  that  said  rails,  locomotives, 
cars,  scales,  and  other  materials  are  and 
shall  remain  the  property  of  William  W. 
Bieree,  Limited,  until  the  full  payment  of 
the  note  above  described,  according  to  Ita 
terms."  This  offer  was  accepted,  this  coo- 
tract  took  the  place  of  that  previously  madc^ 
and  the  property  was  delivered. 

For  purposes  of  decision  the  tnpremfl 
court  assumed  that,  under  the  forgoing  in- 
strument, the  passing  of  title  was  snbjeet 
to  a  condition  precedent,  but  intimated  that 
the  majority  of  the  court  thought  otherwise, 
if  it  had  been  neoeasary  to  dedde  tha  point. 
It  was  not  necessary  because  the  court  was 
of  opinion  that,  if  tliere  was  such  a  condi- 
tion, it  was  lost  by  what  was  oonsldered  an 
election  on  the  plaintiff's  part.  The  court 
below  hod  found  that  there  was  no  electioi^ 
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and  therefore  tbe  qncaUon  wu  &nd  U  whetli- 
•r  tlie  uU  done  by  the  appellant  comtitut- 
•d  one  u  matter  of  law.  II  not,  then  it 
Bmst  be  considered  whether  the  aale  wm  on 
a  condition  precedent,  and  thoM  are  the  two 
^estton*  of  law  In  the  ease. 

The  facts  are  almple.  After  fhe  last  eon- 
tract  waa  made  the  Kona  Company  got  into 
trouble  and  a  receiver  was  appointed.  The 
appellant  thereupon  filed  a  claim  of  lien  np- 
oa  the  railroad  luppowd  to  belong  to  the 
Kona  Company,  for  materials  naed  in  the 
construction  and  equipment  of  the  road,  the 
materials  referred  to  being  the  property  in 
question.  On  or  about  August  1,  1902, 
It  brought  a  suit  to  enforce  this  lien,  and 
m  November  of  the  same  year  filed  a  peti- 
tion in  the  Kona  Company  prooeedicgs, 
asldng  that  a  decree  already  made  for  the 
■ale  of  all  the  Kona  Company's  property 
should  be  modified  so  as  to  except  all  liens 
from  the  operation  of  the  sale.  Only  a  part 
of  the  proper^  was  used  in  the  eoustruction 
of  the  road,  and,  under  any  circumstances, 
the  claim  of  a  lien  would  have  bsen  bad. 
The  lioi  suit  was  dismissed,  before  anything 
S  had  been  done  in  it,  in  January,  1003.  On 
•  Febmary  IS  tha*appellant,  by  leave  of  oonrt, 
filed  a  petition  in  the  Kona  Company  pro- 
ceedings for  an  order  that  tJie  receiver  either 
should  pay  the  amount  due  upon  Its  note 
dsliver  the  proper^,  setting  up  the  contract 
and  alleging  that  its  title  to  the  property 
■Ull  remained.  The  abortive  lien  proceed- 
ings constitute  the  election  that  Is  supposed 
to  have  brought  the  appellant's  title  to  an 
end.  We  have  not  gone  into  further  partii 
lars  because  there  can  be  no  doubt  that 
claim  a  lien  upon  anything  li  inconsistent 
with  asserting  a  title  to  it,  and  may  be  as- 
sumed to  be  sufficient  to  manifaet  an  elee- 
tion  If  one  is  possible.  The  appellant's  al- 
legations in  its  first  petition  could  give  no 
additional  strength  to  its  choice. 

Election  Is  simply  what  its  name  imports; 
a  choice,  shown  by  an  overt  act,  between  two 
Inocnsietent  rights,  either  of  which  may  be 
aaserted  at  the  will  of  the  chooser  alone. 
Thus,  "if  a  man  maketh  a  lease,  rendering 
a  rent  or  a  robe,  the  lessee  shall  have  the 
election."  Co.  Litt.  145a.  So  a  man  may 
ratify  or  repudiate  an  unauthorized  act  done 
in  bis  name.  Metcalf  v.  Williame,  UtMaas. 
4S2,  464,  11  N.  E.  700.  He  may  talce  the 
goods  or  the  price  when  he  has  been  induced 
by  fraud  to  sell.  Dickson  v.  Patterson,  ISO 
U.  5.  £84,  40  Ia  ed.  S43,  10  »up.  Ct  Bep. 
373.  He  may  keep  in  force  or  may  avoid  a 
eontract  after  the  breach  of  a  condition  in 
is  favor.    Oakes  v.  Mannfacturers'  F.  ft  M. 


of  anyone  else.  But  if  a  man  owns  property 
he  has  no  election  to  transfer  it  to  another. 
He  cannot  make  the  transfer  unless  tha 
other  assents.  And  equally,  if  he  owns  prop- 
erty subject  to  be  devested  by  the  perfonn- 
anoe  of  a  condition,  he  has  no  election  to  da- 
vest  it  without  performance.  The  other  pat- 
ty must  assent.  Transfer  is  very  different 
from  election,  and  requires  acts  of  a  differ- 
ent import  on  the  part  of  the  owner,  and  cor- 
responding acU  on  the  part  of  the  trana- 

In  the  caas  at  bar  there  is  no  pretense 
that  the  appellant's  conduct  purported  to 
convey  the  property  to  the  Kona  Company 
in  advance  of  the  performance  of  the  stipu-  J 
late<  oondiUons.  The  case  stands  on  elee-  • 
tlon  alone,  and  the  appellant  had  no  right  to 
elect  in  the  sense  of  the  argument.  It  could 
not  obliterate  the  condition  and  leave  the 
contract  in  fores.  It  may  be  that  it  had  an 
election  to  avoid  the  contract  altogether, 
bnt,  if  so,  it  did  not  attempt  to  do  it  It 
ineisted  on  the  contract  as  the  ground  of  its 
claim  to  a  lieu  for  the  price  of  the  goods. 
The  election  suppoeed  and  relied  upon  is  an 
election  to  keep  the  contract  In  force,  but 
to  leave  out  the  reservation  of  title.  It 
must  be  kept  in  mind  that  the  effect  attitb- 
uted  to  the  assertion  of  ths  Hen  is  attribut- 
ed to  it  as  a  strictly  nnlhiteral  aet,  not  as  an 
offer  to  which  an  assent  might  be  presumed. 
As  such  an  act  the  appellant  could  not  givs 
it  the  supposed  effect.  It  Is  quite  true,  aa 
we  have  said,  that  the  assertion  of  a  lien 
Is  Inoonsistent  with  the  aasertioo  of  a  title 
(Van  Winkle  v.  Crowell,  140  V.  8.  42,  Se 
L.  ed.  8S0,  It  Sop.  Ct  Bep.  18),  and,  tiiere- 
fore,  if  a  lien  bad  been  established  by  judg- 
ment or  decree,  the  title  would  be  gone  by 
force  of  an  adjudioatlon  inoonsMent  with 
Its  contlnuanoe.  But  the  assertion  of  a  Hen 
by  one  who  has  title,  so  long  as  it  is  only  an 
assertion,  and  nothing  more,  is  merely  a 
mistake.  It  does  not  purport  to  be  a  choice, 
id  it  cannot  be  one,  because  the  party  has 
•  right  to  choose.  The  claim  In  the  Uen 
lit,  as  was  said  in  a  recent  ease,  was  not 
an  election,  but  an  hypothesis.  Northern 
AsBur.  Co.  T.  Grand  View  Bldg,  Asso,  203 
U.  S,  1CW.  108.  .^1  L.  ed.  109.  27  Hop.  Ot.  Rep. 
27.  The  fact  that  a  party,  through  mistake, 
attempts  to  exercise  a  right  to  which  he  is 
not  entitled,  does  not  prevent  bis  afterwards 
exercising  one  which  he  had  and  still  has  un- 
less barred  by  the  previous  attempt  Snow 
Alley,  IM  Atasa.  193,  105,  30  N.  E.  691. 
There  remains  the  queetion  whether  the 
sale  was  conditional.  Such  sales  sometimea 
regulated  by  statute  and  put  more  or 


Ins.  Co.  ISS  Mass.  243,  249.  In  all  euch  less  on  the  footing  of  mortgages.  With  the 
eases  the  characteristic  fact  is  that  one  par- 1  development  of  its  effect*  there  has  ben 
If  haa  a  eholee  independent  ot  the  assMdl  sama  i«Mtlon  against  the  BnthaiBlta  doa> 
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trine  ot  Abaoluta  freedom  of  eontraet    But 
courts  Are  not  legUUture*,  Knd  are  not  At 
liberty  to  Invant  mni  apply  apeeifla  nguU- 
_  tlons  aMording  to  their  notioiu  of  eonven- 
2  lenee.    In  tha  ftbsence  of  a  statute  their  only 
•  duty  b  to  discover  thfiueaiiiiig  of  Uie  con- 
tract and  to  enforce  It,  without  a  leaning  in 
either  direction,  when,  as  in  the  present  case, 
ths  parties  stood  on  an  equal  footing  and 
were  tree  to  do  what  thejr  chose. 

The  contract  says  in  turns  that  it  Is 
ditional,  and  that  the  goods  are  to  rei 
the  property  of  the  seller  until  payment  of 
the  note  given  for  the  price.  This  stipula- 
tion is  perfectly  lawful  Harkness  v.  Bus- 
sell,  IIB  U.  8.  663,  30  L.  ed.  280,  7  Sap.  Ct. 
Bep.  SI.  So  that  tike  only  question  Is  wheth- 
er any  other  provision  of  the  oontract  is 
Inconsistent  with  this  one,  or  qnallSi 
•xplains  It  as  intended  to  do  less  than  it 
purports  to  do  when  taken  alone.  Chicago 
R.  Equipment  Co.  t.  Merchants'  Nat  Bank, 
136  U.  S.  26S,  31  L.  ed.  IM,  10  Sup.  Ct  Bap. 
OOS.  The  fact  that  poaaession  was  to  be  and 
wM  delivered,  and  that  it  must  have  been 
oontemplated  that  the  tails  would  be  put 
down  upon  a  roadway  no  doubt  assumed,  it 
sfifsnn.  wrongly,  to  belong  to  the  Eona  Com- 
pany, had  no  such  effect,  as  between  vendor 
and  vendee.  Neither  did  the  requlretnott  of 
additional  security  in  the  form  of  first-mort- 
gage bonds  of  the  ocsnpany.  It  may  have 
been  expeated  that  the  mortgage  would  «(n- 
brace  a  part  or  the  whole  of  this  property, 
but  there  is  nothing  more  oonunon  than  a 
prarlsloD  In  a  mortgage  that  It  shall  apply 
to  and  embrace  atter-aoquired  property,  with 
suffldent  description  to  asoertain  the  sams 
and  bring  it  within  the  mortgage  when  ac- 
quired. And  if  the  mortgage  would  have 
been  operative  at  onoe  by  way  of  Mtoppel 
in  favor  of  third  persons,  there  was  the 
more  reason  for  csacting  an  Interest  under 
It  to  save  the  vendor's  rights  In  that  event. 
Of  course,  the  absolute  liability  for  the  price, 
and  potting  that  liability  In  the  form  of  a 
note,  are  consistent  with  the  retention  of 
title  unUl  the  note  Is  paid.  Parties  can 
agree  to  pay  the  value  of  goods  upon  what 
eoDsidentioD  they  please  (White  v.  Solo- 
mon, 164  Mass.  610,  30  L.B.A.  53T,  42  N.  E. 
104),  and  when  a  purchaser  has  possession 
and  the  right  to  gain  the  title  by  payment, 
he  cannot  complain  of  a  bargain  by  which  he 
binds  himself  to  pay  and  is  not  to  get  the 
title  until  he  doea. 
It  was  suggested  that  the  latiflcatlon  of 
« the  contract  by  the  Kona  Company  did  not 
■  mention  the  condition.  But  It  gotaits  rights 
from  the  contract,  and,  of  course,  got  only 
waA  lights  as  the  oontract  gars.  Some 
■Uwr  Hibordinata  aoggestiona  wars  mad^ 


but  we  have  disposed  of  the  cmly  question! 
that  are  open  here. 
Judgment  reversed. 

(IW  U.  S.  349) 
DAVID  KAWANANAKOA,  Jonah  Kalanta. 
naole,    Abigail    W.    Eawananalcca,    and 
Eliiabeth  K.  Kalanianaole,  Appts., 

T. 

ELLEN  ALBBRTINA  FOLTBLANK,  Other- 
wise Known  as  Sister  Albertina,  Trustee 
for  Stella  Keomailani  Cockett,  and  Stella 
E.  Cockett,  Sole  Benefidary  under  Said 
Trust. 

Mortsasv— foredoniTO— tefldeney  Jntgniut 
—territory  >•  defendaat 

Jnrlsdiotion  to  decree  forceloaure  and 
sale  under  a  mortgage  and  to  enter  a  de- 
fldeney  judgment  la  not  defeated  because  of 
the  inability  to  join  all  the  parties  and  to 
sell  all  the  land,  due  to  a  oonveyauce  of  a 
part  of  the  mortgaged  property  to  the  terri- 
tory of  Hawaii,  which  InMsts  upon  Ua  Im- 
munity from  luit 

[No.  «a.i 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  b>  review  a  decrea 
which  afBnued  a  decree  of  foreclosure  and 
sale  under  a  mortgage  rendered  by  the  Cir- 
cuit Court  of  the  First  Circuit  In  that  ter- 
ritory.   Affirmed. 

See  same  ease  below,  17  Haw.  82. 

The  facts  are  stated  In  the  ofdnion. 

Mr.  Sidney  H.  Ballon  for  appellants. 

Messrs.  Aldis  B.  Browne,  Alexander  Brit- 
ton,  and  E.  A.  Donthitt  for  appelleea. 

3 

l£r.  Justice  Eolmea  delivered  the  opinloa? 
of  the  court: 

This  is  an  appeal  from  a  decree  affirming 
a  decree  of  foreclosure  and  sale  under  a 
mortgage  executed  by  the  appellants  to  the 
appellee.  Sister  Albertina.  17  Haw.  82.  Tha 
defendants  (appellants)  plesbded  to  tbe  Ju- 
risdiction that  after  the  execution  of  the 
mortgage  a  part  of  the  mortgaged  land  had 
been  conveyed  by  them  to  one  Damon,  and 
by  Damon  to  the  territory  of  Hawaii,  and 
was  now  part  of  a  public  street.  The  bill 
originally  made  the  territory  a  party,  but 
the  territory  demurred  and  tbe  plaintiffs 
dismissed  their  bill  as  to  it  before  the  above 
plea  was  argued.  Then  the  plea  was  over- 
ruled, and  after  answer  and  bearing  the  da- 
aree  of  foreclosure  was  made,  the  appellant! 
having  saved  their  rights.  The  decree  ex- 
oepted  from  the  sale  the  land  conveyed  t* 
the  territory,  and  directed  a  Judgment  tat 
the  sum  ranaining  due  in  eaaa  the  prooeeda 
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of  the  Bale  were  tnanScIent  ta  pkv  tha  debt. 
Eq.  Rule  02. 

The  appellant*  contend  that  the  owners  of 
the  equity  of  redemption  in  &1I  parta  of  the 
mortgage  land  muat  be  joined,  and  that  no 
deficiency  judgment  ehould  be  entered  un- 
til all  the  mortg^aged  premiaea  have  been 
■old.  In  aid  of  their  contention  they  argue 
that  the  territory  of  Han-aii  ie  liable  to  suit 
like  a  mnnicipal  corporation,  irrespective  of 
the  permission  given  hy  iti  itatutea,  which 
S  doe*  not  extend  to  this  case.  They  liken  the 
ff  territory  to  the  District  of  Columbia*  (Met- 
ropolitan R.  Co.  T.  District  at  Columbia, 
132  U.  S.  1,  33  L.  ed.  231,  10  Sup.  Ct.  Rep. 
19),  and  point  out  that  it  ha*  been  a  party 
to  suits  that  hare  been  before  this  court 
(Damson  t.  Eftwaii,  104  U.  8.  164,  4B  L.  ed. 
•18,  24  Bnp.  Ct  Rep.  617j  Carter  t.  Hawaii, 
ZOO  U.  a  266,  60  L.  ed.  470,  28  Sup.  Ct. 
Bep.  246). 

The  territory,  of  course,  conld  wafve  it* 
sxemption  [Smith  t.  Beeves,  178  U.  S.  438, 
44  L.  ed.  1140,  20  Sup.  Ct  Rep.  019),  and  It 
took  no  objection  to  tha  proDeedings  in  the 
eases  cited  if  It  could  have  don«  so.  Be« 
■ot  of  April  30,  IBOO,  chap.  330,  |  SB.  81 
Stat,  at  I,.  141,  180.  But  in  the  eaae  at  bar 
it  did  object,  and  the  question  raised  i* 
whether  the  plaintlfTs  ware  bound  to  yield. 
Some  doubts  have  been  expreaoed  as  to  the 
source  of  the  immuaity  of  a  sovereign  power 
from  suit  without  its  own  permisi' 
the  answer  has  been  public  property 
fore  the  days  of  Hobbea.  Leviathan,  ehap.  26, 
£.  AsoTereignIsexemptfromsuit,not because 
of  any  formal  conception  or  obsolete  theory, 
but  on  the  logical  and  practical  ground  that 
there  can  be  no  legal  right  as  against  the 
authority  that  makes  the  law  on  which  tha 
right  depends.  "Car  on  peut  bien  rtoevoir 
toy  d'oulruy,  tnoM  il  eat  impottihle  par  na- 
ture d«  M  donnor  loy."  Bodin,  Republique, 
1,  chap.  8,  ed.  1829,  p.  132;  Sir  John  Eliot,  De 
Jure  Maiestatis,  chap.  3.  Namo  ma  tlotuto 
Ugaivr  neeeuitative.  Baldue,  De  Leg.  at 
Const.  Digna  Vox,  2.  ed.  1406,  foL  Sib,  ed. 
1630,  fol.  61. 

As  the  ground  la  thu*  logical  and  practical, 
the  doctrine  la  not  oonflned  to  powers  that 
are  wirereign  in  the  full  aenie  of  Juridical 
theory,  but  naturally  ia  extended  to  those 
that,  in  actual  administration,  originate  and 
ahange  at  their  will  the  law  of  contract  and 
property,  from  which  persona  within  the  ju- 
risdiction derive  their  rights.  A  suit  pre- 
supposes  that  the  defendants  are  subject  to 
the  law  invoked.  Of  course  it  cannot  be 
maintained  unless  they  are  so.  But  that  is 
not  the  case  with  a  territory  of  the  United 
States,  bccauae  the  territory  itaelf  is  the 
fountain  from  which  right*  ordinarily  flow. 
It  is  true  that  Congress  might  Intervene, 

•Bd.  NdU.— For  caus  in  point,  ■••  voL  It,  C< 


just  as,  In  the  ase  of  a  state,  the  Conatitu- 
tloo  does,  and  the  powei-  that  can  alter  the  « 
Coustitutiou  might.  But  the  rights  that  ex-  £ 
ist  are  not  created  by^Congresa  or  the  Con-  * 
atitutlon,  except  to  the  extent  of  certain 
limitations  of  power.  The  Di strict  of  Co- 
lumbia ia  different,  because  there  the  body 
of  private  rights  is  created  and  controlled  by 
Congress,  and  not  by  a  legislature  of  the 
District.  But  for  the  territory  of  Hawaii  it 
is  enough  to  refer  to  the  organic  act.  Act 
of  April  30,  1900,  obap.  339,  H  6,  06.  31 
Stat  at  L.  141,  142,  160.  Coffield  v.  Terri- 
tory, 13  Haw.  478.  See,  further,  Territoi/ 
V.  Doty,  1  Pinney  (Wis.)  300,  405;  Lang- 
ford  V.  King,  1  Mont  33;  Fiak  v.  Cuthbert, 
2  Kont  G93,  GB8. 

However  it  might  bs  in  a  different  case, 
when  tha  Inability  to  join  all  parties 
and  to  sell  all  the  land  Is  due  to  a  oonvey- 
ance  by  the  mortgagor  directly  or  indirectly 
to  the  territory,  the  court  is  not  thereby  de* 
prived  of  ability  to  proceed. 

Decraa  afflimed. 

Mr.  Justice  HarUn  concurs  fa  tha  result. 

' (SOB  U.  8.  UB) 

0.  Q.  BALLEaJTYME  and  Honolulu  Bj^U 
Transit  &  Land  Company,  Appts., 

WILLIAM  O.  SMtTH,  Trustee]  The  Faotfla 
Heights  Bleetrh  Ballway  Company,  Lim- 
ited,  and  a  &  Dasky. 
Mortgage— foredOBDia    tale— «attlng    uUa 
for  inadaqnacy  of  prica. 

A  foreclosure  sale  of  mortgand  prop- 
erty may  be  set  aside  before  aoolrmatioa 
iqton  the  single  ground  of  Inadequacy  of 
price  if  such  price  ia  grossly  disproportlou- 
ata  to  the  value  of  the  property,  a 

[No.  eie.] 


PFEAL  from  the  Supreme  Court  of  tha 
Territory  of  Hawaii  to  review  ft  judg- 
ment which  aiBrmed  an  order  of  the  Third 
Judge  of  the  First  Circuit,  in  that  terri- 
tory, refusing,  because  of  the  Inadequacy  of 
the  price,  to  eonflrm  a  foreclosure  sale  of 
mortgaged  property.    Affirmed. 
See  same  ease  below,  IT  Haw.  96. 
Statement  by  Mr.  Justice  Brewer:  _ 

This  ia  an  appeal  from  a  judgment  of  tbeS 
supreme  court  ot*the  territoiy  of  Hawaii* 
<17  Haw.  00),  affirming  an  order  of  tha 
third  judge  of  the  first  circuit  court  In  the 
territory  of  Hawaii,  which  refused  to  etm- 
flrm  a  sale  of  property  made  by  a  oommls- 
'  >ner  under  order  of  court  In  a  foraeloaure 
it  brought  by  Wnilam  0.  Smith,  as  trus- 
tee, against  tha  FuUa  Hai^ito  Beetito 
Dig.  iiortsaiM,  I  iHm 
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BftUwft7  Ckwrqwnr,  Umlted,  a  H^mlinn  eor- 
pontloii,  vid  directed  that  tha  property  be 
agvln  offered  for  ule.  The  nit  wu  brought 
to  forecloM  a  tmrt  deed  of  fSO.OOO  ex*- 
«nted  by  the  rmilway  oompuiy  to  SiDith,  as 
tnutee,  on  April  1,  1902,  uid  purporting  to 
aoDTej  an  aleetrie  railway  Z^  miles  In 
length  and  ronnlng  np  to  Facifio  Heights, 
with  its  equipment  o(  every  Idnd,  and  also 
all  land  and  other  proper^  eoiiT^ed  to  it 
by  deed  from  one  Charlea  S.  Daaky,  dated 
January  2S,  1902. 

The  sale  «as  made  on  Febmary  4,  lOOfi, 
tor  the  smn  of  |I,10O.  It  was  in  hulk  of  the 
entire  property  covered  l^  the  mortgage,  v- 
Mpt  a  e&ble  and  ooudenser,  whiidi  were  of 
comparatively  little  value,  and  which,  for 
naaons  not  at  all  affecting  the  merits  of  this 
■anttorersy,  were  not  sold  with  the  balance 
of  the  prt^ierty.  The  oommiMionET  who 
made  the  aale  reported  that  the  amount 
realized  was  dlsproporUonate  to  the  valne 
of  the  property  eold,  and  reeommended  thftt 
ii  should  not  be  eonflrmed,  but  that  lueh 
further  order  should  be  made  as  to  the  court 
should  seem  meet  In  the  premiHS.  On  the 
hearing  of  a  motion  to  eonflrm  the  sale, 
and  objections  thereto,  the  trial  court  found 
that  the  evidence  was  overwhelming  that  the 
actual  value  of  the  property  was  at  least 
■even  times  the  amount  at  which  the  prop- 
arty  was  struck  off,  that  being  the  highest 
and  best  bid  therefor. 

HeNN.  David  L.  Withlngton  and  William 
B.  Castle  for  appellanta. 

Meeere.   Frauds   H.    Hatch,   William   0. 
Smith,  A.  Lewis,  Jr.,  and  L.  J.  Warren  for 
a  appeUees. 

a 

•    ■  Mr.  Justice  Brewer  delivered  tha  opinion 
of  the  court: 

The  question  presented  is  whether  a  eourt 
of  equity  may,  prior  to  any  order  of  oon&r- 
matlon,  set  aside  a  foreclosure  sale  of  mort- 
gaged property  upon  the  single  ground  of  in- 
adequacy in  price;  and  further,  whether,  if 
It  has  that  power,  the  Inadequacy  here 
shown  Is  10  gross  as  to  Justify  such  action.  It 
doea  not  appesir  that  Uiere  was  any  fraudu- 
lent conduct  on  the  part  of  the  purchaser  or 
any  combination  to  restrict  bidding.  The 
sale  was  duly  advertised.  It  was,  so  far  as 
disclosed,  open  and  public  and  the  bid  re- 
ported was  the  highest  Nothing  in  time  or 
place  or  lack  of  attendance  of  buyers  ia 
shown.  Many  of  the  oonsldaratloae,  there- 
fore, which  have  Influenced  courts  of  equl^ 
to  set  aside  Judicial  sales  are  not  to  be  found 
In  the  present  oaae.  Indeed,  the  only  sub- 
stantial objeotion  is  tliat  the  amount  of  the 
bid  is  largely  below  tha  nine  of  the  prop- 
«t7.    Bomathing  may  ba  Mid  on  mA  side 


of  the  question;  on  the  one,  that  a  eourt  at 
equity  owes  a  duty  to  the  creditora  aaakiiig 
its  assistance  In  subjecting  property  to  tha 
payment  of  debta,  to  see  that  the  property 
brings  something  like  its  true  value  in  order 
that,  to  the  ezt«nt  of  that  value,  the  debta 
secured  upon  the  proper^  may  be  paid;  that 
It  owaa  them  something  more  than  to  merely 
take  care  that  the  forms  of  law  are  com- 
plied with,  and  that  the  purchaser  is  guilty 
of  no  fraudulent  act;  on  the  other,  that  it  ia 
the  right  of  one  bidding  In  good  faith  at 
an  open  and  public  sale  to  have  the  proper^ 
for  which  he  bids  struck  off  to  him  if  he  ba 
the  highest  and  best  bidder;  that  if  he  ba 
free  from  wrong  he  should  not  be  deprived  of 
the  benefit  of  his  bid  simply  because  others 
do  not  bid,  or  beoanse  parties  interested 
have  done  nothing  to  secure  the  attendanes 
of  thoae  who  would  likely  give  for  tha  prop-e 
er^  something  nearer  Its  value;  that  if  tfaaS 
•oreditors  make  no  effort,  and  are  willing  to* 
take  the  ohanoea  of  a  general  attendauoe, 
they  have  no  right  to  econplain  on  the 
ground  that  the  property  did  not  bring  what 
it  should  have  brought. 

In  England  the  old  rule  was  that  in  ehan* 
eery  salea,  until  eouQrmatlon  of  the  master's 
report,  tha  bidding  would  be  opened  upon  a 
mere  offer  to  advance  the  price  10  per  cent; 
but  this  rule  has  been  rejected,  and  now  both 
in  England  and  this  oountry  a  sale  will  not 
be  set  aside  for  mere  inadequacy  of  price  un- 
lees  that  Inadequacy  be  so  gross  as  to  shock 
the  conscienoe,  or  nnless  there  be  additional 
circumstances  against  its  fafme«.  But  11 
there  be  great  Inadequacy,  slight  ejrcum- 
stancea  of  nufaimeaa  in  the  conduct  of  Ua 
party  beneflted  by  the  sale  will  be  sufficient 
to  justify  setting  it  aside.  Oraffam  v.  Bur- 
gess, 117  n.  G.  180,  191,  192,  20  L.  ed.  830, 
842.  843,  6  Sup.  Ct.  Rep.  686.  It  Is  difficult 
to  formulate  any  rule  more  definite  than 
this,  and  each  case  must  stand  npcm  its  own 
peculiar  facts. 

It  was  said  by  Mr.  Chief  Justice  Waite,  In 
Hayhew  v.  West  Virginia  OU  &  Oil  I«nd  Co. 
24  Fed.  200,  21«,  "that  In  ohanoery  a  bidder 
at  a  sale  by  a  msater,  under  a  decree  <4 
court,  is  not  considered  a  purchaser  until 
the  report  of  sale  is  confirmed."  Saa 
also  Magann  v.  Segal,  34  C.  C.  A.  323,  02 
Fed,  262,  26fi;  Jennings  v,  Dunphy,  174 
la  88,  60  N.  E.  1040;  Yanbusnua  v.  Ma- 
loney,  2  Met.  (Ey.)  600,  662;  Sumner  v. 
Beaeoms,  04  N.  C.  371;  Branch  v.  Griffin, 
90  N.  a  17S,  6  S.  E.  803,  SOS.  The  power 
of  a  court  of  equity  in  reference  to  a  resale 
was  affirmed  by  this  court  in  Pewabie  Min. 
Co.  V.  Mason,  146  C.  S.  340,  30  L.  ad.  732, 
IE  Sup.  Ct  Rep.  887,  In  which  ease  we  mU 
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(p.   SfiS,   L.   ed.   p.   7M,  Sup.   Ct.  B^  p. 
8B8): 

"The  qneation  in  this  out  !■  whether  tha 
nuster'B  aala  ahall  Rtend.  It  may  be  stated 
fenerally  that  there  is  a  meaaure  of  diaer*- 
tion  in  *  court  of  equity,  both  M  to  the 
nuinner  and  the  oondJtiona  of  inch  a  sale,  at 
w«Il  as  to  ordering  or  refusing  a  resale.  The 
ehaacellvr  will  alway*  make  aaoh  provi- 
■ioni  for  notioe  and  otlier  oonditioDB  aa  will 
in  hi*  judgment  beat  protect  the  rights  of  all 
Interested,  and  make  the  sals  most  proflt- 
a  able  to  all ;  and  after  a  aale  hat  once  been 
•  made,  he  will/oertainly  before  eonflnnatlon, 
tee  that  no  wrong  hat  been  accomplished  In 
and  by  the  manner  in  which  it  waa  conduct- 
ed." 

See  alw  Schroeder  T.  Tomi^  161  V.  EL 
334,  40  L.  ad.  7E1,  IB  Sup.  Ct  Bep.  SIZ. 

Now,  In  tht  eaae  before  nt,  the  commit- 
tbmer  who  made  the  tale  reported  againtt 
it*  confirmation.  It  was  not  eonflrmed,  but 
set  atide  by  the  trial  court,  which  found 
that  the  evidence  was  orerwhelming  that  tha 
■etoal  value  of  the  property  was  at  least 
■even  timei  the  amount  of  the  bid.  While 
tha  testimony  is  not  preaerred,  It  ia  atated 
t^  the  mpnme  court  of  the  territory  that  it 
waa  claimed  that  only  four  years  before  the 
■ale  the  property  oost  $78,000,  caclnalve  of 
the  right  of  way.  it  waa,  in  fact,  bonded 
leM  than  three  year*  before  for  |S0,OO0. 
Speaking  In  general  terma,  it  consisted  of  an 
electric  railway  S%  miles  in  length,  two 
freight  care,  two  paasenger  eata,  and  other 
appliances  for  running  the  railway.  All 
this  waa  sold  for  $1,100.  The  action  of  the 
trial  oonrt  in  setting  aside  the  sale  waa  ap- 
proved by  the  supreme  court  of  the  territory. 

Under  the  circumstances,  we  think  the 
order  of  the  supreme  court  should  be  sus- 
tained. While  we  are  disinclined  to  any  ac- 
tion which  will  impair  confidence  In  the  sta- 
bility of  judicial  sales,  yet,  with  the  ooncur- 
rence  of  judicial  opinion  adverse  to  this  sale, 
considering  the  amount  of  property  Bold, 
the  meager  sinn  bid  by  the  purchaser,  the 
opress  finding  that  the  overwhelming  teati- 
mony  waa  to  tiie  effect  that  the  property  was 
worth  at  leaat  seven  timet  more  than  the 
mm  bid,  and  also  recognizing  that  the  eourta 
which  have  paaaed  upon  this  question  are 
mush  more  familiar  with  the  condition  of 
things  in  Hawaii,  and  therefore  more  compe- 
tent to  appreciate  the  aigmficance  of  the 
tranaactiocs  attending  the  sale,  we  have 
eome  to  the  conclusion  that  It  would  not 
be  right  to  reverse  the  ruling  below  and  coa- 
Inn  the  sale. 

Ths  judgment  of  tlie  Sapraaa  Oooit  of  tha 
Xarritoiy  of  Haw^  !■  iMmil. 
t7  &  O-M, 


HUNT  T.  NEW  YOSK.  COTTON  EXCHANGE.  O* 

(SOI  V.  B.  122) 
CLABENOB  P.  HUNT,  Appt, 


NBW  YORK  COTTON  EXCHANGB. 

Conrts— jntisdictioiuil  amoiut 

I.  The  Jurisdictional  amount  Involved 
In  a  suit  brought  by  the  New  York  Cotton 
Exchange  to  enjoin  the  defendant  from  re- 
ceiving and  using  quotatioDt  of  sales  on 
such  exchange  until  he  ehall  have  acquired 
the  right  to  reoeive  them  from  the  exobango, 
or,  with  Its  consent  and  approval,  from  one 
of  the  telegraph  companies  authorieed  to 
distribute  them,  ia  to  Qe  measured  by  ths 
value  to  the  exchange  of  the  right  to  eon- 
trol  the  quotations,  and  not  by  the  rate 
paid  by  toe  defendant  under  hta  contract 
with  the  telegraph  eompany  fnmlaliing  him 
with  such  quotations. 
Erldence   —  mffldeney   —   Jntltdlctlaiul 

amount. 
8.  The  effect  of  testimony  In  a  lult  by 
the  New  York  Cotton  Exchange  to  onjob 
the  defendant  from  reoeiving  and  uaing  quo- 
tatjona  of  talea  on  such  exdianse,  that  tha 
value  of  the  right  to  control  tnese  quota- 
tions ia  much  greater  than  f2,000,  ia  not 
impaired  by  evidence  that  the  value  of  quo* 
tationa  of  aaiea  varlea  with  the  volume  ot 
buaineea. 
Court*  —  enjoining    proceedinst    ta    itatt 

court. 
8.  Enjoining,  at  the  suit  of  the  New 
York  Cotton  Exchange,  the  receipt  and  uae 
by  the  defendant  of  quotations  of  sales  on 
such  exchange,  ia  not  forbidden  to  a  Fed- 
eral einmit  ooort  by  U.  S.  Rev.  Stat.  |  720, 
U.  S.  Comp.  Stat.  IBOl,  p.  Ml,  aa  enjoining 
^rooeedJngs  in  a  state  court,  becauBe  an  in- 
jnnction  has  been  granted  by  a  state  court 
in  a  pending  suit  between  defendant  and  a 
telegraph  eompany,  reatrainin^  the  latter 
from  refueing  to  fnrniah  him  with  auch  qno- 

[No.  314.] 


APPEAL  from  the  Circuit  Court  of  tha 
United  States  tor  the  Western  Dittrlet 
of  Tenaeaeee  to  review  a  decree  enjoining  de- 
fendant from  receiving  and  using  qnotationa 
of  aalea  made  upon  the  New  York  Cotton 
Exchange,     Affirmed. 

Bee  aame  case  below,  on  motion  for  pra> 
liminary  Injunction,  144  Fed.  Gil, 

Statement  by  Mr.  Justice  McKenna;  g 

•This laabtU in equily brought  by  theNew^ 
York  Cotton  Exchange,  a  New  York  corpo- 
ration, against  appellant,  a  citizen  of  Ten- 
neeaee,  in  the  circuit  court  of  the  United 
States  tor  the  western  district  ot  Tennessee, 
to  enjoin  him  from  receiving  and  using  the 
quotations  of  tales  made  upon  the  csohanga. 
The  caac  ia  here  on  questions  of  Jurlidietion, 
and  only  a  ■ynopda  of  tlu  friiwipal  beta 
aU^ia  MiiiMaqy 
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The  exeluuigs  Ii  a  private  corpon^tloD  un- 
der tlie  kwB  of  New  York,  with  450  mem- 
ben,  &ad  owu  in  the  eity  of  New  York  a 
building  for  the  use  of  ite  member*,  and  oon- 
ducts  therein,  on  ereiy  hueinesa  day,  cotton 
■alet  for  present  and  future  deliTeiy,  the 
tntnsferB  aggregating  many  million  bales 
of  cotton  annuallj.  The  purchasu  and  tales 
for  future  delivery  are  permitted  to  be  made 
and  are  made  onlj  during  market  hours  and 
1^  opes  viva  vom  bidding,  and  the  Knowledge 
of  the  prices  thus  made  has  become  a  species 
of  property  of  such  Talus  tliat  telegraph 
CMopauies  pay  large  sums  of  money  to  the 
•xehange  for  the  prlvil^e  of  receiving  in- 
stantaneously the  quotations,  and  distribut- 
ing the  same  to  customers  and  many  per- 
■ons  in  the  United  States  who  are  engaged 
In  the  cotton  commission  business.  Such 
persons  are  willing  to  pay  and  du  pay  the 
telegraph  oompudea  tlierefor,  and  the  ez- 
ebange  realisss  from  the  distribution  of  the 
quotations  through  the  telegraph  eompaniea 
large  sums  of  money  annually.  The  quota- 
tions are  such  peculiar  kind  of  property  that 
their  value  depends  upon  the  power  of  the 
exchange  to  confine  the  transmission  and  dis- 
tribution thereof  to  such  telegraph  compa- 
nies and  their  distributing  agencies  as  will 
contract  therefor  with  the  exchange,  and 
that,  if  any  person  or  oorporation  Is  pennlt- 
n  t«d  to  promptly  aoquire  the  quotations  sur- 
r  reptitionsly  oc^bj  theft,  or  without  paying 
the  exchange  therefor,  such  person  or  corpo- 
ration can  promptly  give  the  same  to  numer- 
ous other  penont,  and  the  telegraph  con- 
panies  contracting  with  the  arehange  would 
thus  be  put  at  a  disadvantage  In  competi- 
tion with  such  persons  so  obtaining  the  quo- 
tations without  pay  for  them,  and  would 
thereby  be  deterred  from  continuing  to  pay 
the  exchange  the  prices  provided  in  the  emi- 
tracta  with  the  telegraph  eompacles.  The 
manner  of  collecting  and  distributing  the 
quotations  is  detailed,  and  yearly  the  cost 
to  the  exchange,  it  Is  alleged,  ts  $4,S00. 
Prior  to  1S93  the  exchange  permitted  the 
telegraph  eompaniea  to  gather  the  quota- 
tions through  their  own  employees  upon  the 
floor  of  the  exchange  building,  and  to  dis- 
tribute them  without  any  effective  reatrle- 
tioDS  upon  the  persona  entitled  thereto,  with 
the  TMUlt  that  many  persons  used  the  same 
In  condneting  so-called  "bucket  shops,"  by 
reason  thereof  the  bueket-shop  evil  assumed 
sueh  large  proportions  and  became  so  se- 
rious as  to  materially  affect  the  tegitimate 
transactions  upon  the  floor  of  the  exchange, 
Knd  its  mendiers  ware  deprived  of  many 
flostomers.  The  exobange  therefore  found  It 
Bseessary  to  terminate  such  ri^t  or  license 
of  tbe  telegraph  oraupaniea,  and  to  that  end 
made   contracts   with    thND.     The  contracts 


are  atUched  to  the  bill.  It  Is  enough  to  say 
of  them  that  under  them  the  companies  re- 
ceive  the  quotations  under  the  condition  not 
to  furnish  them  to  any  persons,  firms,  or  oor- 
porations  who,  or  which,  may  b«  directly  or 
Indirectly  engaged  in  tUe  promotion  or  main- 
tenance of  budcet  shops  or  other  places 
where  sueh  continuous  quotations  are  used 
sa  a  basis  for  bets  or  other  illegal  oontraets 
based  upon  fluctuations  of  the  prices  of  cot- 
ton dealt  in  on  tbe  exchange.  Nor  shall  the 
companies  directly  or  indirectly  furnish  the 
quotations  to  any  person,  firm,  or  corpora- 
tion, whether  members  of  the  exchange  or 
not,  until  sueh  person,  firm,  or  corporation 
shall  have  submitted  an  application  In  writ- 
ing to  the  exchange  in  such  form  aa  It  shall 
provide,  and  until  it  has  approved  of  the  ap- 
plication. The  exobange  has  power  to  re-^ 
voke  its  approval.  In  such  event  the  qom>M 
panics  shall  cease* to  furnish  tbe  quotations^* 
and.  If  they  have  installed  tickers  or  wires  in 
tbe  office  or  place  of  business  of  such  person, 
firm,  or  corporation,  they  shall  immediate^ 
remove  the  same.  This,  however,  they  are  ni^ 
required  to  do,  "or  to  discontinue  servtes 
furnished  by  any  other  means,  which  are 
under  mtraint  by  Injunctions  of  tiie  eourta 
during  the  pendency  of  the  injunction."  la 
ease  of  an  application  once  approved  and 
afterwards  disapproved  by  tbe  exchange  and 
a  suit  be  commenaed  against  the  eompaniea 
on  aooount  of  the  disoontinuance  of  the  quo- 
tations, tha  exehanga  shall  defend  sueh  suits 
at  its  expense  and  pay  all  fines,  penalties, 
etc,  to  whleh  the  eompanies  may  be  subject. 
In  oases  where  an  appliwtion  hoi  not  been 
approved  by  the  exchange,  suits  against  tht 
companies  for  refusal  to  furnish  the  quotA- 
tions  shall  be  defended  at  the  expense  of  tbs 
companies,  which  shall  use  diligent  efforta 
to  secure  the  removal  of  Injunctions.  If 
the  suit  shall  be  brought  against  the  ex- 
change it  shall  defend  at  its  own  ooct.  For 
the  purpose  of  protecting  the  companies 
against  the  nas  of  quotations  originating 
on  the  exchange  by  parties  not  entitled  ts 
them  the  oompaniea  may  prosecute  suits  in 
their  own  name  or  that  of  the  exchange  to 
prevent  or  stop  snch  competitive  use. 

The  West«m  Union  Telegraph  Company 
has  to  pay  the  exchange  for  the  quotationa 
C13,S64  per  annum  In  equal  instalments  of 
91,132  at  the  class  of  each  m<»th.  Ths 
form  of  Uie  applioatlon  Is  attached  to  tht 

It  Is  allied  that  all  persons  receiving  ths 
quotations  have  mads  applications  In  tht 
form  set  out,  except  in  a  few  instances, 
when  persons  who  were  receiving  quotations 
from  the  eompanies  prior  to  the  (Keention  of 
the  oontraota  have,  since  the  execution  ther^ 
at,  seenred  temporaty  injonsUons   (the  ac* 
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•luuiga  not  being  a  p^rfy  to  th*  suits}  to  en- 
join the  oompcnlee  from  witUiolding  or 
withdrawfog  the  quotatiouB,  oa  the  ground 
tbftt  such  person!  wen  not  Tequirad  to  ilgn 
such  Applications  or  secure  the  spprovsl  ol 
the  esch&nge. 
The  detendant^  Clarenee  P.  Hunt  (sppel- 
ti  but),  haa  not  made  spplicfttion  to  either  of 
*'  the  compBiiiiee  or  the  ezch&nge,  nof'hss  the 
exchange  consented  to  hie  receipt  of  the  quo- 
tatiDna.  On  J11I7  14,  1903,  he  was  receiving 
from  the  Western  Union  Telegraph  Compsny 
the  quotations,  and  the  MHnpon;  on  said  ia.j 
notified  him  of  the  contract  between  it  «i4 
the  exchange,  and  that  under  said  oontroct 
the  companj  would  be  required  to  and  would 
eeose  furnishing  the  quotations.  Hnnt  de- 
clined to  make  on  application,  but  In  lieu 
thereof,  on  July  SI,  1B03,  filed  In  the  abas- 
eery  eourt  of  Shelbj  county,  Tennessee,  a 
petition  agalnet  the  company  to  enjoin  it 
from  cessing  to  furnish  him  said  quota- 
tions. An  S0  parte  injunction  was  issued. 
The  company  thai  filed  its  answer,  and,  the 
cause  ooming  on  for  final  hcMing  on  bill 
and  answer,  decree  was  entered  for  It.  The 
supmne  oourt  of  the  state  rereraed  the  de- 
eree  without  deciding  the  merits,  tor  the  rea- 
son that  the  ohonoery  eourt  should  not  have 
deolded  the  cause  on  bill  and  answer,  but 
should  hare  awaited  the  toldng  of  evidence. 
The  cause  Is  now  pending  and  the  injtme- 
tloa  is  still  In  force,  and  that  by  reason 
thereof  only  the  company  is  furnishing  Hunt 
the  quotations.  And  it  I*  alleged  "that  such 
anthorised  reeelpt  and  use  of  said  quotations 
hy  said  defendant  is  oolculated  to  and  In 
time  will.  If  not  entirely  stopped,  seriously 
Impair  the  value  to  your  orsior  of  its  quo- 
tations, and  that  If  eren  one  person  within 
the  jurisdiction  of  this  eourt  be  allowed  to 
•ecure  such  quotaUons  without  restrictions 
M  to  the  use  thereof  which  your  orator  Im- 
pooes  as  aforeaaid,  suoh  person  can  fnmith 
them  to  all  the  bucket  shops  and  other  per- 
sons witnbi  the  United  States  desiring  them, 
and  thus  entirely  defeat  the  efforts  of  your 
orator  to  prevent  their  use  in  bucket  shops 
as  a  boaia  of  their  filial  beta,  and  mate- 
rially impair  the  right  of  your  orator  to  de- 
riTC  a  revenue  fran  the  distribution  of  said 
quotations." 

It  is  further  silked  that  there  is  no  ade- 
quate remedy  at  law,  and  that  "the  amount 
Involred  and  matters  in  dispute,  exclusive 
of  Interest  and  costs,  Is  much  more  than  the 
sum  of  92,000."  An  injunction  woe  prayed. 
^  A  preliminary  injunction  was  Issued.  IM 
g  Fad.  511. 

•  *The  appellant  filed  a  pie*  to  the  jurisdic- 
tloB,  traversing  the  auctions  of  the  bill 
irttieh  averred  the  jorisdiotional  amount. 
A  nplleatlon  to  the  plw  was  filed.     The 


eourt  sustained  the  jurisdiction.  The  appel- 
lant then  filed  on  answer,  is  which  he  al- 
leged that  the  eontroets  with  the  telegraph 
'  1  were iUegoI and  Toid,andthat  ths 
hod  no  right  to  require  the  mak- 
ing of  applications  to  it,  and  no  right  to  re- 
quire the  companies  to  refuse  the  quota- 
tions to  persons  applying  therefor,  because 
suoh  parsons  refused  to  make  appUoaUon  to 
the  ezobange.  He  admitted  that  he  hod  not 
made  on  applieatim  to  the  exchange,  but 
had  been  desirous  and  even  anxious  to  pay 
for  the  use  of  the  quotations  and  conform  to 
any  reasonable  rules  or  regulations,  by 
whomsoever  prescribed.  He  allied  that 
those  stated  in  the  bill  were  not  reoaon- 
oble,  but  unjust,  oppreasive,  and  illegal. 
And  further,  that  he  oommenced  buslneaa  in 
Memphis  as  a  broker,  dealing  tn  cotton, 
stocks,  grain,  and  provisions,  about  ths 
month  of  Uoreh,  ISS8,  and  mode  applica- 
tion to  the  Western  Union  Telegraph  Com- 
pany, under  Its  dcoignatlon  of  the  Oold  ft 
Stock  Telegraph  OMnpai^,  for  its  quota- 
tions by  "ticker."  The  application  was  ao- 
eepted,  he  agreeing  to  pay  therefor  the  warn 
of  $ZB  per  month.  He  has  oontlnned  to  r»- 
eeive  the  quotations  until  the  present  time, 
and  has  built  up  and  has  now  a  eonsideroble 
business,  at  great  expense  and  Islwr,  and 
the  value  and  profits  of  the  business  depend 
largely  upon  the  receipt  and  use  of  the  quo- 
tations '^  and  through  the  "tiidcer,'  under 
and  In  acoordonce  with  the  oontroet"  The 
quotations  are  reeeivad  through  the  "ticker" 
automatically, — a  spedmen  of  whioh  Is  at- 
tached to  the  answer, — and  the  letters  and 
figures  are  at  once  put  upon  a  blackboard 
in  his  ofiloe  for  reference  and  use,  and  are 
used  immediately  for  the  transaction  of  busi- 
ness. They  Indicate  New  Tork  as  the  place 
frcm  which  the  quotations  are  sent,  the  time 
of  sending,  the  month  ths  eotton  has  been 
sold  for.  He  bos  transacted  no  bnidnees  ^- 
cept  as  a  broker,  as  stated,  and  Is  duly  li- 
censed under  the  laws  of  Tenneesee.  Every 
transoctioa  made  by  him  as  wldeneed  by  aS 
report  made  to  his*ettstomers  upon  a  form,? 
a  copy  of  which  is  attached  to  the  answer. 
The  report  evideaoes  the  consummation  of 
the  contract,  and  has  upon  it  the  following: 
"All  orders  for  the  purchase  or  sale  of  any 
article  are  received  and  executed  with  the 
distinct  understanding  that  Mtttol  deltcefy 
is  Dontemplated  where  oi:dsr  Is  executed, 
and  that  the  party  giving  the  order  so  on- 
derstoada  and  sgrees." 

Shortly  after  July  14,  IBOS,  he  was  in- 
formed that  the  evehonge  hod  required  the 
telegraph  oompony  to  cancel  its  contract 
with  him,  and  to  take  tiie  ticker  out  of  his 
office,  and  to  cease  to  tumlah  to  him  the 
quotatiooiBi  thereupon  he  oad  other  persona 
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■imiUrl;  engaged  In  biJdneM  of  broker  com- 
menced in  the  chtmoery  oourt  of  Shelby 
eounty  the  ioit  mentioned  in  the  bill.  The 
reeord  and  proceedings  in  the  nijt  are  re- 
ferred to  KB  part  of  tlie  uiBver.  The  bill 
In  thftt  suit  prayed  an  Injunction  against 
the  telegraph  company  from  removing  the 
ticker  or  refusing  to  furnish  the  quotation! 
a*  long  as  the  company  fumiahed  than  to 
uiy  other  person.  A  preliminaiy  Injunction 
was  granted.  The  Western  Union  Telf^raph 
Company,  the  defendant  in  the  luit,  an- 
swered, and  based  its  defense  snbitantially 
upoD  its  contract  with  the  exchange.  Hunt, 
upon  the  authority  of  such  contract,  and  up- 
on information  and  belief,  arerred  that  the 
answer  was  so  filed  by  the  company  at  the 
request,  and  by  the  direction,  and  for  the 
benefit,  of  the  exchange,  "and  with  the  view 
and  for  the  purpose  of  asaerting  and  set- 
ting up  for  him,  and  in  his  belief,  the  very 
same  matters  and  grounds  and  causes  of  ao- 
tion  as  are  set  up  and  relied  upon  in  this 
suit."  Upon  the  hearing  the  injunction  waa 
discharged  and  the  court  dismissed.  The  de- 
cree was  rercraed  by  the  inpreme  oourt  of 
the  state  and  the  injunction  eontlnued  in 
force.  The  opinion  of  the  luprsne  court  is 
made  part  of  the  anawer.  It  appears  there- 
from that  the  court  oonaidered  that  a  so- 
riong  question  was  preaented  by  the  defense 
of  the  contracts  between  the  telt^raph  com- 
panies and  the  exchange.  It  was  said  upon 
S  the  defense  two  questions  arose, — one  of  fact, 
V  whether  the  contracta  were  mads|*the  other 
of  law,  whether,  conceding  the  existenee  of 
the  eontracta,  did  "they  furnish  a  sufficient 
answer  to  the  demands  of  the  oomplsln- 
ants."  The  oourt  declined  to  paaa  upon 
either  question,  regarding  the  record  imper- 
fect.   The  court  continued  the  Injunction. 

The  suit  is  still  pending  in  the  chancery 
court,  and,  by  reason  of  his  oontiact  with 
the  company  of  May  1,  18BB,  and  the  in- 
junction. Hunt  has  remained  in  the  use  and 
enjoyment  of  the  ticker,  "and  Is  receiving, 
and  the  Western  Union  Telegraph  Com- 
pany haa  been  and  is  furnishing  him,  the 
continuous  quotations  described  in  tbe  bill 
and  In  this  answer."  And  it  is  averred  that 
that  suit  embraces  the  same  questions  of 
fact  and  lav  as  this  present  suit  and  Is  be- 
tween the  same  parties  plaintiff  and  defend- 
ant, and  the  decree  to  be  pronounced  will 
adjudicate  and  dispose  of  the  same  matters 
ef  controvert.  Iliat  suit  ia  relied  on  aa 
a  bar  to  the  present  one,  and  It  is  insisted 
that  the  circuit  court  bad  no  jurisdiction  to 
grant  or  issue  the  injunction  pr^ed  for,  as 
"it  would  require  and  oMnpel  the  violation 
and  breach  of  the  injunction  granted  and  In 
foroe  in  the  chancery  court  of  Shelby  coun- 
tj,  and  the  undoing  of  what  haa  beoi  dona 


and  ia  to  be  done  in  the  course  of  the  said 
suiL"  The  other  allegations  of  the  answ« 
are  not  material  to  the  question  now  in- 
volved. A  replication  to  the  answer  waa 
filed.  The  ease  waa  submitted  on  the 
pleadings  and  exhibits,  agreement  of  coun- 
sel as  to  certain  paragraphs  of  the  bill, 
evidence  taken  before  the  court,  which  con- 
sisted of  the  reoord  of  the  suit  In  Shelby 
county,  and  testimony  of  witseases.  It  waa 
decreed  that  a  permanent  injunction  issue 
reetrainlng  Hunt  In  accordance  with  tha 
prayer  of  the  bill.  Extracts  from  the  testi- 
mony will  appear  in  the  opinion  of  tb* 


Messrs.  Thomas  B.  Tnrley  and  Willian 
H.  Carroll  for  appellant. 

Messrs.  Henry  S.  Kobbins,  Heniy  W.  Taf^ 
and  Henry  Ci^  for  appelles.  m 

*Mr.  Jnatlee  HcKenna,  after  stating  tha* 
eaae  aa  above,  delivered  the  opinion  of  tiu 

It  will  be  observed  that  this  eaae  is  Uks 
tha  Board  of  Trade  v.  Christie  Oimin  A 
Stock  Co.  198  U.  B.  236,  40  L.  ed.  1031,  U 
Sup.  Ct  Bap,  6ST,  and  we  therefore  start 
with  some  propositions  established.  It  fs 
eatablished  that  the  quotations  are  proper^ 
and  are  entitled  to  the  protection  of  the 
law,  and  that  the  exchange  "has  the  right  to 
keep  the  work  which  it  has  done,  or  paid  for 
doing,  to  itself."  It  ia^  however,  eontended 
by  appellant  that  the  eontroversy  about 
them  timt  this  suit  preaents  does  not  invoha 
ths  value  of  92,000,  exclusive  of  interest  and 
costs.  This  la  the  issue  presented  by  Um 
plea  to  the  jurisdiction.  Appellant  ooti> 
tends  that  the  value  Involved  is  measuiwl 
by  his  oontraet  with  the  tel^raph  eompany. 
The  exchange  oontends  that  the  matter  in 
dispute  is  the  value  of  the  object  sought  to 
be  accomplished  by  the  bill.  The  droult 
court  expressed  it  to  be  "the  value  of  tiw 
contnct  between  the  New  York  Cottoa  Bx- 
change  and  the  Weatem  Union  Telt^rApb 
Company," 

On  the  issue  presented  by  the  plea  tlie 
burden  of  proof  was  upon  the  appellant,  and 
he  was  required  to  establish  by  a  preponder* 
anee  of  the  evidence  that  the  amount  involved 
was  less  than  the  jurisdictional  amount. 
Sheppard  v.  Graves,  14  How.  605,  14  L.  ed. 
618;  Wetmore  v.  Rymer,  leg  U.  S.  IIS,  41 
U  ed.  082,  18  Sup.  Ct  Hep.  203;  Cage  V, 
Purapelly,  108  U.  S.  1S4,  27  L.  ed.  ses,  t 
Sup.  Ct  Rep.  390 ;  Adams  v.  Shirk,  BS  C  0. 
A.  26,  117  Fed.  801.  The  only  evidene* 
offered  by  him  was  his  contract  with  tlie 
telegraph  e^xnpony  tu  eonneetion  with  «?!• 
dence  of  the  manner  of  his  reoelpt  and  nas  el 
tbe  quotations.    Ilils  testimony  was  ta  tk* 


lyCOOglC 


HUNT  T.  NEW  YORK  COTTON  EZGEAKQE. 


]«oe. 


•ffaet  that  the  qnotatiou 
tiirongh  a  ticker,  which  ia  ■  HMohine  with 
,  a  t&pe  attached  to  It,  that  rqpri«n  the 
N  prioa  of  cotton,  giving  the  hour.  They  come 
•  aometimea  (iiot  more  than  a  quarter  of  ■ 
minute  or  a  half  of  a  minute  iLpaTt,  and  are 
oopiad  from  the  tape  and  placed  npon  a 
blackboard,  where  all  can  see  them.  When 
new  quotations  arc  received  the  old  ones  are 
(enerallj  wiped  out.  The  "ticker  aerrlce  t« 
Tery  ilow,  and  the  valne  of  It  dependi  on  the 
time  it  ia  received.  After  it  ia  pnt  npon  the 
blackboard  ft  becomea  public  property,  so 
far  aa  concema  the  value  of  It."  And  it  waa 
tectiSed  that  a  Ann  b;  the  name  of  Qanong 
k  Fitzgerald  received  their  qnotatlotia  about 
five  minutea  before  appellant,  they  having 
better  wire  aervice.  And  alao  that  there  wat 
a  wire  running  into  the  Monphia  Cotton  Ex- 
ehange,  and  that  not  quite  a  minute  elapaed 
from  the  time  the  ticker  regiatara  the  mar- 
ket qnotationa  to  the  time  thej  are  r^Ia- 
tered  on  the  blackboard  In  the  city  of  Hem- 
pbii  and  open  to  the  publle.  Appellant  tea- 
tifled  that  the  amount  of  hia  bnaineaa  In  cot- 
ton (or  future  delivery  amounted  to  one 
half  million  dollara  per  year,  and  when  he 
took  a  trade  hfmaelf  he  waa  prepared  to  de- 
liver the  cotton  or  commodity  in  eonfonnity 
with  the  agreement  between  himaelf  and  hia 
aaatomer,  and  goea  ao  fcr  aa  to  writ*  aeroaa 
all  ordera  that  actual  delivery  la 
plated  and  understood, 

A  witneBB  on  the  part  of  the  azchange  tea- 
tlfled  that  he  waa  employed  by  the  board  of 
trade  aa  expert  to  Invaatigate  peraona  who 
pretended  to  ba  brokera,  "but  who  wera  in 
fact  bucket  ahopa,"  ind  waa  in  that  poaition 
for  aeveral  yeara,  gathered  itatiatica,  made 
eetiaaatea  of  the  volume  of  bueinees  during 
1901  and  1902,  and  haa  kept  pretty  well  in- 
formed ever  ainee  aa  to  the  number  of  bucket 
ahopa  in  the  United  Statea.  And  he  further 
testified  that  tradea  are  earrled  on  in  anch 
ahopa  in  all  oommoditlea  that  are  traded  in 
on  the  New  York  Cotton  Exchange,  New 
York  Stock  Exchange,  and  the  Chicago 
Board  of  Tiadeu  Of  the  value  of  the  right 
of  tiie  New  York  Cotton  Exchange  to  con- 
trol the  diatribution  of  ita  quotation  he 
aaid:  "One  can  only  eatimate  or  approiimate 
the  vmlue  of  the  right,  for  the  reaaon  that 
the  volume  of  apeculative  bnaineaa  in  the 
eonntry  changes,  and  that  ehangea  the  val- 
S  na  of  tne  right.  If  there  is  a  large  volume 
•  of  apeculative  buaineaa*in  cotton  the  value 
to  the  New  York  Cotton  Exchange  would 
probably  amount  to  a  million  dollara,  while 
with  a  deprMaed  maricet  it  would  not 
amount  to  more  than  tSOO.OOO  or  |300,000." 
And  thia  la  the  amount  per  year. 

A  anperintendent  of  tba  ezehange  teatl- 
tel  to  hit  famlUari^  bi  a  feneral  wi?  with 


what  ia  called  the  Independent  trader,  or 
independent  trade,  aa  diitingniahed  from  tha 
trade  or  tradera  who  carry  their  tranaae- 
tlona  to  the  cotton  exohangea  of  the  country, 
and  In  a  measure  with  the  volume  of  buai* 
neaa  done  by  auch  peraona  in  an  approximata 
way. 

He  farther  teatified  that  the  amount  of 
bualnesa  thna  diverted  from  the  exchange 
made  a  difference  to  the  exchange  of  folly 
91,000,000  a  year,  and  that  the  valne  of  tha 
right  to  oontrol  tite  distribution  of  the  qno* 
tationa  in  the  manner  set  out  In  the  biO 
would  very  much  exceed  92,000. 

The  witneaa  waa  unable  to  state  the  rela- 
tive amount  of  hualneaa  dime  on  the  ex- 
change in  the  yoara  1903,  1904,  and  19CS, 
becauae  there  waa  no  record  of  the  tranaae- 
tiona  kept,  but  he  reached  the  oonclnslon  In 
r^ard  to  the  value  of  the  bnaineaa  diverted 
from  tha  exchange  partly  from  the  evldenoa 
given  by  appellee  and  partly  as  to  the  bnai- 
neaa done  by  the  bucket  shops.  And  be 
put  the  value  "In  dollars  and  cents,"  of  tha 
ooutract  between  the  exchange  and  the  tele- 
graph eompany,  independent  of  the  amount 
of  bnaineaa  divartad,  at  the  amount  the  ex- 
change  raarfvad  frem  the  telegraph  company. 
Tha  following  eoUoqny  took  plaee  between 
tha  witneaa  and  eounael  for  appellant: 

Q.  Now,  Mr.  King,  what  time,  up  to  thla 
good  moment  and  hour,  baa  that  exchanga 
failed  to  receive  tha  amount  of  that  con- 
tract, that  Is,  for  giving  the  Weatem  Unlcm 
Telegraph  Company  the  right  to  fumiah 
thia  informatlaa  gathered  on  the  floor  of 
the  New  York  Cotton  Exchange  1 

A.  It  haa  net 

Q.  Then,  In  abort,  thia  here  Is  nothing  ex- 
cept fear  and  apprehension  that  unless  these 
defendants  are  restrained  that  Is  likely  to 
happen,  and  affect  tha  value  of  the  con-^ 
tracti  n 

■A.  And  the  buslneas  npon  the  exchanga.    ■ 

It  is  manifest  that  the  Injury  to  the  ex- 
change is  not  the  rate  paid  by  the  appellant 
to  the  talegraph  eompany.  The  pnrpoae  of 
the  auit  is  to  enjoin  the  appellant  from  re- 
ceiving, nsing,  or  selling,  directly  or  Indi- 
rectly, the  exchange's  quotations,  or  pe^ 
mlttlng  or  maintaining  any  wire  to  hie  ofSoa 
over  which  the  quotationa  are  paaaing,  or 
distributing  the  quotationa,  until  he  shall 
have  acquired  the  right  to  receive  them, 
either  by  contract  of  purchaae  from  the  ex- 
change, or,  with  ita  consent  and  approval, 
from  one  of  the  tolq^raph  oompanlea  au- 
thorised to  distribute  than.  In  other  worda, 
the  object  of  the  auit  ia  to  keep  the  control 
of  the  qnotatlDns  by  the  exehange  and  its 
proteotioii  fnn  tba  competition  of  bniiat 
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•hopi  or  tlia  identity  of  Iti  biuiiieu  vitb 
that  of  bueket  shopa.  And  the  right  to  the 
qnotatlona  wu  declared,  aa  we  uld  ia 
BoATd  of  Trade  t.  Christie  Qnin  ft  Stock 
Oo.,  to  be  propertj,  and  th»  exchange  may 
keep  than  to  itself  or  conunimioate  than 
to  othera.  The  object  of  this  cuit  is  to 
protect  Utat  right.  The  right,  therefore,  Is 
the  nutter  in  dispute,  and  Ita  value  to  the 
exchange  determines  the  jorledlctloD,  not 
the  rate  paid  by  appellant  to  the  tel^raph 
eompany.  The  Talue  of  the  right  was  tes- 
tified to  be  much  greater  than  {2,000.  In 
Uissiuippi  &  M.  R.  Co.  T.  Ward,  2  Black. 
486,  17  L.  od.  811,  it  wae  decided  that  juris- 
dletlon  is  teit«d  by  the  value  of  the  ofaject 
to  be  gained  by  the  bill.  To  the  lame  effect 
is  Board  of  Trade  v.  Cella  Commiuion  Ca 
14S  Fed.  28.  In  the  Utter  suit  the  Chicago 
Board  of  Trade  obtained  a  decree  restrain- 
ing tue  DM  of  Its  continuous  qnotationa  by 
the  Cella  Commission  Company.  It  was 
■aid  that  the  amount  or  value  of  such  ri(^t 
la  not  the  sum  a  oomplainant  might  recover 
In  an  action  at  law  for  the  damage  already 
■OBtained,  nor  is  he  required  to  wait  until 
it  reaches  the  Juriedictional  amount.  Th« 
latter  declaration  is  supported  by  Scott  t. 
Donald,  IM  D.  &  107, 41 1*  ed.  648,  17  Bup. 
Ot  Eep.  282. 

Counsel  for  appellant  do  not  deny  that 
MJnrisdictfon  is  determinable  by  the  object 
P  sought  to  be  accomplished  by  the  bill,*  but 
they  assert  that  the  value  of  that  was  speou- 
latire,  and  changed  with  the  volume  of  busi- 
ness. Counsel  lay  great  stress  on  the  testl- 
m<Hiy  of  the  superintendent  of  the  caehange, 
to  the  effect  that  the  value  of  the  contract 
between  the  exchange  and  the  telegraph 
eompany,  independent  of  the  business  divert- 
ed from  the  exchange,  is,  in  dollars  and 
oenti,  the  amount  it  reoelvea  from  the  tele- 
graph company.  Upon  this  testimony  coun- 
Ml  assert  the  right  claimed  by  the  exchange 
to  be  the  narrow  one  of  preventing  the  ap- 
pellant from  receiving  the  oontinuoua  quo- 
tations from  the  tel^raph  company,  which 
he  pays  for,  pending  a  litigation  In  the 
state  courts,  and  this  diiOnguishes  the  case 
from  the  Board  of  Trade  v.  Christie  Grain 
t  Stack  Co.  and  contend  that  the  jurisdio- 
Uonal  amount  has  not  been  established,  as 
the  teleptruph  oompany  is  fulfilling  its 
tract  with  the  exchange.  Of  the  latter 
tention  we  have  suffioienUy  indicated  our 
view,  and  It  ie  only  nece^ary  to  add  that 
l^oause  the  value  of  the  quotations  to  the 
exchange  varies  with  the  volume  of  business 
does  not  impair  the  effect  of  the  testimony 
that  the  value  of  lU  right  to  control  them 
Is  "much  greater  than  $2,000."  We  cannot 
concur  in  the  conclurion  urged  by  appellant, 
that  this  case  is  distinguishable  in  principle 
Iran  Board  of  Tnds  t.  OhiisUe  Qraln  ft 


Stodc  Co.,  dther  In  the  right  asserted  or 
in  the  defense  against  It.  Even  if  the  caaes 
were  distinguishable,  it  might  atill  be  con- 
tended, that  would  be  of  no  consequence  in 
determining  the  jurisdictional  amount  ot 
the  matter  in  dispute.  But  we  will  consider 
the  dlSerence  claimed  to  exist  between  the 
I.  In  the  Christie  Case,  it  is  contended, 
right  asserted  was  "to  prevent  getting 
at  the  knowledge  of  a  trade  secret  or  the 
quotations  of  the  market  surreptitiously, 
and  using  the  knowledge  so  obtained,"  and 
that,  it  is  insisted,  was  the  matter  in  con- 
troversy. "Here,"  it  is  said,  "there  is  no 
violation  of  a  duty  or  trust.  The  market 
quotations  are  not  reoeived  surreptitiously. 
The  appellant  is  not  depriving  the  appelles 
of  the  protection  of  the  law."  In  the  Chris- ^ 
tie  Case  the  quotations  were  gotten  andg 
published,  "in  some  way  not*disclosed,"  but,* 
it  was  Slid,  *J  the  defendants  did  not  get 
them  from  the  tel^raph  companies  author- 
iced  to  distribute  than,  bad  declined  to  sign 
contracts  satisfactory  to  the  plaintiff  (board 
ot  trade],  and  denied  the  plaintiff's  righU 
alti^tber,  it  was  a  reasonable  conclusion 
that  they  got,  and  intended  to  get,  their 
knowledge  in  a  way  which  was  wrongful. 
This,  however,  was  not  said  to  limit  plain- 
tiff's right,  but  to  express  a  violation  of  IL 
The  right  was  clearly  defined  to  be,  the  right 
of  the  board  of  trade  to  keep  the  qnotationi 
to  itaelt  or  ooomnnicate  them  to  othen. 
And  this  is  also  the  right  of  the  exchange  In 
the  case  at  bar.  It  can  be  violated  not  only 
by  getting  the  quotations  surreptitiously  or 
"in  some  way  not  diaclosed,"  or  by  getting 
them  tram  a  person  fort)jdden  to  eommuni* 

The  next  contention  of  appellant  Is  that 
the  court  had  no  jurisdiction  to  grant  th« 
injunction  and  pronounce  the  decree  ap- 
pealed from.  The  only  question  involved  in 
this  branch  of  the  case,  appellant  says,  is 
"whether  it  eomes  within  the  provision  of 
the  fievised  Statutes,  I  720,  U.  S.  Comp. 
Stat.  1801,  p.  681,  which  is  to  the  effect  that 
no  writ  of  injunction  shall  be  granted  l^ 
a  court  of  the  United  States  to  stay  proceed. 
ings  of  any  ooort  ezeept  in  matters  of  bank- 

And  appellant  insists  that  this  suit  neo- 
essarily  offends  that  section,  because  under 
its  decree  he  "cannot  have  the  benefit  of  the 
judgment  of  the  sUte  court  without  being 
in  contempt  of  the  Federal  court,"  and  that 
he  is  restrsJned  by  the  circuit  court  from 
receiving  from  the  telegraph  company  what 
the  company  is  forbidden  to  refuse  him  by 
the  state  courL  To  sustain  his  contentlom 
appellant  dtes  United  SUtes  v.  Parkhurst 
Davis  Mercantile  Co.  178  U.  S.  817,  44  L. 
ed.  488,  20  Sup.  Ct.  Hep.  428,  and  oasei 
thers  referred  to.    Also  Digga  T.  WolMtt,  i 
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Crmndi,  179,  2  L,  td.  587;  W^Uan  t.  Jodm, 
18  Wall.  679,  20  L.  ed.  060;  Dial  t.  Rey- 
nold*, 90  U.  a  MO,  24  L.  ed.  OM;  Central 
N»t.  Bank  v.  Stavaw,  109  U.  S.  433,  42  L. 
•d.  807,  18  Sup.  Ci  Eep.  403.  Theae 
4e  not  BViBtain  h!a  oontention.  la  Central 
HaL  Bank  t.  Stereu  it  was  decided  that  _ 
^  ■tate  court  had  no  power  to  enjoin  a  party 
M  whoM  righta  had  boon  adjudged  by  a  elrcnit 
•  aonrt  of>the  United  State*  from  proceeding 
with  a  sale  of  property  under  a  decree  of 
tfaat  court,  la  the  other  caaes  eited,  except 
Wataon  v.  Jonea,  the  purpose  waa  to  direct- 
Ij  enjoin  partiea  from  proceeding  in  the 
■tate  eourta.  In  Wataon  v.  Jonea  waa  oon- 
aidered  wliat  identity  of  partiee,  right*,  and 
relief  prayed  for  waa  neceasary  to  enable  the 
pendenty  of  an  action  in  oae  oonrt  to  be 
pleaded  in  bar  in  another  court,  and  it  waa 
■aid:  "The  identity  ia  these  particulars 
•honld  be  euch  tha^  K  the  pendii^  caae  had 
already  been  dtepoaed  of.  It  eould  be  pleaded 
In  bar  as  a  former  adjudication  of  the  same 
Batter  between  the  *ame  parUea."  The  prin- 
dpls  waa  also  expre**ed  in  that  oaae,  and 
■nstained  by  authoritlea,  that  the  poaaeaaion 
mt  property  by  one  court  cannot  be  inter- 
fared  with  by  another,  and,  that  the  aet  of 
Conr-eaa  of  March  2, 1793  ( 1  8UL  at  L.  S34, 
dup.  22,  I  6),  (now  |  720  of  the  Bevlaed 
Statute*  of  the  United  State*  [U.  8.  Oomp. 
Stat  IMI,  p.  SSI]),  as  eonstrued  In  DIggs 
V.  Wolcott,  supra,  and  PeA  *,  Jennesa,  7 
Bow.  OSC,  12  L.  ad.  846,  la  eqnally  aonoln- 
*1t*  against  any  iajoneticHia  from  tb*  elr> 
•nit  court,  forbidding  the  defendanta  la  the 
tM«  to  take  pcaaeoaion  of  property  which 
imexecQted  decree  of  a  stata  court  required 
the  marshal  ta  dellTer  to  theuL  The  eaa« 
■t  bar  haa  not  that  feature,  nor  haa  It  idan- 
tfty  with  the  case  In  the  ehaneery  court  of 
Bbelby  counfy.  Ita  partiea  and  pnrpoaea  are 
dlfferenL  Tlie  pendency  of  a  suit  in  a  stata 
ooort  doea  not  deprive  a  Fedeikl  oonrt  of  jn- 
rl*diotion.  Gordon  v.  OilfoU,  99  U.  B.  108, 
SB  L.  ed.  98S;  Mutual  L.  In*.  Co.  *.  Bnme, 
96  U.  S.  fiSS,  24  L.  ed.  TS7;  Stanton  t.  Em- 
brey,  93  U.  S.  548,  S3  U  ed.  983;  MsrriU  t. 
American  Steel-Barge  Go.  24  a  C.  A.  530, 
49  U.  8.  App.  8S,  79  fed.  228;  Bank  of 
BCantn<&y  v.  Stone,  88  Fad.  SBS. 

The  Clrauit  Court  bad  jnria^ettoi,  and 
Iti  decree  Is  affirmed. 


MELVILLB  D.  HEH8ET. 
Agptal — bill  of  exceptions— statement  ai  to 


la  •  UU  of  «a:- 


ception*  in  an  action  on  a  bond  to  •ecni* 
pwfonnance  of  a  building  contract,  that 
the  plaintiff  gave  evidence  by  evTcral  wit- 
neasei  that  the  buildings  were  not  eomplet- 
ed  according  to  the  plana  and  speciflca- 
tiona.  In  the  particulars  set  forth  in  the  aa- 
eignment  of  breaohea  of  such  contract,  and 
that  the  value,  by  reason  of  the  omisaions, 
Btructural  defect*,  and  defective  materiala, 
waa  from  (2,000  to  93,000  lea*  on  each  build- 
ing than  if  they  had  been  so  completed,  fur- 
nishes no  basis  for  the  assertion  that  there 
was  no  evidence  of  the  amount  of  daniaga 
sustained  from  each  of  the  breaches  of  S* 
oontraot,  but  only  of  the  total  damage. 
Appeal  —  queatloni  reviawaUe — quHtiou 
not  raiaed  below, 

2.  The  objection  that  there  waa  no  evi- 
dence of  the  particular  damage  for  which 
alone  a  recovery  waa  permitted  by  the  trial 
court,  but  only  evidence  aa  to  the  total 
damage,  cannot  b*  Drat  raised  in  an  appel- 
late court.  • 

Bnllding  contract— condnalTenett  of  arcU- 
tect'a  Mitlflcata. 

3.  The  arahitect'a  oertiflcata  of  comple- 
lon  aooordins  to  the  contract  and  its  plans 

and  apeciflcationa  la  not  ooncluaive,  so  as  to 
bind  the  owner  or  relieve  tbe  contractor 
from  parformance,  where  the  contract,  al- 
thoiuh  providing  that  the  contractor  must 
obta&i  aneh  oertillcate  before  he  is  entitled 
to  payment,  coDtafau  no  proviaion  that  lucfa 
oertiflcata  Bhall  be  final  and  oondusive  be- 
tween the  Muiiea,  but  Instead  provide*  that 
■neh  oartifioata  shall  Bot  lewen  the  re*pon- 
slbility  of  the  contraatOT,  nor  exempt  Um 
from  liability  ta  replaaa  defective  work, 
contains  the  positive  agreement  of  the  ooa- 
traetor  to  perform  tha  work  called  tor  In 
the  ipedflcations  In  the  beat  and  moat 
workmanlike  manner,  and  provide!  that 
flaal  payment  la  to  ba  made  only  when  tha 


tbe 
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IN  ERSOB  to  the  Court  of  Appeal*  of  the 
District  of  OoIumbU  to  review  a  Jiidg< 
ment  which  affirmed  a  Judgment  of  the  Su- 
preme Court  of  the  Distrlet  in  favor  <tf 
plaintiff  in  an  action  on  a  bond  to  secure 
the  performance  of  a  bnllding  contract 
Afflnned. 

e  *ame  caae  below,  87  App.  D.  0.  210. 


Stattfneat  by  Hr.  Justice  Peckbam; 
The  Mereantlle  Trust  Company,  by  this 
writ  of  error,  leeka  to  review  a  judgment  of 
the  court  of  appaaU  of  the  Dlstriot  of  Co- 
lumbia, affiRning  a  Judgment  against  it  ol 
the  suprttn*  court  of  tbe  Diatrlot  for  the 
88,408.  The  aotlou  wa*  brongfat  vf 
point.  *••  vol.  1;  OeoL  Dl«.  Appeal  and  BiTOr,  H  un-UH 
point,  as*  vol.  11,  Cent.  Die  Oootiacta,  U  im-ltW  . 

D,m.,zeu.yL.OOglC 


sat 
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Oct.  ■; 


on  a  bona  for  (S0,000  axeeuted  Jbwuu?  24, 
lOOD,  by  the  compuif  sa  suretj  for  one 
Jonee,  for  the  performance  bj  him  of  a,  writ- 
ten contract  entered  into  on  the  same  date 
between  him  «nd  the  defendant  in  error, 
who  woe  the  plaintiff  below,  relative  to  the 
completion  by  Jones  for  the  defendant  in 
error  of  certain  houses  already  In  process  of 
construction  in  the  city  of  Washington.  The 
condition  of  the  bond  was,  in  substance,  that 
if  the  principal,  Jones,  should  duly  and 
faithfully  perform  and  fulfil  all  the  condi- 
tions of  the  oontract  entered  into  between 
him  and  the  defendant  in  error  the  bond 
WH  to  be  Totd,  otherwise  to  remain  In  force. 
The  contract  provided  that  Jones,  for  the 
consideration  mentioned  therein,  would, 
within  seven  months  from  the  date  thereof, 
R  well  and  sufficiently  erect  and  replace  all 
?  defective  •work  and  finish  the  twenty- 
brick  dwelling  houses  mentioned  "agreeably 
to  the  drawings  and  specifications  made  1^ 
Melville  D.  Eeneey,  architect,  and  whi^ 
plans  and  speciftoatitms  are  signed  by  the 
said  parties  hereto  and  hereunto  annexed, 
within  the  time  aforesaid,  in  a  good,  work- 
manlike, and  substantial  manner,  to  the  sat- 
isfaction and  under  the  direction  of  Bates 
Warren,  or  the  architect  placed  in  charge  by 
him  to  be  testified  by  writing  or  certificate 
under  the  hand  of  Batea  Warren,  or  the  ar- 
chitect placed  in  charge  by  him,  and  also 
shall  and  will  find  and  provide  suoh  good, 
proper,  and  sufficient  material  of  all 
kinds  whatsoever  as  shall  be  proper 
and  sufficient  for  the  completing  and 
finishing  all  of  said  twenty-one  houses 
and  other  works  of  the  said  bnildings 
mentioned  in  the  said  specifications  for 
the  sum  of  $89,260,  to  be  paid  as  set  out  In 
Ota  schedule  of  payments  hereto  annexed, 
and  signed  by  the  parties  hereto  and  made  a 
part  hereof."  Hens^,  "in  consideration  of 
the  covenants  and  agreements  being  strictly 
performed  and  kept  by  the  said  party  ol 
the  seooud  part  as  specified,"  agreed  to  pay 
the  contractor  the  above-named  sum  "as  the 
work  progresses,  in  the  manner  and  at  the 
Ume  set  out  in  the  schedule  of  payments 
hereto  annexed  and  signed  by  the  parties 
hereto  and  made  a  part  of  this  agreement; 
provided  that  In  each  of  the  said  eases  a  cer- 
tificate shall  be  obtained  from  and  signed  by 
the  architect  in  charge  that  the  contractor 
is  entitled  to  payment,  said  eertlfleate,  how- 
ever, in  no  way  lessening  the  total  and  final 
responsibility  of  the  contractor;  neither 
shall  It  exempt  the  eontractor  from  liability 
to  replace  work  If  it  be  sifterwards  discov- 
ered to  have  been  III  done  or  not  aooording  to 
the  drawings  and  specifications,  either  In 
csecnUon  or  materials;  and,  further,  that 
tts  party  of  the  aaeoMd  part  shall  furnish. 


if  required,  satisfactory  evidence  that  no 
lien  does  or  can  exist  upon  the  work."  The 
'  last  payment  provided  for  In  the  contract 
was  to  be  made  "when  the  houses  are  fully 
completed  In  accordance  with  the  said  agree* 
ment  and  the  plans  and  specifications  pre-  a 
pared  therefor,"  % 

'  All  the  materials  were  to  he  new  and  of  ' 
the  beat  quality,  and  the  contractor  was  to 
"execute  and  complete  all  the  work  as  set 
forth  In  the  specifications  and  drawings  is 
the  best  and  most  workmanlike  manner." 
It  was  agreed  that  "in  all  cases  of  doubt  as 
to  the  meaning  of  the  drawings  reference  Is 
to  be  made  to  the  architect  in  charge,  whose 
decision  will  be  final." 

Although  this  contract  was  entered  into 
In  January,  I9D0,  and  under  it  the  house* 
were  to  be  completed  in  seven  months,  yet, 
for  some  reason.  Bates  Warren,  the  peiaco 
named  in  the  contract,  did  not  appoint  an 
architect  until  April,  1901,  when  he  appoint- 
ed Mr.  W.  J.  Palmer.  The  evidence  given, 
on  the  part  of  tiie  plaintiff  tended  to  prove 
that  the  contractor,  Jones,  abandoned  the 
work  on  the  houses  early  In  the  fall  of  IBOO, 
leaving  them  uncompleted,  and  the  work  waa 
otherwise  carried  on  during  the  following 
winter,  bnt  that  there  was  no  architect  Is 
charge  nstil  Mr.  Palmer'a  appoIntmenL 
From  that  time  Mr.  Palmer  seems  to  have 
in  Bwne  d^ree  superintended  the  work,  and 
on  the  2Qth  of  July,  1001,  reported  In 
writing  to  Mr.  Warren  the  completion  of 
the  houses  is  question.  In  his  letter  Mr. 
Palmer  said:  "Ths  work  has  been  done  ae- 
cording  to  my  interpretation  of  the  plans 
and  spedfieations,  and  where  deviation* 
have  been  made  from  the  plans  and  speclfl- 
cations  It  has  beai  where  the  same  were  in- 
consistent and  ambiguous,  and  in  all  case* 
of  Inoonslstency  and  ambiguity  the  work  baa 
been  done  according  to  the  interpretatlos 
most  beneficial  to  the  bouses." 

This  action  was  subsequently  commenced 
for  the  purpose  of  recovering  the  damages 
which  the  plaintiff  Henscy  alleged  he  had 
sustained  by  reason  of  the  failure  of  Jone* 
to  fulfil  and  carry  out  the  contract.  Issue 
being  duly  Joined  between  the  parties,  the 
plaintiff  gave  evidence  tending  to  prove  thak 
the  houses  were  not  completed  within  ths 
contract  time,  nor  according  to  the  plans 
and  specifications  In  the  particulars  stated, 
and  that  the  value  of  the  houses  was  be- 
tween two  and  three  thousand  dollars  less 
on  each  house  than  it  would  have  been  had^ 
they  been  completed  according  to  the  oon-g 
traet,*plans,  and  specifications.  The  defend-* 
ant  duly  objected  to  such  evidence  and  took 
exceptions  to  Its  admission. 

A  verdict  was  rendered  In  favor  of  Um 
plalnUff  In  the  Stan  of  t3,4SB,  after  allow- 
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Mewn.  H«7deii  JoluiMn  And  Jolm  Bld- 
ottt  for  plaintiff  in  error. 

Meaar*.  Aithtu  A.  Btniej  and  Heniy  F. 
^Woodud  for  defendant  In  wror. 

1 

•  *Hr.  Justice  Peddum,  aft«r  making  the 
forc^ing  statement,  delirered  tha  opinion 
of  tlie  court: 

After  even  mors  tluui  the  nsnal  number 
of  picas,  addfUonal  pleas,  replications,  re- 
%  joinders,  and  demurrers,  which  are  to  be 
7  found  in  tlie  pleadings  In  this  District,  the 
parties  came  to  trial  on  the  issues  of  fact, 
and  the  plaintiff  recovered  a  verdict  as  stat- 
ed. The  judgment  entered  on  the  verdict 
was  affirmed  by  the  oonrt  of  appeal*.  27 
App.  D.  a  210. 

The  grounds  submitted  in  this  court  for 
the  reversal  of  tlie  judgment  are  reduced  to 
two,  set  forth  in  the  brief  for  tlie  plaintiff 
in  error,  as  follows: 

"First,  that  the  testimony  of  all  the  plain- 
tiff's witnesses  who  teatifled  In  respect  at  de- 
Udendefl  in  constructltoi  being  as  to  the 
total  damage  sustained  by  the  plaintiff  as 
the  result  of  atmetural  detects,  defective 
materials,  and  omissions,  and  tha  trial  oourt 
having  ruled  that  the  jury  should  consider 
omissions  alone,  there  was  no  basis  upon 
which  the  jury  could  segregate  damages 
caused  by  defective  materials  and  damages 
«ansed  by  omissions,  so  aa  to  reach  a  ver- 
dict In  accordance  with  the  conrt's  ruling. 

"Second,  that  under  the  tniilding  agree- 
ment, the  architect's  certificate  of  comple- 
tion should  liave  tieen  held  to  be  final  and 
conclusive  of  such  completion,  there  being 
no  evidence  of  fraud   or  bad  faith  on   his 

In  ng»ii  to  this  first  ground  of  reversal 
the  record  is  at  lint  sight  somewhat  con- 
fused. The  plaintiff  in  error  asserts  tliat 
there  was  no  evidence  given  segregating  the 
items  upon  which  the  sum  total  of  the  dam- 
age was  arrived  at;  that  the  evidence  given 
«n  Qit  part  of  the  plaintiff  was  that  the 
houses  were  each  worth  between  two  and 
three  thousand  dollars  leas  on  account  of  the 
failure  of  plaintiff  In  error  to  fulfil  the  con- 
ditions ol  the  contract,  but  that  It  Is  im- 
possible to  discover  from  that  evidence  what 
amount  of  the  damage  was  due  to  omisBious, 
what  amount  to  structural  defeeta,  and  what 
amount  to  defective  material;  and,  as  the 
oonrt  Instmcted  the  jury  tliat  in  considering 
the  qneaiion  of  structural  defects  they  were 
not  at  liberty  to  consider  anything  but  omis- 
alona,  and  were  not  entitled  to  consider  sub- 
stltnttons  of  material  or  modifications  of 
■Mwwructim  made  with  the  approval  of  tha 


anhitect  under  Us  fattopretatlon  of  tbag 
plans  and  Bpecifieationi,  thers'was  in  realty* 
no  evidence  before  the  jury  upon  which 
tlwy  could  have  estimated  the  damages  un- 
der the  instruction  given  them  by  the  court ) 
tliat  all  the  witneases  testified  limply  aa  to 
the  total  diminution  in  value,  as  a  result  of 
the  three  Items  mentlcned,— <nnissions, 
Btmetoi*]  defeeta,  and  defective  material, 
— while  the  oourt  charged,  agreeably  to  tlia 
twelfth  request  of  the  plaintiff  In  error,  that 
they  were  at  lll>erty  only  to  consider  dam- 
ages resulting  from  omissions. 

The  twelfth  prayer  of  the  plaintiff  In  er- 
ror, which  Its  counsel  asserts  was  granted  hj 
the  court,  la  as  follows : 

The  jury  are  instmcted  that.  In  con- 
eidering  the  question  of  structural  defect*, 
they  are  not  at  liberty  to  consider  anything 
but  omissions,  If  any  they  find,  and  are  not 
entitled  to  consider  substitutions  of  ma- 
terinls  or  modifications  ol  construction  mads 
with  the  approval  of  the  architect,  under  hi* 
interpretation  of  the   plans  and   spedfica- 

There  are  several  answers  to  the  firat 
ground  urged  by  the  pbdntifT  in  error  for  ft 
reversal  of  this  judgment. 

(1)  It  does  not  appear  tliat  there  Is  any 
basis  in  the  record  for  the  assertion  of  the 
plaintiff  in  error  that  there  was  no  evidenos 
given  showing  the  amount  of  damage  sus- 
tained from  each  ot  the  breaches  of  the  oon- 
traet,  but  only  a  statanent  of  the  sum  total 
sustained  l>y  reason  ot  all  the  breaches. 
The  bill  of  cxoeptioni  doea  not  purport  to 
set  forth  all  the  evidence  given  upon  the 
trial  of  the  ease.  There  Is  a  general  state- 
ment that  the  plaintiff  gave  evidence  by  sev- 
eral witnesses  ttiat  the  honses  were  not  oom* 
pleted  according  to  the  plans  and  spedfica- 
tions  in  the  oontraet,  in  the  particulars  sot 
forth  In  the  aaslgnmoit  of  breaches,  and  that 
the  value,  by  reason  of  the  omissions,  stme- 
tural  defects,  and  defective  materials  was 
from  two  to  three  thousand  dollars  less  on 
each  house  tlian  It  would  have  been  had 
they  Iwen  completed  according  to  the 
contract,  plans,  and  sped  fi  cations.  This 
is  not  at  all  equivalent  to  saying  tliat 
there  is  no  evidence  except  aa  to  the 
total  damage.  It  Is  much  more  prob-e 
able  that  on  the  trial  such  evidence  § 
was  given,  and  that  the*  statement  in* 
the  bill  Is  simply  a  summary  of  the  total 
amount  of  damage,  which  the  evidence 
showed  in  detail  Iiad  been  eustalned  from 
each  particular  breach.  It  does  not  mean 
that  tbere  was  no  evidence  of  the  amount  ot 
the  damage  caused  from  each  breach  that 
was  proved.  It  is  very  Improbable  tliat  tlie 
cas*  was  tried  In  any  such  marmer.  Ths 
amonnt  of  damage  oa  aeootut  of  each  breach 
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that  WM  prorad  would  mort  iwttml^  ban 
alw  been  prorad  u  part  of  the  caM. 

It  fa  part  of  Uie  duty  of  a  plaintiff  In  er- 
ror afflmiativelr  to  ihow  that  error  waa 
oonunitted.  It  la  iLot  to  be  preanmcd,  and 
will  not  be  inlerred  from  a  doubtful  state- 
ment in  the  reoord.  We  think  in  thii  case 
the  record  faila  to  show  the  abaenec  of  the 
evidence  as  argued  bj  the  plainUS  In  error. 

(2)  If,  however,  we  aaiume  th&t  there  was 
no  euch  eTideniM  in  detail  and  only  a  eon- 
eluaion  giTn  as  to  the  total  ainount  of 
daxnaffej  and  if  we  fnrther  assume  that  the 
twelfth  request  of  the  plaintiff  in  error  i 
oharged  b7  the  court,  and  the  right  of 
eover;r  waa  thereby  limited  as  stated,  it  does 
not  appear  that  the  plaintiff  in  error  made 
any  point  on  the  trial  of  the  absence  of 
the  evidence  ol  damage  in  detail,  or  that  the 
oourt  was  asked  to  direct  a  verdict  tor  the 
defendant  on  aeoonnt  of  its  absence.  If 
there  were  no  evidence  of  the  amount  of 
damage  caused  by  each  particular  breach, 
but  only  of  the  total  amount  sustained,  and 
the  plaintiff  in  error  desired  to  avail  Itself 
of  that  objection  to  a  recovery  for  the  par- 
ticular damage  permitted,  counsel  should 
have  called  the  attention  of  the  court  to  the 
point,  and  requested  a  direction  of  a  verdict 
for  the  defendant  on  that  ground.  No  such 
request  was  made,  and  nothing  was  said 
which  would  siiow  that  counsel  for  the 
plaintiff  in  error  had  any  such  objection  in 
mind,  and  hs  cannot  argue  an  objection  here 
which  was  never  taken  in  the  trial  court. 

(S)  In  truth  the  court  did  not  limit  the 
recovery  of  damages,  ai  is  set  forth  In  the 
above-mmtioned  twelfth  request  to  charge, 
but  pennitted  a  recovery  for  the  total  sum 
e  «f  the  various  items  proved, 
a  'TIm  defendant  in  error  insists  tliat  the 
twelfth  request,  instead  of  being  charged, 
waa  in  fact  refused  by  the  court.  We  think 
that  in  this  assertion  the  defendant  In  error 
is  perfectly  right.  Some  little  confusion  at 
first  appears  on  looking  in  the  record, 
esnsed  by  a  mistaken  reference  to  the  re- 
quest which  was  charged,  but  a  more  careful 
pemsal  of  all  tliat  appears  regarding  the 
charge  of  the  court,  and  the  requests  and  re- 
fusals to  charge,  bring  us  to  the  conclusion 
that  there  Is  not  the  slightest  doubt  that  the 
oourt  refused  the  twelfth  request,  instead  of 
charging  It.  In  such  case  there  waa  uo  oc- 
casion for  s^regating  the  items  of  dam- 
age proved. 

This  leaves  the  argument  of  the  plaintiff 
In  error  upon  the  first  ground  wholly 
without  merit. 

The  otlier  ground  taken  for  a  reversal 
in  this  ease  is  tliat  Um  ardtltaet'i  oertiBcate 
of  July  ES,  IQOl,  was  conclusive  l>etween  the 


Oct.  Ttaat, 
iC  malntenanoe  of 


parties  and  was  •  bar  to  tl 
this  action. 

Mr.  Palmer,  in  his  letter  or  certificate,  i*- 
ported  the  completion  of  the  buildings  ac- 
cording to  Ills  interpretation  of  the  plans 
and  specifications,  and  tliat  where  deviations 
had  been  made  from  them  it  was  where  the 
same  were  Inconsistent  and  ambiguous,  and 
In  all  eases  of  inconsistent  and  ambiguity 
the  work  had  been  done  according  to  the 
interpretation  moat  beneficial  to  the  houses. 

We  do  not  think  this  certificate  was  eon- 
elusive,  and  It  did  not,  therefore,  bar  the 
maintenance  of  this  action.  The  language  of 
the  contract,  upon  which  the  claim  is  based. 
Is  set  out  in  the  fon^Ing  statement,  and 
while  it  provides  that  the  work  shall  be  etnn- 
pleted  agreeably  to  ths  drawings  and  specifi- 
cations made  by  Id.  D.  Hensey,  architect,  in 
a  good,  woricmanlike,  and  aubatantial  man- 
ner, to  the  satisfaction  and  under  the  di- 
rection of  Bates  Warren,  or  the  architect 
placed  in  charge  liy  him,  to  be  testified  by 
writing  or  certificate  under  the  hand  of 
Bates  Warren,  or  the  architect  placed  in 
charge  by  him,  it  omits  any  provision  thatg 
the  certificate  shall  be  final  and  eonclusivsg 
between  the  parties.  In  other  worda,*the* 
contract  provides  that  t>efore  the  builder  can 
claim  payment  at  all  be  must  obtain  the  eer- 
tlfleate  of  the  architect ;  but,  after  such  cer* 
tificate  lias  been  given,  there  fs  no  provision 
which  bars  the  plaintdfT  from  showing  a  vio- 
lation of  the  contract  in  material  parts,  tiy 
which  he  has  sustained  damage.  A  contoact 
which  provides  for  the  work  on  a  building  to 
be  performed  In  the  tiest  manner  and  the  ma- 
terials of  the  beat  quality,  subject  to  the 
aoeeptance  or  rejection  of  an  architect,  all  to 
be  done  in  strict  accordance  with  the  plana 
and  speciUcatlona,  doea  not  make  the  ao- 
eeptance by  the  architect  final  and  coneln- 
iiv^  and  will  not  bind  the  owner,  or  relieve 
the .  contractor  from  the  agreement  to  per- 
form according  to  plana  and  specifications. 
Qladus  V.  Black,  60  N.  Y.  14S,  10  Am.  Rep. 
44S;  Fontano  v.  Bobbins,  22  App.  D.  CL 
263.  There  is  also  in  the  contract  the  pro- 
vision already  mentioned  in  the  atatemmt  of 
facts  la  regard  to  payments  as  the  work  pro- 
greased,  which  showed  that  a  certificate  waa 
to  be  obtained  from  and  signed  by  the  archi- 
tect In  charge  before  the  oontraetor  was  en- 
titled to  payment^  but  it  waa  provided  that 
the  certificate  should  "In  no  way  lessen  tite 
total  and  final  responsibility  of  the  contract- 
or; neither  shall  it  exempt  the  contractor 
frcmi  liability  to  replace  work,  if  It  !>•  after- 
wards discovered  to  have  been  done  III,  or 
not  according  to  tlie  drawings  and  speci  Hea- 
tions,  either  In  execution  or  materiala" 
There  Is  the  further  positive  agreement  of 
the  contractor  to  execute  and  oompleta  all 
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th«  work  M  set  forth  Id  the  spcclflaiUoiw  In 
tbt  b«st  uid  moat  workmanlike  mAimer,  knd 
kiso  tbAt  final  pajment  i«  to  b«  made  onljr 
when  the  houau  are  oompleted  In  aeoordanee 
with  the  agreement  and  the  plan*  and  iped- 
flestloDs  prepared  therefor. 

The  whole  contract  show*.  In  onr  opinkm, 
that  the  eertifleate  that  the  honaea  had  been 
•ompleted  according'  to  the  oontraot  and  ita 
plan*  and  apeciflcatimu  waa  not  to  be  eon- 
claaive  of  the  qneation,  and  the  plaintiff  vma 
not  thereby  precluded  from  ahowing  that  In 
feet  the  contractor  had  not  compiled  with 
SUa  contmet,  and  the  plaintiff  had  thereby 
Unstained* damage.  The  eaaea  dted  in  the 
opinicm  of  the  court  below  (Fontano  t.  B 
Una,  supra;  Bond  r.  Newark,  10  N.  J. 
STO;  Memphis,  C.  ft  L.  R.  Ca  v.  Wilcox, 
Fa.  161 ;  Adiard  y.  Huldoon,  4fi  111.  193) 
are  In  aubstance  to  thia  effect.  To  make 
■nch  a  certificate  eoncluaive  requires  plain 
language  In  the  oontraoL  It  it  not  to  bo 
implied.  Central  Trust  Co.  r.  Louisville,  8L 
L.  ft  T.  B.  Co.  70  Fed.  S82,  2Si.  The  cases 
of  Sweeney  r.  United  SUtes,  10»  U.  8.  Olfl, 
t1  L.  ed.  1063,  3  8ap.  Ct.  Bep.  344;  Mar- 
tiniburg  ft  P.  R.  Co.  t.  March,  114  U.  B. 
S4»,  20  L.  ed.  266,  S  Sup.  Ct.  Bep.  1086; 
Chicago,  S.  F.  ft  0.  R.  Co.  t.  Price,  138  U.  S. 
186,  34  L.  ed.  S17,  11  Snp.  Ct  Bep.  800; 
Sheffield  A  B.  Coal,  Iron  ft  B.  Co.  t.  Gordon, 
151  U.  8.  286,  38  L.  ed.  164,  14  Sup.  Ct. 
Rep.  343,— were  all  eases  in  wMcb  the 
tract  itself  provided  that  the  certificate 
should  be  final  and  conclusiTe  between  the 
parUes. 

The  only  case  In  which  the  eertlfleats  of 
the  architect  or  liia  decision  waa  by  the  con- 
tract made  final  was  In  case  of  doubt  a*  to 
the  meaning  of  drawings,  in  which  case  ref- 
erence was  to  be  made  to  the  architect  in 
charge,  whose  decision  was  to  be  SnaL 

Both  grounds  nrged  by  the  plaintifl  in  er- 
ror in  this  court  for  rerenal  of  tite  judg- 
ment are  untenable,  and  It  must  therefore  be 
affirmed. 


'  tried"  for  any  crime  or  oflFense  oommltted 
prior  to  hla  ertradititm  other  than  the  of* 
fense  for  which  he  was  surrendered  until 
he  shall  have  had  an  opportunity  of  return- 
ing to  the  country  from  which  he  was  sur- 
rendered, doe*  not  justify  the  imprison- 
ment,  upon  a  former  conviction  for  another 
and  different  offenae,  of  a  penon  extradited 
from  Canada  for  an  offense  against  th« 
United  Stataa,  until  he  lias  had  an  oppor- 
tunity to  rvtnm  to  Canadar-^spedally 
where  extradition  has  been  refused  for  tha 
other  offense, — since  thia  omlaaion  fa  Inade- 
quate to  OTereome  the  positive  pTovisions 
of  D.  S.  Ear.  SUt.  H  6272,  B27S,  U.  8. 
Comp,  Stat.  1901,  pp.  3696,  3596,  and  the 
otherwise  manifest  acope  and  object  of  the 
treaty,  and  the  earlier  Ashburton  treaty  of 
1842,  which  are  to  limit  impriaonment  aa 
well  as  the  trial  to  the  crime  for  which  ex- 
tradition  has  been  demanded  and  granted. 
SUtntes— repeal  hy  impUcation— effect  of 
subsequent  treaty. 

2.  A  later  treaty  will  not  be  regarded 
as  repealing  an  earlier  statute  by  implica- 
tion unless  the  two  are  abaolutely  incom- 
patible, and  the  statute  cannot  be  enforced 
without  antagonizing  the  treaty.  • 

[No.  481.] 


PPBAL  from  the  CIrcnit  Court  of  tha 
—  United  Stotea  for  tha  Southern  Distriot 
of  New  York  to  review  an  order  diachargiag, 
on  habaas  corpus,  a  person  extradited  from 
Canada,  for  an  offense  against  the  United 
Stat«a,  from  Ifflprisonment  npon  a  former 
conviction  for  another  and  different  oSeBM^ 


(20G  U.  B.  SOS) 

ADDISON  JOHNSON,  iigent  and  Warden 
of  the  State  Prison  of  the  State  of  New 
York  at  Sing  Sing,  N.  Y.,  Appt, 

CHARLES  aBROWNB. 

Extradition — impriaonment  nnder  prior  con- 
viction of  other  offense. 
1.  The  omission  of  the  words  "or  he 
punished"  from  the  provision  of  art,  8  of 
the  extradition  treaty  of  July  IS,  ISSS  (26 
SUt.  at  L.  U08),  with  Great  Britain,  that 
■0  person  dtndited  "shaU  be  triable  or  be 

•M.  Note.— FW  OaM*  Id  point,  sm  TOL  tS,  CM 


Statement  by  Mr.  Justice  Peckham;         S 

The  reapondent  sued  out  a  writ  of  habeasP 
corpus  from  the  circuit  court  of  the  United 
States  lor  the  southern  district  of  New 
York,  directed  to  the  agent  and  warden  of 
the  state  prison  at  Sing  Sing,  in  the  stats 
of  New  York,  where  he  was  confined,  and 
pursuant  to  the  terms  of  the  writ  the  re- 
spondent was  brought  before  that  court  in 
New  York  d^,  and  after  a  hearing  the 
court  ordered  his  disehai^  The  agent  and 
warden  has  appealed  to  thi*  court  from 
that  order. 

The  factfl  appearing  on  the  hearing  be- 
fore the  drcnit  court  on  the  return  to  tha 
writ  were  these: 

The  reapondent  waa  an  examiner  of  dlks 
in  the  appraisere'  department  In  the  port 
of  New  York,  and  in  tha  spring  of  1903,  in 
the  drcult  court  of  the  United  Statu  for 
the  southern  district  of  New  York,  a  grand 
jury  found  two  indictments  against  him, 
na  being  found  against  him  jointly  with 

Die  TrHUIa^  1  U. 
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ntwo  oQien  for  cofuplrtng  to  defnod  the 
?  Untlad  StAt«a  In  yloUtloii-af  I  SUO  of  the 
KoTiKd  Statntu  (U.  a  Comp.  SUL  1901,  p. 
S674],  uid  th«  other  waa  ^alnat  him  alone 
for  knovringl^  attempting  to  enter  oertain 
Japanese  silke  upon  pajmeot  of  leaa  than 
the  amount  of  legal  dnty  thereon,  In  Tiola- 
Uon  of  1  C444,  BeTised  Statutes  {U.  S. 
Comp.  Stat  1001,  p.  3877). 

In  January,  1904,  he,  in  company  with 
one  of  the  othen  named  in  the  indictment 
(the  other  having  fled  the  jurisdiction],  wae 
tried  in  the  drenlt  court  of  the  United 
Bt&tea  for  the  Mnthem  district  of  New  York 
upon  the  indietment  charging  them  with 
conspiracy.  He  wu  oonvieted  and  sen- 
tenud  to  Imprisonment  in  the  state  prison 
at  Sing  Sing,  Ncnr  York,  for  two  years. 

He  appealed  to  the  circuit  court  of  ap- 
peals for  the  second  elrtniit,  whers  tbe  crai- 
Tiction  was  affirmed,  and  thereafter  an  ap- 
plication was  made  in  his  behalf  to  this 
eonrt  for  certiorari  to  review  the  judgment 
of  conviction,  wluch  application  was  denied 
In  January,  1006. 

After  his  trial  and  convietion,  and  pend- 
ing a  review  of  the  judgment,  the  respond- 
ent had  been  enlarged  on  ball,  and  after  ths 
judgment  waa  affirmed  in  the  circuit  oourt 
of  appeals  and  a  certiorari  from  this  court 
had  been  denied,  ha  waa,  on  the  19th  of 
January,  10O6,  duly  called  in  the  circuit 
court  to  submit  himself  to  eentanee,  but  d~  ~ 
not  appear,  and  his  default  was  entered. 

A  few  days  subsequently  hs  was  found 
In  the  Dominion  of  Canada.  This  govern- 
ment then  Instituted  exttadlUon  proceedings 
fn  Montrsal  to  procure  his  rendition  upon 
ths  judgment  of  eonvietlon  of  oonsplracy 
to  defraud  the  United  State*,  and  claimed 
It  was  an  extraditable  erime  under  ths 
fourth  subdivision  of  article  1  of  the  tn^tj 
or  "extradition  convention"  of  188S,  be- 
tween the  United  States  and  Great  BrIUIn. 
[26  But.  at  L.  1608.]  That  subdivision 
reads  as  follows: 

"4.  Fraud  by  bailee,  banker,  agent,  factor, 
trustee,  or  director  or  member  or  officer  of 
any  oompauy  made  criminal  by  the  laws  of 
both  countries." 
H  The  respondent  waa  held  for  eolradition 
1?  by  the  Canadian'oommissloner,  but,  on  writ 
of  habeas  corpus,  the  oourt  of  King's  bench 
held  that  the  oonspiraey  to  defraua  the 
United  States,  as  set  forth  In  the  indictment 
upon  which  respondent  waa  convicted,  was 
not  such  a  fraud  aa  was  provided  for  In 
the  BUbdIvision  of  the  article  of  the  treaty 
above  referred  to.  Extradition  was  there- 
fore refused. 

Thereupon  the  United  States  seenred  the 
rearrest  of  the  respondent  on  another  com- 
plaint, charging  Um  with  the  offeniaa  for 


which  he  had  been  Indicted  under  t  lii4A  of 
the  Revised  Statutes,  and  for  which  he  had 
not  been  tried  In  New  Toi^.  The  Canadlaa 
conunlssloner  held  the  respondent  upon  that 
complaint,  and  ordered  his  extradition,  and, 
upon  a  writ  of  habeas  corpus,  the  court  of 
King's  bench  affirmed  that  order;  and  ths 
respondeat  was  then  surrendered  to  tbs 
proper  agent  of  the  United  States,  who  at 
onee  took  him  to  the  state  of  New  York,  and, 
having  arrived  within  the  southern  district 
of  that  state,  the  marshal  of  that  district 
proceeding  under  the  warrant  for  imprlaon- 
ment  Issued  by  the  oironit  court  upon  tha 
conviction  of  the  respondent  on  the  conspir- 
acy Indictment,  took  possession  ol  him  and 
delivered  him  into  the  custody  of  the  warden 
of  Sing  Sing  prison,  there  to  be  Imprisoned 
for  two  years  according  to  the  sentence  Im- 
posed upon  him  under  tlie  conviction  as  stat- 
ed. 

The  respondent  then  obtained  this  writ 
upon  a  petition  setting  forth  the  above  faota, 
and  claimed  that  hia  imprisonment  waa  ta 
violation  of  the  3d  and  7th  articles  of  the 


The  warden  of  the  prison  made  return  Au- 
gust 7,  1S06,  that  he  held  the  respondoit 
by  rirtne  of  the  final  judgment  of  the  dr- 
eircnit  court  of  ths  United  States  for  tha 
•onthem  district  of  Nsw  York,  rendered  am 
the  Bth  of  Uareh,  1B04,  as  above  set  forth. 

Mr.  W.  WlcUiam  Smith  and  Solieltor 
Qeneral  Hoyt  for  appellant 

Measrs.  Terence  J.  HcManuo,  W.  H.  K. 
Olcott,  and  Black,  Oloott,  Qruber,  A  Bos- 
ynge  for  appelleet  , 

'lit.  Jnatioe  Peckham,  after  making  the* 
foregoing  atatemcnt,  delivered  the  opinion  of 
the  court; 

It  doca  not  appear  that  any  movement  haa 
been  made  or  notice  given  by  this  govern- 
ment to  try  the  respondent  on  the  indict- 
ment  for  the  crime  for  which  he  has  been 
extradited,  but  hia  imprisonment  In  Sing 
Sing  prison  is  upon  a  conviction  of  a  crime 
for  which  the  Canadian  eonrt  had  refused 
to  extradite  him,  and  la  entirely  different 
from  the  one  for  which  he  was  extradited. 
In  other  words,  he  baa  been  extradited  for 
one  offense  and  is  now  imprisoned  for  an- 
other, which  the  Canadian  oourt  held  waa 
not,  within  the  treafy,  an  extraditable  of- 

Whether  the  crime  came  within  the  pro- 
vision of  the  treaty  was  a  matter  for  the 
dedeion  of  the  DiMninion  authorities,  and 
such  decision  waa  final  by  the  express  term* 
of  the  treaty  Itself.  Article  2,  Convention 
of  July  IS,  1889,  26  SUt  at  11 1008;  UnitaA 
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BtatM  TrMtlM  in  FoiM  April  28,  1904. 
I«gM  3M),  S61. 

We  oui  raadily  ooiwdTa  thftt  if  tba  Do- 
mlnloii  anthoriticB,  aAar  tha  eonrt  of  Eing^ 
benob  had  decided  that  the  erime  of  which 
reipondent  hAd  been  aonricted,  and  for 
whioh  extradition  had  been  aeked,  vaa  not 
extraditable,  and  the  reqnetrt  for  extradi- 
tion had,  therefore,  been  refnacd,  had  been 
informed  on  ths  subBeqaent  prooeeding  for 
extradition  on  the  other  indlotmcnt  that  it 
was  not  the  intention  of  thia  gorerament  to 
^  ti7  reapondent  on  that  indictment,  but  that, 
H  having  aecured  hii  extradition  on  that 
■  charge,  it  waa  the  intentlou>of  this  gorern- 
ment  to  Imprison  liim  on  tlie  judgment  of 
oonvietion,  they  would  hare  aald  that  aneh 
imprisonment  would  not  he  according  to  the 
terms  of  the  treaty,  and  tli^  would  have  re- 
tnaed  to  direct  his  extradition  lor  the  pnr< 
poaeetated. 

Although  the  autrender  haa  been  made,  it 
b  still  onr  duty  to  determine  the  legalit;  of 
the  succeeding  imprisomnent,  wliich  depends 
upon  the  treaty  between  tliis  government 
and  Great  Britain,  known  as  the  Aihbnrton 
trea^  of  1842  (8  SUt  at  !>.  072-076,  art. 
10),  and  the  anhseqnent  on^  ealled  a  eon- 
Tention,  oonduded  in  I8BS,  and  abore  r»- 
farred  to. 

The  treaty  of  1842  had  no  express  limits- 
tton  of  the  li^t  of  the  demanding  country 
to  try  a  person  only  for  the  crime  for  which 
he  was  extradited,  and  yet  this  court  held 
that  there  was  such  a  limitation,  and  that 
it  was  to  be  found  in  the  "manifest  scope 
and  object  of  the  treaty  itself;"  that  there 
is  "no  reason  to  doubt  that  the  fair  purpose 
of  the  treaty  is  that  the  person  shall  be  de- 
livered np  to  be  triad  for  that  offense,  and 
for  no  other."  United  Stata  v.  Bauuher, 
119  U.  S.  407.  422,  423,  SO  L.  ed.  426,  430, 
7  Bup.  Ct  Rep.  234. 

Again,  at  the  time  of  the  deeielon  of  the 
Bauacher  Case  there  were  In  existence  || 
S272  and  fi27S,  Rev.  Stat  (U.  8.  Camp.  Stat. 
1901,  pp.  SG9B,  3SeO),  both  of  which  are 
eited  and  commented  upon  In  that  ease,  and 
In  the  oonrae  of  the  opinion  of  Mr.  Justice 
HiUer,  at  page  4S3,  L.  ed.  page  430,  Sup. 
Ct  Bep.  page  243,  he  said : 

TThe  ohvious  meaning  of  these  two  stat- 
ntea,  which  liave  reference  to  all  treaties  of 
axtradltion  made  by  the  United  States,  is 
ttiat  the  party  ahall  not  be  delivered  up  by 
this  government  tv  be  tried  for  any  other  of- 
feoae  titan  that  Purged  in  the  extradition 
proeeedingB;  and  that,  irtien  hronght  into 
ttiia  cotmtiy  npon  similar  proceeding*,  he 
shall  not  be  arrested  or  tried  for  any  other 
offense  than  tliat  with  which  he  waa  ehaiged 
Is  those  proceedings,  until  hs  shall  have  had 
n  reasonable  time  to  retain  unmolested  to 


tb*  eonntiy  from  whl<&  ht  was  brought 
This  Is  undoubtedly  a  oongressional  «sn- 
■tmctlon  of  the  purpose  and  meaning  of  bx-h 
tradition  treatiei^'such  as  the  one  we  ban? 
under  eonsldBration,  and.  whether  it  is  or 
not,  it  is  emelnsive  upon  the  judiciary  of 
the  right  conferred  upon  persons  brought 
from  a  foreign  country  into  this  under  such 
proceedings. 

"That  right,  as  we  understand  it,  Is  that 
he  shall  be  tried  only  for  the  offense  with 
which  he  is  charged  in  the  extradition  pro- 
oeedings  and  for  which  he  was  delivered  up, 
and  that  if  not  tried  for  that,  or  after  trial 
and  acquittal,  he  shall  have  a  reawmable 
time  to  leave  the  country  before  he  is  arrest- 
ed upon  the  charge  of  any  other  crime  com- 
mitted previous  to  his  extradition." 

iklr.  Justice  Qray,  page  433,  L.  ed.  page 
433,  Sup.  Ct  Bep.  page  248,  in  hii  concur- 
ring opinion,  places  tliat  concurrence  upon 
the  single  ground  that  these  sections  clearly 
manifest  the  will  of  the  political  depart- 
ment of  the  govermnent  In  the  form  of  an 
ezpreea  law  that  the  person  should  b«  tried 
only  for  the  crime  chafed  in  the  warrant 
of  extradition,  and  he  should  be  allowed  a 
reaaonahls  time  to  depart  out  of  the  United 
States  before  he  eould  be  arrested  or  de- 
tained for  any  other  offense.  Both  grounds 
were  concurred  in  by  a  majority  of  the 
whole  court 

If  the  question  now  before  us  had  arisen 
under  the  trea^  of  1842  and  the  sections  of 
ths  Rvrised  Statutes  above  mentioned,  we 
think  the  proper  oonstruotion  of  the  treaty 
and  the  sections  would  have  applied  to  the 
faeU  of  this  case  and  rendered  the  imprison' 
ment  of  the  respondent  ill^iJ,  The  mani- 
fest scope  and  object  of  the  treaty  itself, 
even  without  those  sections  of  the  Revised 
Statutes,  would  limit  the  imprisonment  as 
well  aa  the  trial  to  the  crime  for  which  ex- 
tradition had  been  demanded  and  granted. 

It  is  true  that  the  10th  article  of  the 
treaty  contained  no  specific  provision  for  de- 
livering np  a  convicted  criminal,  but  it 
otherwise  delivered,  he  could  not  have  been 
punished  npon  a  fbrmer  oonvietion  for  an- 
other and  different  offense. 

The  claim  is  now  made  on  the  part  of  the 
government  that  "the  manifest  scope  and 
object  of  the  trea^'  of  1842  are  altered  and^ 
enla:^(ed  by  the  treaty  or  convention  of  JulyjJ 
1^*1889.  The  2d,  3d,  6th,  and  7th  articlM- 
of  that  convention  are  set  forth  in  the  mar- 
gin-t 

tArticle  n. 

A  fugitive  criminal  shall  not  be  surren- 
darad  If  the  offense  in  respect  of  which  his 
surrender  Is  demanded  be  one  of  a  political 
character,  or  if  he  proves  that  the  requisi- 
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It  will  b«  peioeired  tliat  tin  ■eoond  u^ele 
prorldM  th&t  no  person  eurrendered  shaJl  ba 
Mkfale  or  tried,  or  be  ptmiahed,  for  4Uj  po- 
litical crime  or  offense,  while  srtide  tbreo 
proridee  that  no  peraoii  Rarrendered  shall  be 
tri&ble  or  be  tried  (le*^^iig  out  the  word* 
g  "or  be  punished")  for  any  crime  or  offenM 
S  eommitted  prior  to  the  extradition,  othsr 
•  than  the  oSense  for>wbicb  he  was  surrai' 
dered,  until  he  shall  hare  had  an  opportun' 
ity  for  returning  to  the  sonnti;  from  which 
be  was  surrendered.  Hence  it  Is  urged  that, 
a*  punslunent  for  another  offense  of  which 
the  person  hi-d  been  conTlcted  is  not  in 
many  words  expressly  prohibited  in  and  by- 
article  3,  a  requisition  may  be  obtained  for 
<KieGiiiue  under  that  article, and,  when  pos- 
session of  the  person  is  thus  obtained,  ' 
may  be  punished  for  another  and  totallj 
different  crime  of  which  he  liad  been 
victed  before  extradition. 

We  do  not  concur  in  this  view.  Although 
if  the  words  "or  be  punished"  wei 
tained  in  tite  3d  article  the  question 
case  could  not,  of  course,  arise,  yet 
satisfied  that  the  whole  treaty,  talcen 
naction  with  that  of  1S42,  fairly 
does  not  permit  of  the  imprisonmoit  of  an 
extradited  person  under   the   facts   in   this 

The  mere  failure  to  use  these  words  in 
the  3d  article  does  not  so  far  change  and 
alter  "the  manifest  scope  snd  object"  of 
the  two  treaties  as  to  render  this  imprison- 
ment iegul.  The  general  scope  of  the  two 
treaties  makes  manifest  a»  intention  to  pre- 
'rent  a  stat«  from  obtaining  jurisdiction  ol 
an  individual  whose  extradition  is  sought  on 
one  ground  and  for  one  Bxpressed  purpose, 
and  then,  having  obtained  posaesaion  of  hia 


a  this 


person,  to  use  it  for  another  and  dilTerait 
purpose.  Why  tlie  words  were  left  ont  !■ 
the  3d  article  of  the  couTentlon  of  1889, 
when  their  Insertion  would  have  placed  ths 
subject  entirely  at  rest,  may  perhaps  be  & 
matter  of  some  passible  surprise,  yet  their 
absence  cannot  so  far  alter  the  otherwfss 
plain  meaning  of  the  two  treaties  as  to  giT« 
them  a  totally  different  construction. 

In  addition  to  the  provisions  of  the  trea^ 
of  1889  we  find  stiU  in  existence  the  al- 
ready-mentioned sections  of  the  Berlsed 
Statutes,  which  prohibit  a  person's  arrest  or 
trial  for  any  other  offense  than  that  »ith 
which  he  was  charged  m  the  extradition  pn>- 
eeedings,  until  be  shall  bare  had  a  reason- 
able time  to  return  unmointed  from  tha 
country  to  which  he  was  brought. 

It  is  argued,  howerer,  that  the  sections  lag 
qnestian  haTe^»een  repealed  by  impIieationP 
by  the  treaty  or  convention  of  ISBQ,  and 
that  the  respondent,  therefore,  cannot  ob- 
tain any  bene&t  from  them.  We  see  no  fctr 
or  reasonable  ground  upon  which  to  base  th* 
claim  of  repeal.  Repeals  by  implication  ar« 
never  favored,  and  a  later  treaty  will  not  b« 
regarded  as  repealing  an  earUer  sUtute  by 
implication  unless  the  two  are  absolutely 
incompatible  and  the  statute  cannot  be  en- 
forced  without  antagonising  the  tn^lj. 
United  States  v.  Lea  Yen  Tal,  185  U.  8.  SIS, 
46  L.  ad.  878,  82  8np.  Ct  Bep.  62S.  If  botb 
can  exist  the  repeal  by  ImplieatloB  will  not 
be  adjudged.  These  sections  are  not  in- 
oompatible  with  the  tria^  or  in  any  way  in- 
consistent therewith.  We  find  notUng  is 
the  treaty  which  provides  that  a  person 
shall  be  surrendered  for  one  offense  and  then 
that  he  may  ba  punished  for  another,  suck 
'  I  the  ease  here.     The  most  that  can  bs 


tion  for  his  surrender  has  in  fact  been  made 
with  a  riew  to  try  or  punish  him  for  an  of- 
fense of  a  political  character. 

No  person  surrendered  by  dther  of  the 
high  contracting  parties  to  the  other  shall 
be  triable  or  tried,  or  bs  punished  for  any 
political  crime  or  offense,  or  for  any  act 
connected  therewith,  oommitted  previously 
to  bis  extradition. 

If  any  question  shall  arise  as  to  whether 
a  csMe  comes  within  the  provisions  of  this 
article,  the  decision  of  the  authorities  of  the 
government  in  whose  jurisdiction  the  fugi. 
tlve  shall  be  at  the  time  shall  be  final. 

Article  DI. 

No  person  surrendered  by  or  to  either  of 
the  high  contracting  parties  shall  be  triable 
or  be  tried  for  any  crime  or  offense,  com- 
mitted prior  to  his  extradition,  other  than 
the  offense  for  which  be  was  surrendered, 
until  he  shall  have  had  an  opportimlty  of 
returning  to  the  country  from  whleh  ha 
«as  surrendered. 


The  extradition  of  fngiUves  nndar  th* 
provisions  of  this  convention  and  of  ths 
said  10th  article  shall  be  carried  ont  in  tha 
United  States  and  in  Her  Majesty's  domin- 
ions, respectively,  in  conformity  with  ths 
laws  regulating  extradition  for  the  tlms 
being  in  force  m  the  surrendering  states. 

Article  Vn. 

Ths  provisions  of  ths  said  10th  artiel* 
and  of  this  convention  shall  apply  to  pei^ 
sons  convicted  of  the  crimes  therein  raspeo- 
tlvely  named  and  spedfled,  whose  sentenes 
therefor  shall  not  have  been  executed. 

In  ease  of  a  fugitive  criminal  alleged  to 
have  been  convicted  of  the  crime  for  which 
his  surrender  Is  aaked,  a  copy  of  the  record 
of  the  conviction  and  of  the  sentenea  of  tha 
court  before  which  such  conviction  took 
place,  duly  authenticated,  shall  be  produced, 
together  with  the  evidence  proving  that  tbs 
prttonsr  Is  tha  person  to  whom  swdt  sso* 
tenca  ruers. 
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■■Mitad  Is  that  mn  Inf  erawe  to  tluit  affect 
pwlwpa  might  be  drawn  from  tk*  abi 
in  •rticle  3  of  poaitiTe  ]*iign«ge  preroitiiig 
•ooli  pUDioluaBiit.  But  that  ^ht  and 
donbtfol  inferancs,  Tsating  mi  anch  an  In- 
anSeient  foimd&tion,  U  Inadaqnate  to  orer- 
eooM  tbe  poalttve  prorlaiona  of  the  (tatuto 
and  the  othenriaa  general  saope  of  both 
trcatiea,  which  are  inoonaistent  with  the 
axiatenoe  of  auch  right. 

It  ia  orged  that  the  eonatmetlon  eontead- 
•d  for  by  the  reepondant  ia  ezcoedlngly  tech- 
nical and  tends  to  the  escape  of  criminals  on 
refined  suhtletiei  of  atatutorj  construction, 
and  ahonld  not,  therelbrs,  be  adopted.  While 
the  eaoape  of  criminals  la,  of  course,  to  be 
Tcr;  greatly  deprecated,  it  la  still  most  im- 
portant that  a  treatf  of  this  nature  between 
aorereignties  should  be  eonatmed  In  aooord- 
anoe  with  the  higheat  good  faith,  and  that 
It  should  not  be  sought,  by  doubtful 
stmction  of  srane  ol  its  proTisloos,  to  obtain 
the  extradition  of  s  person  for  one  offense 
and  then  punish  Mm  for  another  and  dif- 
ferent offense.  Eepeciallj'  should  thia  be  the 
eaae  where  the  government  surrendering  the 
peraon  baa  refused  to  make  the  snrrender 
for  the  other  offenss,  on  ths  ground  that 
such  offense  was  not  one  covered  by  the 
tr«ty. 

n  Our  attention  has  been  directed  to  various 
?  other  treaties  (between  thia  government  and 
other  nations,  where  proviaioQ  is  ezpreesly 
made  in  regard  to  punishment.  They  fre- 
qvently  provide  that  no  person  shall  be  tri- 
able or  tried  "or  be  punished"  for  any  othei 
offense  than  that  for  which  ha  waa  delivered 
up  until  he  has  had  an  opportunity  of  re- 
turning to  the  country  from  whleh  ha  waa 
Burrendered.  But  because  in  aome  of  ths 
treaties  the  words  "or  be  punished"  are  con- 
tained we  are  not  required  to  hold  that  in 
the  case  before  us  the  absence  of  those  worda 
permits  such  punishment,  when  that  con- 
atmction  ia,  aa  we  have  said,  contrary  to 
the  manifest  meaning  of  the  whole  treaty, 
and  also  violates  the  statutes  above  cited. 
Tbe  order  of  the  Circuit  Court  is  aSnned, 

Mr.  Justice  Moody  did  not  sit  in  the  «aaa 
•Bd  todE  no  part  in  its  decision. 


UNITED  STATES. 
Certforari— to  court  of  appealt  of  Mstrict 


1.  Certiorari  to  review  a  Jndgnmit  of 
tha  oonrt  of  appeala  of  the  Distriet  of  Co- 
Ivml^  in  a  criminal  aaae  will  not  ba  grant* 
ad  bjr  the  Federal  Suprame  Court,  where 


anch  eaae,  however  important  It  may  be  to 
the  petitioner,  does  not  Involve  a  question 
of  gravity  and  general  importance,  there 
being  no  oonfliet  between  the  deciaions  of 
state  and  Federal  courts,  or  between  those 
of  Federal  eonrta  of  different  dreuita,  and 
nothing  affeeting  intamational  relations. 
Error  to  conrt  of  appeals  of  District  of  Co- 
tambU^-ciiminal  case. 
SL  A  Judgment  convicting  a  chancery 
reoelver  of  embeEsling  money  which  had 
oome  into  his  possession  in  Us  official  ca- 
pacity is  not  reviewable  on  writ  of  error 
from  the  Federal  Supreme  Court  to  ths 
court  of  appeals  of  the  District  of  Colum- 
bia, on  the  theory  that  the  forfeiture  by 
defendant,  under  D.  C.  Code,  |  S41,  deflnlng 
the  offense,  of  all  right  or  claim  to  any 
oommisslons,  was  determined  by  the  judg- 
ment, and  that  therefore  the  jurisdictional 
amoont  presoribed  by  |  ESS  of  such  Coda 
was  iuToIred,  since  the  forfeiture  of  eom- 
miasiona  does  not  follow  the  judgment,  but 
followa  the  wnrngfal  oonveislon  or  appro* 
priation  of  the  monaya. 

tNo.  ses.j 


T  N  ERROK  to  the  Court  of  Appeals  of  tha 
■^  District  of  Columbia  to  review  a  judg- 
ment which  afljrmed,  with  a  modification  of 
the  sentence,  a  judgment  of  the  Supreme 
Court  of  that  District  eouvlcting  the  defend- 
ant of  embezzlement.  DiKmissed  for  want 
of  jurisdiction.    Also 

A    PETITION  for  a  writ  of  certiorari  ta 
review  the  same  judgment.    Denied. 
See  aaine  ease  below,  27  App.  D,  0,  433. 

Statement  by  Mr.  Justice  Brewer: 
Thomas  M.  Fields  was  indicted  in  the  an* 
preme  court  of  tbe  District  of  Columbia  at 
ttie  January  term,  1906,  for  embeulement. 
Of  eight  counts  in  the  indictment  seven  were 
disposed  of  by  danmrer  or  by  verdict  ia 
favor  of  the  defendant.  The  trial,  begun 
on  May  8,  and  ending  May  IS,  1905,  resulted 
in  a  verdict  of  guilt;  under  the  third  count. 
Motions  in  arrest  of  Judgment  and  for  a  new 
trial  having  been  overruled,  he  was  sentenced 
to  Imprisonment  and  labor  In  the  peniten- 
tiary tor  five  years.  The  conrt  of  appeals  of 
the  District  modified  the  judgment  of  the  su- 
preme court  by  striking  out  the  order  for 
"labor,"  and,  as  so  modified,  affirmed  it.  2T 
App.  D,  C.  433.  The  ease  was  brought  to 
this  eourt  on  writ  of  error,  A  motion  to  dis- 
miss and  a  petition  for  certiorari  were  pre- 
sented by  the  respective  parties,  the  consid- 
eration of  both  of  which  was  postponed  to 
the  hearing  on  the  merits.    The  indictment 
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WM  found  under  |  841  of  th«  Dbtrtot  Code, 
a  which  U  as  fallows: 

■  •"Aiif  executor,  adminlBtrator,  (guardian, 
tnutee,  receirer,  collector,  or  other  officer  !ii' 
to  whose  poBsesBion  money,  Hcurities,  or 
otllBr  property  of  the  property  or  estate  of 
■uy  other  person  may  come  by  virtue  of  his 
office  or  employment,  who  ahall  fraudulently 
convert  or  appropriate  the  aame  to  bis  own 
use,  ahftll  forfeit  all  right  or  claim  to  any 
commissioiu,  costa,  and  chargea  thereon,  and 
shall  be  deemed  guilty  of  embezzlement  of 
the  entire  amount  or  value  of  the  money 
or  other  property  so  coming  into  his  posses- 
rion  and  converted  or  appropriated  to  bia 
own  use,  and  shall  be  punished  by  a  fine  not 
ezoeeding  one  thouaajid  dollars,  or  by  im- 
prisonment not  exceeding  ten  years,  or 
both."       [31  StaL  at  L.  1326,  ehap.  854.] 

The  statute  under  which  the  writ  of  er- 
ror was  sued  out  is  |  233  of  the  District 
Code,  which  reads: 

"Sec  233.  Any  final  judgment  or  deerea 
of  the  court  of  appeals  may  be  re-examined 
and  affirmed,  reversed,  or  modified  by  the 
Supreme  Court  of  tne  United  States,  upon 
writ  of  error  or  appeal,  in  all  oases 
wbicb  the  matter  in  dispute,  exclusive 
oosts,  shall  exceed  the  sum  of  five  thousand 
dollars,  in  the  same  manner  and  under  the 
same  regulations  as  existed  in  cases  of  writs 
of  error  on  judgments  or  appeals  from  de- 
crees rendered  in  the  supreme  court  of  the 
District  of  Columbia  on  February  ninth, 
eighteen  hundred  and  ninety-three,  and  also 
in  cases,  without  itg^xA  to  the  sum  or  value 
of  the  matter  in  dispute,  wherein  is  involved 
the  validity  of  any  patent  or  copyright,  or 
in  which  is  drawn  in  qnestion  the  validity 
of  a  trea^  or  statute  of,  or  an  authority 
exercised  under,  the  United  States."  [31 
Stat,  at  L.  1227,  obap.  864.] 

Uessrs.  Frank  J.  Hogan,  John  C  Gittlngs, 
and  Henry  E.  Davis  for  plaintiff  in  error. 

Mr.  J.  S.  Easby-Smith  and  Solicitor 
General  Eoyt  for  defendant  in  error. 

■  *Ur.  Justics  Bi4wer  delivered  the  opinion 
of  the  court: 

The  petition  for  certiorari  rnnst  be  first 
•onsidered.  A  certiorari  can  be  issued  only 
when  a  writ  of  error  cannot  26  Stat,  at  L. 
828,  I  6,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  5S0,  last  two  paragraphs.  There  have  been 
two  or  three  instances  in  which,  after  a 
writ  of  error  has  been  allowed,  an  applica- 
tion for  a  certiorari  has  been  filed,  ite  Ut- 
ter because  of  doubt  whether  the  former 
would  li«.  It  must  not  be  supposed  that  b»- 
•anse  we  have  before  us  boHi  a  writ  of  error 
«nd  u  appHsation  for  eertiorari  that  the 


mies  laid  down  by  this  court  governing  ths 
latter  applications  are  to  be  Ignored,  and 
the  ease  held  in  this  eonrt  by  either  the  writ^ 
of  error  or  the  certiorari.  g 

■  In  this  case  there  is  no  suBcIent  gnnmd> 
for  a  certiorari.  The  application  oomes  with- 
in none  of  the  conditions  therefor  declared 
in  the  decisions  of  this  court  However  Im- 
portant the  case  may  be  to  the  applicant, 
the  question  involved  is  not  one  of  gravi^ 
and  general  importance.  There  is  no  con- 
flict between  the  decisions  of  state  and  Fed- 
eral courts  or  between  those  of  Federal 
courts  of  different  circuits.  There  is  noth- 
ing affecting  the  relations  of  this  naUon  to 
foreign  nations,  and  Indeed  no  matter  of 
general  Interest  to  the  public. 

Will  a  writ  of  error  liel  Is  the  ease  ona 
of  which  this  court  has  jurisdiction  T  It  la 
settled  that  a  criminal  case,  as  such,  cannot 
be  brought  here  on  a  writ  of  error  from  the 
court  of  appeals  of  the  district  Chapman 
T.  United  StatM,  184  U.  S.  439,  41  L.  ed. 
C04,  17  Sup.  Ct  Rep.  78,  and  cases  cited  in 
the  opinion;  Sinclair  t.  District  of  Colum- 
bia, 1S2  U.  S.  18,  48  L.  ed.  322,  24  Sup.  Ct. 
Bep.  ai2. 

The  authority  of  these  easee  is  not  ques- 
tioned, but  it  is  contended  that  the  forfei- 
ture of  all  right  or  claim  to  any  cununia- 
slons,  eta,  was  determined  by  the  judgment 
in  the  ease  at  bar,  and  that,  therefore.  It 
cnnee  within  the  pecuniary  provisions  of  | 
233.  BmithT.  Whitney,  116  U.  B.  187,  29  U 
ed.  801,  8  Bup.  Ct  Rep.  S70,  is  dted  as  an- 
thority.  In  that  ease  we  sustained  our  jn> 
risdlction  over  a  jndgment  of  the  suprema 
oonrt  of  the  District,  diBmissing  a  petition 
for  a  writ  of  prohibition  to  a  court-martial 
convened  to  try  an  officer  for  an  offense  pun- 
ishable by  dismissal  from  the  service  and 
oonsequentdeprivationof  salary,  which,  dur- 
ing the  term  of  hia  office,  would  exceed  tli« 
sum  of  U,000.  But  that  case  is  vei;  differ- 
ent from  this.  There  the  direct  result  of  as 
adverse  judgment  of  the  court-martial  waa 
the  deprivation  of  an  office  wjtii  a  salary  of 
over  ffi.DOO.  That  sum,  therefore,  was  in- 
volved in  the  trial  sought  to  be  restrained. 
But  no  such  result  follows  In  this  ease.  The 
act  of  the  defendant  in  fraudulently  convert- 
ing or  appropriating  the  moneys  in  his  pos- 
session operatea  to  forfeit  all  right  or  cl^m 
to  any  eommissions,  etc,  and  this,  irre- 
spective of  the  question  whether  he  Is  or  Is 
not  convicted  of  any  crime  In  respect  there- ^ 
to.  It  is  true  such  fraudulent  conversion  9 
or  appropriaUon  Is  dedaredto  be  embezzle-  ■ 
ment,  and  the  defendant  was  proseeuted  and 
oonvletad  of  that  offoue,  bnt  the  forfeiture 
of  commissions  does  not  follow  the  judg- 
ment bnt  follows  the  wrongful  eonversion  or 
appropriation  of  the  moneys.    The  only  dl> 
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net  peciu)lfti7  revntt  of  a  conTiotioii  li  a 
fln«  not  ezoeeding  11,000,  uid  that  aa  a  pun- 
ishment  for  the  offeiue.  United  8t«tes  r. 
Hon,  3  CTADcb,  159,  174,  2  L.  ed.  397,  40S. 
It  adjudgEB  no  forfeiture  of  eommiBsioiM. 
It  D1A7  be  tlMt  it  fumishea  evidence  in  re- 
spect to  the  forfeiture  of  ooDuniHiona,  but. 
If  BO,  it  fa  aimpl;  evidence.  Nor  does  the 
orimiDftl  ofFenae  depend  at  all  apon  the 
amount  of  the  appropiiation.  If  the  official 
fiaudulentl^  converta  or  appropriates 
tl,000  the  crime  ia  tlie  aame  aa  though  he 
fraudulently  converta  or  appropriates 
U0,000.  All  that  ean  be  aocompliahed 
by  the  criminal  proaecvUon  la  the  atat- 
ntorjr  punishment  for  tlie  offenae,  wUcli 
oumot  exceed  a  flue  of  11,000,  or  im- 
prisonment for  ten  yeara,  or  both.  The  eon- 
Tlctloti  is  oondoaiTa  aa  to  the  fact  of  a 
fraudulent  conversion  and  appropriation, 
but  not  aa  to  tlie  amount  thereof,  anj  more 
than  a  conviction  of  larcenj  la  a  ooncluaive 
adjudication  tliat  the  larceuj  was  committed 
at  a  iaj  named  or  of  the  preciae  amount 
or  value  ol  the  property  charged  to  have 
been  stolen.  Those  are  Incidental  and  minor 
facts,  whidi  may  or  may  not  be  proved  ex- 
actly as  stated.  All  that  is  neeeasaiy  to 
■nstain  the  judgment  l>efore  ua  is  that  there 
was  a  fraudulent  conversion  or  appropria- 
tion of  some  amount  of  monty  in  the  pos- 
session of  the  officiaL  For  tbeae  reasons  the 
writ  of  error  cannot  be  sustained. 

The  application  for  a  eerUorari  ia  denied 
and  the  writ  of  error  ia  dismlaaed. 

Mr.  Jostice  Whits  eoncmred  in  the  judg- 


NEVADA  N.  STRANAHAN. 
Duties— what   ia   foidgn   eoontry— Itit   of 
Pines. 

The  lale  of  Fines  must  be  reKardea 
aa  at  least  ifs  facto  under  the  jurlsoiction 
of  the  Republic  of  Cuba,  and  hence,  as  a 
"foreign  oountTj"  within  the  meaning  of  the 
IWle?  Uriff  act  of  July  24,  1807  (30  BUt. 
at  L.  161,  chap.  11,  U.  B.  Comp.  Btat.  1901, 
p.  1628)),  since  the  United  States  has  never 
taken  posseasion  of  such  island  as  included 
In  the  territory  ceded  by  Spain  to  the  United 
States  in  the  treaty  of  peace,  but,  instead, 
through  its  legislative  and  executive  depart- 
ments, has  reooKnized  the  Cuban  govern- 
ment as  rightfdly  exercising  sovereignty 
over  the  Isle  of  Pines  as  a  d«  faoto  goveiTi- 
meat  until  tbe  ds  /»»  sUtu*  shall  be  dstw- 

[No.  1.1 

Bnbmittad  Hardi  4,  IMff.    Daddsd  ApiU  8, 
1907. 

fT  &  o-as. 


T  N  ERROR  to  the  Ch-eult  Oonrt  of  t3m 
1  United  States  for  the  Southern  District 
of  Nsw  Tork  to  review  a  judgment  sustain- 
ing a  demurrer  to,  and  dismissing,  the  00m- 
plaint  in  an  action  to  recover  the  value  of 
goods  imported  from  the  Isla  of  Fines  which 
had  been  seised  for  the  nonpayment  of  du- 
ties.   AfBrmed. 

The  faots  are  stated  In  the  opinion. 

Mr.   Jamsi   C.    Lenney    for   plaintiff   la 

Attomey  General  Bonaparte,  Solicitor 
Genera]  Hoyt,  and  Otia  J.  Carlton  for  dt- 
fendant  In  error.  ■ 

•Mr.   Ghlef  Juattce   FoOet   deUrered   tha  • 
opinion  of  the  court: 

Plaintiff  brought  his  action  In  the  drcnH 
court  of  the  United  SUtea  for  the  southern 
district  of  New  York  against  the  then  col- 
lector of  the  port  of  New  York  to  recover 
the  value  of  certain  dgars  seised  by  him, 
wliich  had  been  brought  to  that  port  liwi 
the  Isle  of  Pines,  where  they  had  been  pro- 
duced and  manufactured.  This  seizure  was 
made  under  the  Dliig;ley  act,  so  ealled  (act 
July  24,  18B7,  SO  SUt.  at  L.  ISl,  cbap.  11, 
U.  8.  Comp.  Stat  IBOI,  p.  1626),  and  the 
regulations  of  the  Secretary  of  the  Treasury 
thereunder.  The  Dingley  act  provided  for 
the  imposition  of  duties  "on  articles  import- 
ed from  foreign  countries,"  and  in  plaintiff's 
complaint  it  was  asserted  that  the  Isle  ol 
Pines  waa  "in  possession  of  and  part  of  the 
United  States,"  and  henoe  domestic  terrl-^ 
toiy.  The  goremment  dnnurred,  the  demur-  ff 
rer  was  sustained,  tha>eomp1aInt  dismissed,*, 
and  ths  case  brought  here  on  a  writ  of  error. 

Whether  the  Isle  of  Pines  was  a  part  of 
ttie  United  States  is  a  conclusion  of  law  not 
admitted  by  the  demurrer.  It  was  certain- 
ly not  such  before  the  treaty  of  peaoe  with 
Spain  [30  Stat,  at  I»  1754],  and.  If  it  bo- 
came  so,  it  was  by  virtue  of  that  treaty. 
The  court  takes  judicial  cognizance  whether 
or  not  a  given  terrltoty  is  within  the  bound- 
arlea  of  the  United  States,  and  ia  bound  to 
take  the  fact  as  It  really  exista,  however  it 
may  be  averred  to  be.  Jones  v.  United 
Statea,  137  U.  S.  202,  34  L.  ed.  OBI,  11  Snp. 
Ct  Rep.  BO;  Llneohi  v.  United  SUtea,  107 
U.  S.  417,  49  L.  ed.  SIR,  es  Sup.  Ct.  BepL 
45E;  Taylor  v.  Barclay,  S  Sim.  213. 

August  12,  ISB8,  a  protocol  of  agreement 
for  a  baaia  for  the  establishment  of  peaea 
was  entered  Into  between  the  United  Statea 
and  Spain,  which  provided: 

"Article  1.  Spain  will  rellnqnish  all  claim 
of  sovereignty  over  and  title  to  Coba. 

"Article  2.  Spain  will  cede  to  the  United 
Statea  the  island  of  Porto  Bico  and  other 
islands  now  under  Spaniah  aovere^^  la 
ths  West  Indies  and  also  an  Island  In  tte 
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iMOnmm,  to  b*  Mleeted  hj  tlw  United 
BUtM."    SO  BUt.  aX  L.  1742. 

Tlili  WAS  followed  ij  the  trMt;  of  p«mm, 
ntlfied  April  11,  1899,  eonUlnlng  the  fol- 
lowing irtlcleB: 

"Article  I.  Spain  relinquieiliea  all  olaim  of 
aorereigiity  over  and  title  to  CuIml 

"And  aa  the  laland  la,  upon  Ita  evacuation 
b7  Bpatn,  to  be  oooupied  bj  the  United 
States,  the  Unitod  BUtes  will,  to  long  ai 
aueh  occupation  shall  last,  Baaome  and  dia- 
eharge  the  obligations  that  may,  under  In- 
ternational law,  result  from  the  fact  ol  its 
occupation,  for  the  protection  of  life  and 
property. 

"Article  2.  Spain  cedes  to  the  United 
States  the  island  of  Porto  BIco  and  other 
blauds  now  under  Spanish  sovereignty  in 
the  West  Indies,  and  the  island  of  Guam  in 
the  Marianas  or  Ladronta."  80  Stat,  at  L. 
1764, 17SS. 

In  Neely  v.  Henkel,  IBO  U.  S.  100,  4G  L. 
ed.  448,  21  Sup.  Ct  Kep.  302  (Jan.  14, 
IDOl ) ,  the  question  wae  whether  Cuba  waa  a 
foreign  country  or  foreign  territory  within 
-  the  act  of  OongTeea  of  June  a,  1900  (31  Stat. 
S  at  L.  656,  chap.  793,  U.  S.  Comp.  BUt.  1901, 
*  p.  369  l)t  providing  for  the  extradition  from 
the  United  States  of  persons  committing 
crimes  within  any  foreign  country  or  foreign 
territory  or  any  part  thereof,  occupied  or 
under  the  control  of  the  United  State*. 
And  it  was  held  that  Cuba  wae  within  this 
deseription.  Mr.  Juetiee  Harlan,  deliver- 
ing the  opinion  of  the  court,  said: 

'Ihe  facte  above  detailed  make  It  clear 
tiiat,  within  the  meaning  of  the  act  of  June 
S,  1900,  Cuba  is  foreign  territory.  It  cannot 
be  regarded.  In  any  constltntiosal,  legal,  or 
International  amae,  a  part  of  the  territory 
Of  the  United  States. 

"While  by  the  act  ol  April  26,  1898  [30 
Stat,  at  L.  364,  chap.  IBO],  declaring  war 
between  this  country  and  Spain,  the  Presi- 
dent waa  directed  and  empowered  to  use  onr 
entire  land  and  naval  forces,  aa  well  as  the 
Biilitla  of  the  several  states  to  suoh  extent  as 
was  necessary,  to  carry  such  aot  Into  effect, 
that  authorisation  waa  not  for  the  purpose 
of  making  Cuba  an  Integral  part  of  the 
United  Btates,  but  only  for  the  purpose  of 
ecHopelling  the  relinquishment  by  Spain  of 
Its  authority  and  government  in  that  island, 
and  the  withdrawal  of  ita  foroee  from  Cuba 
and  Cuban  waters.  The  l^slatlve  and  exec- 
utive branches  of  the  government,  by  the 
Joint  resoluUon  of  April  20,  1898  [30  Stat. 
tX  L.  T88,  U.  S.  Comp.  SUt.  1001,  p.  2790], 
ttcpresely  disclaimed  any  purpose  to  exercise 
sovereignty,  jurisdiction,  or  control  over 
Ooba  'except  for  the  padflcatlon  thereof,' 
and  asserted  the  determination  of  the  Unit- 
ad  SUtesi  that  objaet  being  aooompUahed, 


to  leave  tlie  govemmont  and  eontrol  ol  Cobft 
to  its  own  people.  All  that  has  been  done 
in  relation  to  Goba  has  had  that  ad  la 
vierw,  and,  so  far  aa  the  court  is  infonud 
by  the  public  history  of  the  relations  of  this 
country  with  that  island,  nothing  has  be«a 
dons  inconsistent  with  the  deolared  objeet 
of  the  war  with  Spain. 

"Cuba  is  none  the  leea  foreign  territory, 
within  the  meaning  of  the  act  of  Congress, 
because  it  is  under  a  military  governor  ap- 
pointed by  and  representing  the  Preeident 
in  the  work  of  assisting  the  inhabitants  of 
that  island  to  establish  a  government  of 
their  own,  under  which,  as  a  free  and  i*--^ 
dependent  people,  they  may  eontrol  their  J 
own  affairs  without* interference  by  other* 
nations.  The  ooonpancy  of  the  Island  by 
troops  of  the  United  SUtes  was  the  neoes- 
■ary  result  of  the  war.  That  result  oouU 
not  have  been  avoided  by  the  United  States 
oonsietently  with  the  principles  of  inter- 
national law  or  with  its  obligations  to  tks 
people  of  Cuba. 

"It  is  true  that,  aa  between  Spain  and 
the  United  States, — indeed,  aa  between  the 
United  Statee  and  all  foreign  nations,— 
Cuba,  upon  the  ceeaation  of  hostilities  with 
Spain,  and  after  the  treaty  of  Paris,  waa 
to  be  treated  aa  if  it  were  conquered  terri- 
tory. But,  ai  between  the  United  States 
and  Cuba,  that  island  is  territory  held  in 
trust  for  the  inhabitants  of  Cuba,  to  whom 
it  rightfully  belongs  and  to  whose  exclusive 
control  it  will  be  surrendered  whoi  a  stable 
government  shall  have  been  established  by 
their  voluntary  action." 

If,  then,  the  Isle  of  Pines  was  not  «n- 
braced  In  article  2  of  the  treaty,  but  waa 
included  within  the  term  "Cuba"  In  article 
1,  and  therefore  sovereignty  and  title  wera 
merely  relinquished,  it  waa  "foreign  coun- 
try" within  the  Dingle?  act 

This  inquiry  Involves  the  interpretation 
which  the  political  departments  have  put 
upon  the  treaty.  For,  in  the  language  of 
Mr.  Justice  Gray,  in  Jones  v.  United  Btates, 
"who  is  the  sovereign,  ds  jurt  or  <Ie  faoto, 
of  a  territory,  is  not  a  judicial  but  a  po- 
litical question,  the  determination  of  whldi 
by  the  legislative  and  executive  deparbnents 
of  any  government  conclusively  binds  the 
judgM  aa  well  as  all  other  officers,  dtiieni, 
and  subjects  of  that  government.'' 

By  the  joint  resolution  of  April  20,  ISM 
(SO  Stat  at  li.  738,  U.  8.  Comp.  BUt. 
1001,  p.  2T00),  entitled  "Joint  Reaolution 
for  ^e  Recognition  of  the  Independence  o( 
the  People  of  Cuba,  Donanding  That  tha 
Government  of  Bp^n  Scllnqulsh  Ita  Author- 
ity and  Government  in  the  Island  of  Ooba, 
and  to  mthdraw  Ita  Land  and  Naval 
ForoM  from  Culia  and  Cnbaa  Waters,  and 
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DiTectinir  tlie  Prtaldeiit  of  th«  tToltad  SUtM 
to  V»e  the  Land  uid  NatbI  Force*  of  the 
United  StAtee  to  C&n?  These  ReMlutiona 
Into  ESect,"  ths  United  St«toa  dlsclftimed 
M17  dispoaition  ar  intention  to  exercise  ■ot- 
S  «reignty  or  control  orer  Cuba,  except  in  the 
F  paciScfttion  thereof,  &ad*a«Berted  ita  deter- 
mination, when  that  was  accomplished,  to 
leave  the  control  of  the  ialand  ta  its  people. 
What  was  the  signification  of  the  word 
*Vuba"  at  that  timel 

The  record  of  the  official  acts  of  the  Span- 
iah  government  from  1774  to  1BQ8  dnnon- 
■trates  that  the  Isle  of  Plnei  was  included 
In  the  political  diviBion  known  *■  "Cuba." 
The  first  official  oeiuus  of  Cuba,  in  1774;  the 
"SUtistical  Plan  of  the  Ever  FaltUnl  Isle 
cf  Cuba  for  tite  Year  1827;"  the  establish- 
ment by  the  goremor  general,  in  1828,  of  a 
colony  on  ths  island;  tfaeoensus  of  1841;  the 
budgets  of  receipt!  and  expenses;  the  oen- 
sns  for  1661,  1877,  1887,  and  so  on,  all  show 
that  the  Isle  of  Fines  was,  govenunentallf 
■peaking,  included  In  the  spedfle  designa- 
tion "Cuba"  at  the  time  the  treatj  was  made 
and  ratified,  and  the  documents  establish 
that  it  formed  a  munldpal  district  of  the 
province  of  Eabana. 

In  short,  all  the  world  knew  that  It  was 
an  int^ral  part  of  Cuba,  and  in  view  of  the 
language  of  the  Joint  resolution  of  April  20, 
I8B8,  it  seenu  clear  that  the  Isle  of  Ptnei 
was  not  BUppooed  to  be  one  of  the  "other 
islands"  ceded  by  article  2.  Those  were  Is- 
lands not  constituting  an  integral  part  of 
Cuba,  such  as  Vieques,  Cnlebra,  and  MoDa 
islands,  adjacent  to  Porto  Bloa 

Has  the  treaty  been  otherwise  Interpreted 
by  the  political  departments  of  this  gorem- 
mentT  The  documents  to  which  we  bare 
bad  access,  with  the  aaslstanoe  of  the  prea- 
oitation  ot  the  facts  condensed  therefrom 
in  the  brief  for  the  United  States,  enable  u* 
to  sufficiently  indicate  ths  situation  In  that 
regard,  and  we  think  It  proper  to  do  this, 
notwithstanding  the  determination  of  tlie 
ease  turns  at  last  on  a  short  point  requiring 
BO  elaboration. 

The  Spanish  evaeoatsd  Havana  Jamury 
1,  ise9,  and  ths  govenunent  of  Cnba  was 
transferred  to  •  military  governor  as  the 
representative  <rf  the  President  of  the  Unit- 
ed States.  The  President  ordered,  August 
17,  1SB9,  a  census  to  be  taken  as  a  first  step 
toward  assisting  "the  people  ot  Cuba"  to  es- 
otablish  "an  effective  system  of  self-gorem- 
•  ment."  In*aMompliBbmg  this  the  Island 
was  divided  into  1,607  enumeration  districts. 
Three  enumerators  took  the  eenaus  of  ths 
Isle  ot  Fines,  which  was  described  as  a 
nidpal  district  of  the  Judicial  district  of  Bs- 
jncal,  in  the  provlnoe  of  Havana.  Ths  rs- 
fort  oa  ths  MOflii,  H  publlitad  ^  tb  War 


Departmcsit  In  IMO,  itatsd:  "na  govern* 
ment  of  Cuba  has  Jurisdiction  not  only  ovsr 
the  island  of  that  name,  but  also  over  ths 
Isle  of  Pines,  lying  directly  to  the  south  of 
it,  and  more  than  a  thousand  islets  and  reefs 
scattered  along  its  northern  and  southern 
coasts.  .  .  .  The  Isle  ot  Fines,  with  an 
area  of  MO  square  miles,  is  a  municipal  dis- 
trict of  the  province  of  Habana.  .  .  . 
The  total  population  of  Cuba,  fnclnding  0\» 
Isle  of  Fines  and  the  neighboring  keys,  was, 
on  October  Ifl,  189S,  1,G72,7B7.'' 

The  popniatiou  tables  give  tiie  population 
of  the  Isle  of  Fines  as  a  munldpal  distrlet 
of  Havana  provinoe,  and  M>  of  the  statistlca 
as  to  rural  population;  sex,  nativify,  and 
eolor;  age  and  aex;  birthplace;  conjugal 
eoudition ;  school  attendance ;  foreign 
whites;  number  and  site  ot  families;  dwell- 
ings of  families,— these  and  like  Items  ars 
given  as  to  the  Isle  of  Pines  as  under  tbs 
provinoe  of  Habana. 

In  August,  18SB,  the  military  governor  of 
Cutw  appointed  a  mayor  and  Urst  assistant 
mayor  of  ths  Ids  of  Fines. 

On  June  16,  IBOO,  an  deddon  was  hdd 
throughout  the  Island,  at  which  ths  peopls 
of  Cnba  In  all  thdr  munldpalltles  elsoted 
thdr  munldpal  offloers,  partidpated  In  by 
the  Inhabitants  of  the  Ide  of  Pines,  as  Is 
stated  In  ths  report  of  ths  Committee  on 
Fordgn  Bslatlons,  Ssnats  Document  No. 
2DS,  Fifty-ninth  Congress,  though  this  was 
denied  in  a  minorify  report. 

A  coustituttonal  sonventlon  vaa  eallsd 
and  ths  Inhabitants  of  the  ble  of  Pines 
partldpatsd  in  the  election  of  del^atss 
thereto,  September  IS,  1900, 

Ths  oonvsntion  eoncluded  its  wotic  }rf  Os- 
tober  1,  IDOl,  and  Deeonber  SI,  1001,  an  slso- 
tion  was  hdd  to  dKMse  governors  of  prov- 
inces, provinelal  eonndlora,  monbers  of  the  _ 
houss  of  representatlvss,  and   preddentia)§ 
and  senatorial  deetors,  nnder'an  order  of  • 
Gsneral  Wood  of  Oslobsr  14,  ISOl,  No.  2IS, 
approved  t^  the  War  Deparbnent,  which  di- 
vided the  province  of  ti»1i»ii«  into  four  dr- 
cuits,  the  third  bdng  composed  of  several 
aynntamientos,  ot  whldi  the  Isle  of  Fines 

FdMuary  24,  1B02,  the  electors  mst,  choss 
senators,  and  dented  SeSor  Falma,  Pred- 
dent,  and  Sefior  Romero,  Tloe  President 

The  government  was  transferred  to  Onba, 
May  2D,  1902,  and  in  making  the  tnmsfer, 
and  declaring  the  oconpatlon  of  Cuba  by  ths 
United  States  and  the  military  gorernmsBt 
of  the  island  to  be  ended,  the  military  govern- 
or wrote  to  "The  Freddsnt  and  Congrws 
of  Cnba,"  among  other  things:  "It  i*  nsdar- 
stood  by  ths  United  States  that  the  prcM&l 
guvwument  ot  ths  isis  of  Pines  will  eoa- 
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MtUment  «f  the  UUe  to  Htid  laUud  by 
tre*t7,  pursuant  to  the  Cuban  Coustitutioii 
and  the  Act  of  Congrew  of  tho  United  btatu 
approved  Mkroh  2,  1902  [1]."  [SI  Btat.  at 
L.  897,  eLAp.  803.]  Oa  tha  Mune  da.7  Presi- 
dent Pilma  repli«l: 

"It  Is  understood  that  the  lele  of  Pinea  !■ 
to  oontiuue  da  facto  under  the  jurisdiction 
of  the  gOTemment  of  the  Republic  of  Cuba, 
•nbjeot  to  such  tresfy  aa  may  be  entered 
into  between  the  goremment  of  the  United 
States  and  that  of  the  Cuban  Republic,  ae 
provided  for  in  the  Cuban  Coostitution  and 
In  the  act  passed  bj  tbs  Congresa  of  the 
United  States,  and  approred  on  the  Zd  of 
March,  1001."    31  Stat,  at  L.  897,  chap.  803. 

At  that  date  the  Isle  of  Pines  was  ac- 
tually being  governed  by  the  Cubans  through 
municipal  officers  elected  by  its  inhabitanta, 
and  a  governor  of  the  province  of  Habana, 
oouncllori,  etc,  in  whose  ehoiee  thej  had 
participated.  And  see  Neely  v.  Henkel,  180 
U.  B.  100,  117,  113,  40  L.  ed.  448,  454,  45S, 
SI  Sup.  Ct.  Rep.  302. 

February  16,  1003,  the  Senate  of  the 
United  States,  by  resolution,  requested  the 
President  "to  inform  the  Senate  as  to  the 
present  statua  of  the  Isle  of  Pines,  and  what 
government  is  exereleing  authority  and  oon- 
trol  in  said  island." 

In  reply  the  President  submitted  a  report 
S  from  the  Secretary  of  War,  which  stated: 
^  •"The  nature  of  the  da  faeto  goremment 
nnder  which  the  lale  of  Pines  was  thus  left 
pending  the  detenuination  of  the  title  there- 
of by  treat;  is  shown  in  the  following  in- 
dorsement upon  a  copy  of  the  said  resolution 
by  the  late  military  governor  of  Cuba: 

[Here  follows  the  Indorsement,  dated  Feb- 
raaiT  20,  1003,  of  which  the  following  is  a 
part:] 

"  'At  the  date  of  transfer  of  the  Island  of 
Cuba  to  its  duly  elected  officials  the  Isle  of 
Pines  constituted  a  municipality  included 
within  the  municipalitlea  of  the  province  of 
Habana  and  located  in  the  Judicial  district 
of  Bejucal.  The  government  of  the  island  is 
reated  In  its  municipal  officers,  subject  to 
the  general  control  of  the  civil  governor  of 
the  province  of  Habana,  who  is  vested,  under 
the  Constitution  of  Cuba,  with  certain  au- 
thor!^ in  the  control  of  municipal  affairs. 
Under  the  military  government  of  Cuba  the 
Isle  of  Pines  was  governed  by  municipal  of- 
fleiala,  subject  to  the  general  authority  of 
tha  civil  governor,  who  received  his  autiior- 
ity  from  the  goremor  general.  The  Isle  of 
Fines,  as  it  had  existed  under  the  military 
government,  was  traniferred  ai  a  de  faoto 
goremment  to  the  Cuban  Republic,  pending 
the  final  settlement  of  the  statu*  of  the 
island  by  treat;  between  the  United  State* 
andODbft.   Tb*  aoUm  takan  bf  tke  ulUtatT 


government  was  In  accordance  with  tel»- 
grapbio  orders  from  the  honorable  the  Seo- 
retary  of  War.  The  goremment  of  th* 
island  to-day  is  in  the  hand*  of  its  munlel- 
pal  ofBoers,  dnly  elected  by  tha  people  under 
the  general  control  of  the  civil  governor  of 
the  province  of  Habana  and  the  Republic  of 
Cuba.  Aa  I  understand  it,  the  government 
of  the  Isle  of  Pines  is  vested  in  the  Republia 
of  Cuba,  pending  such  final  action  as  may 
be  taken  by  the  United  Etatee  and  Cub* 
looking  to  the  ultimate  disposition  of  the 
Island.  No  special  action  was  taken  to  pro- 
tect the  interests  of  the  citiims  of  the  Unit- 
ed State*  who  have  purcbsaed  property  and 
have  settled  in  the  Isle  of  Pinea,  (or  the  re*- 
■on  that  no  such  action  was  neoessary.  AU 
Americans  in  the  island  are  living  under  ex-  ^ 
actly  the  same  conditions  as  other  foreign- g 
era,* and  if  they  oomply  with  tha  law*  in* 
force  it  is  safe  to  say  that  they  will  not 
have  any  difficulty  or  need  special  protec- 
tion. At  the  time  these  people  purchased 
property  they  understood  distinctly  that  the 
question  of  ownership  of  the  Isle  of  Pines 
was  one  pending  settlement,  and  in  locating 
there  they  took  tha  risks  incident  to  the  sit- 
uation.' " 

We  are  justified  in  gssTmiing  that  tha 
Isle  of  Pine*  wa*  always  treated  by  tha 
Preaidoit's  representativea  in  Cuba  as  an  in- 
tegral part  of  Cuba.  This  was  indeed  to  be 
expected  in  view  of  the  fact  that  it  wma 
such  at  the  time  of  the  execution  of  tha 
trea^  and  its  ratification,  and  that  the 
trea^  did  not  provide  otherwise  in  terms, 
to  say  nothing  of  general  principles  o(  in- 
ternational law  applicable  to  sucb  coasia 
and  shores  as  those  of  Florida,  the  Bahamaa, 
and  Cuba.  Hall,  4th  ed.  129,  130;  Louia- 
iana  v.  Mississippi,  202  U.  S.  1G3,  50  L.  ed. 
013,  032,  26  Sup.  Ct.  Sep.  408,  STl;  Tha 
Anna,  5  C.  Rob.  273. 

In  August,  1002,  the  Treasury  Department 
decided  that  duties  should  be  assessed  om 
goods  coming  from  the  Isle  of  Fines  at  tha 
same  rates  as  on  similar  merchaudisa  im- 
ported from  other  places. 

On  July  2,  IMS,  a  treaty  witb  Cuba 
was  signed,  relinquishing  any  claim  by  tha 
United  States  to  the  Isle  of  Pines  under  tha 
treaty  of  peace,  but  this  failed  of  ratifica- 
tion, and  on  March  S,  1904,  another  treaty 
was  signed,  which  relinquished  all  claim  of 
title  nnder  that  treaty. 

November  27,  1905,  the  Secretary  of  State 
wrot«  an  American  reaideut  of  the  Isle  of 
Pines: 

"The  treaty  now  pending  before  the  Ben- 
ate,  if  approved  by  that  body,  will  relinquish 
all  claim  of  the  United  States  to  tbe  Isle  «< 
Pine*.  In  my  Judgment  the  United  Stat« 
haa  BO  ■ubatantlal  claim  to  Uw  lale  of  FiMb 
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The  treaty  merel;  KMorda  to  Cnbft  wh^t  la 
ben  in  acoordanoe  with  International  law 
and  Justice. 

"At  the  time  of  the  treafy  of  peace  which 
•nded  tlia  war  between  the  United  Btatea 
and  Bpaln,  the  lale  of  Pines  waa,  and  had 
ii  been  for  Beveral  centuriea,  a  part  of  Cuba. 
V  I  have  >»*doubt  whatever  that  it  continues 
to  be  a  part  of  Cuba,  and  that  it  haa  not 
and  never  haa  lieen  tenitoiy  of  the  United 
States.  Thia  ia  the  view  with  which  Presi- 
dent Roosevelt  authorized  the  pending  trea- 
ty, and  Ur.  Hay  ligned  it,  and  I  expect  to 
BTge  ita  confinnatlon." 

There  are  some  letters  of  an  Assistant 
Secretary  of  War,  or  written  by  hia  diree- 
tlon,  and  other  matters,  referred  to,  which 
m  do  not  regard  as  seriously  affecting  the 
oonelualon  that  the  ESzecotive  bos  consist- 
ently acted  on  the  determination  that  the 
United  States  bad  no  suliBtantial  claim 
the  Isle  of  Pines  under  the  treaty. 

The  only  algniflcant  l^ialative  aetlon  Is 
found  in  the  prorieo  of  the  act  of  March  2, 
1001,  the  Army  appropriation  act  (31  Stat. 
at  L.  605,  chap.  803,  U.  B.  Ctanp.  Btat  1001, 
p.  27BS),  commonly  called  the  Flatt  amend- 
ment (SOT),  which  reads: 

"Provided,  further,  that  in  fnlfibnent  of 
the  decloimtion  contained  fal  the  joint  rest 
lution  approved  April  twentieth,  eightee 
hundred  and  ninety-eight,  «ititled  'For  the 
Beoognition  of  the  Independenoe  of  tbe  Peo- 
ple of  Cuba,  Demanding  that  the  Qovem- 
ment  of  Spain  Belinquieb  Ita  Authority  and 
Goramment  In  the  Island  of  Cuba,  and  to 
Withdraw  Its  lAnd  and  Naval  Forces  from 
Coba  and  Cuban  Waters,  and  Directing  the 
Preaidant  of  tbe  United  States  to  Use  the 
jMai  and  Naval  Forces  of  the  United  States 
to  Garry  These  Resolutions  into  Effect,'  the 
President  ]i  her^  authorised  to  'leave  tiw 
government  and  control  of  the  Island  of 
Cnlia  to  Its  people'  so  soon  as  a  government 
shall  have  been  established  In  said  island 
under  a  constitution  which,  either  as  a  part 
thereof  or  in  an  ordinance  appended  there- 
to, shall  define  the  future  relations  of  the 
United  SUtea  with  Cuba,  lubstantlally 

Than  follow  d^t  olanaes,  of  which  the 
OxOk  is: 

"0.  That  the  Isle  of  Pines  shall  be  omitted 
from  tbe  proposed  constitutional  boundaries 
of  Cuba,  the  title  thereto  being  left  to  fu- 
ture adjustment  by  treaty." 
ff     It  appears  that  oertaln  American  dtlsena, 
ij  asserting  intereata  In  the  Isle  of  Pines,  had 
■  contended  that  It  belonged   to  the'United 
States  under  the  treaty,  and  the  sixth  clause 
ol  tbe  Piatt  amendment,  while  not  aasert- 
fa^  an  abaotnte  elaim  of  title  on  onr  part, 
pva  opportonity  for  aa  waminatlnw  of  tbe 


question  of  ownership  and  Its  setUfiment 
through  a  treaty  with  Cuba.  Tbe  Republie 
of  Culia  has  been  governing  the  Isle  since 
May  20,  1002, — the  present  situation  need 
not  be  discussed, — and  has  made  various  im> 
prorementa  In  admlniatraUon  at  ths  snggea- 
Uon  of  onr  government,  but  Congress  has 
token  no  action  to  the  contrary  of  Cuba's 
title  as  superior  to  ours. 

It  may  be  conceded  that  the  action  of  botk 
the  political  departments  has  not  been  sufl- 
dantly  definite  to  turuish  a  conclusive  In- 
terpretation of  the  treaty  of  peace  aa  aa 
original  question,  and  as  yet  no  agreement 
has  been  reached  under  the  Flatt  amend- 
ment. The  Isle  of  Fines  continues,  at  least 
d«  faoto,  under  the  jurisdiction  of  the  gov- 
ernment of  the  Bopublle  of  Cuba,  and  that 
satUea  the  question  before  us,  because,  aa 
the  United  SUtes  bare  never  token  poasea- 
sion  of  the  Isle  of  Pines  as  having  been  ced- 
ed by  tbe  treaty  of  peace,  and  as  it  has  bean 
and  la  being  governed  by  the  Republie  of 
Cuba,  it  haa  remained  "foreign  coimtry" 
within  the  meaning  of  the  Dingley  act,  ao- 
cording  to  the  ruling  In  De  liima  t.  Bidwell, 
182  U.  a  1,  40  L.  ed.  1041,  SI  Bnp.  Ct.  Rep^ 
743,  and  eases  dted;  United  SUtes  v.  RIes, 
4  Wheat.  246,  4  L.  ed.  S«2.  There  has  baem 
no  change  of  nationality  for  revenue  pur- 
poses, but,  on  the  contrary,  the  Cuban  gor- 
emment  has  been  reot^fniied  as  rightful^ 
exercising  sovereignty  over  the  Isle  of  Fines 
as  a  de  facto  government  until  otherwise 
provided.  It  must  be  treatod  as  foreign,  for 
this  goremment  has  never  token,  nor  aimed 
to  take,  that  posseaalon  in  fact  and  In  law 
which  Is  eaaentlal  to  render  It  domeaUa. 

Judgment  afflimed. 

Mr.  Justice  McEenna  conenrred  In  the 
judgment. 

Mr.  Justice  Whlts  and  Ur.  Jnsties  HolmM 
concurred  specially. 

Mr.  Jnstica  HooAy  took  no  part  n 

*Hr.  Justloe  White,  concurring:  * 

My  reasons  for  agredng  to  the  conclu- 
sion announced  t^  the  court  are  separately 
stated  to  prevent  all  implication  of  an  ex- 
pression of  opinion  on  my  part  as  to  a  sub- 
ject which,  in  my  judgment,  the  case  does 
not  require,  and  which,  os  It  Is  given  me  to 
see  it,  may  not  be  mode  without  a  plain  vio- 
lation of  my  duty. 

The  question  which  the  case  raises,  iiy 
way  of  a  suit  to  recover  duties  paid  on  goods 
brought  from  the  Isle  of  Pines,  is  whether 
that  island,  by  the  treaty  with  Spain,  ba- 
came  a  part  of  tha  United  States,  or  waa 
•inplf  k(t  «r  mada  a  part  ol  tha  lalawl «« 
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Cute,  orer  which  the  •orereignfy  of  Sp^a 
was  relinquiehed. 

I  aocept  th«  doctrine  which  the  optnlon  of 
Um  court  anuonncefl,  following  Jonee  t. 
United  St&t«a,  187  U.  B.  202,  34  L.  od.  601, 
11  Sap.  CL  Rep.  BO,  thftt  "who  1j  tlie  lOTer- 
eigu  de  jurt  or  da  ^ooto  of  s  teiritoi?  1*  not 
A  judicial  bat  *  political  question,  the  deter- 
mination of  which  by  the  legislative  and  ex- 
aeutive  departments  of  anj  goTeminent  oon- 
duaivelj  binds  the  Judges  aa  well  as  all 
other  officers,  eitiiene,  and  lubjecta  of  that 
government."  That  the  l^isUUre  and  ex- 
ecatlTe  departments  have  oonclusively  set- 
tled the  present  status  of  the  Isle  of  Fines 
as  da  faoto  a  part  of  Cuba,  and  have  left 
open  for  future  deteiminatian  the  d»  jvr« 
olaim,  if  an;,  of  the  United  States  to  the  Is- 
land, as  the  court  now  declares,  Is  to  me 
bejond  possible  oontention.  Thus,  by  the 
amendment  to  the  act  of  1891,  whieh  was 
•naoted  to  determine  the  de  faoto  poeitii 
of  the  island  and  to  fumieh  a  rule  for  the 
guidance  of  the  executive  authorl^  in 
de&ling  in  the  future  with  the  Island, 
it  wae  expreeslf  prorlded  "that  the  Isle 
of  Fines  shall  be  omitted  from  the  pro- 
posed eonatitutional  boundaries  of  Cuba,  the 
title  thereto  being  left  to  future  adjustment 
1^  treaty."  So,  also,  when  the  Island  of 
Cuba  waa  turned  over  to  the  Cuban  gorem- 
ment  bf  the  military  authority  of  the  Unit- 
^  ed  States,  that  government  was  expressly 
jj  notified  by  meb  authori^,  under  the  dlree- 
■  tion  of  the  Fresldent,  tluit*whllst  the  de 
faoto  position  of  the  Isle  of  Piuea  as  a  part 
of  Cuba  was  not  disturbed,  it  must  be  under- 
stood iba.i  its  de  ;ure  relation  was  reserved 
for  future  determination  by  treaty  between 
Cuba  and  the  United  SUtes.  And  this  noti- 
fleation  and  relation  was  in  teime  accepted 
by  tbe  Preeident  of  the  Republic  of  Cuba. 
If  the  opinion  now  announced  stopped  with 
these  conclusive  expressions  I  should,  of 
eouise,  hare  nothing  to  say.  But  It  does  not 
do  so.  Although  declaring  that  the  ds  faoto 
poeitiou  of  the  Isle  of  Pines  as  multlng 
from  legislative  and  executive  action  la  bind- 
ing upon  courts,  and  although  nlerrlng  to 
the  conclusive  settlement  of  that  do  faoto 
status,  and  tbe  reservation  by  the  l^isla- 
tive  and  executive  departments  of  the  deter' 
mination  of  the  de  ;ure  status  tor  future  ac 
tton,  the  opinion  asserts  that  It  is  open  and 
proper  for  the  aourt  to  express  an  opinion 
npon  tbe  de  /ure  status,  that  Is,  to  dedde 
upon  the  effect  of  tbe  treaty.  In  doing  so 
It  la  declared  that  all  the  world  knew  that 
tb«  Isle  of  Pines  was  an  integral  part  of 
Cuba,  this  being  but  a  prelude  to  an  expres- 
■ioa  of  opinion  as  to  the  rigbtfol  eonstruc- 
tion  of  the  treaty.  To  my  mind  any  and  alt 
•xprtMlon  of  opbdon  oonceniing  the  eSeot  of 
•Ea.  Nets.— Far  esm  In  point.  ■••  voL 


the  trea^  and  the  do  furo  relation  of  the  Isk 
of  Pines  is  wholly  unneeessaiy,  and  cannot 
be  indulged  in  without  disregarding  the  very 
principle  upon  whieh  the  decision  is  placed; 
that  is,  the  oonclusive  effect  of  executive  and 
legislative  action.  In  other  words,  to  me  it 
seems  that  the  opinion  whilst  recognizing 
the  force  of  the  executive  and  legislative  ao- 
tion,  necessarily  disr^ards  it.  This  follows, 
because  the  views  which  are  expressed  on 
the  subject  of  the  meaning  of  the  trea^ 
amount  substantially  to  declaring  that  the 
past  action  of  tbe  executive  and  legislative 
deparbnents  of  the  government  on  the  sub- 
ject have  been  wrong,  and  that  any  future 
attempt  by  those  departments  to  proceed 
upon  tbe  hypothesis  tiut  tbe  do  jure  status 
of  the  Island  is  unsettled  will  be  a  violation 
of  the  trea^  as  now  naneoessarily  interpret 
ed. 

Ur.  JnaUoe  Holmes  eoneun. 


tSOB  U.  E 

WINTHROP  ASTOR  CHANLER.  ' 
T.  Sherman,  as  Committee  for  John  Arm- 
strong  Ghanler,  et  al.,  Plffs.  in  Srr, 


Conctitiitlonal  law— dm  process  of  Jaw— 

state  inheritance  tax. 

1.  Property  is  not  taken  without  do* 
process  of  law.  In  violation  of  U.  8.  Const. 
14th  Amend.,  by  imposing  a  transfer  tax, 
under  the  authority  of  the  amendment  of 
the  general  tranafer-tax  law  by  N.  T.  I«ws 
1897,  chap.  2U,  npon  tlw  exerdsa  by  will 
of  the  power  oi  appointment  eonferrad  t^ 
a  deed  exscntad  prior  to  ths  passag*  of 
Budi  statuta.  * 

Constitntional  law— impairing  contract  Oh* 
ligationa — state  inheritance  tax. 

S.  The  reduction  of  the  eetsto  resulting 
from  tbe  Imposition  of  a  transfer  tax,  undw 
tbe  authority  of  the  amendment  of  the 
general  transfer-tax  law  by  N.  T.  Iaws 
1807,  chap.  284,  upon  tbe  exercise  by  wftl 
of  a  power  of  appointment  conferred  by  a 
deed  executed  prior  to  the  passage  of  the 
statute,  does  not  render  such  statnta  re- 
pugnant to  U.  S.  Const,  art.  1,  |  10,  as  im- 
pairing oontraet  obligations. 

plo.  240.] 


IN  EBROB  to  ths  Surrogates'  Court  of  tte 
County  of  New  York  In  the  State  of 
New  York  to  nview  a  Judgment  entered 
pursuant  to  the  remittitur  from  the  Court 
of  Appeals  of  that  Stat«,  which  had  alBmed 
t^w,  I  WL 
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»B  order  of  tbo  Appellato  DItIsIoq  of  tlw 
Supreme  Oourt  In  and  for  the  Pint  Judidal 
Department,  whicb  had  tn  turn  afflimed 
the  order  of  the  Surrogates'  Comt  aswu- 
Ing  a  transfer  tax  npoa  the  exerdae  bj  wUl 
of  a  power  of  appointment.    Affirmed. 

Statement  by  Hx.  Jiutiee  Day: 

Thie  I*  a  writ  of  error  to  the  eorrogatea' 

«  court  of  the  county  of  New  York,  ctato  of 

•  Hew  York,  bat  ite  real  purpoae  !■  to*reriew 

a  decision  of  the  oourt  of  appeals  of  the 

state,  ■ustaining  an  order  of  the  rorrogatea' 

court,  which  imposed  a  tromifer  tax  upon 

oertain  estates  arising  under  appointment 

by  Laura  Astor  Delano,  deceased.    176  N.  Y. 

<8S,  64  LJELA.  BTQ,  flS  N.  E.  671. 

Lanra  Astor  Delano  was  the  danghter  of 
William  B.  Astor.  Upon  the  occasion  of  her 
marriage,  in  1844,  to  Franlc  H.  Delano^  Mr. 
Astor  executed  a  deed  In  the  nature  of  a 
marriage  settlement,  conveying  certain  real 
and  personal  property  to  trustees  In  trust 
to  pay  the  income  to  said  Laura  Delano  for 
life,  with  remainder  to  her  issue  in  fee,  or, 
in  default  of  Issue,  to  her  heirs  in  fee;  and 
giTing  her  power,  In  her  discretion,  to  ap- 
point the  remainder  "amongst  her  said  Issue 
or  hdn.  In  such  manner  and  proportions  as 
she  may  appoint  by  instrument  in  its  nature 
testamentary,  to  be  acknowledged  by  lier  as 
a  deed,  and  in  the  presence  of  two  witnesses, 
or  published  by  her  as  a  will." 

In  the  years  1848,  1849,  and  I8GS  WUUam 
B.  Astor  made  other  deeds,  bj  way  of  addi- 
tion to  the  original  marriage  settlement 
■ubstantially  similar  in  their  terms.  That 
of  1846  conreyed  certain  real  estate  to  Mrs. 
Delano  lor  tile,  with  power  of  appointment 
as  to  said  premises,  or  any  part  thereof,  "to 
and  among  her  said  issue,  brothers,  sister 
Alida,  or  their  Issue^  In  such  manner  and 
proportions  ss  she  may  appoint  by  instru- 
ment In  its  nature  testamentary,  to  be  ac- 
knowledged by  her  as  a  deed  in  the  presence 
of  two  witneasea,  or  acknowledged  by  her  as 
a  will."  The  deed  of  1849  conveyed  to  tma- 
taea  certiGcatea  for  f60,000  of  the  publio 
ddit  of  Ohio;  "to  hold  the  same  in  trust  for 
the  benefit  of  I^ura  Astor  Delano  during 
her  life,  and  at  her  death  to  transfer  and 
eonv^  the  capital  of  the  said  stock  to  her 
iaane;  but,  in  case  she  left  no  Issue,  then  to 
her  snrriving  brothers  and  sister  Allda  and 
to  the  issue  of  any  of  them  who  died  leaving 
Issue;  and  said  instmmeut  contained  a 
power  of  appointment  to  Laura  Astor  De- 
lano as  follows:  Trovided,  however,  that  it 
shall  be  lawful  for  the  said  Laura,  by  any  In- 
0  strument  executed  duly  as  a  will  ol  personal 
^  sstate^  to  dispose  of  the  said  capital  unto 
■  aad  amongrt  har'lssae.  brothers,  sister  and 
their  issBi,  In  such  shana  and  proportiona 


as  she  may  think  Hi,  and  upm  snoh  Umlta* 
tfons,  by  way  of  trust  or  otherwise,  as,  la 
her  discretion,  may  be  lawfully  devised.' " 
These  deeds  were  absolutely  Irrevocable,  took 
effect  upon  ddivei;,  aud  were  not  made  1b 
eontemplatloD  of  the  death  of  the  grantor. 

I«nra  A.  Delano  died  June  Id,  1902,  In 
Oeneva,  Switserlaud,  leaving  no  descendants. 
By  lier  last  wlU  and  testament,  duly  admit- 
ted to  probate  in  the  eoun^  of  New  York  on 
October  14,  1902,  slie  exeroieed  the  power  of 
appointment  conferred  in  the  deeds  from  her 
father  in  favor  of  the  plaintiffs  in  error. 

One  of  the  plaintiflB  In  error,  Arthur  As- 
tor Carey,  a  grandson  of  William  B.  Astor, 
and  an  appointee  to  whom  Mrs.  Delano  had 
appointed  the  property  originally  conv^ed 
by  the  deeds  ot  1848  and  I84B,  took  an  ap- 
peal from  the  order  ol  the  surrogates'  oourt 
refusing  to  dismiss  the  petition  to  the  ap- 
pellate division  of  the  supreme  court,  where 
it  was  held  tliat  the  act  under  which  the  tax 
was  Imposed,  as  applied  to  this  case,  wsa 
nnoonstltutioaaL  Be  Delano,  82  App.  Div, 
147.  81  N.  Y.  Bupp.  TS2.  The  state  comp- 
troller appealed  to  the  court  of  appeals 
from  the  decision  of  the  appellate  division. 

That  court  sustained  the  right  to  impose 
the  transfer  tax  upon  the  interests  appoint- 
ed by  Mrs,  Delano  under  the  powers  created 
by  the  deeds  above  referred  to.  Subsequent 
deelsIoDS  were  made  pro  forma  and  a  final 
order  on  the  last  remittitur  of  the  court  ot 
appeals  was  made  in  the  surrogates'  oourt, 
and  the  case  brou^t  here  by  all  the  plain- 
tiffs in  error. 

Hi.   Ludns    H.   Be«n    for   platntUTa   bi 

lib-.  DaviA  B.  HOI  for  defendant  b  etior.. 

i 

Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

The  tax  In  eontrovei^  was  imposed  under 
an  amendment  of  the  general  transfer-tax 
law  of  the  state  of  New  York,  chapter  284, 
I«ws  of  1697,  wlilch  provides  as  follows; 

"Whenever  any  person  or  corporation 
shall  exerdse  a  power  of  appointment  d^ 
rived  from  any  deposition  of  property  made 
either  before  or  after  tlie  passage  of  this  act, 
such  appointment,  when  made,  shall  be 
deemed  a  transfer,  taxable  under  the  provi- 
sions of  this  act.  In  the  same  manner  as 
though  ths  property  to  which  such  appoint- 
ment relate*  belonged  absolutely  to  the  donee 
of  such  power,  and  had  tieeo  bequeathed  or 
devised  by  such  donee  h^  will;  and  whcoever 
any  person  or  eorporation  possessing  sueh  a 
power  of  appcdntment  so  derived  shall  omit 
or  fail  to  axerdse  the  same  witUn  the 
tioM  provided  therefor.  In  whole  or  In 
part,  a  traaafer  taxabla  nadar  the  provtslou 
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of  till!  Mt  ihall  b»  deemed  to  take  pUm  to 
the  extent  of  sucli  omtuions  or  failure,  in 
2  the  nme  mumer  as  though  the  personB  or 
>  eorpontlona  thereby  becoming  entitled* to 
the  poaaeasIoD  or  enjoyment  of  the  propertj 
to  which  BQcb  power  related  had  cucceedBd 
thereto  b;  a  will  of  the  donee  of  the  power 
failing  to  exercise  aueh  power,  taking  effect 
at  the  time  of  such  omiBBiim  or  fBilure." 

The  validly  of  this  tax  was  attanked  In 
the  courts  of  New  York  upon  objection!  per- 
taining to  both  the  Federal  and  state  Con- 
■titntions.  The  latter  are  not  open  here, 
«nd  we  ihall  consider  the  case  only  so  far  as 
It  relates  to  the  objections  made  to  the  va- 
lidly of  this  statute  by  reason  o{  all^ 
violation  H  of  the  Federal  Constitution. 
These  are:  First,  that  by  the  imposition  of 
the  tax  the  property  of  the  beneficiaries  la 
taken  without  due  process  of  law,  in  viola- 
tion of  tha  14th  Amendment;  and,  second, 
that  such  taxation  riolatea  the  obligation  of 
a  contract  within  the  protection  of  |  10  of 
article  1  of  the  Federal  Constitution. 

The  objection  that  the  property  is  taken 
without  due  process  of  law  is  baaed  upon  the 
argument  that  the  estate  in  remainder  was 
derived  from  the  deeds  of  William  B.  Astor, 
and  not  under  the  power  of  appointment  re- 
ceived from  those  deeds  by  Mrs.  I«ura  A. 
Delano.  In  support  of  this  contrition,  com- 
mon-law authorities  are  dted  to  the  propo- 
sition that  an  estate  created  by  the  execu- 
tion ol  a  power  take*  effect  In  the  same 
manner  as  it  It  had  been  created  by  the 
deed  which  raised  the  power;  that  the  bene- 
ficiary takes,  not  under  the  execution  of  the 
power  by  the  donee,  but  I^  authority  and 
imder  grant  from  the  grantor,  in  like  man- 
ner aa  If  the  power  and  the  instrument 
which  created  it  had  been  Inoorporated  into 
one  instrument.  4  Kent,  Com.  327;  2 
Wsshb.  Real  Prop.  320.  The  argument  la 
that  the  estate  which  arose  by  the  exercise 
of  the  power  came  from  William  B.  Aetor, 
and  not  from  Laura  A.  Delano,  and  was 
vested  long  before  the  passage  of  the  amend- 
ment of  ISST,  under  the  authority  of  which 
the  tax  was  imposed,  and  to  tax  the  exercise 
of  the  power  therefore  takes  property  wlth- 
ont  due  process  of  law. 
However  technically  oorreot  It  may  be  to 
^  fay  that  the  estate  came  from  the  donor, 
g  and  not  from  the  donee,  of  the  power,  it  la 
•  eelf-evident  that  It  was  only  npon  the  exer- 
cise of  the  power  that  the  estate  in  the 
plaintiffs  in  error  became  complete.  With- 
out the  exercise  of  the  power  of  appointment 
the  estates  In  remainder  would  have  gone 
to  all  in  the  class  named  in  the  deeds  of 
William  B.  AstoT.  By  the  ezerdse  of  this 
power  B<ane  were  devested  of  their  estate* 
Md  Qm  sam*  w«re  v«sted  i>  othtra.   It  may 


be  that  tht  dones  had  no  Interest  In  tlie  w 
tete  aa  owner,  but  it  took  her  act  ot  appoint* 
ment  to  finally  transfer  the  estate  to  soma 
of  the  class  and  take  it  from  otlien. 

Notwithstanding  the  common -law  mla 
that  estates  created  by  the  execution  of  a 
power  take  effect  as  It  created  by  the  origi- 
nal deed,  for  some  purposes  the  exeontioB 
of  the  power  Is  considered  the  sonree  of  tltleu 
It  is  so  within  the  purpose  of  the  re^stra- 
tion  acte.  A  person  deriving  title  under  aa 
appointment  is  considered  as  claiming  under 
the  donee  within  the  meaning  of  a  covenant 
for  quiet  enjoyment.  2  Sugden,  Powers,  3d 
ed.  19. 

"So,  on  an  Issue  to  try  whether  the  plain- 
tiff was  antttled  by  two  writings,  or  any 
other,  purporting  a  will  of  J.  B.,  and  tha 
evidence  was  of  a  feoffment  to  the  use  of 
such  person  as  J.  8.  should  appoint  by  his 
will,  in  which  case  It  was  contended  that 
the  devisees  were  in  hy  the  feoffment,  and 
not  by  the  will,  the  court  held  that  thie  was 
only  ftotione  /uri«,  for  that  they  were  not 
in  mthotit  the  will,  and  therefore  that  was 
the  principal  part  of  the  title,  and  such 
proof  was  good  enough  and  pursuant  to  Hw 
issue,  and  a  verdict  was  accordingly  givoi 
for  the  plaintiff."  Bugden  on  Powers,  vol. 
2,  p.  16,  citing  Bartlet  v.  Eamsden,  1  Kebl^ 
570. 

So,  In  tha  present  case,  the  plaintiffs  In 
error  ars  not  in  without  the  exercise  of  tha 
power  bf  the  will  ol  Mrs.  Delano. 

By  statute  in  England,  for  the  purpoaea  of 
taxation,  it  has  been  provided  that  the  donee 
of  the  power  shall  be  regarded,  in  case  of  a 
general  power,  as  the  one  from  whom  ths 
estate  eame.  In  Atty.  G«n.  v.  Upton,  Tj.  R. 
I  Excb.  2S4,  the  court  of  exchequer  had  un- 
der consideration  the  succession  du^  acta 
(16,  17  Vict.  chap.  Bl),  and  It  was  hcld$ 
that  th«*appoiDtee  under  a  general  power  of* 
appointment,  taking  effect  on  the  death  hap- 
pening since  the  commeneanent  of  the  act| 
takes  succession  from  the  donee  of  the  pow- 
er.  The  testator,  Admiral  Fansiiawe,  by 
will  devised  certain  lands  to  the  use  of  hia 
wife,  Caroline  Fanshawe,  for  life,  ranaln- 
der  to  Bueh  use  aa  she  should  by  deed  or  will 
appoint,  and,  in  default  of  appointment,  for 
the  use  and  benefit  of  testator's  nephews, 
C.  F.  and  J.  F.  Fanshawe,  and  thslr  isausb 
She  by  deed  appointed  to  the  use  that  trus- 
tees ^ould,  after  her  death,  receive  an  an- 
nuity during  the  lives  of  the  wife  of  the  tes- 
tator's nephew,  and  of  the  children  of  the 
nephew  by  her.  In  trust  (or  the  separate  use 
of  the  wife,  Bllxabeth  Fanshawe.  Section  4 
of  the  act,  wbioh  is  there  construed,  provides 
that  any  person  having  a  general  power  of 
appointment,  under  any  disposition  of  prop- 
erty, taking  effect  npon  the  dsath  of  a^ 
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peraoD  dying  after  Om  time  appointed  for 
the  oomtnencement  of  the  act,  eliall.  In  the 
«nnt  of  hie  makliig  enj  appointment  ther»- 
undsr,  be  deemed  to  be  entitled,  at  the  time 
of  hie  ezerdslng  sncli  power,  to  the  property 
or  interest  thereby  appointed  aa  a  succession 
derlred  from  the  donor  of  the  power.  All 
the  judges  agreed  that  under  |  4  of  the  act 
the  nephew*!  wile  took  the  annuity  aa  a  ana' 
eeMion  from  the  teatator'a  widow,  and  not 
from  the  testator  himself;  that,  tber«fbr«, 
»  duty  of  10  per  cent  was  payable.  Bram- 
vell,  B.,  was  of  opinion  that  the  dnty  waa 
also  payable  under  1  2,  whloh  proridea  that 
"every  paat  or  future  disposition  of  proper- 
ty, by  reason  whereof  any  person  baa  or 
shall  become  beneficially  entitled  to  any 
property  .  .  .  ahall  be  deemed  to  haTe 
ooi^erred,  or  to  confer,  on  the  person  en- 
titled by  reason  of  any  such  disposition  . 
.  .  a  auccession."  In  speaking  of  thla  aee- 
tlon  the  Baron  aald: 

"Now,  win  these  annuitants  take  by  rea- 
son of  the  will  of  Admiral  FansbaweT  We 
must  look,  not  at  the  oauao  remota,  but  at 
the  eaii»a  pn)»iina,  and  that  la  the  disposi- 
tion of  Caroline  Fanshawe.  Again,  the  act 
says  that  the  term  'predecessor'  'shall  denote 
the  settlor,  disponer,  testator,  obligor,  an- 
k>  eestor,  or  other  person  Irom  whom  the  inter- 
*  est  of  the  successor  Is  or'sball  be  derived.' 
Fran  whom,  then,  la  the  Interest  derived! 
Aa  I  said  in  Re  Barker,  7  Hnrlat.  &.  K.  116, 
theae  are  ordinary  English  words,  and  ought 
to  be  construed  by  lawyers  aa  ordinary  Eng- 
lishmen would  construe  them.  Now,  not  one 
man  in  a  hundred  would  saj  that  this  Inter- 
est wBs  derived  frtau  Admiral  Fauahawe  nor 
from  any  other  person  than  the  donee  of  the 
power.  I  do  not  mean  to  deny  or  attempt 
to  east  any  doubt  on  the  rule  of  law  that 
an  appointee  takee  his  estate  from  the  donor 
«f  the  power,  but  I  say  that  it  ia  a  rule  not 
i^plicable  to  the  eonstruction  of  this  stat- 
ute, and  it  is  not  true,  as  is  supposed, 
that  there  Is  any  decision  of  the  House  of 
Iiords  to  the  oontixry," 

The  learned  Baron  aeems  to  have  gone 
farther,  as  to  I  fi,  than  his  brethren  were 
wUIIng  to.  Atty.  Gen.  t.  Mitchell,  L.  R.  6 
Q,  B.  DIt.  648.  His  observations  are,  never- 
tbelesa,  snggeative. 

While  the  entire  bench  reoognized  the 
eommon-law  rule  that  the  estate  ia  taken  to 
oome  from  the  donor  of  the  power.  It  en- 
forced the  statutory  change  aa  to  a  subse- 
quent exercise  of  the  power  treating  the  es- 
tate as  coming  from  the  donee,  by  whose  act 
It  was  appointed  to  the  beneficiary. 

The  atatute  of  New  York  in  question  acts 
equally  upon  all  persons  similarly  situated. 
It  affeeta  an  eatnts  which  only  became  eom- 


plete  by  the  exercise  of  a  power  sabsequeat 
to  its  enactanent. 

The  exercise  of  the  power  bestowing  pro]^ 
erty  In  the  present  ease  waa  made  by  will. 
And  we  need  not  consider  the  case,  express^ 
reserved  by  the  court  of  appeals  in  its  opin- 
ion, as  to  the  result  if  it  had  been  exercised 

That  the  will  waa  effectual  to  transfer  the 
estate  was  ruled  by  the  court  of  appeals,  and 
its  decision  on  this  question  is  binding  here, 
as  was  held  In  Orr  v.  Oilman,  1S3  U.  S. 
ST8.  46  I.,  ed.  196,  £2  Sup.  Ct.  Rep.  213, 
which  came  here  for  a  review  of  a  decision  of 
tbe  court  of  appeals  of  New  York,  ren- 
dered In  Re  Dows,  167  N.  T.  227,  fi2  LJL 
A.  433,  88  Am.  St.  Rep.  509,  60  N.  E.  439,— 
a  case  which  arose  under  the  same  statute  of 
18ST.  In  that  ease  the  testator  devised  reol^ 
estate  in  trust  to  pay  the  Income  to  his  son^ 
for  life,  and,  upon  his  death,  to  vest^abao-* 
Intely  and  at  once  in  his  children  and  the  Is- 
sue  of  bis  deceased  children,  aa  his  son 
should  appoint  by  will.  If,  however,  tbe  son 
should  die  intestate,  the  estate  waa  to  rest 
absolutely  and  at  once  In  Ills  children  then 
living,  and  the  Issue  of  the  deceased  children. 
Tbe  Bon  exercised  the  power  of  appointment 
by  his  last  will,  probated  In  1899.  The 
court  of  appeals  held  that  the  property  waa 
subject  to  the  taxation  imposed  by  the  act  of 
1S97;  that  such  tax  waa  on  the  right  of  anc- 
cesslon,  and  not  on  the  property.  It  became 
important  in  that  case  to  determine  whether 
the  property  passed  by  virtue  of  the  will  of 
the  donor,  David  Bows,  Senior,  and  then  be- 
came vested  In  tbe  grandchildren,  or  only 
became  vested  In  them  when  the  power  of 
appointment  was  exercised  by  the  wIU  of 
David  Dows,  Junior. 

This  court  held  that  the  answer  to  tbia 
question  must,  of  course,  be  furnished  by  the 
court  of  appeals  In  that  case.  183  U.  S. 
282,  46  L.  ed.  199,  22  Sup.  Ct.  Rep.  213.  In 
other  words,  the  coort  of  appeals  of  New 
York  bad  the  exclusive  right  to  construe  in- 
struments of  title  in  that  state,  and  deter- 
mine for  Itself  tbe  creation  and  vesting  of 
estates  through  wills  under  the  laws  of  the 
state.  "The  court  of  appeals  held  that  It 
was  the  execution  of  the  power  of  appoint- 
ment which  subjected  grantees  under  it  to 
the  transfer  tax.  This  eonclusion  Is  binding 
upon  this  court  in  so  far  as  it  Involves  ft 
construction  of  the  will  and  of  tbe  statute." 
183  U.  S.  288.  48  L.  ed.  202,  22  Sup.  Ct  Rep. 
217.  In  tbe  present  case  the  New  York 
court  of  appeals  has  spoken  in  no  uncertain 
language  upon  the  subject: 

"As  the  tax  Is  Imposed  upon  the  exercise 
of  the  power.  It  ia  unimportant  bow  tha 
power  waa  created.  The  existence  of  the 
power  is  the  Important  fact,  for  what  nftj 
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be  done  under  It  U  not  affected  hj  Its  origin. 
If  created  by  deed  Its  effielenqy  b  the  tame 
M  if  it  h«d  been  created  in  the  Mune  foitn 
bj  will.  No  more  and  no  leu  could  be  done 
by  virtue  of  it  In  the  one  caae  than  in  the 
other.  Ita  eSective  ag^i^  to  prodnoe 
rsmlt  intended  ia  neitlier  strengtliened  nor 
VMkened  hj  the  nfttnre  of  the  Inetniment 
oaed  by  the  donor  of  the  power  to  create  it. 
The  power,  however  or  whenever  orei 
»•  authorised  the  donee  b;  her  will  to  devwt 
?  certain  defeasible  eatatei,*and  to  yest  them 
absolutely  in  one  person.  If  this  authoritj 
had  been  conferred  by  will  Instead  of  by 
deed,  the  right  to  aot  would  hare  been  pre- 
dsely  the  same,  and  the  power  would  have 
neither  gained  nor  lost  In  force.     .     .     . 

"Aa  we  said  through  Judge  Cullen  in  the 
Dowm  Case;  *WhateTer  be  the  technical 
source  of  title  of  ■  grantee  under  a  pow- 
er of  appointment,  it  cannot  be  denied  that 
in  reality  and  substance  it  Is  the  execution 
of  the  power  that  gives  to  the  grantee  the 
proper^  passiog  under  It.'  This  accords 
with  the  statutory  definition  of  a  power  as 
applied  to  real  estate,  for  It  includes  an  an- 
thority  to  create  or  reroke  an  estate  therein. 
Real  Proper^  Law,  |  111.  [Laws  1896, 
ehap.  647,  p.  577.]  Snch  was  the  eflfeet  of 
the  exercise  of  the  power  under  oonsldera- 
tlon,  for  it  both  revoked  and  created  estates 
ia  the  real  proper^  and  the  Interests  In  the 
personal  property.  No  tax  Is  laid  on  the 
power,  or  on  the  property,  or  on  the  original 
disposition  by  deed,  bnt  simply  upon  the  ex- 
ercise of  the  power  by  will,  as  an  effective 
transfer  for  the  pnrposes  of  the  acL"  176 
N.  Y.  493,  404,  04  UELA.  282,  SB  N.  B.  i72, 
VJt. 

As  In  Ott  t.  Oilman,  supra,  we  must  ae- 
eept  this  decision  of  the  New  York  court  of 
appeals  holding  that  it  Is  the  ezerelse  of  the 
power  which  is  the  essential  thing  to  trans- 
fer the  estates  upon  whieh  the  tax  is  Im- 
posed. That  power  was  exerdsed  under  the 
will  of  lAura  Delano,  a  right  which  was  con- 
ferred upon  her  under  the  laws  of  the  state 
of  New  York,  and  for  the  exercise  of  which 
the  statute  was  eompeteut  to  impose  the  tax 
in  the  exercise  of  the  sovereign  power  of  the 
legislature  over  the  ri^t  to  make  a  dis- 
position of  property  by  will.  United  States 
V.  Perkins,  IBS  U.  S.  625-fi2B,  41  L.  ed.  S87, 
288,  16  Sup.  Ct.  Rep.  1073i  Magonn  v.  IIU- 
iK>is  Trust  &  Sav.  Bank,  170  U.  S.  2S3,  288, 
42  L.  ed.  1037,  1040, 18  Snp.  Ct.  Rep.  504. 

We  cannot  say  that  property  has  been 
taken  without  due  process  of  law,  within  the 
protection  of  the  14th  Amendment,  by  the 
manner  in  which  the  oourt  of  appeals  has 
construed  and  enforced  this  statute.  Orr 
T.  Oilman,  snpia. 
Nor  da  ws  puroslr*  th>*  thi  dTsot  ku 


'  been  to  violate  any  contract  right  of  the  • 
parUes. '  It  is  said  that  this  la  so,  because  § 
•instead  of  disposing  of  the  entire  estate,* 
OS  per  oent  of  the  property  included  in  the 
power  haa  been  transferred  and  B  per  cent 
taken  by  the  state ;  but  as  there  was  a  valid 
exercise  of  the  taxing  power  of  the  state,  ws 
think  the  imposition  of  such  a  tax  violated 
no  contract  because  it  resulted  in  the  reduo- 
tion  of  the  estate. 

Certainly  the  remainder-men  had  no  con- 
tract with  the  donor  or  with  the  state.  For 
whether  the  remainder-men  received  aliquot 
parts  of  the  entire  estate  or  the  same  was 
devested  In  whole  or  in  part  for  the  benefit 
of  others  In  the  class,  depended  upon  tbs 
exercise  of  the  power  by  the  donee.  The 
state  was  not  deprived  of  its  sovereign  right 
to  exercise  the  taxing  power  upon  the  mak- 
ing of  a  will  in  the  future  by  which  the 
estate  was  given  to  the  appointees. 

We  find  no  error  In  the  judgment  of  Urn 
Surrogates'  Court  entered  on  the  remittitur 
from  the  Court  of  Appeals,  and  the  same  k 
ai&rmed. 

Mr.  Justice  Holmes,  dissenting: 
I  have  the  misfortune  to  differ  from  ths 
majori^  of  my  brethren  In  this  ease,  and 
although  the  argument  whieh  seoned  and 
still  seems  to  me  unanswerable  waa  present- 
ed and  haa  not  prevailed,  I  think  that  tfas 
prindplea  Involved  are  of  snlBeient  impor- 
tance to  justify  a  statement  of  the  re«aons 
of  my  dissent.  A  state  suooession  tax  stands 
on  different  grounds  from  a  similar  tax  bj 
the  United  States  or  a  general  state  tax  up* 
on  transfers.  It  is  more  llllltI^l^f^>j  in  its 
possible  extent,  it  not  altogether  nnlimitedt 
and  therefore  it  is  neoessary  that  the  bound- 
aries of  the  power  to  levy  snch  taxes  shonli 
bs  accurately  understood  and  defined. 

I  have  always  believed  that  a  state  Inherlt- 
anoe  tax  was  aa  exendsa  of  ths  power  el 
regulating  the  devolution  of  property  by^ 
Inheritance  or  will  npon  the  death  of  thtQ 
owner, — a  power  'which  belongs  to  the* 
states;  and  I  have  been  fortified  in  my  ba- 
lief  by  the  utterances  of  this  court  from  ths 
time  of  Chief  Justice  Taney  to  the  present 
day.  Uager  v.  Orima,  8  How.  400,  49S, 
12  L.  ed.  1168,  1170;  United  StatM  t. 
Peiidns,  163  U.  8.  62S,  027,  028,  41  U 
ed.  287,  2BB,  10  Sup.  Ct.  Rep.  1073;  Uagonn 
V.  IlUnoU  Trust  *  Sav.  Bank,  170  U.  8. 
283,  288,  42  L.  ed.  1037,  1040,  18  Bop. 
Ct.  Rep.  C04;  Flummer  v.  Ooler,  178  U.  8. 
lit!,  124,  120,  137,  44  L.  ed.  008,  100^ 
1000,  20  Sup.  CL  Rep.  820;  Billings  v.  ml- 
nois,  188  U.  S.  07,  104,  47  L.  ed.  400,  40S,  tt 
Sup.  CL  Rep.  272;  Campbell  v.  California 
200  U.  &  87,  04,  50  L.  ad.  882,  S87,  20  Bap, 
Ot  Bap.  18£i  OahsH  r.  Bmntv,  MB  U.  B. 
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643,  MO,  51  L.  ed.  310,  27  Sup.  Ct.  Eep.  174. 
Sm  ftlso  Be  ShenaaD,  1S3  N.  Y.  1,  4,  46  N. 
E.  1032.  For  th»t  reason  the  power  ia  more 
unlimited  Uuui  the  power  of  a  atato  ta  tax 
tianafers  genenillr,  or  the  power  of  the 
United  Btatea  to  levy  an  loheritancB  tax. 
The  dletinctfon  between  state  and  United 
States  inheritance  taxes  was  recognized  in 
Enowlton  v.  Uoore,  17B  U.  S.  41,  SS,  44  L. 
ed.  069,  970,  20  Sup.  CL  Rep.  747,  and 
wliatever  may  be  thought  of  the  decision  in 
Snyder  t.  Bettman,  190  U.  8.  249.  47  L.  ed. 
103S,  23  Bup.  Ct.  Bep.  803,  I  do  not  under- 
stand it  to  import  a  denial  of  the  distlnetion 
reafGnned  by  the  dissenting  members  of  the 
court.  ISO  U.  S.  ESS,  47  L.  ed.  1036,  23  Sup. 
Ct.  Rep.  603. 

If,  then,  a  given  state  tax  must  be  held  to 
be  a  succession  tax  In  order  to  maintain  Its 
validity,  or  if  in  fact  it  is  held  to  be  a  sue- 
eeasion  tax  by  tlie  state  court  of  which  It 
Is  the  prorinM  ta  deoide  tliat  matter.  It 
followi  that  anoli  a  tax  cannot  be  leried  ex- 
cept where  there  is  a  succession,  and  when 
some  elonent  or  step  necessary  to  cranplete 
It  atjll  Is  wanting  when  the  tax  law  goes 
into  effect.  If  some  element  is  wanting  at 
that  time,  the  succession  depends,  for  tak- 
ing effect,  on  the  continuance  of  the  per- 
Blasion  to  succeed  or  grant  of  the  right  on 
the  part  of  the  state;  and,  as  tiie  grant  may 
be  withdrawn.  It  may  b«  qualifled  by  a  tax. 
But  if  there  U  DO  •uoeesaion,  or  If  the  ane- 
oeaalon  hM  fully  nsted,  or  has  passed  be- 
yond depeudeuM  upon  the  continuing  of 
tiie  atate's  peimlaalon  or  grant,  an  attempt 
to  levy  a  tax  under  the  power  to  regulat« 
auGceaaion  would  be  an  attempt  to  appro- 
priate property  in  a  way  which  the  14th 
Amendment  has  been  construed  to  forbid. 
Ho  matter  what  other  taxea  might  be  leried, , 
ft  succesafon  tax  coold  not  be,  and  ao  it  has 
been  decided  in  New  York.  Re  Fell,  171  N. 
T.  48,  5S,  57  L.RA.  540,  89  Am.  St.  Rep. 
791,  63  N.  B.  789;  Re  Beaman,  147  N.  Y. 

S  09,  41  N.  E.  401. 

•  *It  Is  not  denied  that  the  tax  under  con- 
sideration la  a  socceaaion  tax.  The  court  of 
appeals  treated  it  as  such  In  the  present 
case.  It  said:  "If  the  power  had  been  ax- 
Brdsed  t^  deed,  a  different  queation  would 
liave  arisen;  but  it  was  exercised  by  will, 
and,  owing  to  the  full  and  complete  oontrol 
by  the  legislature  of  the  making,  the  form, 
and  the  substance,  of  wills,  it  can  impose 
a  charge  or  tax  for  doing  anything  by  will." 
Be  Delano,  176  N.  Y.  466.  494,  64  LJLA. 
279,  262,  68  K.  E.  871,  873,  Rererslng  82 
App.  DiT.  147,  81  N.  Y.  Supp.  702.  That  it 
was  such  a  tax  and  Talid  for  that  reason  was 
dMided  in  Re  Dows,  167  K.  Y.  227,  fi2  L.RA. 
4SS.  88  Am.  St.  Rep.  fi09,  00  N.  E.  439,  Af- 
flmad  by  this  court.  Orr  v.  Gilman,  183  U. 


S.  278,  46  L.  ed.  106,  22  Sup.  Ct  Rep.  213, 
adopUng  the  New  York  view,  183  U.  S.  28», 
46  L.  cd.  202,  22  Sup.  Ct.  Rep.  213.  And 
these  dedaiana  and  eome  of  the  other  de- 
cisions of  thia  court  cited  above  were  relied 
upon  by  the  court  of  appeals.  176  N.  Y. 
402,  64  L.R.A.  279,  68  N.  E.  871.  See,  fur- 
ther. Re  Vanderbilt,  60  App.  Div.  246,  63 
N.  Y.  Supp.  1079,  Affirmed  in  163  N.  Y,  597, 
67  N.  G.  1127;  Re  Lanaing,  182  N.  T.  238, 
246,  74  N.  T.  SS2.  Probably  the  Ux  would 
be  invalid  for  other  local  reasons  besides 
those  mentioned  in  Re  Dows,  but  for  the 
oonstruetion  which  It  has  received.  Re  Fell, 
171  N.  Y.  48,  60,  fi7  lOLA.  S40,  80  An. 
St.  Rep.  791,  G3  N.  E.  789. 

This  being,  then,  a  aucceaalon  tax,  I 
should  have  thought  it  plain  that  there  waa 
no  Bucceeaion  for  it  to  operate  upon.  Mors 
precisely,  even  If  otherwise  any  element  of 
succession  could  have  been  found,— a  matter 
that  I  think  would  need  explanation, — the 
execution  of  the  power  did  not  depend  tn 
any  way  upon  the  continued  co-operation  of 
the  laws  of  New  York  by  way  of  permiaaion 
or  grant  I  am  not  concerned  to  criticise 
the  statement  of  the  court  of  appeals  that 
in  substance  it  is  the  execution  of  the  power 
that  gives  to  tlie  grantee  the  propert7  pass- 
ing under  it.  It  Is  enough  If  It  Is  remem- 
bered tikat  the  instrument  axecuting  the 
power  derlTss  none  of  Its  effleienay  in  that 
respect  frmn  the  present  laws  of  New  Torfc. 
It  Is  true  that  the  inetrmnent  happens  to 
be  a  will,  and  that  It  could  not  have  oper- 
ated aa  a  wIU  axcept  by  tlie  grant  of  the 
privilege  from  the  state  at  the  time  wh«a 
Mrs.  Delano  died.  But  what  wonld  executa 
the  power  depended.  In  the  first  place,  npon 
the  deed  creating  It,  and  If  that  deed  did  notS 
'require  a  will,  but  only  an  instrument  other-  ■ 
wise  Bui&clently  ebaraotericed,  it  did  not 
matter  whether  the  instrument  was  also 
good  aa  a  will  or  not.  Ela  t.  Edwards,  16 
Gray,  91,  100. 

What  the  deeds  which  I  am  considering 
required  waa  "an  instmment  in  Its  nature 
testamentary,  to  b«  acknowledged  by  her 
(Mrs.  Delano)  aa  a  deed  in  the  presence  of 
two  witnesses,  or  pnbliahed  by  her  as  a 
wilL'  The  language  waa  chosen  carefully, 
I  presume.  In  view  of  the  fnespodtlea  of 
married  women  at  that  time.  By  the  tenns 
nsed  a  will  waa  unnecessary.  It  was  enough 
If  Mia.  Delano  aealed  and  acknowledged  sa 
Instrument  In  Its  nature  testamentary.  In 
the  preaeno*  of  two  witnesses,  whether  It 
waa  good  as  ft  will  or  not.  B^ng  v.  WIl- 
kiu,  1  Barb.  Ch.  9,  IS;  Heath  r.  Wlthin^- 
ton,  6  Cash.  497.  This  she  did.  In  Orr  t. 
Oibuan,  183  U.  S.  278.  46  Ii.  sd.  IM,  tt 
Sup.  Ct.  Rep.  213,  Qu  power  was  ereftted 
by  will,  kdA,  what  is  mors  tArionsly  mats- 
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rial.  It  reqnlred  a  will  for  Its  exeentlon,  and 
■o  miglit  be  held  to  inToke  and  ■abmlt  itself 
to  tlie  lav  In  force  when  the  eXBcntian 
■honld  take  place.  Therefore  that  caaa  haa 
no  bearing  upon  this.  The  ground  upon 
which  this  tax  ia  Imposed  la,  I  repeat,  the 
right  of  the  state  to  r^ulate,  or,  if  It  sees 
fit,  to  destroy,  inheritances.  If  it  might 
have  not  appropriated  the  whole  it  eannot 
appropriate  an;  part  \>j  the  law  before  ua. 
And  I  also  repeat  that  it  hsa  no  bearing 
npon  the  matter  that,  bj  a  different  law,  the 
state  might  have  derived  an  equal  rerenue 
from  these  donees  in  the  form  of  a  tax.  I 
do  not  ondGiatand  it  to  be  au^eatad  that 
the  state,  without  compensation,  could  have 
appropriated  the  remainder  after  iln.  De- 
lano's life,  which  Mr.  Astor  parted  with  In 
1844  and  shorijj  following  7ean.  If  it 
Mold  not  have  done  so  I  am  onable  to  see 
on  what  ground  this  tax  Is  not  void.  The 
English  decisions  throw  no  light  npon  tiie 
question  before  ua  because  they  are  con- 
eemed  only  with  the  construction  of  stat- 
■tea  which,  howerer  oonstmed,  are  law. 

Hr.  JnsUes  Moody  eonenra  in  this  dissent. 


PEOPLE  OP  TEE  STATE  OP  COLORADO 
EX  REL.  ATTORNEY  GENERAL  OP 
THE  STATE  OF  COLORADO, 

Bnoi  to  sUte  court— Pea«r«l  questioB— lo- 
cUUw. 

1.  The  objections  that  the  Information 
h  oontempt  was  not  supported  by  an  affl- 
daTit  nntU  after  it  was  nled,  and  that  the 
■niU  referred  to  in  the  published  articles 
complained  of  as  constituting  the  contempt 
were  not  then  pending,  present  questions  of 
local  law,  which  will  not  susUin  a  writ  of 
error  from  the  Pederal  Supreme  Oonrt  to  a 
state  court. 

Error  to  state  court— Federal  question. 

2.  A  dedsion  of  a  atata  court  ujpon  a 

Juestion  of  law  eannot  be  rerivwed  in  the 
ederal  Supreme  Court  as  presenting  a 
JoestioQ  of  the  violation  of  the  Hth 
Lmendment  to  the  Federal  Constitution  be- 
cause audi  decision  Is  asserted  to  be  wrong, 
and  contrary  to  prerioua  decisions  of  the 
same  court. 
Xrrot  to  state  court— Federal  question. 

3.  The  objection  that  eertaln  published 
articles  did  not  constitute  a  oontempt  of 
•Durt  does  not  present  a  qneatian  which 
will  lUBtain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  «  state  oourt;  at 
least,  wnere  there  is  no  showbiR  that  inno- 
ant  eonduet  haa  been  laid  horn  of  as  an 
arbitrary  pratcoMe  for  an  arbitral;  paaUh- 


Error  to  state  rninf  filrnlnTisnMs  tf  Fedr 
eral  qneation. 
4.  The  elatm  of  a  right  under  the  Fed- 
eral Constltntion  to  prove  the  truth  of  eer- 
tain  published  articles  held  to  oonstltnta  a 
contempt  of  court  la  too  clear^  unfonnded 
to  serve  as  the  basis  of  a  writ  of  error  from 
the  Federal  Suprome  Court  to  a  state  eourt. 

[Ho.  22).] 


IN  ERROR  to  the  Supreme  Oourt  of  tho 
State  of  Colorado  to  review  a  judgment 
upon  an  information  for  contempt.     DIa* 
missed  for  want  of  jurisdiction. 
Sea  same  case  below  (Colo.)  81  Faa.  VIS. 
The  facta  are  stated  In  the  opIni<m. 
Messrs.  Thomas  M.  Patterson  in  propria 
Hany  U.  Teller,  Charles  8.  Then* 
R.  Toney,  James  H.  RIood,  Bmj- 
rey  Riddall,  S.  W.  Belford,  John  A.  Rneh, 
and  Richardson  ft  Hawkins  for  plalntUT  la 

Messrs.  L  B.  MelTllte,  Horace  0.  Phelpa, 
Samuel  Huston  Thompson,  Jr.,  William  B. 
Dldcson,  and  N.  C.  lOIler  for  daf  eidaiit  fai 


*Hr.  Joatlee  Holmn  dellTored  the  opIiJon* 
of  the  eonrt: 

Thia  Is  a  writ  of  error  to  review  a  judg- 
ment upon  an  Information  for  contempt. 
84  Pae.  B12.  The  contempt  allc^  was  the 
publication  of  eertaln  articles  and  a  cartoon.^ 
which,  it  was*cbaige4  reflected  upon  the* 
motives  and  oonduot  of  the  auprane  eonrt  of 
Colorado  in  easu  still  pending,  and  were  In- 
tended  to  embarrass  the  court  In  tlia  im- 
partial administration  of  justice.  There 
was  a  motion  to  quash  on  grounds  of  local 
law  and  the  state  Constitution  and  also 
of  the  I4tli  Amendment  to  Uie  Constitution 
of  the  United  Statea.  This  was  overruled 
and  thereupon  an  answer  was  filed,  admit- 
ting the  publication,  denying  the  contempt, 
also  denying  that  the  cases  referred  to  were 
still  pending,  except  that  the  time  for  mo- 
tions for  rehearing  had  not  elapsed,  and 
averring  that  the  motions  for  rehearing  sub- 
sequently were  overruled,  except  that  ia 
certain  cases  the  orders  were  amended  so 
that  the  Dcsnoeratio  offlcebolders  concerned 
could  be  sooner  turned  out  of  their  offices. 
The  answer  went  on  to  narrate  the  transac- 
tions commented  on,  at  length.  Intimating 
that  the  eonduet  of  the  eourt  was  unconsti- 
tutional and  usurping,  and  alleging  that  it 
was  In  aid  of  a  schemi^  fully  explained,  to 
seat  various  Republican  candidates,  Includ- 
ing the  governor  of  the  state,  In  place  of 
Demoerat*  irtu  had  bom  sleeted,  and  tbat 
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two  of  the  JndgM  of  tha  eonrt  got  their  Hftts 
ma  a  part  of  the  seheme.  Flumj  the  utiwer 
alleged  that  the  reepondent  pnbliahed  the 
article*  in  pnnnance  ot  what  he  regarded  as 
a  public  dat7,  repeated  the  prcTloiu  objee- 
tiona  to  the  information,  avarred  the  truth 
of  the  articles,  and  set  up  and  elalined  tha 
right  to  prore  the  truth  under  the  Coustitn- 
tiou  of  the  United  States.  Upon  thia  an- 
swer the  court,  on  motion,  ordered  judgment 
fining  the  plaintiff  in  error  for  contempt. 

The  forgoing  proceedinga  are  set  fortli 
In  a  bill  of  exceptlona,  and  sereral  errors  are 
alleged.  The  difflcnitie*  with  thoaa  moat 
pressed  is  that  the^  raiae  quaatlon*  of  local 
law,  wliich  are  not  open  to  ra- examination 
hero.  The  requirement  fa  tha  14th  Amend- 
ment of  due  proeeaa  ot  law  does  not  talce  up 
the  apeeial  proviaiona  ot  the  atate  Oonstitu- 
tlon  and  lawa  Into  the  I4th  Amendment  for 
the  pnrpoBea  of  the  case,  and  in  that  way 
0  anhjeet  a  atat*  decision  that  they  have  been 
S  CMupIled  with  to  rcTiaion  by  thIa  court. 
•  French  »."Taylor,  IBS  U.  8.  174.  278,  W  L. 
ed.  189,  lU,  26  Sup.  Ct  Sap.  76;  Rawlins 
T.  Georgia,  201  U.  8.  B3S,  630,  60  L.  ed.  SSO, 
900,  2fl  Snp.  Ct  Rep.  500 ;  Bnrt  v.  Smith.  203 
D.  S.  129. 135,  CI  li.  ed.  121.  2T  Sap.  CL  Rep. 
S7.  For  this  reason,  il  for  no  other,  tha  ob- 
Jeetlca  that  the  information  was  not  sup- 
portsd  bj  an  affldarit  until  after  It  was  filed 
cannot  be  conaidered.  See,  further.  Ex  parte 
Wall,  107  U.  8.  265,  27  L.  ed.  SSZ,  2  Sup. 
Ct  Hep.  GQ9.  The  same  is  true  of  the  oon- 
tention  that  the  sulta  referred  to  In  the 
article  complained  of  -were  not  pending. 
Whether  a  ease  ahsll  be  regarded  as  pend- 
ing while  it  Is  possible  that  a  petition  for 
rehearing  nuij  be  filed,  or,  it  In  an  appellate 
«onrt,  until  the  remittitur  is  iasuad,  are 
-queetfoDB  which  the  local  law  can  settle  as 
It  pleases  without  Interference  from  tha 
OmstitntioD  ot  the  United  States.  It  is  ad- 
mitted that  thia  may  be  tnia  in  some  other 
sense,  but  it  is  not  true,  it  la  aaid,  for  tha 
purpose  of  fixing  the  limits  ot  possible  eon- 
-tempts.  But  here  again  the  plaintiff  in  er- 
ror conlonnds  the  argomait  as  to  the  com- 
mon law,  or  as  to  what  it  might  be  wise  and 
humane  to  hold,  with  that  concerning  the 
state's  constitutional  power.  It  a  state 
should  see  fit  to  prarlde  in  ita  Constitution 
that  conduct  otherwise  amounting  to  a  con- 
tempt ahonld  be  puniahable  aa  such  it  oecnr- 
ring  at  any  tims  while  the  court  affected  ra- 
talned  anthorlly  to  modify  Ita  judgment,  the 
14th  Amendment  wonld  not  fothld.  Tha 
only  question  for  thia  court  is  the  power  of 
tba  atata.  TlrginU  t.  Rives  (Ex  parte  Vir- 
^nU)  100  U.  B.  31),  318,  SB  L.  ed.  607, 
4H»i  Uiasouri  t.  Dockerr,  101  U.  a  IBS, 
171,  48  L.  ed.  133,  134.  24  Snp.  CL  Rep.  U. 
:t  to  aisBsd  that  tha  dMUons  avitidMd. 


and  In  aome  degras  that  In  the  present  aas% 
were  aontraty  to  well-settled  prsrlons  ad- 
judications ot  the  asms  court,  and  this  al* 
l^ation  la  r^arded  aa  giving  aome  sort  o< 
cmstitutional  right  to  the  plaintiff  In  error. 
But  wbUe  it  ia  true  that  the  United  Statai 
courts  do  not  always  hold  themseWes  bound 
by  state  dedaions  in  cases  arising  b«fora 
them,  that  prlndpla  has  but  a  limited  ap- 
plication to  cases  brought  from  the  steto 
courte  here  on  write  of  error.  Except  m 
axceptional  casea  tha  grounds  on  wliieh  ths 
circuit  courte  are  held  authorized  to  follow  , 
an  earlier  state  decision  ratliar  than  a  later 
ona,  or  to  apply  the  rulea  of  commercial  law 
a*  nnderatood  by  thia  court  rather  thanS 
thoaa*laId  down  by  the  local  trlbunala,  ar*» 
not  graunda  of  constitutional  right,  but  eon- 
aideratlons  of  justice  or  expedient^.  There 
Is  no  ecmatitutloual  right  to  have  all  gen- 
eral propoaltlons  ot  law  once  adopted  rtt- 
main  unchanged.  Bren  If  It  be  true,  as  the 
plaintiff  in  error  says,  that  tha  suprcant 
court  of  Colorado  departed  from  earlier  and 
well-eatabilshed  precedente  to  meet  the  exl- 
genclea  of  thia  ease,  whaterer  might  ha 
thought  ot  tha  jnatioe  or  wisdom  of  snoh  a 
atep,  tha  Conatitntion  of  ths  United  StatM 
ia  not  Infringed.  It  la  nnnaoaasaiy  to  hj 
down  an  abaolute  rule  beyond  the  poaatbll- 
itj  of  exception.  Exceptions  have  been  held 
to  exJat.  But,  in  geneivl,  ths  dadalon  <d  a 
court  npoa  a  qnestlai  of  law,  howarer  wrong 
and  howsver  contrary  to  previoua  dedaions, 
la  not  an  Infimction  ot  the  Kth  Amendment 
merely  beeanse  it  Is  wrong  or  because  s«r* 
tier  dedaions  are  reversed. 

It  la  argued  that  the  artides  did  not  mb- 
stitute  a  contempt.  In  view  ot  the  answer, 
which  sete  out  more  plainly  and  In  fuller  de- 
tail what  the  articles  insinuate  and  suggest, 
and  in  view  of  the  position  of  the  plaintiff 
iu  error  that  lie  waa  performing  a  pablla 
dn^,  tha  argument  for  a  tevorable  inter- 
pretation  ot  tha  printed  words  lose*  aimie  of 
Ite  force.  However,  It  Ia  enough  for  ua  to 
aay  that  they  are  tar  from  showing  that  in- 
nocent conduct  has  been  laid  hold  of  as  an 
arbitrary  pretense  for  an  arbitrary  punish- 
ment. Supposing  that  such  a  case  would 
give  the  plaintiff  in  error  a  standing  hara, 
anything  short  of  that  ia  for  the  atete  court 
to  dedde.  What  constitutea  contempt,  aa 
well  as  the  time  during  whleh  It  may  hs 
committed,  ia  a  matter  ot  local  law. 

The  defense  upon  which  the  plaintiff  in  w- 
ror  moat  relies  Is  raised  by  the  allegatkm 
that  the  artldea  complained  ot  are  tmo, 
and  tha  dalm  ot  the  right  to  prove  Um 
truth.  He  claimed  thia  right  under  the  Con- 
stltuUona  both  ot  the  atete  and  ot  the  Unit- 
ed Statea,  but  tha  latter  ground  aloae  laam 
lattt  eonaidentiaB  ber^  for  raasona  already 
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■Utod.  B*  Kemmler,  ISO  U.  B.  488,  S4  L. 
ad.  SIO,  10  Sup.  Ct.  Bap.  B30.  We  do  not 
pftUM  to  oonalder  wlietber  tlie  cUim  wm  luffi- 
8  dent  in  point  of  (onn,  although  It  i>  easier 
7  to  refer  ti*the  CanBtitntlon  generally  loi'  the 
luppoaed  right  than  to  point  to  the  claiue 
ftfuu  which  it  springs.  We  lesre  undecided 
the  question  whether  there  is  to  be  found  in 
tha  I4th  Amendment  a.  prohibition  simiUr 
to  that  In  the  let.  But  eren  i(  we  were  fa> 
assume  that  freedom  ol  speech  and  freedom  of 
the  press  were  protected  from  abridgments 
on  the  part  not  onlj  of  the  United  States 
but  also  of  the  states,  still  we  sliould  be 
far  from  the  conaluslon  that  the  plaintiff  in 
error  would  have  us  reach.  In  the  first 
place,  the  main  purpose  of  such  constitu- 
tional prOTieions  is  "to  prevent  all  such  pr*- 
viout  reatrainti  upon  publications  as  had 
been  practised  bj  other  gOTemmenta,"  and 
thej  do  not  preTcnt  the  subsequent  punish- 
ment of  such  as  may  be  deemed  oontrarj  to 
the  public  welfare.  Com.  t.  Blandlng,  S 
Pick.  304,  313,  314,  IS  Am.  Dec  214;  Bes- 
publlea  T.  Oswald,  1  DaU.  319,  3ZS,  1  L.  ed. 
ISO,  1G8,  I  Am.  Deo.  840.  The  preliminarr 
freedom  extends  as  well  to  tha  false  as  to 
the  true;  the  subsequent  pnnlshment  mav 
extend  as  well  to  tlig  true  as  to  the  false. 
This  was  the  law  of  criminal  libel  apart 
from  statute  in  most  casea.  If  not  in  alL 
Com.  V.  Blandlng,  uhi  anpia;  4  BL  Com.  ISO. 
In  the  next  place,  the  rule  applied  to 
criminal  libels  appliea  yet  more  clearly  to 
•Otttenpts.  A  publicattoa  likely  to  reach  the 
ayes  of  a  jury,  deolaring  a  witness  in  a  pend- 
ing cause  a  perjurer,  would  be  none  the  less 
a  contempt  that  it  was  true.  It  would  tend 
to  obebiict  the  administration  of  justic(^ 
bec»UM  avan  a  correct  conclusion  Is  not  to 
be  reached  or  helped  in  that  way.  If  our 
^stem  of  trials  is  to  be  maintained.  The 
theory  of  our  syatem  is  that  tbe  eonelusiona 
to  be  reachea  in  a  case  will  be  induced  only 
by  e*idenc«  and  argument  in  open  court,  and 
not  by  an;  outside  influence,  whether  of  pri- 
vate tallc  or  publfo  print. 

What  is  trae  with  reference  to  a  Jury  is 
true  also  with  reference  to  a  court.  Cases 
like  the  present  are  more  liksly  to  arise,  nu 
doubt,  when  there  is  a  jury,  and  the  pub- 
lication may  affect  their  Judgment.  Judges 
^  generally    perhaps    are    less    apprehensive 

*  that    publications    impugning   their     own 

•  reasoning  or  motlvM  will  interfere  with 
their  administration  of  tha  law.  But  it 
a  oonrt  regards,  as  it  may,  a  publication 
concerning  a  matter  of  law  pending  before 
It,  as  tending  toward  such  an  Interference, 
it  may  punish  It  as  in  tbe  instance  put. 
When  a  case  is  fln  !■>■■■<  courts  ar*  anhject 
to  the  same  eritldam  as  other  people;  bat 
tlw  proprle^  and  naesasity  of  prsveBtbv 


interference  wiUi  the  course  of  Justica 
by  premature  statement,  argument)  or 
Intimidation  hard^  can  be  denied.  Ex 
parte  Terry,  128  U.  S.  ZS9,  82  L.  ed.  40S, 
0  Sup.  Ct  Bep.  77;  Telegram  Newspaper 
Co.  V.  Com.  ITS  Mass.  294,  44  LiLA.  109, 
70  Am.  St.  Bep.  280,  G2  N.  E.  44S;  StaU 
V.  Hart,  24  W.  Va.  41B,  40  An.  Rep.  SOTj 
Myers  v.  Btate,  46  Ohio  St.  473,  401,  IS 
Am.  St.  Bep.  038,  22  N.  E.  43;  Hunt  r. 
Clark^  08  L.  J.  Q.  B.  N.  &  490,  402;  King 
V.  Parke  [1903]  2  B.  B.  432.  It  U  object- 
ed that  the  judges  were  sitUng  in  their  own 
ease.  But  the  grounds  npon  which  ecot- 
tempts  are  punished  are  ImpersonaL  Uni^ 
ed  States  T.  Bhipp,  20S  U.  &  663,  674,  61  U 
ed.  319, 27  Sup.  Ct  Bep.  166.  No  doubt  judg- 
es natural);  would  be  slower  to  punlab  when 
the  contempt  carried  wiUt  it  a  peraonal  dis- 
honoring charge,  but  a  man  cannot  expect 
to  secure  Immunify  from  punishment  by  the 
proper  tribunal,  hj  adding  to  illegal  conduot 
a  personal  attack.  It  only  remains  to  add 
that  the  plaintiff  in  error  had  his  day  in 
oonrt  and  opportunity  to  be  heard.  We  haw 
sarutinized  tha  case,  but  cannot  say  that  It 
shows  an  Infraction  of  rights  under  the  Con- 
stitution of  the  United  States,  or  discloaei 
more  than  ths  formal  appeal  to  that  Instra- 
ment  In  tha  answer  to  fonnd  the  JurisdietioB 
of  this  oourL 
Writ  of  ej 


Hr.  Juatics  Hariao,  dlsaentEngi 
I  cannot  agree  that  this  writ  of  ant 
should  be  Hi«m<«j.< 

By  the  1st  Amendment  of  the  ConatitnttoB 
of  the  United  States,  tt  Is  provided  tUt 
"Congress  shall  make  no  law  respecting  am 
establishment  of  religion,  or  ehriiging  ths 
freedom  of  speecli,  or  of  the  preaa,  or  of  the 
right  of  the  people  peaceably  to  assemble 
and  to  petition  the  government  for  redress." 
In  the  OivU  Right*  Cases,  lOS  U.  S.  I,  >«,« 
27  L.  ed.  830,  843,  3  Sup.  OL  Bep.  18,  it  was* 
adjudged  that'Uia  ISth  Amendment,  al-* 
thou^  in  form  prohibitory,  had  a  reflot 
character.  In  that  It  established  and  decreed 
universal  oivll  and  political  freedom 
throughout  the  United  SUtes.  In  United 
States  V.  Crulkahank,  02  U.  S.  042,  002,  tM 
L.  ed.  588,  091,  we  held  that  the  right  of 
the  people  peaceably  to  assonble  and  to  peti- 
tion the  government  for  a  redress  of  grier- 
anoea — one  of  the  rights  reoognized  in  and 
proteoted  by  the  1st  Amendment  against  hos- 
tile legislation  by  Congress— was  an  attri- 
bute of  "national  eltisenship."  Bo  the  Irt 
Amendment,  although  in  (orm  prohibitoty, 
is  to  be  r^ardfid  as  having  a  reflex  ehant*- 
ter,  and  as  afflrmatlrely  reoognizing  freedan 
of  speech  and  freedom  of  the  press  as 
ri^ta  belonging  to  eUisena  of  the  Unltad 
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BtatM;  that  if,  tliOM  right*  *n  to  b« 
dMmed  ftttrlbutea  of  natknol  eitlKenablp 
or  eitizeiuhip  of  tbs  United  Stat«t.  No  one, 
I  take  it,  wiU  hMiUt«  to  uy  tiutt  a  judg- 
ment of  a  Federal  court,  prior  to  the  adop- 
tion of  the  14th  Ajnendment,  Impairing  or 
abridging  freedom  of  apeeoh  or  of  the  pms, 
woold  lutTe  been  in  riolaUon  of  the  righta 
of  "dtJEena  of  the  United  States"  as  guaran- 
teed by  the  1st  Amendment;  this,  for  the 
reason  that  the  righta  of  free  ipeeeh  and  a 
free  prew  were,  as  alreodr  said,  attributes 
ot  national  dtizenship  before  tbs  14tb 
Amendment  was  made  a  part  of  the  ConiU- 
tntion. 

Now,  the  14tb  Amendment  declarea,  in  az- 
preM  words,  tliat  "no  itate  shall  make  or  en- 
force anj  law  wbieh  shall  abridge  the  prM- 
leges  or  immunities  of  citiseDS  of  the  Unit- 
ed States."  As  the  1st  Amendmoit  guaran- 
teed the  rights  of  free  speeeb  and  of  a  free 
press  against  hostile  action  by  the  United 
States,  it  wonM  seem  clear  that,  when  the 
14th  Amendment  prolilbited  the  states  from 
impairing  or  abridging  tlu  prirll^es  of  elt- 
iiens  of  the  United  States,  it  neoessarily 
prohibited  the  statei  from  Impairing  or 
abridgiiig  the  eonstitntional  rights  of  sneh 
dtlsena  to  (re*  apeedi  and  a  free  pies*.  But 
the  court  aanounoes  that  it  lt*ves  undeelded 
the  spedfic  queoUon  whether  there  is  to  be 
S  found  in  the  14tb  Amendment  a  prohlbitJon 
?  as  to  the  righta  of  free'speeeb  and  a  treo 
prws  similar  to  that  in  the  1st.  It  yet  pro* 
eeeds  to  sa^  that  the  main  purpose  of  sudi 
ooDstitutlonal  pitrrisiona  was  to  prsrcnt  all 
sneh  "prerfowf  m(n4n»"  upon  pubUoatfona 
as  had  been  praetised  bj  other  gtmrnmoiti^ 
bnt  not  to  prerent  the  suhaeqnent  poalsh- 
ment  of  sudi  as  maj  be  deemed  oontrarj  to 
the  publie  welfare.  I  oamtot  asant  to  that 
tIow,  if  It  be  meant  that  the  legislators  ma  j 
iMBftiir  or  abridge  the  rights  of  a  free  prtaa 
and  of  free  speech  whenever  it  thinica  that 
the  publie  welfare  requires  that  to  be  done. 
The  publie  wdfare  cannot  orerride  eonsti- 
tntlonal  privileges,  and  if  the  rights  of  free 
speech  and  of  a  tree  presa  are,  in  tlieir  es- 
sence, attribute  of  national  dticenship,  as 
I  think  tbey  are,  then  neither  Congress  nor 
any  state,  sfnee  the  adoption  of  the  I4th 
Amendment,  can,  by  IcglslatiTe  enadmentf 
or  bj  judicial  action,  impair  or  abridge 
them.  In  my  judgment  the  action  of  the 
eonrt  Iwlow  was  in  violation  of  the  rights 
of  free  speech  and  a  free  pwas  as  guaranteed 
bj  the  Constitution. 

I  go  further  and  hold  that  the  privll^ea 
of  free  speech  and  of  a  free  press,  belonging 
to  everj  citizen  of  the  United  States,  con- 
stitute essential  parts  of  ever;  man's  llber- 
^,  and  are  protected  against  violation  bj 
ttat  olausa  ol  tha  14th  Amaadnumt  forbid- 


ding a  state  to  deprive  an;  persn  <d  Ua 
liber^  without  due  process  of  law.  It  la,  I 
thinlc,  impoBuble  to  conceive  of  Ifbertr,  as 
•eourad  bf  the  Constitution  against  hostOa 
action,  whether  by  the  nation  or  bj  the 
states,  which  does  not  onbiacs  the  right  to 
enjo;  free  spoeoh  and  the  right  to  have  a 

Mr.  Justice  Brewer,  dissenting: 
While  sot  eoncnrring  in  the  views  sz* 
pressed  by  Mr.  Justice  Harlan,  I  also  dis- 
sent from  the  opinion  and  judgment  of  the 
oourt.  The  plaintiff  in  error  made  a  distinct 
claim  that  lie  was  denied  that  which  be 
assarted  to  be  a  ri^  guaranteed  by  the  Fed- 
eral Constitution.  Bis  claim  cannot  be  re- 
garded as  a  frivolous  ons,  nor  can  the  pro- 8 
ceedinge  for  oontonpt  h**entlrd7  diaaaao-* 
dated  from  the  general  procaedinga  of  tha 
ease  in  which  the  contempt  ia  charged  to 
have  been  committed.  I  Udnk,  thnefore, 
that  thla  comt  has  jnrisdiotlon  and  ought 
to  inquire  and  detennina  the  alleged  righta 
of  the  plainUff  In  error.  As,  however,  the 
wnut  deddea  that  it  does  not  have  juriadie- 
tlon,  and  haa  dlsmteed  the  writ  of  error. 
It  would  ttot  b«  fit  for  me  to  axptw  an/ 
opinion  on  tbs  marita  of  the  case. 


(M  IT.  a.  114) 
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Uw  and  fact 

A  qoestlon  of  mixed  law  and  fact, 
upon  the  oedslon  of  wblob  the  whole  easa 
turns,  cannot  be  eertifled  b7  a  circuit  oourt 
of  appeals  to  the  Federal  Supreme  Court  for 
determination. 


ON  A  OERTIFICArB  from  the  United 
States  Circnit  Court  of  Appeals  for  tha 
Eighth  Orcuit  presenting  a  question  as  to 
the  Talidit7  of  a  contract  for  the  transpor* 
tation  of  live  stock.  Dismissed  because  pro- 
sentlng  a  mixed  question  of  law  and  fact. 

Statement  by  Ur.  Justice  Hailan: 
This  case  is  before  the  oourt  upon  a  que*- 
tion  certified  by  the  drcnlt  court  of  appc*la 
under  the  0th  section  of  the  judldai;  act  of 
March  Sd,  1891,  providing  that  in  every  case 
within  its  appeUata  jurisdiction  a  drcnlt 
court  of  appeals  may  certify  to  thla  eonrt 
aB7  qnaatkoa  at  pnpoaltiona  of  law  ao» 


lyCOOglC        
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Oct.  Txu^ 


oerniug  whleb  It  deilTM  Inafanution  for  tlw 
propor  deeUion  of  inch  euo,  2S  Bt«.t.  *t 
L,  BE8,  elwp.  517,  U.  B.  Comp.  SUt  1001, 
p.  488. 

AoocmpUTiag  tlia  certifi<nt«  b  ft  detailed 
■Utemoiit  of  the  eua  u  dlseloa«d  by  the 
*rld«nee.    It  ij  well  to  gire  that  atfttoiieiit 
ttlafuU.    ItUufoUowi: 

■  'IIm  jndgment  wUeh  tha  writ  of  airoT 
dwUengea  wu  rendered  aftar  ft  trlftl  ftnd  a 
rardict  of  ft  July  for  $£,000  damagea  eftiued 
to  the  defendant  lu  error,  who  will  hereafter 
ba  called  the  plaintiff,  by  tha  negligenoa  of 
the  aerrftata  of  the  railway  oompftiiy,  tha  de- 
fendant below,  in  tha  operation  of  a  oattla 
tnin,  in  the  oabooae  of  which  tba  plaintiff 
waa  riding  under  H^im  aontraott 
Burlington  Bonta. 
Uve-Btook  Oontraet 
iMQed  by  Chicago,   Bnrllngtoa,  k  QnJn^ 
Ballway  Company. 

Agenta  of  thla  oompftny  are  not  author- 
bad  to  agree  to  forward  live  atook  to  be 
delivered  ftt  ftny  apedfled  time  or  for  any 
particular  market. 

Agenta  will  permit  only  the  namea  of  the 
ownera  or  bona  flde  employee*,  who  aooom- 
pftoy  the  atoek,  to  be  entered  on  the  back 
of  Uia  eontraet  without  regard  to  pasaee  al- 
lowed by  number  of  cara. 

The  ocmtract,  when  Indoraed  by  the  per- 
Bon  or  persoiu  in  chaige  and  algned  In  ink 
by  agent,  will  entitle  aucfa  peraon  or  pei 
to  ride  on  aame  train  with  stock  to  ear 
aame,  but  will  not  entitle  holder  of  contract 
to  rida  on  any  other  train,  nor  will  contract 
ba  aooepted  for  paaaftga  on  any  paaaenger 
train. 

Conductor  of  freight  train  mnat  punch 
contract,  or.  In  abaence  of  punch,  will  in- 
doraa  hia  name  on  back  of  contract,  when 
preamted  for  paaaage. 

Ure-atock  contracta  are  not  good  for 
torn  pasaage.  Partiea  entitled  to  return 
paasage  will  be  provided  with  return  ticket 
on  application  to  proper  otBea.  Conductora 
will  be  held  atriotly  reaponaible  for  pennit- 
ting  peraona  to  ride  on  atook  eontraeta  ex* 
cept  when  In  charge  of  lire  atodc 

Ho.  Bl  waTtdlL      Ho.  and  initial      Ko.  of  anbnali 


It  uxHsg  » 

M  1US8Q  IT 

«  Bead  the  Contract 

I  Robertacn,  Ho.,  Station. 

*  *  Thla  contract,  made  and  entered  into  thie 
M  day  of  Sept.,  1903,  by  and  between  Ed 
WilUami  of  Bobertaou,  of  the  first  part,  and 
the  Chicago,  Burlington,  A  Qnin^  Ballway 
Company,  of  the  aeoood  part, 

Witneaseth,  That  for  and  in  oonalderatiini 
(d  ta  per  ewt,  aubjaot  t«  —'"'— ~  waigUa 


aa  ahown  In  pnbliahed  tariffa,  the  aald  laQ- 
way  company  agreea  to  transport  2  cara 
loaded  with  cattle  (number  of  cara,  number 
of  waybill,  and  number  of  animals  as  noted 
abOTcl,  from  Bobertaon  to  U.  S.  yds.  oon- 
algned  to  Drumm  Com.  Co.;  and  the  said 
flrat  party,  in  eonsideraUon  thereof,  agnea 
to  deliver  the  said  animals  to  the  aaid  rail* 
way  company,  for  transportation  betweot 
tha   pointa   aforeaaid,   upon   the   following 

That  whereas,  the  said  Srat  party,  befora 
deliveilng  the  aaid  animala  to  said  railway 
company,  demanded  to  ba  advised  of  tha 
rate  to  ba  charged  tor  the  carriage  of  aaid 
animals,  aa  aforeaaid,  and  thereupon  waa 
offered  by  the  said  railway  oranpany  alter* 
native  ratea  proportionate  to  the  value  of 
tha  aaid  animala,  such  value  to  ba  fixed  and 
declared  by  the  first  party  or  his  ftgent,  and 

Whereas,  such  alternative  rates  are  roada 
in  purauanca  of  the  proviaioua  relating 
thereto  of  the  olaaaiflcatlon  of  frelghta 
adopted  aa  regnlationa  by  the  said  railway 
company,  and  fully  set  forth  aa  followa,  to 
wit: 

live  Stock. — Rating*  given  above  are 
based  upon  declared  valuations  by  shipper^ 
not  exceeding  the  following: 

BatA  borse  or  pony  igrUing,  n 


^    fiooa 

,     8000 


Bach  iheeii  or  aoat.._ 


When  the  declared  value  ^ceeda  tha,, 
above,  an  addition  of  2S  per  cent  will  ba^ 
made  to  the  rate  for  each  100  per  cei>t*or> 
fraction  thereof,  of  "additional  declared 
valuation  per  head;"  which  aaid  altemativa 
ratea  are  fully  shown  in  and  upon  the  r^n- 
lar  tariffa  and  classifications  printed,  pub- 
lished, and  posted  by  the  said  company  aa 
required  by  law,  and 

Whereas,  the  firat  party,  in  order  to  avail 
himaelf  of  aaid  alternative  rates,  and  to  se- 
cure the  benefit  thereof,  lias  declared,  and 
does  hereby  declare,  said  animals  to  be  of 
tlie  value  aa  followa,  to  wit:  Each  ateer, 
value,  960.00. 

To  which  value  the  rate  aforesaid  la  pro* 
portioned  by  the  olaasiflcationa  and  tariffH. 
aforeaaid. 

Now,  In  consideration  of  the  premises  and 
of  the  foregoing,  it  is  expressly  agreed  that 
for  all  purposes  oonnected  with,  resulting- 
from,  or  in  any  manner  growing  out  of,  this . 
contract,  and  the  transportation  of  the  said 
animals  purauaat  thereto,  the  value  of  the- 
aaid  animala  and  of  each  thereof  shall  la 
no  case  exceed  like  said  valuation. 

It  la  further  agreed  in  consideration  of- 
tlia  alternative  rata  so  made  by  the  said  rall*- 
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1*^  oompuij  Mid  kceepted  hj  the  fliwt  par- 
<j,  that  In  CKM  of  Ion  or  of  damagt  to  uid 
■nbnals,  whether  reaulting  from  aoddent 
or  negligenoe  of  aald  railwaj  oompany,  or 
Ita  HTTantB,  the  said  nUIway  etnnpany  shall 
not  be  liable  in  exsew  of  the  actual  loss  or 
damage;  and  In  no  can  shall  the  laid  rail- 
way company  be  liable  in  any  manner  In  ex- 
Msa  of  the  agreed  ratoaUoa  upon  ea«b  ani- 
mal lost  or  damaged.  Nor  ■hall  aaid  rail- 
way oompany  b«  liable  for  low  or  damage 
kfter  delivary  to  any  oonnecting  line,  nor 
for  any  Iom  or  damage  not  Incuired  upon  ite 
own  line;  bn^  nevertheless,  in  the  annt 
that  the  aald  animab  are  to  be  transported 
beyond  the  line  of  the  rallwar  of  the  Mcmd 
par^  npon  and  bj  any  conneetlng  line 
fomdng  a  part  of  the  ■ystau  known  as  the 
"Burlington  System,"  tlien  It  is  expressly 
tmderatood  and  agned  that  this  eontract 
ahall  b«  far,  and  shall  Innre  to  the  benefit 
ot,  the  corporation  opet^tJng  such  ctmnect- 
Ing  line,  and  such  conneetlng  line  shall  b« 
liable  to  perform  all  the  obligations  of  this 

Jwmtract. 
It  is  further  agreed  that  the  said  railway 
•  eunpany  shall*in  no  ease  be  liable  for  any 
loss  or  damage  to  said  animala  unless  a 
elaim  shall  be  made  In  writing  by  the  own- 
er or  owners  thereof,  or  his  or  their  agents, 
and  deliTered  to  a  general  freight  agent  of 
the  said  railway  oompany,  or  to  the  agent 
of  said  railway  company  at  Uie  station  from 
whfeh  the  animala  are  shipped,  or  to  the 
agent  at  the  point  of  destination,  within 
ten  (10)  days  from  the  time  the  said  ani- 
mals are  removed  from  the  ears.  And,  in 
ease  of  loss  or  damage  npon  any  ocmneeting 
line,  aueh  connecting  line  shall  not  be  in  any 
manner  liable  unlese  claim  shall  be  made  in 
Hke  manner  in  writing  to  such  general  offi- 
cer or  agent  of  such  connecting  line. 

And  in  oonrideration  of  frM  tnuttporta- 
Mon  for  one  perton,  detigtiattd  By  tA«  firtt 
party,  henby  given  by  aaid  rotlimy  oom- 
fMity,  suoh  persons  to  aocompany  the  ttodh, 
U  ia  agreed  that  tAe  said  oars,  and  tha  said 
onMnsEa  oontained  therein,  are  and  shall  he 
fa  the  eole  charge  of  eueh  pertont,  for  the 
purpote  of  attention  to  and  core  of  the  said 
animals,  and  that  the  said  roiluay  company 
thdU  not  be  reejmnnble  for  $ueh  attention 
and  eare;  and,  further,  that  the  eeoond  par- 
tjf  skofl  not  be  Habie  to  the  firit  party,  or 
any  of  hie  eeroanti,  agenti,  or  oopartnsrs, 
or  other  pBrson,  oarriad  pursuonl  to  thia 
eontmot,  for  any  injury  or  damage,  from 
whatever  eauee,  euffered  or  incurred  wAils 
Mny  $0  earned.  And  the  firlt  party  agree* 
that,  before  tetting  out  upon  the  journey, 
ha  via  fuOy  inform  ea«A  of  the  person*  to 
la  oofTisd  pvrewtnt  hareto  of  the  froeieiont 
ef  Ui*  eontraot  in  tMe  regard. 


It  t»  agreed  that  the  said  animala  are  to 
be  loaded,  vnloaded,  watered,  and  fed  by  the 
oumer  or  hit  agent  in  charge;  that  the  sec- 
ond parfy  shall  not  be  liable  for  loss  from 
theft,  heat,  or  cold,  jumping  from  car,  or 
other  eoeape,  injury  in  loading  or  unloading, 
injury  which  animals  may  oanse  to  them- 
selves or  to  eaeh  other,  or  whiob  result  from 
the  nature  or  propensitieB  of  such  animals, 
and  that  the  railway  company  does  not 
agree  to  delirer  the  stoolc  at  destination  at 
any  specified  time,  nor  for  any  particular 

Witness  the  name  of  the  railway  company  S 
b7  lu  agent,*and  the  hand  of  the  flnt  party,  ? 
ttke  day  and  year  first  above  written. 

Chicago,    Burlington,    &    Qulnejr 
Railway  Cmipany, 

By  C.  M.  Bolt,  Agent. 
Ed.  Williams,  Shipper. 

If  this  contract  Is  for  two  or  more  car*, 
and  is  preocnted  to  the  company's  agents 
at  the  below-named  addresses  within  3  days 
fnKn  date.  It  may  b«  exchanged  for  a  return 
pass  for  Uie  above-named  party  in  oharga. 
It  being  distinctly  understood  tliat  said  pass 
must  be  used  the  same  day  as  issued. 

Atchison,  Eans.,  Qeneral  Agent's  OfBoe. 

Beordstown,  IlL,  Local  Freight  Agent's 
OfBoe. 

Burlington,  Iowa,  Division  Freight  Agent's 
Ofilce. 

Chicago,  111.,  General  Freight  OtBo^ 
Union  Stock  Yards. 

The  defendant  pleaded  that  It  was  exempt 
from  liability  for  damagsa  to  the  plaintiff 
by  virtue  of  the  Italicized  paragraph  of  the 
foregoing  agreement.  At  the  close  of  the 
trial  there  was  substantial  evidence  that 
the  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  the  defendant's  servants  in  the 
operation  of  the  cattle  train,  the  evidenet 
relative  to  the  contract  between  the  parties 
for  the  free  transportation  of  the  plaintiff 
was  uncontradicted  and  it  established  these 
facta:  The  plaintiff  resided  at  Robertson  in 
the  state  of  Missouri.  He  had  been  engaged 
in  dealing  in  and  shipping  cattle  In  that 
stata  for  eighteen  years,  had  frequently 
made  oontracts  of  the  character  of  that 
here  in  evidence,  and  was  familiar  with 
this  agreement,  and  with  the  rates  and 
terms  upon  which  the  railway  company 
transported  cattle  from  Robertson  to  the 
city  of  Chicago.  The  defendant  operated 
rc^lar  passenger  trains  and  carried  pasaen- 
gere  thereon  between  these  stations  for  a 
remilar  fare  of  about  (12.  The  danger  of 
accident  and  Injury  to  one  riding  in  the 
caboose  of  a  cattle  train  is  about  four  time* 
the  danger  to  one  riding  In  a  ooach  of  a 
passenger  train.  The  defendant  offered  to 
carry  and  did  transport  tattle  from  BolMrt* 
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»  aon  to  Chicago  and  between  other  ptacea  on 
■  its  niilroBdi'aiid  aaiiuned  the  entire  respon- 
■Ibility  «nd  care  of  them  during  the  trana- 
portation,  without  fumiBhlng  free  transpor- 
tation to  the  shipper  or  any  of  hli  agenta, 
and  without  any  agreement  that  he  or  any 
of  his  ^ent«  ehonld  vater,  feed,  or  give  ears 
or  attention  to  the  cattle  during  the  trans- 
portation, lor  the  same  priae  and  rate  as  it 
ebargcd  and  reaeived  In  oasM  In  which  the 
owner  or  his  agent  reoelved  free  transporta- 
tion upon  the  cattle  train  and  agreed  to 
assume  the  responalbility  of  the  care  of  the 
cattle  and  the  risk  of  his  own  injury  while 
riding  upon  the  freight  train,  as  be  did  In 
the  contract  In  eridence.  The  railway  oom- 
pany  preferred  to  carry  and  care  for  the 
cattle  without  furnishing  transportation  to 
anyone  upon  the  freight  trains,  but  never- 
theless it  offered  to  provide,  and,  when  de- 
sired, did  provide,  free  transportation  on  the 
cattle  train  for  one  person  for  eveiy  two 
cars  shipped  upon  the  terms  apeeifled  in  the 
italieiced  paragraph  of  the  agreement.  Cat- 
tle were  shipped  each  way.  The  railway 
eompany  charged  and  received  the  «ame  rata 
whichever  method  was  adopted,  and  left  tha 
shippers  free  to  make  their  oboioe.  The  ma- 
jority of  the  shippers  aeeepted  the  free 
transportation  on  the  train  with  their  cat- 
tle, and  agreed  to  care  (or  them  and  to  hold 
the  eompany  exempt  from  liablli^  for  any 
Injury  to  themselvea  while  they  were  riding 
on  tbe  freight  train.  The  plalnUff  and  oth- 
er shippers  had  the  option  to  ship  their 
wttle  vrithout  free  transporUtlon  for  any- 
one, and  to  thTww  the  entire  care  of  tha  cat- 
tle on  the  company,  or  to  accept  the  free 
transportation  and  to  make  the  agreement 
to  care  for  their  cattle  during  the  trans- 
portation, and  to  exempt  tbe  defendant  from 
iiabiUt;  for  their  injuries  while  riding  on 
tbe  cattle  train.  The  plaintiff  was  not  re- 
quested, required,  or  constrained  to  awept 
the  free  transportation  upon  the  cattle 
train  npon  which  ha  rode,  to  aainme  the 
care  of  the  cattle  during  their  carriage,  or 
to  ride  on  the  eatUe  train  and  to  agree  that 
the  defendant  should  not  be  liable  for  his 
injuries  while  he  was  so  carried,  but  he  did 
so  voluntarily  because  he  wished  to  accom- 
„  pany  bis  cattle  to  Chicago  and  to  sell  them 
S  there.  In  this  state  of  the  case  the  trial 
•  court  denied  the  request  of  counsel*  for  the 
defendant  to  Initmot  the  jury  to  return  a 
▼erdiot  In  ita  favor,  an  exception  was  taken 
to  this  ruling,  and  it  was  assigned  as  error. 
And  the  drouit  court  of  appeals  for  the 
dghth  circuit  further  oertlflea  that  the  ift- 
lowing  question  of  law  is  presented  by  the 
aialgninent  of  erron  In  tUs  case,  that  Its 
decision  is  indispensable  to  a  determination 
tl  this  maa,  and  that  to  the  end  that  this 


court  may  properly  decide  the  Iseuea  of  law 
presented  It  desires  the  instruction  of  the 
Supreme  Court  of  the  United  States  upon 
the  following  question  i 

Where  the  owner  of  cattle  has  the  optica 
to  ship  them  to  market  at  tbe  same  rate 
without  free  transportation  for  himself  or 
his  agents  on  tbe  cattle  train,  to  throw  tha 
entire  responsibility  of  the  care  of  the  cat- 
tle dnring  the  transportation  upon  the  rail- 
road company,  and  to  travel  to  the  market 
town  on  a  passenger  train  of  that  company 
for  the  regular  fare,  or  to  accept  free  trans- 
portation to  the  market  town  upon  the  cat- 
tle train  which  carries  his  cattle,  to  assume 
the  responsibility  of  their  care  during  tho 
transportation,  and  to  agree  that  tbe  rail- 
road company  shall  not  be  liable  to  him  for 
any  Injuij  or  damage  which  he  sustains 
while  he  is  being  so  carried,  and,  without 
request,  requirement,  or  constraint,  he  vcJ- 
untarlly  chooses  the  latter  altomative,  is 
bis  contract  that  the  railroad  eompany  shall 
not  be  liable  to  him  for  meh  injury  or  dam- 
age  valldT 

UessTs.  0.  H.  Dean,  W.  D.  McLeod,  Hals 
Holdan,  H.  0.  Timmonds,  and  0.  U.  Bpenctr 
tor  Catieago,  B.  A  (J.  R.  Co. 

Messrs.  Jobs  H.  Denison,  Timothy  J.  Bnt- 
ler,  John  Hipp,  Kalph  Talbot,  D.  a  Allan, 
and  Sandusky  ft  Sandusky  for  Wmiams. 

Ur.  Jnstloe  BarUn  delivered  tha  opinloa 
of  the  oonrt: 

In  JeweU  r.  Enl^t,  123  U.  S.  42S,  43t,g 
<M,  48S,  SI  L.  ed.  160-194,  8  Sup.  CL  Rep.^ 
198-106,  the  oonrt'had  ocoarion  to  deter-* 
mine  the  scope  of  those  provisions  of  the 
Bevised  Statntas  which  authoriaed  tha 
judges  of  tbe  circuit  oourt  In  any  civil  suit 
or  proeeediug  before  It,  where  they  were 
divided  in  opinion,  to  certify  to  this  court 
the  point  upon  which  tli^  so  disagreed. 
Bav.  Btat.  |  650,  U.  S.  Comp.  BUt  1901, 
p.  S27;  Rev.  SUt  II  65Z,  693.  Speaking 
by  Ur.  Justice  Gray,  this  court  held  that 
each  question  oertifled  must  be  a  distinct 
point  or  proposition  of  Uw,  dearly  stated, 
so  that  it  could  be  definitely  answered  with- 
out regard  to  other  Issues  of  law  or  of  foot 
in  the  case.  It  said:  TThe  points  certified 
must  be  questions  of  law  only,  and  not  ques- 
tions of  fact,  or  of  mixed  law  and  fact, — ''not 
such  as  involve  or  imply  ooneluaiona  or 
judgment  by  the  court  upon  tbe  weight  or 
effect  of  testimony  of  facts  adduced  in  tha 
cause'  .  .  .  The  whole  ease,  even  when 
its  decision  tuma  npon  matter  of  law  only, 
cannot  be  sent  up  by  certificate  of  division." 
In  that  case  the  general  ereditora  of  one  of 
the  parties  sought  to  set  aside,  as  traudo- 
lant^  a  warrant  of  attorn^  to  oosifsas  judf- 


lyCiOOglC 


10OS. 


TEAVERS  T.  KEINHAfiDT. 


ment.  The  court  (urtlieT  ntd:  "The  stkta- 
ment  (embodied  in  the  eertlfleate  and  oo- 
onpTing  three  cloaely  printed  page*  in  the 
record)  of  what  the  Judges  below  call  'the 
facta  fonnd'  ia  Is  trnth  a  narrative  in  detail 
ol  rarloiu  circomatancea  aa  to  the  debtor*! 
pecuniar;  condition,  his  dealing*  with  the 
parties  to  this  suit  and  with  other  persons, 
and  the  extent  of  the  preferred  creditors' 
knowledge  of  his  condition  and  dealinga.  It 
ia  not  a  statement  of  ultimate  facts,  leaving 
nothing  bnt  a  oonclaslon  of  law  to  be 
drawn;  but  it  Is  a  statement  of  partlcnlar 
bets.  In  the  nature  of  matters  of  erldenoe, 
upon  which  no  decision  can  be  mada  without 
Inferring  a  fact  which  ia  not  found.  The 
main  issue  In  the  case,  upon  which  its  de- 
eialon  must  turn,  and  which  the  oertificate 
attempts  In  various  forms  to  refer  to  the 
determination  of  this  court,  is  whether  the 
sale  of  goods  was  fraudulent  aa  against  the 
plaintiffi.  That  Is  not  a  pure  question  of 
law,  bnt  a  question  either  of  fact  or  of 
mixed  law  and  fact.  .  .  .  Not  one  of 
the  question*  certified  presents  a  distinct 

5  point  of  law ;  and  each  «f  them,  either  in  cs- 
preas  terms  or  by  neceassrj  implication,  in- 
•  volves  in  its  decision  a*eonsideratlon  of  all 
the  eircnmstancea  of  the  ease.  .  .  . 
fThey  are  mixed  propoaitions  of  law  and 
fact.  In  regard  to  which  the  nmrt  cannot 
know  precisely  where  the  divlBion  of  opinion 
aiose  on  a  question  of  law  alone;'  and  'It 
Is  very  clear  that  the  whole  case  baa  been 
sent  hers  for  us  to  decide,  with  the  aid  of  a 
few  (uggestions  tiom  the  circuit  judges  of 
the  diffloultiea  they  hsve  found  in  doing  so.' 
WaterviUe  ▼.  Van  Slyke,  116  U.  B.  S9&,  704, 
2B  L.  ed.  772,  774,  6  Sup.  Ct  Sep.  662." 
See  also  Fir*  Ins.  Asso.  t.  WIckham,  12B 
U.  S.  426,  434.  32  L.  ed.  SD3,  606,  &  Sup.  Ct. 
Eep.  113. 

In  United  States  v.  Rider,  163  U.  S.  132, 
41  L.  ed.  101,  1«  Sup.  Ct  Sep.  983,  the 
Chief  Justice,  spealdng  tor  the  court,  said 
that  "it  has  always  been  held  that  the  whole 
ease  eould  not  be  certified,"  and  that  'hmder 
the  Revised  Statutes,  a*  to  civil  oa*es,  the 
danger  of  the  wheel*  of  justice  being  blocked 
by  difference  of  opinion  was  entirely  obvi- 
ated." In  that  case  it  wa*  also  held  that 
certificates  of  question*  of  law  by  the  cirooit 
Murts  of  appeals  under  the  judiciary  act 
of  March  3d,  1691,  are  governed  by  the 
same  general  rules  as  were  formerly  applied 
to  certificates  of  division  of  opinion  in  ths 
circuit  court, — citing  Columbus  Watch  Co. 
T.  Kobbins,  148  U.  8.  266,  37  L.  ed.  446,  13 
Sup.  Ct  Rep.  C94;  Maynard  v.  Hecht,  101 
U.  8.  S24,  38  li.  ed.  179,  14  Sup.  Ct.  Rep. 
8S3. 

In  United  States  ▼.  Union  P.  R.  Co.  168 
U.  a  fi06,  612,  41  L.  ed.  £69,  S«l,  IS  Sup. 


Ct  Sep.  167  (which  waa  the  ease  of  cer- 
tified question*  from  a  circuit  oourt  of  ap- 
peals), ths  rule  aa  announced  In  the  Rider 
Case  was  affirmed.  To  the  same  effect  art 
Graver  r.  Faurot,  162  U.  S.  436, 43B,  40  L.  ed. 
1030,  1031,  16  Bup.  Ct.  Rep.  79B ;  Cross  t. 
Evans,  167  U.  S.  60,  64,  42  L.  ed.  77,  78, 
17  Sup,  Ot.  Rep.  733;  McHenry  v.  Altord, 
les  U.  S.  667,  668,  42  L.  ed.  616,  617,  18 
Bup.  Ct.  Rep.  242. 

The  present  certificate  brings  to  us  a 
question  of  mixed  law  and  fact,  and,  sub- 
stantially, all  the  oircumstanoes  connected 
with  the  Issue  to  be  determined.  It  does  not 
present  a  distinct  point  of  law,  clearly  stat- 
ed, which  can  be  decided  without  passing 
upon  the  weight  or  effect  of  all  the  evidence 
out  of  which  the  question  arises.  The  quea* 
tion  oertifled  is  rather  a  condensed,  argu- 
mentative narrative  of  the  facts  upon  which, 
in  the  opinion  of  the  judges  of  the  circuit 
oourt  of  appeals,  depends  the  validity  of 
the  live-stook  contract  in  suit.  Thus,  prae- 
tlcallf,  the  whole  case  is  brought  here  by 
the  certified  question,  and  we  are,  in  effect, 
asked  to  indicate  wliat,  under  all  the  facta 
stated,  should  be  the  final  judgment.  It« 
is,  obviously,  as  if  the  court  had  been  asked,  % 
generally,  upon  a  statement  of  aU*the  facts,  * 
to  determine  what,  upon  those  facta,  is  the 
law  of  the  case.  We  thus  state  the  matter, 
because  it  is  apparent  that  the  ease  turns 
altogether  upon  the  question  propounded  as 
to  the  validity,  in  view  of  all  the  facts  stat- 
ed, of  the  contract  under  which  the  plaln- 
tifi's  cattle  were  transported.  This  court  is 
without  jnrisdIctI<»L  to  answer  the  question 
certified  In  Its  present  imperfect  form  and 
the  oertificate  must  be  dismissed.  Sadler 
V.  Hoover,  7  How.  646,  12  L.  mL  865. 

It  is  so  ordered. 

Mr.  Justice  Brewar  dissented. 


(206  U.  a.  «23> 

AVTrrjA  C.  TRA.VER8,  Charles  E.  Travers, 

John  H.  Traver*,  Joseph  Travers,  James 

W.    Travers,    and    Kate  M.    M.    Owens, 

Appts. 

MARIA  L.  REINHARDT,  Loub  P.  Rein- 
hanlt,  Margaret  M.  Mitchell,  Elizabeth 
Mitchell,  Mary  L.  Wallis,  Samuel  Waltis, 
Alice  V.  Rohrer,  William  H.  Rohrer,  Sid- 
ney Mitchell,  Annie  Mitchell,  Annie  E. 
Travers,  and  "Ths  Sisters  of  the  T^ita- 
tion,"  a  Corporation. 

Wills — construction — substituting  "and"  for 
"or." 

1.  The  word  "and"  will  not  be  substi- 
tuted for  "or"  in  the  clause  in  a  will  pro- 
viding for  the  disposition  of  the  testator's 
estate  in  ease  an;  of  his  sons  should  di* 
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tlw  testator. 

]EAiTiage-~^ar  mtia  Oe  preaentL 

2.  Pereon*  whoae  alleged  marriage  In 
Virginia  might  have  been  inralid  for  want 
of  a  license  had  tbey  remtiiiied  there,  and 
might  also,  for  want  of  a  Tellgiona  oen- 
mony ,  have  been  invalid  in  Maryland,  where 
they  afterwards  resided,  must  be  deemed 
married  in  New  Jersey,  when,  as  husband 
and  wife,  they  took  up  their  permanent  resi- 
dence there,  and  lived  together  in  that  re- 
lation continuously  in  good  faith  and  open- 
ly ap  to  the  time  of  the  man's  death,  twing 
regarded  by  themselves  and  In  the  eonunn- 
nlty  as  husband  and  wife,  sinoa  their  oon- 
dnct  towards  each  other  in  the  eye  of  the 
pnblio  while  in  New  Jersey,  taken  In  oon- 
nection  with  their  previous  association,  was 
equivalent  in  law  to  a  declaration  by  each 
that  they  did,  and  during  their  Joint  lives 
were  to,  occupy  the  relation  of  husband  and 
wife,  which  was  aa  eCTective  to  establish  the 
status  of  mBTriage  in  New  Jersey  aa  if  it 
had  been  made  in  words  of  the  present  tenae 
After  thay  became  domiciled  In  that  state. 

[No.  78.] 


AFPEAIi  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District,  conflrming  a  report  of 
the  auditor  in  a  suit  for  partition,  and  de- 
creeing the  distribution  of  the  proceeds  of 
the  sale  in  accordance  therewith.    Affirmed. 

See  same  case  below,  26  App.  D.  C.  607. 

The  facts  are  statsd  in  the  opinion. 

Messrs.  Bernard  Carter,  Aithni  A.  Bimey, 
Charles  E.  Stanley,  Edward  A.  Newman, 
and  Fillmore  Beall  for  appellants. 

Messn.  Georse  B.  Hamilton,  M  J.  Col- 
bert, William  A.  Gordon,  and  J.  Holdsworth 
_,  Gordon  for  appellees. 

3 

•    *  Blr.  Jnsttee  HailaB  delivered  the  opinion 

of  the  court: 
S  This  suit  was  originally  brought  for  the 
3*  partition  or  sale  o(>eertaln  real  estate  in 
the  dty  of  Washington  devised  by  the  will 
(and  codicils  thereto)  of  Nicholas  Traven, 
who  died  in  the  year  IM9,  leaving  fOur  aona 
and  three  daughters. 

The  only  parts  of  that  estate  remaining 
In  dispute  are  certain  tots  In  square  291  in 
Washington,  and  the  questions  to  be  deter- 
mined depend  upon  the  construction  of  that 
will  and  npon  the  evidence  touching  the 
allseed  marriage  of  James  Travers,  a  son 
«f  tlM  teatator,  with  Sophia  V.  Ongrsan, 


By  the  flr*t  item  of  the  will  oertatn  lota 
are  devised  to  the  testator's  son  Elias  "and 
his  heirs  and  assigns  forever  in  fee  simple.* 
By  the  same  Item  other  lots  are  devised  t» 
the  same  son,  "whieh  last  two  devises  sbaU 
be  snbjeet  to  the  general  provision  herein- 
after made  in  ease  of  any  sons  dying  without 
leaving  a  wife  or  child  or  children." 

By  the  second  item  the  testator  devised 
lot  6,  in  square  291,  to  his  son  "Joseph  Tra- 
vers  and  his  heirs  forever,"  and  two  other 
specified  lots  "to  him  and  his  heirs  forever, 
in  fee  simple;"  lot  B  "being  subject  to  the 
general  provision  aforesaid  hereafter  mads." 

By  the  third  Item  he  devised  to  bis  son 
Nicholas  and  his  heirs  forever  certain  Iota 
in  square  291  "subject  to  the  general  pro- 
vision hereinafter  made;"  also  "to  him  and 
his  heirs  forever.  In  fee  simple,"  other  real 
estate  in  square  36,  and  a  designated  parcel 
of  ground  in  square  291,  "said  piece  or  par- 
cel of  ground  to  be  subject  to  the  general 
proTisiou  hereafter  made." 

By  the  fourth  item  certain  devises  are 
made  to  the  son  "James  Travers  and  his 
hein  forever,"  "all  of  whieh  devises  are  to 
be  subject  to  the  genaraJ  provision  herein' 
after  made." 

Here  followa,  at  the  cloee  of  the  fourth 
lt«n,  the  "general  provision"  referred  tot 
"With  n^ard  to  the  several  estates  herein- 
before devised  to  my  several  sons.  It  is  her*- 
by  declared  to  be  my  will,  and  I  do  order 
and  direct,  as  a  general  provision,  that  If 
any  of  my  sons  should  die  fntftowt  Isamnj  » 
v>if*  or  a  ahUd  or  eMIdre*  Uvinf  »i 
hi*  death,  then  his  estate  herein  devised 
to  bim,  saving  and  excepting  those 
portions  thereof  expressly  granted  and  so  q 
named  to  be  'in  fee  simple,'  and  Q 
which  they*  can  sell  and  dispose  of  aa  * 
they  think  St,  shall  go,  and  be  invested 
in  fee,  to  my  surviving  sons  and  the  child 
or  children  of  such  as  may  be  dead,  such 
child  or  children  representing  the  share  of 
the  father;  but  If  either  of  my  sons  shall, 
at  his  death,  leave  a  wife  either  with  or 
without  a  child  or  children,  such  wife  shaU 
be  entitled  to  her  dower  rights  and  priv- 
ileges." 

This  was  followed  In  the  will  by  certain 
devises  for  the  beneflt  of  the  daughters,  s« 
well  aa  by  several  codicils  to  the  will,  bnt 
it  Is  not  necessary  to  give  their  provisions 
in  detail. 

By  a  codicil,  dated  June  26th,  1848,  the 
testator  revoked  certain  parts  of  liis  will, 
providing: "And  In  lieu  thereof  I  do  htrtby 
give  and  devise  all  of  said  lots  or  part  of 
Iota,  so  as  aforesaid  deaeribed,  with  tha 
house  and  other  improvements  and  appurt«> 
nances,  to  my  son  James  and  his  heirs,  snb- 
jeet to  ths  ezpreaa  stipulations  and  reatii^ 
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tiou  oontalned  In  the  win  to  wUeli  thb 
ii  R  oodicil,  wherein  I  declare  that  all  and 
■reiy  portion  o(  my  real  eatate  not  deriwd 
bj  the  use  of  the  worda  'in  fee  simple'  ahall 
Im  held  by  nioh  deviaeea  for  lite,  and  then 
according  to  atipalaticMU  and  restrietionB 
aa  therein  contained  and  declared  by  Mid 
wiU." 

It  Ii  contended  here,  ai  it  wai  in  the 
eonrts  below,  that  the  worda  In  the  abore 
general  proriaion,  that  "if  anj  of  my  tona 
■hould  die  without  leaving  a  wife  or  child 
or  children  living  at  his  death,"  ehonld  be 
interpreted  aa  if  it  read  "if  any  of  my  ecoB 
•hould  die  without  leaving  a  wife  and  ohfld 
or  children  living  athis  death."  The  court 
!■  tbiu  asked,  by  interpretation,  to  mbetl' 
tnte  the  word  "and"  In  plaee  of  "or"  In  the 
above  sentence. 

Looking  at  all  the  provlalona  of  the  will, 
and  ascertaining,  as  best  we  may,  the  Inten- 
tion of  the  testator,  we  perceive  no  reaaon 
for  interpreting  the  words  nsed  by  him 
otherwise  than  according  to  their  ordinaiy, 
natural  neaning. 

It  is  insisted  by  appellants  that  tiie  gen- 
eral, dominant  purpose  of  the  testator  was 
that  his  real  ertate  should  descend  only 
^  through  his  sons,  and  that  hla  dan^ten  and 
M  their  descendants  should  have  no  share 
•  therein.  And  the  doctrine  la*invoked  that 
"the  predominant  idea  of  the  teatator's 
mind.  If  apparent,  is  heeded  as  against  all 
doubtful  and  eonflieting  provisions  which 
n^g^t  of  themselves  defeat  It.  The  general 
in.tent  and  particular  intent  being  inocmslst- 
ant,  the  latter  [the  partloular]  must  be 
sacrificed  to  the  foRner  [the  general  In- 
tent]." Scbouler,  WfUa,  I  476,  This  gener- 
al doctrine  is  not  controverted,  but  there 
are  otbei  cardinal  rulea  in  the  interpreta- 
tion of  wills  which  must  be  r^arded.  Mr. 
JnsUas  Story,  speaking  for  this  court,  said 
that  efTect  must  be  given  "to  all  the  words 
of  a  will,  if,  by  the  rules  ol  law,  it  can  be 
done.  And  where  words  occur  in  a  will 
their  plain  and  ordinary  sense  is  to  be  at- 
taehed  to  them,  unless  the  testator  manifest- 
ly applies  them  in  seme  other  aei 
Wright  T.  Denn.  10  Wheat.  S04,  239,  6  L.  ed. 
803,  312.  "The  first  and  great  rule  In  the 
ezpositloD  of  wills,"  said  Chief  Juatiee 
Uarehall,  "to  which  all  other  rules  mnst 
bend,  is  that  the  Intention  of  the  testator 
(Kpressed  in  his  will  shall  prevail,  provided 
It  be  consistent  with  the  rules  of  Uw," 
emith  T.  Bell,  6  Pet.  68,  7S,  8  L.  ed.  322, 
S2S;  Flnlay  v.  King,  3  Pet  346,  377,  7  L. 
•d.  701,  712.     The  same  thonght,   in  aub- 

■la was  ezpreased  by  Lord  Chaneellor 

■UoB  In  Crooke  v.  De  Tandes,  0  Vea  * 
117,  206.  He  said  that  "where  words  have 
«Mi  got  »  dear,  lettla^  legal  meaning.  It  Is 


very  dangenma  to  eonjeetnre  against  tha^ 
upon  no  better  foundation  than  simply  that 
It  is  Improbable  the  testator  could  havs 
meant  to  do  one  thing  by  one  set  of  words, 
having  done  another  thing,  osing  other 
words,  aa  to  peraons  in  the  same  degree  of 
relatlcn  to  him."  It  would  seem  clear  that 
the  words  "without  leaving  a  wife  or  child 
or  children,"  where  tbey  flint  appear  in  the 
above  general  provision,  were  purposely 
ohosen.  They  appear  three  times  in  the 
will,  and  their  usual  meaning  Is  not  doubt- 
fuL  We  think  the  testator  meant  "or,"  not 
"and."  The  court  would  not  be  justified  in 
maldng  the  proposed  substitution  unless  the 
whole  oontezt  of  the  will  plainly  and  beyond 
question  requires  that  to  be  done  in  order 
to  give  effect  to  the  will  of  the  testator. 
That  the  words  In  the  general  provision, 
"without  leaving  a  wife  or  a  child  or  ohil-  n 
dren,"  were  deliberately  selected,  is  to*some 
extent  shown  by  the  last  sentence  in  the  first 
itan  of  the  will,  "which  two  devises  shall 
be  subject  to  the  general  provision  herein- 
after made  in  caaa  of  any  sons  clf'^'S  with- 
out leaving  a  wife  or  child  or  children." 
We  do  not  think  that  the  testator  used  the 
word  "or,"  intending  thereby  to  convey  the 
same  thought  as  would  be  expressed  by 
"and."  We  eoucur  with  the  court  of  ap- 
peals, speaking  by  Chief  Justice  Shepard, 
in  holding  that  the  worda  In  question  are 
unambiguous,  and  Qieir  obvious,  ordinary 
meaning  mnst  not  be  defeated  by  conjecture. 
25  App.  D.  C.  067,  076. 

The  Important  queatitm  remains  whether 
James  Travers,  the  eon  of  the  testator,  died 
leaving  a  wife  or  a  child  or  children.  If  be 
did,  then  the  decree  below  must  be  affirmed. 

The  original  bill  averred  that  James  Tra- 
vers died  In  1883  "without  widow  or  lawful 
child  or  children  or  descendants  of  a  child 
or  children  surviving  him."  This  averment 
was  not  specifically  denied  in  the  answers, 
but  in  the  progress  of  the  cause  the  defend- 
ants, children  of  the  sistere  of  James  Tra- 
vers, amended  their  answer  and  alleged  that 
be  left  nirviving  him  "his  widow,  Soptiia  V, 
TnLvers,  now  Sophia  T.  O'Brien,  who  was 
his  lawful  wife  at  the  time  ot  his  death  and 
who  had  been  his  lawful  wife  for  many 
years  prior  thereto,  and  he  left  one  child, 
Annie  E.  Traveia,  one  of  the  defendants 
herein,  who  was  bis  lawful  child."  The  is- 
sue thus  made  conBtituted  the  principal 
matter  to  which  the  proof  was  directed. 
Both  of  the  conrta  below  held  that  under  the 
evidence  Sophia  V.  was  to  be  deemed  the 
lawful  wife  of  James  Travers  at  the  time 
of  his  death.  Childnn  were  bom  to  them, 
but  th^  died  very  young.  It  is  conceded 
tbat  tb^y  left  m  aUU  ■arviving  Hum, 
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Annla  E.   Trmnn  btliig  onlj  wa  adopted 
diild. 

The  »ppelluLta  iiuteted  throaghont  the 
ewe,  And  now  Inebt,  that  the  relation  be- 
tween Jamee  Tnven  and  Bophla  V.  waa 
not  at  any  time  one  of  a  matiiraonial  oo- 
habiUtion,  but  an  illldt  or  meretridonji  oo- 
habitation,  which  did  not  ereata  tlie  relation 
n  of  huebaad  and  wife. 

9      Upon  a  careful  eomtlnf  of  all  the  eii- 
*  dence  «•  to  the  aUeged*niaiTlage  w«  think 
that  the  following  facta  ma;  be  regarded  h 
eatabliahed: 

1.  James  Traven,  whose  domldl  waa  In 
the  DUtriet  of  Columbia,  and  Bophla  V. 
arayaon,  wboee  dranldl  was  in  Weat  Tlr^n- 
la,  were  in  Alexandria  together  on  the  16th 
of  Auguat,  ISeO,  when  some  sort  of  mar- 
riage eeiaatmy  (exactly  what  doe*  not  ap- 
pear) waa  performed  by  a  friend  of  Travera, 
whom  the  woman,  then  oalj  about  lereutcen 
j^mn  at  age,  and  without  living  parents, 
supposed  at  the  time  was  a  mlniater,  enti- 
tled to  officiate  In  that  eapadty  at  a  mar- 
riage. She  thought  it  waa  a  real  marriage  by 
a  minister,  although  be  did  not  prodnoe  or 
have  any  lioenae  to  solsnnlze  the  marriage 
of  these  partlea.  It  mnat  b«  taken  upon  the 
eridenoe  that  ha  was  not  a  minister.  By 
the  statutes  of  Tl^inia  tben  In  force  It  waa 
prorided:  "Every  marriage  in  this  etate 
shall  be  under  a  liceiue  and  eolemniEed  In 
the  manner  herein  provided,  but  no  mar- 
riage solemnised  by  any  persona  professing 
to  be  authorised  to  solemnise  Uia  same  shall 
be  desned  or  adjudged  to  be  void,  nor  shall 
the  validity  thereof  be  in  any  way  affected 
on  account  of  any  want  of  authority  In  such 
persona,  If  the  marriage  be  In  all  other  re- 
spects lawful,  and  he  consummated  with  a 
full  belief  on  the  part  of  the  persons  so 
married,  or  either  of  them,  that  they  have 
bean  lawfoUy  joined  in  marriage." 

2.  Immediately  after  the  affair  at  Alexan- 
dria the  parties— the  wonan,  from  and  after 
that  occaalon,  assnming  the  name  of  Mrs. 
Travers — left  Virginia  and  went  to  Shrews- 
bury, New  Jtnej,  wbert^  as  husband  and' 
wife,  they  ranained  for  a  short  time,  after 
which  they  went  to  Belalr,  Harford  ooontr, 
Maryland,  living  there,  aa  husband  and  wife, 
at  a  rented  plaoe. 

S.  In  1867  Travers  purchased  a  farm  in 
Talbot  county,  MsryUnd,  on  which  he  lived 
with  said  Sophia  until  some  time  in  I8B3, 
when  that  farm  was  sold,  and,  on  aocount  of 
Travers's  health,  they  rfsnored  to  Point 
Pleasant,  New  Jersey,  and  purchased  prop- 
erty there,  having  lived  on  the  Talbot  coun- 
^  farm,  aa  husband  and  wlf^  Cor  more  than 
fifteen  years.  Traveta  died  at  Point  Pleaa- 
n  ant  In  the  Uttar  part  of  the  jmr  1883,  and 
7  fin  7«ia  aftar  Ui  4i>tk  Um  voona,  slatB- 


lug  to  ba  and  reoognised  In  the  communis 
as  the  widow  of  James  Travers,  married  a 
lawyer  of  Philadelphia,  Qie  ceremony  being 
performed  at  the  Catholic  church  in  Point 
Pleaaant. 

From  the  ISth  of  August,  1866,  up  to  Us 
death,  oa  the  1st  day  of  November,  1883,— 
a  period  of  more  than  eighteen  years, — Tra- 
Ters  and  Mrs.  Travers  continuously  oobab- 
ited  M  Juttbaitd  and  vAU.  During  all  that 
period  they  acted  aa  if  they  were  lawfully 
husband  and  wife,  and  uniformly  held  them- 
selves out  as  sustaining  that  relation;  and 
beyond  all  question  they  were  regarded  aa 
husband  and  wife  In  the  several  commu- 
nities in  which  they  lived  after  leaving 
Alexandria  in  18SS.  There  Is  no  proof  that 
anyone  coming  in  eontaot  with  them  regard- 
ed them  otherwise. 

S.  About  five  or  six  jears  after  the  latter 
date  Mrs.  Travers  learned,  for  the  first  tlm% 
that  Travel's  "friend,"  who  had  oflJciated 
at  the  ceremony  in  Alexandria,  was  not  a 
minister.  She  was  aaked,  when  giving  her 
deposition,  this  question:  "Q.  After  you  dis> 
covered,  some  four  or  five  years  after  you 
went  to  live  with  Hr.  Travers,  tiiat  you  had 
not  been  married  to  him  aeoordlng  to  any 
ceremony,  did  he  ever  make  any  promise  to 
you  In  that  regard  t    A.  Always.    Poor  fd- 

low,  he  would  have   It  all  right Mr. 

Blmc;.  We  object  to  that  Q.  And  what 
did  he  say  I  A.  Well,  he  would  always  say 
tuat  it  was  all  rights  and  we  were  just  aa 
much  married  aa  if  we  had  been  married  be- 
fore a  priest  or  a  minister."  Upon  the  basis 
of  thdr  being  husband  and  wife  the  parties 
continuously  rested  their  relations  to  eaeh 
other  up  to  the  death  of  Traveis. 

0.  That  Travers  rect^ized  Mrs.  Traver* 
as  his  wife  and  held  her  out  aa  audi,  ap- 
pears from  many  facts:  (a)  In  a  mortgage 
executed  September  27th,  1867,  to  securs 
the  balanoe  of  the  purchase  money  due  on 
the  Talbot  coun^  farm,  the  roortgagore  are 
described,  both  In  the  body  of  the  mortgage  la 
as  "James  Travers  and  Sophia  V.  Travers,  « 
'his  wife,  of  Hariord  county,  in  the  state  of  ' 
Maiyland,"  and  In  the  certificate  of  ao- 
knowledgment  as  "James  Travers  and  So- 
phia y.  Travels,  his  wife,"  and  she  signed 
and  acknowledged  the  mortgage  aa  Bophla 
V.  Travers.  (b)  By  a  mutilated,  holo- 
graphie  will  dated  February  8th,  1881,  and 
signed  by  James  TravarB,  he  gave,  devised, 
and  bequeathed  "to  my  wife,  Sophy  Vir- 
ginia Travers,"  all  hia  household  furniture, 
books,  pictures,  eto.,  to  have  and  to  hold 
ttie  same  to  her,  and  ber  exeentors,  adminis- 
trators, and  assigns  forever;  also,  to  her 
the  use.  Improvement,  and  income  of  hia 
dwelling  house  and  farm,  "to  have  and  to 
h(dd  the  sams  to  her  lot  and  during  her 
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B»tni«1  life;  and  from  and  after  the  d»- 
ewHC  of  my  said  wife,  I  give  and  bequeath," 
•t<^;  and  by  which,  further,  he  gave,  d»- 
viMd,  and  bequeathed  "to  my  wife,  Sophf 
Virginia  Travera,  for  her  aole  use,"  all  the 
rest  and  residue  of  the  teatator'e  estate, 
real,  personal,  or  mixed,  of  which  he  died 
seised  and  possessed,  or  to  which  he  should 
be  entitled  at  the  time  of  his  decease.  That 
will  concluded :  "Lastlj,  I  do  nominate  and 
appoint  mj  said  wife  sole  executrix  of  this, 
mj  last  will  and  testament."  (c)  B7  a  will 
dated  at  Point  Pleasant,  New  Jersey,  Oc- 
tober Sth,  1S83,  witnessed  by  three  persons, 
James  Travers  devised  to  his  brothers  and 
Bist«n  all  his  interest  and  property  in  the 
District  of  Columbia,  and  "to  my  wife,  while 
she  ronains  m^  vHdow,  all  my  property  of 
every  description  and  character  not  herein- 
before disposed  of,  with  foil  power  of  dis- 
position and  alienation,  provided,  however, 
that  in  case  our  daughter  survives  her,  that 
all  the  property  not  disposed  of  prior  to  my 
spjfs's  decease  shall  be  and  become  the  prop- 
arty  of  our  said  daughter,  and,  in  the  event 
ef  my  lof/s'a  contracting  another  marriage, 
then,  It  Is  my  will  that  she  shall  possess  and 
anjoy  as  of  her  own  right,  only  one  third  of 
the  property  then  remaining,  and  that  Uie 
Other  two  thirds  shall  be  Invested  and  held 
In  trust  for  my  daughter,  Annie,  and  paid 
to  her  upon  attaining  her  majority.  .  .  . 
I  hereby  appoint  my  wife  sole  executrix  of 
this,  my  last  will  and  testament."  That  will 
was  dn]y  proven  belora  the  surrogate  of 
Ocean  ooun^.  New  Jers^,  partly  by  Mrs. 
Trawa,  and  that  ofllcer  certified  that  "Bo- 

Sphia  Virginia  Tiavera,  of  the  eoun^  of 
Ocean,  the  executrix  therein  named,  proved 
■  UM*same  before  me  and  she  is  duly  author- 
ised to  take  upon  herself  the  administration 
of  the  estate  of  the  testator,  agreeably  to 
said  will."  That  will  was  duly  llled  and 
recorded  In  the  proper  office  in  the  District 
of  Colombia. 

In  view  of  these  ta«tt,  tb«  question  Is 
whether  the  woman  Sophia  was  to  be  deemed 
the  lawful  wife  of  James  Travers  at  tiks 
time  of  hie  death,  in  1883.  Ifarrlage  In  fact, 
as  distinguished  fnan  a  eeremonial  mar- 
riage, may  be  proven  In  various  ways.  Of 
course,  the  best  evidence  of  the  exchange  of 
marriage  consent  between  the  parties  would 
come  from  those  who  were  personally  present 
when  thej  mutually  agreed  to  take  saeh 
ether  a*  husband  and  wife,  and  to  assume 
all  the  responslbiliUes  of  that  relation.  But 
a  l^al  marriage  may  be  established  in  other 
waya.  It  may  be  shown  by  what  is  called 
habit  M  repute.  Referring  to  marriage  at 
eommoB  law.  Sent  says:  The  consait  of 
the  parties  may  be  declared  befora  a  magls- 
tnts,  «r  Otasij  before  wibuMss,  «r  snbss 


qnently  confessed  or  aduowledged,  or  tha 
marriage  may  even  be  Inferred  from  contin- 
ual oohabltation  and  reputation  as  husband 
and  wife,  except  In  casee  of  dril  actions  for 
adultery,  or  in  public  prosecutions  for  big- 
amy or  adultery,  when  actual  proof  of  the 
marriage  is  required."  2  Kent,  Com.  I2tb 
ed.  8S. 

Naturally,  the  first  Inquiry  must  hav« 
reference  to  what  occurred  at  Alexandria, 
Virginia,  In  16S5,  when,  as  the  woman  sup- 
posed,— In  good  faith,  we  think, — that  thers 
was  a  real,  valid  marriage  betneen  her  and 
James  Travers.  But  we  will  assume  tor  the 
purposes  of  this  case  only  that  that  mar- 
riage was  not  a  valid  one  under  the  laws  of 
Virginia.  We  do  this  in  deferanea  to  the 
decision  of  the  suprone  court  of  appeals 
of  Virginia  In  Offleld  r.  Davis,  IDO  Va.  260, 
263,  40  &  E.  BIO,  In  which  that  court,  con- 
struing the  above  statute  of  that  common- 
wealth, held  it  to  be  mandatory,  not  diree- 
tory,  and  had  abrogated  the  common  law  in 
force  In  Virginia,  and  that  no  marriage  or 
attempted  marriage^  If  it  took  place  thera^ 
would  be  held  valid  there,  unless  it  be  shown 
to  have  been  under  a  lieense,  and  solemnized^ 
aeoording  to  the  statute  of  that  oommon-R 

wealth.    We  will  alsfa e,  bnt  only  tm* 

the  purposes  of  the  present  dedslon,  and 
because  of  the  earnest  contentions  of  ths 
appellants,  that  cohabitation  In  Maryland, 
as  husband  and  wife,  for  more  than  fitteai 
years,  and  the  recognition  of  that  relation  ia 
the  oommunities  where  they  resided  in  that 
state,  did  not  snUUe  James  Travers  and  tha 
woman  Sophia  to  be  regarded  In  that  stats 
as  lawfully  husband  and  wifa  We  make 
this  assumption  also  because  it  appears  hers 
that  James  Travera  and  Sophia  V.  Grayson 
did  not  baectBa  husband  and  wife  In  virtu* 
of  any  religious  ceremony,  and  because  It 
has  been  decided  by  the  oourt  of  appeals  of 
Maiyland  that  in  that  stats  "there  cannot 
be  a  valid  marriage  without  a  religions  cere- 
mony," although  "a  marriage  may  be  com- 
petent^ proved  without  the  testimony  of 
witnesses  who  were  present  at  the  eero- 
Bumj."  Richardson  v.  Smith,  80  Md.  89, 
93,  80  AtL  608.  That  oourt  also  said  in  the 
same  caae:  "The  law  has  wisely  provided 
that  marriage  may  be  proved  fay  general 
reputation,  oohabltation,  and  adcnowledg- 
ment;  when  these  exist,  it  will  be  inferred 
that  a  religious  eerouony  has  taken  place  1 
and  this  proof  will  not  be  invalidated  bo- 
cause  evidence  cannot  bo  obtained  of  the 
time,  place,  and  manner  of  the  celebration 
of  the  marriage.  On  this  point  we  think  it 
unnecessary  to  do  more  than  quote  from 
Redgrave  v.  Redgrave.  SB  Md.  B7;  "Where 
parties  live  together  ostensibly  as  man  and 
wU^  dswisaning  thanselrea  towards   saok 
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otlier  as  nch,  and  an  reoeived  into  sode^ 
Mid  treated  by  their  IrieadB  and  reUtfona 
•a  having  and  being  entitled  to  that  atataa, 
the  lair  will,  in  favor  of  moralitj  and  decen- 
mj,  prenme  that  thej  have  been  legally  mar- 
ried. 1  Taylor,  Bv,  |{  UO,  617;  Hervey  t. 
Hervey,  2  W.  Bl.  877 ;  Goodman  v.  Goodman, 
28  L.  J.  Ch.  N.  S.  746;  Jewell  t.  Jewell, 
1  How.  Zia,  232,  11  li.  ed.  108,  lU.  Indeed, 
the  most  tuoal  way  of  proving  marriage, 
«ept  {n  actlona  lor  criminal  oonvenation  i 
In  proaecntiona  for  bigamy,  la  by  general 
reputation,  cohabitation,  and  acknowledg' 
ment.  Sellman  t.  Bowen,  8  Gill  A  J.  60,  SB 
Am.  Dee.  624;  Boone  t.  Pamell,  28  Md. 
^  607,  B2  Am,  Deo,  713."  "  We  may  refer,  in 
n  thia  connection,  to  what  the  anpreme  court 
•  of  Uia  District  of  Columbia, 'ipeaking  by 
Judge  Merrick,  who  was  learned  in  the  law 
of  Maryland,  aaid  in  Thomas  t.  Holtzman, 
7  Mackey,  02,  S6:  "In  the  first  place,  it  is 
not  at  all  apparent  that  it  ever  was  the  law 
that  a  marriage  in  facia  scoletiw  was  necet' 
W.TJ  for  the  purpose  of  legitimating  the  is' 
■UB,  It  ia  tme  that  the  court  of  appeals  of 
Maryland  In  the  last  four  or  five  yean  has 
decided  that  auoh  was  the  law,  but  that  de- 
eldon  Is  not  binding  upon  us.  It  ie  laid 
down  by  Blackstone  that  a  marriage  per 
Vtrin  da  pnstenii,  without  the  intervention 
of  a  clergyman.  Is  a  legitimate  marriage. 
And  both  Sbiry  and  Kent  say  that,  accord- 
ing to  the  universal  nnderstanding  In  this 
eontitry,  a  marriage  per  tierln  d*  pratenti, 
without  the  intervention  of  a  clergyman, 
followed  by  cohabitation,  makes  a  legiti- 
mate marriage." 

In  Voorhees  t,  Toorhees,  4fl  N.  J.  Bq. 
411,  41S,  414,  19  Am,  St.  Rep.  404,  408, 
1*  AtL  172,  173,  the  court  of  chancery  of 
Hew  Jersey  said :  "Two  essentials  of  a  valid 
marriage  are  capacity  and  consent.  ,  ,  . 
Marriage  Is  a  dvil  contract,  and  no  cere- 
monial is  indiepensably  requiaite  to  its  ere- 
ction. A  contract  of  marriage  made  per 
verbs  de  prataitU  amounts  to  an  aotoal 
marriage  and  ia  valid,"  qnoting  O'Gara  *. 
Elsenlohr,  38  N.  T.  SSS.  In  AtlanUo  Cil7 
R.  Co.  T.  Goodin,  82  N.  J.  L.  304,  400,  4B  L. 
ILA.  671,  674,  72  Am.  St.  Rep.  Q52,  868,  42 
Atl.  333,  S30,  the  New  Jeney  court  of  errora 
and  appeals  said:  "Mn  the  Voorhees  Case 
Vice  Ohaneellor  Van  Fleet  concedes  that  a 
sontraet  of  marriage  made  per  varha  da 
prsMnti  amounts  to  an  aetoal  marriage  and 
is  valid,  and  in  the  case  of  Stevens  v.  Stev- 
ens, Sa  K.  J.  Eq.  488,  38  Atl.  460,  Vice 
Chancellor  FItney  declares  the  law  on  the 
■object  to  the  mat  effect,  siting  abundant 
author!  I7." 

This  brings  ul  to  consider  what  were  the 
relations  of  these  parties  after  selling  the 
Hujrlaad  fun  ud  altar  takfsg  vf  ttalr 


realdenoe  in  New  Jersey  In  1883.  That  their 
cohabitation,  as  husband  and  wife,  after 
1860  and  while  they  lived  in  Maryland,  oon- 
tinaed  without  change  after  they  became 
domiciled  In  New  Jersey  and  up  to  the  deatb 
of  James  Travers,  and  that  they  held  them- 
selves out  in  New  Jersey  as  lawfully  bus- 
band  and  wife,  and  recognized  themaelvea 
and  were  recognized  in  the  community  as 
sustaining  that  relation,  is  manifest  from  n 
•all  Uie  evidence  and  circumstances.  It  is  7 
Impossible  to  explain  their  conduct  towards 
each  other  while  living  in  New  Jersey  upon 
any  other  theory  than  that  they  regarded 
each  other  as  legally  holding  the  matrimo- 
nial relation  of  husband  and  wife.  It  !• 
true  that  no  witness  proves  express  worda 
signifying  an  actual  agreement  or  contract 
between  the  parties  to  live  together  aa  hus- 
band and  wife.  No  witness  heard  them  say, 
in  words.  In  the  presence  of  each  other,  "W* 
have  agreed  to  take  each  other  as  husband 
and  wife,  and  live  together  aa  such."  But 
their  conduct  towards  each  other,  from  th« 
time  they  left  Alexandria,  in  1865,  up  to 
the  death  of  James  Travers,  in  1883,  admits 
of  no  other  interpretation  than  that  they 
had  agreed,  from  the  outset,  to  be  husband 
and  wife.  And  that  agreement,  so  far  as 
this  record  shows,  was  faithfully  kept  up  to 
the  death  of  James  Travers.  When  it  ia 
remembered  that  James  Travers  assured  the 
woman  Sophia  that  they  were  as  much  mar- 
ried as  If  they  had  been  married  by  a  priest 
or  minister;  that  in  his  mortgage  of  1367 
she  ia  deecribed  as  his  wife;  that  in  the 
holographia  will  of  1881  he  recognized  her 
as  his  wife;  that  In  his  last  will,  made  at 
hie  domicil  In  New  Jersey,  he  referred  to  her 
as  his  wife,  and  devised  by  that  will  proper- 
ty to  her  while  she  remained  bis  widow  and 
did  not  contract  another  marriage ;  and  that 
he  made  her  the  sole  executrix  of  his  will, 
describing  har  as  his  wife, — when  these  fact* 
are  supplemented  by  the  fact  that  they  lived 
together,  without  intennlssion.  In  good 
faith,  and  openly,  for  more  than  eighteen 
years  as  husband  and  wife,  nothing  moro 
ia  needed  to  show  that  he  and  the  woman 
had  mutually  agreed  to  sustain  the  relation 
of  husband  and  wife.  Under  the  evidenco 
In  the  cause  they  are  to  be  held  as  having, 
prior  to  the  death  of  Jamea  Travers,  agreed 
par  Mrbo  da  pnssenti  to  become  husband 

Did  the  law  of  New  Jersey  recognize  them 
as  husband  and  wife  after  they  took  up 
their  rmldence  In  that  state  and  lived  to- 
gether, in  good  faith,  as  hustiand  and  wife^ 
there  recognized  as  suchT     Upon 


*  W«  ftre  of  opinion  that  even 


■  most  tM  a 
if  the  al-* 
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Ug»A  marrikga  woold  have  bem  rcgardod  u 
Invalid  Id  Virginia  for  mnt  of  licenae,  had 
the  partita  remained  thcrs,  and  iavalid  In 
]&ir7l«nd  for  want  of  a  religlona  ceremony, 
had  the}'  remained  in  that  state,  it  was  to 
b«  deemed  a  valid  marriage  in  New  Jersey 
after  Jtune*  Travera  and  the  woman  Sophia, 
*•  hotliand  and  wife,  toolc  up  their  pmna- 
noit  rMtdnee  tliere  and  lind  together  in 
that  relation,  oontinnoiulj.  In  good  faith, 
and  openly,  ap  to  the  death  of  Traren,  be- 
ing regarded  by  themaelTca  and  in  the  mm' 
mnnity  as  hnaband  and  wife.  Tlieir  eon- 
inet  towards  each  other  in  the  eye  of  the 
pnblic,  while  in  New  Jersey,  taken  in  oon- 
nection  with  their  prerions  assodaticMi,  was 
eqniralent,  in  law,  to  a  decUration  by  «Mh 
that  they  did,  and  daring  their  Joint  llvea 
were  to,  occupy  the  relation  of  husband  and 
wife.  Such  a  declaration  was  as  effective 
to  eatabliah  the  status  of  marriage  Id  New 
Jeney  aa  if  It  had  been  made  In  words  of 
the  present  tense  after  they  became  domi- 
oiled  in  that  stat«. 

The  views  we  have  espreased  find  sup- 
port In  the  authoritlea.  In  Meister  v. 
Uoore,  06  U.  S.  76,  70,  £4  L.  ed.  826,  827,  It 
was  said  that  an  informal  marriage  by  eon- 
tract  per  verla  dt  proMnii  oonstituted  a 
marriage  at  cnnmon  law,  and  that  a  statute 
aimply  requiring  "all  marriagea  to  ha  en- 
tered into  In  the  preaenoe  of  a  mai^rate 
or  clergyman,  or  that  It  be  preceded  by  a 
license,  or  publication  of  banns,  or  he  at- 
tested by  witnesaeB,"  may  be  construed  "aa 
merely  directory,  instead  ot  being  treated 
as  destructive  ot  a  common-law  right  to 
form  the  marriage  relation  by  words  of 
preeent  auent." 

In  Maryland  use  of  Markley  v.  Baldwin, 
112  U.  B.  490, 494, 4M,  28  L.  ed.  822,  824,  6 
Sup.  Ct.  Rep.  278,  the  court  said:  "It  la 
proper  to  say  that,  by  the  law  of  Pennsyl- 
vania, where.  If  at  all,  the  partiea  were 
aiarried,  a  marriage  Is  a  civil  oontiact,  and 
may  be  made  per  v«rha  da  pratenti;  that  Is, 
by  words  in  the  present  tense,  without  at- 
tending ceremonies,  religlouB  or  civiL  Such 
b  also  the  law  of  many  other  state*  In  the 
absence  of  statutory  regulation.  It  is  the 
doctrine  of  the  common  law.  But,  whera 
tw  such  ceremonies  are  required,  and  no 
J  reoord  is  made  to  attest  the  marriage,  some 
•  pubUa*reeognition  of  It  is  necessary  aa  evi- 
dence of  its  existence.  The  protection  of  the 
parties  and  their  children  and  eonsidera- 
tioni  of  pnblie  policy  require  this  publle 
noognition ;  and  it  may  be  made  In  any  way 
which  can  be  seen  and  Icnown  by  men,  such 
•a  living  together  as  man  and  wife,  treating 
Meh  other  and  speaking  of  each  other  in  the 
p'eantce  of  third  parties  as  being  in  that 
nlatian,  and  declaring  the  relation  in  doen- 


meota  aterat«d  by  tbmt  whilst  living  to- 
gether, aueh  as  deeds,  wills,  and  other  form- 


Bo  in  Hoggan  v.  Cralgie,  Maet.  ft  Hob, 
942,  966,  In  which  Lord  Chancellor  Cran- 
worth,  referring  to  contracts  of  marriaga 
|>«r  verbs  lie  priMenl*,  said:  "It  is  not  neces- 
sary to  prove  the  oontract  itself;  U  is  auffl- 
oMfit  if  the  fact*  of  the  ohm  ore  mmA  at  to 
laoff  to  tatUfaelorj/  tfridmos  of  guch  a  eon- 
friaof  hovNV  tat«n  plocsy  upon  this  prin- 
ciple the  acknowledgment  of  the  parties, 
their  eonduct  towarda  each  other,  and  the 
repute  consequent  upon  it,  may  be  sufficient 
to  prove  a  marriage.  .  .  ,  Everything; 
therefore,  la  pertinent  and  relevant  in  an 
inqnliy  like  the  preaent,  which  indicates  the 
present  or  previous  consent  of  the  parties." 
Again,  in  Campbell  v.  Campbell,  known  as 
the  Breadalbane  Case,  L.  B.  1  H.  L.  Be.  App. 
Cas.  ISS,  192,  196,  211,  Lord  Chancellor 
Chelmsford  said:  "Habit  and  repute  .  .  . 
arise  from  parties  cohabiting  together  open- 
ly and  constantly,  as  if  ttiey  were  hustwnd 
and  wife,  and  so  oonducting  thonselves  to- 
wards each  other  for  such  a  length  of  time 
in  the  society  or  neighborhood  of  which  they 
are  manben  aa  to  produce  a  general  belief 
that  they  are  really  married,"  In  the  same 
case  Lord  Weotbury,  after  observing  that  it 
might  not  he  strictly  correct  to  speak  of 
cohabitation  with  habit  and  repute  aa  • 
mode  of  eontracting  marriage,  said:  "It  ia 
rather  a  mode  of  '"■'^"g  manifest  to  the 
world  that  tadt  consent  which  the  law  will 
Infer  to  have  been  already  interchanged. 
If  I  were  to  express  what  I  collect  frton  the 
different  opinions  on  the  subject  I  should 
rather  be  inclined  to  aspreas  the  rule  in 
the  following  language;  that  cohabitation  aa 
husband  and  wile  Is  a  manifeatation  of  thca 
parties  having  consented  to  contract  that  re- j 
lation  inter  to,*  It  la  a  holding  forth  h>  the* 
world,  by  the  manner  of  daily  life,  by  con- 
duct, demeanor,  and  habit,  that  the  man  and 
woman  who  live  together  have  agreed  to 
take  each  other  in  marriage  and  to  stand  in 
the  mutual  relation  of  husband  and  wife; 
and  when  credit  is  given  by  those  among 
whom  they  live,  by  their  relatives,  neigh- 
l>on,  friends,  and  acquaintances,  to  theae 
representations  and  this  continued  conduct, 
then  habit  and  repute  arise  and  attend  upon 
the  cohabitation.  The  parties  are  holden 
and  reputed  to  be  hnsband  and  wife;  and 
the  law  of  Scotland  accepts  this  combination 
of  circumstances  as  evidence  that  consent  to 
marry  has  been  lawfully  interchanged."  In 
bis  treatise  on  Domeetic  Relations,  Eversley 
says :  "Marriage  may  also  be  proved  between 
the  partiea  by  their  conduct  towards  each 
other,  and  the  first  oonsent  need  not  be 
proved;  'it  la  sufficient  if  the  facts  of  tlia 
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Oar,  Taat, 


osM  mn  sDsh  u  to  Jmi  to  utUfa«tor7  avl- 
danos  of  aoch  aeontrkat  hkving  tkkoiplaMi 
the  koknowledgmeut  of  the  partlM,  Uielr 
eonduct  towardi  e»eh  other,  uid  the  rapnte 
Mimeqnait  upon  it,  mt,j  be  fuffldeDt  to 
prove  ft  tnAniage.'"  P.  41.  See  also  2 
OreenL  Br.  Earrlmu'i  ed.  {|  Ml,  M2,  ud 
notw;  X  Wlgmore,  Et.  ||  2082,  20S3,  and 
anthoritiM  died. 

Without  further  diaeiuaioii  or  dtatlon  of 
authorities,  we  adjudge  that  the  conrta  be- 
low did  not  err  In  t^'d'^g  that,  under  Uie 
eridenoe,  Jamea  Traven  and  the  Mr*.  Trar- 
era,  who  Ured  with  him  oonatantlj  and  Open- 
Ir  aa  hii  wife  for  more  than  eightesn  Tean, 
were,  in  law,  to  be  deemed  husband  and 
wife  at  the  time  of  his  death,  in  New  Jersey, 
la  1S83.  It  reeulte  from  Hds  Wew  that  the 
decree  of  the  Court  of  Appeale,  affirming  the 
deoree  of  the  Supreme  Court  <^  the  DIstrieti 
must  itself  be  afBrmed, 

It  Is  so  ordered. 

Mr.  Jnstlee  McEoma  and  ISr.  Justice 
Hood;  ^d  not  participate  In  the  dedslon 
of  this  eaae. 

Ur.  Jnstlee  Holmei  dissenting; 
3  I  feel  some  doubts  In  this  ease  wUeh  I 
■  think  tnat  I  onghtHo  state.  I  understand  it 
to  be  aanimed,  aa  It  must  be  admitted,  that 
Jamea  Travers  and  Bophia  V.  Qrajson  lived 
together  for  many  years,  calling  themaelvea 
man  and  wife,  when  they  were  not  man  and 
wife,  and  probably  knew  that  they  were 
not  man  and  wife.  This  condition  of  things 
lasted  frmn  1865,  the  time  of  the  pretended 
marriage  in  VlTj^nia,  to  which  their  co- 
habitation referred  for  Um  justification,  un- 
til 1S83,  the  year  of  James  Travers'e  death. 
8o  long  as  thiy  lived  In  Idaryland,  that  is, 
until  some  time  In  1883,  if  they  bad  at- 
tempted to  make  their  union  more  legiti- 
mate by  simple  mutual  agreement  th^  could 
■ot  ban  done  U.  iterators  tha  instaaeea  of 


James  Traven  ealUng  Sophia  his  wife  dur- 
ing that  period  may  be  laid  on  one  aide. 

Just  before  he  died  Travers  mored  to  New 
Jersey  and  there  made  his  will  As  in 
Maryland,  he  apdce  of  his  wife  In  that  instru- 
ment,  and,  as  I  understand  It,  the  decision 
that  he  was  married  must  reat  wholly  <m 
this  recognition  and  the  fact  that  In  New 
Jersey  a  marriage  may  be  made  without  the 
intervention  of  a  magistrate.  I  do  not  see 
how  these  facts  can  be  enough.  Habit  and 
repute  might  be  evidence  of  a  marriage  when 
unexplained.  But  they  must  be  evidence  of 
a  contract,  however  informal,  to  have  any 
elTeet  When  an  appellation  shown  to  have 
been  used  for  nearly  eighteen  years  with  con- 
sdous  want  of  justlfleation  oontinuea  to  be 
used  for  the  last  month  of  lifetime,  I  do  not 
see  how  the  faot  that  the  parties  have 
eroased  a  state  line  can  make  that  last 
month's  use  evidenee  that  in  that  last  mo- 
ment de  partaea  made  a  contract  which 
tiien,  for  the  first  time,  they  oould  have 
made  In  this  way. 

It  la  imperative  that  a  contract  should 
have  been  made  In  New  Jersey.  Therefore, 
even  if  both  parties  had  supposed  that  they 
were  married,  '""t*"!  of  knowing  the  con- 
trary, it  would  not  have  mattered.  To  live 
in  New  Jersey  and  think  you  are  married 
does  not  constitute  a  marriage  by  the  law 
of  that  state.  If  there  were  nothing  else  in 
the  esse  it  might  be  erldenee  of  marriage, 
but,  on  these  facta,  the  belief.  It  It  was  en-^ 
tertalned,  referred  to  the  original  inade>2 
quate  ground.  *  Collins  v.  Voorhees,  47  N.  J.  • 
Bq.  65G,  14  hJLA.  SS4.  24  Am.  St.  Bep.  412, 
22  AtL  1054.  A  void  oontraet  Is  not  mads 
over  again  or  validated  by  being  acted  upon 
at  a  time  when  a  valid  oontrs«t  could  be 
made.  When  a  void  oootiact  ts  acted  upon, 
the  remedy,  when  there  is  one,  is  not  on 
the  oontraet,  but  upon  a  quasi- eontract,  for 
a  quantum  mantil.  There  Is  no  such  altei^ 
aktii*  wbeD  &  marriage  faUa. 
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Omr  OF  DES  MOnrXS  and  the  CItT  Cotm- 
d)  of  BiSi  atr  u  k  Board  of  Kevieir. 
(Ko.  82.) 

PEOPLE'S  SATIHaS  BANE,  Fiff.  in  Brr., 

CITY  OF  DES  UODfES  aad  the  CSty  Gonii- 
dl  of  Said  City  a«  •  Board  of  SeTieiP. 
(No.  83.) 

DES  MOINES   SAVINGS  BANK,  PUT.  la 


(No.  92.) 

Xazei — immnnlty    of    national    oecnriUea 
from  itate  taxation. 

TIm  Immimitj  of  national  aemiitiM 
from  state  taxation  fa  riolated  bf  a  tax 
Imposed  under  tbe  anttiorlt^  of  Iowa  Code, 
%  1322,  directinf;  that  stupes  of  sUmk  of 
■tat«  banks  shall  be  oueBsad  to  aueh  banks, 
and  not  to  Individual  stockbolden,  the  anb- 
•tantial  effect  of  which  la  to  require  tax- 
ation upon  th6  property,  not  including  the 
franchiaea,  of  such  iMinks,  and  to  adopt  the 
Talue  of  the  shares  oa  the  measure  of  the 
taxable  valuation  of  euch  property,  with- 
out permitting  any  deduction  from  audi 
Taluation  on  account  of  bonds  of  the  United 
Btatea  owned  \>y  the  bosks.  * 


Argued  November  2,  6,  1006.  Ordered  for 
reargnment  December  3,  1906.  Reargued 
March  B,  1S07.    Decided  April  82,  ISOT. 

IN  EKKOR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  three  Judg- 
menta  which  afiirmed  judgment*  of  the 
Diatriet  Court  of  Folk  County,  In  that  state, 
affirming  the  action  of  the  Board  of  Review 
of  the  (Sty  of  Des  Moines  in  refuaing  to 
deduct  from  tbe  aaaessment  of  certain 
state  banks  upon  their  sharea  of  stock  the 
amount  of  government  bonds  owned  by 
them.  Reversed  and  remanded  for  fur- 
ther   proceedings. 

See  same  ease  below  (Iowa)  101  N,  W. 
867. 

The  facts  ore  atated  In  tbe  ojdnion. 

Messrs.  William  G.  Haiviaon  and  Hora- 
tio F.  Dale  for  pUlntlH  tn  error  in  No. 
82. 

Messrs.  nathonid  T.  Gaerpsa;  and 
George  F.  Beniy  for  pliUntiffa  in  error  En 
Koa.  83  and  98. 

Messrs.  William  H.  Biannei  and  M  H. 

*  Cohen  for  defendants  in  error. 

*  *  Hr.  Justioe  Heol7  delivered  the  opinion 
•f  the  eonrti 

B  Federal  ques- 


tion. The  plidntlffs  in  aner  « 
institutions  inmrporated  under  tha  laws 
of  the  state  of  Iowa.  ITpcm  each  of  them 
a  tax  was  leried  nnder  a  law  of  tliat 
state,  which  provided  that  "shares  of  stook 
of  state  and  aavings  bsoiks  and  loan  and 
trust  oompaniea  shall  be  asaeaaed  to  sudi 
banks  and  loan  and  trust  companies,  and 
not  to  the  Individual  stockholdera."  The 
material  sections  of  the  Code  are  printed  in  • 
the   margin  .t  g 

'Bach  bank  owned  at  the  time  to  which* 
the  ossesBment  related  United  States  bonds, 
the  value  of  which  they  insieted  should  be 
deducted  from  the  valuation  of  the  property 
asaessed  to  them.  The  taxing  authoritiea 
refused  to  make  that  deduction,  and  their 
action  was  auatained  by  the  supreme  court 
of  the  state,  whose  judgment  liae  been 
brought  here  by  writs  of  error  for  review. 
These  banks  were  oorporations  areatad  by 
the  state  of  Iowa.  In  imposing  burdens 
upon  them,  their  property,  or  their  shares, 
ttie  state  does  not,  oa  in  the  case  of  na- 
tional banlce,  reqoira  any  authority  from 
the  United  States.  Its  own  governmental 
power  is  snfSeient  for  the  imposition  of 
auch  taxes,  aaaessed  by  such  methods,  and 
under  such  atandarda  of  valuation,  as  it 
may  chooae,  unless  something  is  done  whidi 
violates  some  provision  of  the  Federal 
Conotitution,  or  of  a  Federal  law  which,  by 
that  Constitution,  is  made  supreme.  The 
only  daim  of  violation  of  Federal  right 
which  need  be  considered  here  is  that  bonds 
of  the  United  States  have  been  taxed.  It 
is  oonceded,  and  cannot  be  diaputed,  that 
these  seeuritles  are  beyond  tbe  taxing  pow- 


s  potn^  ■••  OMt  ns-voL  «.  T 


tSec  1322.  Shares  of  stock  of  national 
banks  shall  be  assessed  to  the  individual 
stockholders  at  the  place  where  the  bank  Is 
located.  Shares  of  atock  of  atate  and  saT* 
inga  banks  and  loan  and  trust  companiea, 
sbul  be  assessed  to  anoh  banks  and  loaa 
and  trust  companies,  and  not  to  the  In- 
dividual stockholders.  At  the  time  ttia  as- 
eeaament  is  made,  the  officers  of  national 
banks  shall  fumiab  the  asseaaor  with  a  list 
of  all  the  atockholders  and  the  number  of 
shares  owned  by  eadi,  and  be  shall  list  to 
each  atockholder,  under  the  head  of  cor- 
poration stock,  the  total  value  of  such 
shares.  To  aid  the  oaseaaor  in  fixing  the 
value  of  such  shares,  the  oorporations  shall 
furnish  him  a  verified  statement  of  all  the 
matters  provided  in  the  preceding  sec- 
tion, which  shall  also  show,  separately, 
the  amount  of  capital  stock,  and  the 
surplus  and  undivided  earnings,  and 
the  assessor,  from  such  statement  and 
other  information  be  can  obtain,  including 
any  statement  fumlahed  to  and  Informa- 
tion obtained  by  the  auditor  of  state,  which 
shall  be  tumisbed  him  on  request,  shall  fix 
the  value  of  such  stock,  taking  into  account 
tba  Mf  Itol,  aurplna,  and  nndi^ded  earnings. 


I,l«. 
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g  «r  of  the  st*te,  and  fht  only  qnMtlon,  th«n- 
g  ton,  is  wliethtr,  in  point  of  fact,  the  it&te 
•  haa  taxed  tbem.  The  lint  Bt«p  iLwfuI  in 
tbe  lolntion  of  this  qneatton  ie  to  twcertaln 
with  prede]oa  the  natnra  of  the  tax  In  eon- 
troT«nj,  and  npon  what  property  it  ms 
taried,  and  that  itep  must  he  taken  by  an 
examination  of  the  taxing  law  aa  inter- 
preted hj  the  raprame  court  of  tlie  atate. 
A  enperfldal  reading  of  tlie  law  would 
lead  to  tlie  conclnaion  that  the  tax  au- 
thorized hy  It  is  a  tax  upon  the  abaret  of 
stock.  The  aaieasment  Is  expressed  to  be 
upon  'sbtires  of  stock  of  state  and  laTlngs 
banks  and  loan  and  tnut  eompanlea."  But 
the  true  interpretation  of  the  law  eannot 
real  upon  a  single  phrase  in  it.  All  its 
parte  must  be  considered  in  the  manner  pur- 
■ned  by  this  court  in  New  Orleans  t.  Hous- 
ton, 119  U.  S.  265,  ETS,  30  L.  ed.  411,  41S, 
7  Sup.  Ct.  Rep.  IQB,  and  Home  Ins.  Co.  t. 
New  York,  134  U.  S.  BM,  M  L.  ed. 
1025,  10  Bup.  Ct.  Rep.  693,  with  the  t]«w  of 
(leterminlng  the  end  aeeomplished  by  the 
taxation,  and  its  actual  and  substantia 
purpose  and  effect.  We  must  inquire  wheth- 
er the  law  really  Impoies  a  tax  upon  the 
ahares  of  atock  as  the  property  of  their 
owners,  or  merely  adopts  the  Talne  of  those 
aharcs  as  the  measure  of  Taluation  of  the 
property  of  the  eorporation,  and  by  that 
standard  taxes  that  property  itself.  The  re- 
sult of  thia  Inquiry  Is  of  Tital  importance, 
because  there  may  be  a  tax  upon  the 
shares  of  a  corporation,  which  are  prop- 
erty distinot  from  that  owned  hy  the  cor- 
poration, and  with  a  dtiTerent  owner,  with- 
out an  allowance  of  the  exemption  dne  to 
the  property  of  the  corporation  itself,  while, 
if  the  tax  Is  upon  the  corporation's  prop- 
erty, all  exemptions  due  it  must  be  allowed. 
Looking,  then,  further  Into  the  law,  it  ap- 
pears that  the  shares  are  to  be  "assessed  to 
such  hanks  ,  .  .  and  not  to  the  indi- 
vidual  stockholders."  When  this  is  read  the 
doutit  instantly  arises  whether  the  law  in- 
tended to  tax  the  corporation  for  prop- 
«-ty  which  It  does  not  own,  but  whiiji,  on 

In  arriTing  at  the  total  Talne  of  tiie  shares 
of  stock  of  such  corporations,  the  amount  of 
their  capital  actually  fnrceted  in  real  estate, 
owned  by  them,  shall  be  deducted  from  the 
real  value  of  such  shares,  and  snch  real 
•state  shall  he  assessed  as  other  real  estate, 
knd  the  property  of  such  corporations  shall 
not  be  otherwise  assessed. 

Sec.  I32G.  The  corporations  described  in 
the  preceding  sections  shall  he  liable  for  the 

Cayment  of  the  taxes  assessed  to  the  stock- 
olders  of  such  oorporations,  and  such  tax 
shall  be  payable  by  the  corporation  in  the 
same  manner  and  under  the  same  penalties 
as  in  ease  of  taxes  due  from  an  individual 
taxpayer,  and  may  be  collected  in  the  same 
■unner  as  other  taxes,  or  by  sctton  in  the 


the  eontrsry,  is  owned  by  the  stockholders. 
Certainly  sndt  «  purpose,  against  oonunoB 
juatioe  and  of  doubtful  constitutionality, 
ought  not  to  be  attribnted  to  the  law  If 
any  other  fair  eonstruction  Is  possible. 
With  respect  to  taxation,  nsnally,  If  not 
necessarily,  property  and  its  owners  are  in-^ 
separable.  Taxes  are  assessed  against  per-g 
sons  upaa*the  property  which  they  own,  not* 
upon  property  which  others  own.  We 
should  be  reluctant  to  suppose  that  there 
has  been  any  departure  from  this  principle 
In  this  law.  It,  however.  Is  not  an  uncom- 
mon, and  is  an  entirely  legitimate,  method 
of  collecting  taxes,  to  require  a  corporation, 
as  the  agent  of  Its  shareholders,  to  pay  ia 
the  first  Instance  the  taxes  upon  shares,  as 
the  property  of  their  owners,  and  look  to 
the  aharaholdera  for  reimbursement.  In  this 
Tery  law  we  have  an  example  of  thia  meth- 
od. By  S  1322,  national  bank  shares  are  as- 
sessed to  the  stockholders,  and  by  g  I32C 
the  corporations  are  made  Uabls  to  pay 
the  tax  and  are  secured  by  a  lien  on  the 
stock  and  dividends,  which  may  Ik  enfoned 
by  sole.  The  state  hanking  corporatioaa 
are  excluded  sv  indttttrim  from  this  statu- 
tory rl(^t  of  reimbursement  by  confining  it 
to  the  oases  of  "taxes  assessed  to  tha 
stockholders  of  such  oorporation."  This  can- 
not (nclnde  the  case  of  stats  bank  shares, 
whldi  are  not  ao  assessed.  Nor  can  the 
corporations  In  ths  ease  at  bar  have,  by  any 
possibility,  a  eommen-law  right  to  reeovsr 
the  tax  paid  from  the  shareholders.  Tbs 
law  Imposes  no  obligation  on  the  share- 
holder. In  paying  the  tax  the  corpora- 
tion has  psid  Its  own  debt,  and  not  that 
of  others,  and  there  is  nothing  in  such  a 
payment  from  which  the  law  can  imply  a 
promise  of  reimbursement.  These  taxes, 
therefore,  are  not  to  be  paid  by  the  banks 
aa  agents  of  their  etockholders,  but  as  their 
own  debt,  snd,  unless  it  Is  supposed  that 
the  law  requires  them  to  pay  taxes  upoa 
property  which  they  do  not  own,  the  taxes 
must  be  regarded  as  taxes  upon  the  prop- 
erty of  the  banks.    The  fair  interpretation 

name  of  the  county.  Buch  corporations  may 
recover  from  each  stockholder  his  propor- 
tion of  the  taxes  so  paid,  and  shall  have 
a  lien  on  his  stook  and  unpaid  dividends 
therefor.  If  the  unpaid  dividends  are  not 
sufficient  to  pay  such  tax,  the  corporatioa 
may  enforce  such  lien  on  the  stock  by  pub- 
lic sale  of  the  same,  to  be  made  by  the 
sheriff  at  the  principal  office  of  such  cor- 
poration in  this  state,  after  giving  the 
stockholders  thirty  days'  notice  of  the 
amount  of  such  tax  and  the  time  and  place 
of  sale,  Bueh  notices  to  be  by  registered 
letter,  addressed  to  the  stockholder  at  his 
postoffiee  address,  as  the  same  appears  up- 
on the  books  of  the  eompSBj,  or  Is  kttswa 
by  its  seoretaiy. 
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of  the  Uw  la  ttwt  ttie  taxM  art  upon  tb« 
praperty  of  tlu  Innki.  In  the  Taliwtloii  for 
taxation  the  UHBBor  b  reqnired  to  "tkke 
faito  Becoimt  the  capital,  mrplui,  and  undi- 
vided eamlnga,"  miut  be  fnmlilied  with  "a 
▼eriSed  statenMnt  of  all  matters  prorlded 
hj  the  preceding'  Mctlon,"  which,  hy  ref«r- 
mce,  ia  Bsen  to  be  a  detailed  etatement 
Sahowing  the  auete  of  the  bank  (|  lKl].t 
f  It  IB  trae  that  the  awewafmaj  reiort  to 
"other  infonnatioii  he  can  obtain,"  but,  al- 
thoDgh  capital,  aarplni,  and  undivided  eam- 
Inga  an  axpresaty  named,  nothiuK  is  said 
•f  the  franchise  and  good  will,  essential 
factors  of  the  value  of  the  shares,  though 
sot  of  the  value  of  the  assets  of  the 
bank.  See  People  ex  rel.  Union  Trust  Co. 
T.  Colenan,  120  N.  Y.  433,  IS  UR-A.  782, 
CT  N.  E.  SIS.  Moreover,  the  section  closes 
with  the  words,  "Suid  the  propert7  of  such 
•orporation  shall  not  be  otherwise  assessed," 
which  plainly  implies  that  the  assessment 
already  provided  for  Is,  in  snbetance,  an 
ass  segment  upon  the  property  of  the  cor- 
poration. That  the  law  was  admlnlst«red 
upon  the  theory  that  the  tax  was  upon 
the  property  of  the  oorporation  is  signally 
tDustrated  by  the  proceedings  in  these 
•ases.  The  valuation  was  Srat  made  on  the 
•zaet  figures  of  the  capital,  snrplua,  and  un- 
divided earnings,  deducting  the  holdings  of 
„  United  States  securities.  Then,  upon  being 
g  advised  that  the  dednetlona  was  erroneous, 
•  the  asaessor  corrected  the*  valuation  by 
adding  the  value  of  the  eeonrities  deducted. 
We  therefore  sondude  that  the  substantial 
sSeot  of  the  law  is  to  require  taxation  upon 
1^  property,  not  Including  the  franchise, 
Vt  the  banks,  and  that  the  valus  of  the 
shares,  ascertained  in  a  manner  appropriate 
to  determine  the  value  of  the  assets,  ts  only 


the  standard  or  measure  by  frtilch  the  tax- 
able valuation  of  that  property  is  de- 
termined. This  we  think  is  oonslstent  with 
the  Interpretation  of  the  law  by  the  su- 
preme oourt  of  Iowa,  which  sustained  the 
taxation  upon  grounds  which  will  be  pres- 
ently eonsldered. 

The  next  question  Is  whether  such  tax- 
ation violates  any  provision  of  the  Federal 
Constitution  or  of  any  paramount  Federal 
law.  The  state  eannot,  by  any  form  of 
taxation.  Impose  any  burden  upon  any 
part  of  the  national  publle  debt.  The  Con- 
stitution has  conferred,  upon  the  govern- 
ment power  to  borrow  money  on  the  credit 
of  the  United  States,  and  that  power  san- 
not  be  burdened  or  Impeded  or  in  any  way 
affected  by  the  action  of  any  state.  This 
principle  was  announced  In  Weston  t. 
Charleston,  S  Pet.  44»,  7  L.  ed.  481,  where 
It  was  held  that  taxes  upon  the  stock  of  the 
United  States,  levied  by  one  of  the  munlei- 
pal  corporations  of  South  Carolina,  were  In- 
valid. From  that  time  no  one  has  questioned 
the  fmmunlly  of  national  securities  from 
state  taxation.  It  may  well  be  doubted 
iriietber  Congress  has  the  power  to  confer 
upon  the  state  the  right  to  tax  obli- 
gations of  the  United  States.  However 
this  may  be.  Congress  has  never  yet 
attempted  to  aonfer  such  a  right.  Until 
the  time  of  the  Civil  War  it  was  not 
thought  to  be  necessary  to  express  the  con- 
stitutional prohibition  In  an  act  of  Con- 
gress. Bnt,  on  the  occasion  of  anthorldng 
the  issue  of  Treasury  notes.  It  was  enaeted 
that  'all  stocks,  bonds,  and  other  securities 
of  the  United  States  held  by  individuals, 
corporations,  or  associations  within  the 
United  SUtas  shall  be  exempt  from  tax- 
ation by  or  under  state  authority."    Aet  of 


tSee.  1S21.  Private  bankers.  Private 
banks  or  bankers,  or  any  persons  other  than 
eerporations  hereinafter  spedfled,  a  part 
of  whose  buiineas  is  the  receiving  of  de- 
posits subject  to  che^,  on  eertifloates,  re- 
•elpts,  or  otherwise,  or  the  selling  of  ex- 
change, shall  prepare  and  fumiBh  to  the  as- 
sessor a  sworn  statement  shewing  the  as- 
•ets,  aside  from  real  estate,  and  liabilities 
•f  auoh  bank  or  banker  on  January  1st  of 
the  eunent  year,  as  follows; 

1.  The  amount  of  moneys,  specifying 
Mparately  the  amount  of  moneys  on  band 
•r  tn  transit,  the  funds  In  the  hands  of 
•ther  banks,  bankers,  brokers,  or  other  per- 
sons or  corporations,  and  the  amount  of 
eheeks  or  other  cash  Items  not  included  la 
•Hher  of  the  preceding  Items; 

2.  Tim  actual  vain*  of  credits,  oonslstlng 
H  bills  readvable  owned  by  them  and  ether 
•rsdits  due  er  to  become  due; 

S.  The  amonst  ef  sM  deposits  made  with 
fhem  by  othars,  and  also  the  amount  at  blBa 
pnyablH 


4.  Ths  actual  value  of  bonds  and  stacks 
of  every  kind  and  shares  of  capita)  stodE 
or  joint  stock  of  other  corporations  or  com- 
panies, held  as  an  InveatmeDt,  or  in  any  way 
representing  assets,  and  the  specific  kinds- 
and  descriptions  thereof  exempt  from  tax- 

6.  An  other  property  pertaining  to  said 
husiness,  indndlng  real  estate,  whfeh  shall 
be  speeially  listed  and  valued  by  the 
usual  description  thenof; 

The  aggregate  actual  value  of  moneys 
and  credits,  after  deducting  therefrom  Ue 
■mount  of  deposits  and  of  debts  owing  by 
such  bank,  as  provided  In  this  chapter,  and 
the  aggregate  actual  value  of  bonds  and 
stocks  after  deducting  the  portion  thereof, 
enmpt  or  otherwise,  taxed  in  this  state, 
and  also  the  other  property  pertaining  t« 
the  business,  shall  be  asaeased  at  26  per  cent 
of  the  actual  value  of  the  same,  not  includ- 
ing real  estate,  which  shall  be  listed  and  aa> 
ssMid  aa  other  real  aetata. 
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Febnuir7  2S,  ISeS  (12  SUt.  «t  L.  Ud,  elup. 
3S,  U.  S.  Comp.  Btftt  1901,  p.  2480).  The 
substance  of  this  anactmeat  la  unbodied 
3  ]■  I  3T0I  of  the  Bevlwd  BtatuUs,  ud  has 
P  Bsuallr,  if  not'invuUblj,  since  1S62,  been 
inserted  In  acts  antboriEing  tbe  issue  of 
bonds.  Tlutt  tlw  tax  upos  the  property  of 
ft  ImnlE  in  whidi  United  BtAtes  securities 
are  included  is  beyond  the  power  of  the 
■tate,  and,  whkt  perhaps  is  of  leaser  mo- 
ment, within  the  probibitioa  of  the  etatn- 
tory  law,  hardly  needs  to  be  prored  by  au- 
thority. But  the  authority  is  dear  and 
oonclusiye.  With  the  beginning  of  tbe 
(StiI  War  large  amounts  of  the  national  ae- 
eurities  began  to  be  lasued.  So  important 
it  was  to  sustain  the  national  credit  that,  aa 
we  have  seen,  Congreaa  for  the  first  time 
began  the  practice  of  accompanying  the 
Mitbority  for  their  sale  with  an  express 
prohibition  of  their  taxation  by  the  atatea. 
The  itate  baala  often  Invested  a  large  part 
or  the  whole  of  their  resonrcea  In  these  ee- 
CUritiea,  and  the  question  of  their  liability 
to  state  taxation  on  their  capital  and  sur- 
plus thus  inrested  at  once  arose.  Tbe  Bank 
of  Commeroe,  Incorporated  under  the  laws 
Of  New  York,  Invested  all  Its  oapital,  ex- 
cept its  Investment  In  real  estate,  in  Unit- 
ed States  bonds.  Under  the  authority  of  a 
law  requiring  that  the  capital  stock  should 
be  assessed  at  Ita  actual  value  a  tax  was 
levied.  The  court  of  appeals  of  New  York 
•nstained  the  tax  so  far  as  It  applied  to 
seeuritiee  issued  before  the  act  of  1602, 
expressly  declaring  their  exemption,  and  an- 
nnlled  it  so  far  aa  it  applied  to  seeuri- 
ties  thereafter  Issued.  The  case  oama  here 
3n  a  writ  of  error.  New  York  ex  r«L  Bank 
of  Commeroe  v.  Tax  Comra.  2  Blaek,  620, 
17  L.  ed.  Ul.  This  court  held  tbe  tax  in- 
valid OD  all  securities,  without  even  al- 
luding to  tbe  aet  of  1SS2,  but  basing  the  de- 
diioD  entirely  upon  the  eouBtltutional  in- 
ability of  a  state  to  affect,  by  taxation,  the 
exercise  of  the  sovereign  power  of  the  na- 
tion In  borrowing  money  on  its  credit.  This 
wse  tbe  rule  speciflcally  declared  in  Weston 
V.  Charleston,  as  an  application  of  the  gen- 
eral rule  of  the  immunity  from  state  control 
of  the  operations  of  tbe  Federal  goremment 
in  the  region  of  its  supremacy.  To  the  ar- 
gument, whicb  was  strenuously  urged,  that 
the  tax  was  not  upon  the  secnritles,  but 
H  upon  the  capital  of  the  bank,  and  that 
•  thereby  the  ease  waa  •distinguished  from 
Weston  V.  Charleston,  the  court,  by  Hr. 
Justice  Nelson,  replied:  "We  cannot  yield 
our  assent  to  the  sonndnesa  of  the  distinc- 
tion." 

Tbe  slate  of  New  York  then  amended  ita 
law,  and  enacted  that  banks  should  be 
"liable  to  taxation  on  a  valnatiou  equal  to 


the  amount  of  capital  stock  paid  In,  or  aa- 
cured  to  be  paid  in,  and  their  mrplua  earn- 
ings." The  validity  of  taxation  under  the 
amended  law  was  considered  in  the  Bank 
Tax  CaM  (New  York  ex  rel.  Bank  of  Com- 
monwealth T.  Tax  ft  A.  Comrs.)  2  Wall. 
200,  IT  L  ed.  7U.  Theie  It  wae  insisted 
that  the  tax  waa  Imposed  upon  the  cor- 
poration, and  not  its  property,  and  that 
the  statute  only  prescribed  a  measure  of 
the  amount  annually  to  be  paid  for  the 
franehisea.  But  the  court  held  that  the 
amendment  simply  changed  the  method  of 
fixing  the  amount  of  capital,  and  that  the 
tax  was  upon  the  capital,  which,  so  far  aa 
invested  in  national  securitlea,  was  beyond 
the  power  of  the  state. 

The  ease  at  bar  cannot  be  distinguished 
In  principle  from  these  cases.  In  the  first 
oaae  the  tax  waa  on  the  capital  stock  at  its 
actual  value;  in  the  second  case  on  the 
amount  of  the  oapital  stock  and  the  sarplua 
earnings;  and,  in  the  case  at  bar,  on 
the  sharea  of  the  stock,  taking  into  ac- 
count the  capital,  surplus,  and  undivided 
earnings.  It  would  be  difBcult  for  the 
most  Ingenious  mind  and  the  most  accom- 
plished pen  to  state  any  distinction  be- 
tween these  three  laws,  except  in  the  man- 
ner by  which  they  alt  sought  the  same  end, 
— the  taxation  of  the  property  of  the  bank. 
The  slight  eonoeahnent  afforded  by  the 
omission  of  the  property  oe  noniMM  fs  not 
sufficient  to  disguise  the  fact  that,  in  ef- 
fect, it  is  the  property  which  la  taxed.  If, 
included  in  that  property,  it  is  disoovered 
that  there  is  some  which  Is  entitled  by  Fed- 
eral right  to  an  immunity,  it  is  the  duty  of 
this  court  to  aee  that  the  immunity  is  i»- 

It  Is,  however,  oontended  that  althon^ 
these  cases  have  not  been  overruled,  dia- 
tinctione  have  been  drawn  in  later  ransi 
which  are  applicable  here,  and  withdraw 
the  cases  before  tbe  court  from  their  au- 
thority. These  later  eases  must  therefon^ 
be  considered  and  their  exact  effect  de-g 
termined.  Wa'may  quickly  put  out  of  view* 
those  not  relied  upon  here,  tn  which  it  haa 
been  held  that  the  state  may  levy  a  tax 
upon  tbe  value  of  the  franehiee  of  corpar«- 
tions  created  by  It,  or  upon  tbe  right  «f 
sueceasion  to  property  on  tbe  death  of  ita 
owner,  without  first  deducting  the  amount 
of  United  States  securities  owned  by  the 
oorporatlon  whoee  franchise  le  taxed,  or  by 
the  estate  tranamitted  under  the  inherit- 
ance laws  of  the  state.  Society  for  Sav- 
ings V.  Colte,  S  Wan.  SM,  IB  L.  ed.  89T| 
Provident  Inst.  v.  Massaefausetts,  0  WalL 
811,  IS  L.  ed.  90T;  EarnQton  Mfg.  Go.  v. 
Maasachnsetts,  0  Wall.  632,  18  U  ed.  904; 
Home  Ins.  Co.  v.  New  York,  lU  U.  B.  SM, 
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38  L.  ed.  1026,  10  Snp.  CL  Bep.  598:  Plom- 1 
mer  y.  Coler,  178  U.  S.  IIS,  44  L,  ed.  998, ' 
eo  Snp.  Ct.  Hap.  620.  Tha  thaor;  of  all 
tbeM  eaaM  li  th>t  tlM  tkxei  ara  not  Im- 
poted  upon  tlie  aueti  of  the  eorpomtion  or 
tb«  property  of  the  deoedent,  bnt,  in  the 
one  case,  upon  the  frniiahiBe  gnuited  by  the 
■tate,  and.  In  the  other  oaae,  apoa  the 
right  of  BiiooeBeiDi)  to  property  on  the 
dnath  of  the  owner  which  U  conferred  by 
U>e  state. 

But  BJiother  line  of  cuee  cannot  so  easily 
be  diamisBed.  They  were  relied  upon  by 
the  mpreme  court  of  Iowa,  and  the  respect 
dne  to  the  opinion  of  that  court  demands 
that  the  reasons  why  we  think  those  cases 
do  not  apply  to  the  caae  at  bar  should  be 
fully  stated.  Theae  eases  relate  to  the 
right  of  the  state  to  tax  at  their  fnll  ralne 
■hare*  of  stock  *a  the  property  of  the 
ihareholders.  Although  the  states  may  not, 
tn  any  form,  levy  a  tax  upon  United  States 
Mcnritics,  they  may  tax,  as  the  property 
nt  their  owners,  the  aharei  of  bulks  and 
other  corporations  whose  assets  oonsirt  In 
whole  or  In  part  of  such  securities,  and,  In 
valuing  the  shares  for  the  purposes  of  tax- 
ation, is  not  necessary  to  deduct  the  ralue 
of  the  national  sentritlei  held  hy  the  cor- 
poratioa  whose  shares  are  taxed.  The  right 
to  tax  the  shares  of  national  banks  arises 
by  congresrional  authority,  bnt  the  right 
to  tax  shares  of  etate  hanks  exists  Inde- 
pendently of  any  such  authority,  for  the 
state  requires  no  leaTe  to  tax  the  holdings 
In  Its  own  corporationa.  The  ri^t  of  snch 
taxation  resta  upon  the  theory  that  shares 
^  In  corporatioae  are  property  entirely  dis- 
2  tinet  and  independent  from  the  property  of 
■  the  corporation.  •  The  tax  on  an  Indlridnal 
1b  respect  to  his  shares  in  a  corporation  ia 
not  regarded  aa  a  tax  upon  the  oorpora- 
Uon  Itself.  This  distinction,  now  settled 
beyond  dispute,  was  mentioned  In  H'Cnl- 
looh  T.  Maryland,  4  Wheat.  316,  4  L.  ed.  STB, 
where,  in  the  opinion  of  Chief  Justice  Mar- 
shall declaring  a  tax  upon  the  dreulatlon  of 
a  branch  bonk  of  the  United  States  beyond 
the  power  of  the  state  of  Maryland,  it  waa 
■aid  that  the  opinion  did  not  extend  to  a 
tax  Imposed  on  the  interest  which  the  dtl- 
sena  of  hbryland  may  hold  In  this  insti- 
tution, in  common  with  other  property  of 
the  same  description  throughout  the  state." 
The  distinction  appears,  howeTer,  to  haTe 
been  first  made  the  basis  of  a  deeision  In 
Tan  Allen  v.  Asseasers  (Churchill  t.  Utiea], 
$  Wall.  073, 18  L.  ed.  229.  The  national  bank 
act,  aa  amended  In  1B61  [IS  Stat,  at  L. 
112,  chap.  lOei  (Bev.  SUt  |  S219,  U.  S. 
Comp.  But.  IBOI,  p.  3S02),  permitted  the 
atates  to  Include  In  the  valnaUon  of  per- 
•mal  properi^y  for  taxation  tha  shares  of 


national  banks  "held  by  any  person  or  body 
corporate"  under  certain  conditions  not  nec- 
essary here  to  be  stated.  Acting  under  tha 
authority  of  this  law,  the  state  of  New 
York  assessed  the  sharea  of  Van  Allen  In 
the  Krst  National  Bank  of  Albany.  At 
that  tims  all  the  capital  of  the  bank  waa 
invested  in  United  States  securities,  and  It 
was  asserted  that  a  tax  upon  the  Individual 
in  respect  of  the  sharea  he  held  in  the 
bank  was,  unless  the  holdings  in  United 
States  securities  were  deducted,  a  tax  up- 
on the  securities  themselves.  But  a  ma- 
jority of  the  court  held  otherwise,  saying 
by  Mr.  Justice  Nelson:  "The  tax  on  the 
shares  is  not  a  tax  on  the  capital  of  tha 
I>ank.  The  corporation  is  the  legal  owner  of 
all  the  property  of  the  bank,  real  and  per- 
sonal; and,  within  the  powers  conferred 
upon  it  by  the  charter,  and  for  the  purposes 
for  which  it  was  ereated,  can  deal  with  the 
corporate  property  as  absolutely  as  a  pri- 
vate indiriduai  can  deal  with  his  own. 
.  .  .  The  interest  of  the  shareholder 
entiUee  him  to  participate  in  the  net  profits 
earned  by  the  bank  in  the  employment  of 
its  capital,  during  the  existence  of  its 
charter,  in  proportion  to  the  number  of  his 
shares;  and,  upon  its  dissolution  or  terml-^ 
nation,  to  his  proportion  of  the  property  g 
that  may  remain  of  the  eorporation*sfter  * 
the  payment  of  its  debts.  This  is  a  dis- 
tinct, independent  interest  or  property,  held 
by  the  shareholder  like  any  other  proper- 
ty that  may  belong  to  him.  Now,  it  is  this 
interest  which  the  act  of  Congress  has  left 
subject  to  taxation  by  the  states,  under 
the  limitations  prsseribed." 

In  an  opinion  in  which  Justices  Wayne 
and  Swayne  joined.  Chief  Justice  Chase  dis- 
sented from  the  judgment  upon  the  ground 
that  taxation  of  the  shareholders  of  a  cor- 
poration in  respect  of  their  shares  was  an 
actual  though  an  Indirect  tax  on  the  prop- 
erty of  the  corporation  Itself.  But  the  dis- 
tinction between  a  tax  upon  shareholders 
and  one  on  the  corporate  property,  although 
established  OTcr  dissent,  has  ooms  to  be 
inextricably  mingled  with  all  taxing  sys- 
tems, and  cannot  be  disregarded  without 
bringing  them  Into  confusion  which  would 
be  little  short  of  chaos. 

The  Tan  Allen  Case  has  settled  the  law 
that  a  tax  upon  the  owners  of  shares  of 
stoek  in  corporations.  In  respect  of  that 
stock,  ia  not  a  tax  upon  United  States  se- 
curities which  the  corporations  own.  Ac- 
cordingly, such  taxes  hare  been  sustained 
by  this  court,  whether  levied  upon  the 
shares  of  national  banks  by  virtue  of  the 
congressional  permission,  or  upon  shares 
of  state  corporations  by  virtus  of  the  pow- 
er Inherent  in  the  stats  to  tax  the  sharw 
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of  Hvch  corporation.  The  tax  asHeaaed  to 
•hareholdera  ftaaj  be  required  bj  law  to  be 
paid  in  the  firat  inatanca  bj  the  corporations 
themselves,  aa  the  debt  and  in  behalf  of  the 
shareholder,  leaving  to  the  corporation  the 
right  to  reimburaement  for  the  tax  paid 
from  tliEir  ahareholdera,  either  onder  some 
express  atatutory  authority  for  their  reoor- 
trj  or  under  the  general  principle  of  lav 
that  one  who  pays  the  debt  of  another,  at 
his  request,  can  recover  the  amount  from 
him.  First  Nat.  Bank  r.  Kentucky,  0  Wall. 
363,  IS  L.  ed.  701;  Uonberger  v.  Rouse,  a 
Wall  488,  19  L.  ed.  721;  Fir«t  Nat.  Bank 
T.  Chehalis  County,  186  U.  S.  440,  41  L. 
ed.  1069,  17  Sup.  Ct.  Rep.  620;  Merchants' 
t  M.  Nat.  Bank  v.  Pennsylvania,  167  U.  B, 
401,  42  L.  ed.  236,  17  Sup.  Ct.  Kep.  829; 
Oeveland  Trust  Co.  t.  Lander,  184  U.  B. 
Ill,  4S  L.  ed.  456,  22  Sup.  Ct.  Rep.  3M. 
^The  theory  sustaining  these  easei  is  that 

fthe  tax  waa  not  upon  the  corporations' 
holdings  of  bonds,  but  OB*the  shareholders' 
holdings  of  stock;  and  an  examination  of 
them  shows  that  In  every  ease  the  tax  was 
assessed  upon  the  property  of  the  share- 
holders,  and  not  upon  the  property  of  the 
oorporation.t  There  la  nothing  in  them 
which  justifles  the  tax  under  consideration 
here,  levied,  as  has  been  shown,  on  the  cor- 
porate property.  Without  further  rerlew 
of  the  authoritiea  It  is  safe  to  say  that  the 
distinction  eatablished  in  the  Tan  Allen  Case 
has  always  been  observed  by  this  court, 
and  that,  although  taxes  by  states  have 
been  permitted  which  might  Indirectly  sf- 
fCot  United  States  securltiea,  they  have 
never  been  permitted  in  any  case  except 
where  the  taxation  haa  been  levied  upon 
property  which  Is  entirely  distinct  and  tn- 
dqiendent  from  these  securities.  On  the 
other  hand,  whenever,  as  in  these  oaaea,  the 
tax  haa  been  upon  the  property  of  the  cor- 
poration, so  far  as  that  property  has  con- 
aiated  of  such  securities.  It  has  been  held 
void. 

One  other  consideration  only  needs  to  be 
noticed.  It  la  said  that  where  a  tax  Is 
levied  upon  a  corporation,  measured  by 
the  value  of  the  shares  in  it,  It  is  equivalent 
In  its  affect  to  a  tax  (clearly  valid)  upon 
the  shareholders  in  respect  of  their  ihares, 
because,  being  paid  by  the  bank,  the  burden 
falls  eventually  upon  the  shareholders  in 
proportion  to  their  holdings.  It  was  upon 
this  view  that  the  lower  court  rested  its 
opinion.  But  the  two  kinda  of  taxes  are 
not  equivalent  in  law,  because  the  state  haa 
the  power  to  levy  one,  and  haa  not  the 
power    to    levy    the    other.      The    question 


here  is  one  of  power,  and  not  of  eoonomics. 
If  the  state  has  not  the  power  to  levy  this 
tax,  we  will  not  Inquire  whether  another 
tax,  which  it  might  lawfully  impose,  would 
have  the  same  ultimate  Incidence.  Precise- 
ly the  same  argument  was  made  and  reject- 
ed in  Owensboro  Nat.  Bank  v.  Owensboro, 
178  U.  S.  664,  43  L.  ed.  860,  10  Sup.  Ct. 
Rep.  637.  There  it  appeared  that  a  tax  up- 
on the  Intangible  property  of  a  national 
bank  bad  been  levied  under  the  name  of  t,^ 
franchise  tax.  Such  a  tax  upon  one  of  thag 
agencies  of  tha*  national  government  la  !>••■ 
yond  the  power  of  the  state.  But  it  was 
contended  that,  although  the  tax  was  not 
In  form  upon  share*  in  the  hands  of  share- 
holdera  (a  tax  lawful  by  the  permission  Con- 
gress haa  given),  it  was  the  equivalent  of 
■ueh  a  tax.  To  this  contention  the  court, 
by  Mr.  Justice  White,  replied:  'To  b* 
equivalent  in  law  Involves  the  proposition 
that  a  tax  on  the  franchise  and  property 
of  a  bank  or  oorporation  Is  the  equivalent 
of  a  tax  on  the  shares  of  stock  in  the 
name*  of  the  shareholders.  But  this  propo- 
sition haa  been  frequently  denied  by  thia 
court,  as  to  national  banks,  and  has  bean 
overruled  to  such  an  extent  In  many  other 
cases  relating  to  exemptions  from  taxatioi^ 
or  to  the  power  of  the  states  to  tax,  that 
to  maintain  it  now  would  have  the  effect 
to  annihilate  the  authority  to  tax  in  a 
multitude  of  oaaea,  and  aa  to  vaat  auma 
of  property  upon  which  the  taxing  power 
la  exerted  In  virtue  of  the  decisions  of  this 
court  holding  that  a  tax  on  a  corporation 
or  its  property  Is  not  the  legal  equivalent 
of  a  tax  on  the  otock.  In  the  names  of  the 
stookholdera.  ...  If  the  mere  colncl- 
denee  of  the  sum  of  the  taxation  la  to  ba 
allowed  to  frustrate  the  provisions  of  the 
act  of  Congress,  then  that  act  beoomea 
meanin^ess  and  the  power  to  enforce  it  in 
any  given  case  will  not  exist.  .  .  .  Tha 
argument  that  public  policy  exacts  that 
where  thera  Is  an  equality  in  amount  be- 
tween an  unlawful  tax  and  a  lawful  one, 
the  unlawful  tax  should  be  held  valid,  does 
not  strike  us  a*  worthy  of  serious  eon* 
aideratlon."  These  words  apply  with  equal 
force  to  the  ease  at  bar.  Moreover,  it  may 
be  said  that,  U  given  the  effect  claimed, 
the  oonalderation  that  tbe  ultimate  burden 
of  the  tax  la  distributed  upon  the  ehare- 
holders  in  proportion  to  their  holding* 
would  have  saved  the  taxes  condemned  In 
the  Bank  of  Commerce  Case  and  the  Bank 
Tax  Caaa,  and,  indeed,  all  taxes  assessed 
upon  the  property  of  corporations,  and 
the  immunity  from  state  tax  of  United 
Btatea  bonds  owned  by  corporations  would 
Indiraetly  be  abaolntaly  deabtiyed. 

Wa  regret  that  wa  ars  aonatralBad  to  dif  • 
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•  la  with  tlw  •■upreme  court  of  the  state 
OH  «  queition  relating  to  its  law.  But, 
holding  tbe  optnioii  that  the  law  directly 
taxei  national  aecuritiGi,  our  duty  Ib  clear. 
If,  hj  the  aimple  device  of  adopting  tbe 
value  of  coTpomtion  shares  as  the  meaBiiTe 
of  the  taxation  of  the  property  of  the  cor- 
poration, that  property  loaea  the  Immunities 
which  tbe  supreme  law  gives  to  it,  then  na- 
tional Becarities  may  easily  be  taxed  when- 
ever thej  are  owned  by  a  corporation,  and 
the  national  credit  has  no  defense  against 
a  serious  wound. 

Judgments  reversed,  and  cases  remanded 
for  further  proceedings  not  inconsiataat 
with  this  opinion. 


(JOB  V.  a.  BM) 

TBOHAS  MILNER  HARRSSON, 
PIfl.  in  Err., 

J.  A.  UAOOON,  F.  B.  MoStocker,  Ilorothea 
Emerson,  L.  C.  Abies,  T.  B.  Cowart,  J.  H. 
Eirkpatrielc,  A.  £.  Powter,  J.  WoUenden, 
and  O«org«  D.  Uoon. 

Bnor  to  Hawaiian  lupreme  court — effect  of 
amrading  jurisdictional  statute. 

A  writ  of  error  from  the  Federal 
Bnpreme  Court  to  tbe  supreme  court  of  tha 
territory  of  Hawaii  which  would  not  lie 
when  final  judgment  was  entered  cannot  be 
■natained  aa  an  exercise  ol  the  appellate 
jurisdiction  conferred  by  the  act  of  March 
S,  igos  (33  Stat,  at  L.  IflSS,  chap.  liflS), 
I  8,  amending  the  act  of  April  30,  1900  (31 
Btat.  at  L.  141,  168,  chap.  339),  S  98,  be- 
eauae  a  petition  for  rehearing,  which  the 
territorial  supreme  court  entertained  and 
acted  upon,  wai  not  denied  liy  that  court 
nntil  after  the  later  statute  went  into 
•ffect. 

[No,  107.) 


IN  EKB<ffi  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  overruled  exceptions  from  the 
Circuit  Court  of  the  First  Circuit  in  that 
territory,  which  had  ordered  a  nonsnit  in 
an  action  on  a  contract.  Dismissed  for 
want  of  jurisdiction. 

Bee  same  ease  below,  IB  Eaw.  332;  on 
rehearing,  IS  Haw.  486. 

The   facts  are   stated  tn  the  opinion. 

Mr.  Thomas  Uilner  Harrison,  m  propria 
penona,  and  Messrs.  David  L,  Withlngton, 
A.  Q.  H.  Kohertson,  and  W.  R.  Caatle  for 
plaintiff  in  error. 

Messrs.  J.  Alfred  Hagoon,  F.  B.  UcStOck- 
•r,  and  Vn.  DoiothM  Emenon,  m  propriU 
S7  &  a^-37. 


'  peraonu,  and  Messra.  E.  B.  McClanahan  and 
B.  H.  Derby  for  defendant  in  error  Abies. 

i 

Ur.  Justice  Holmes  delivered  the  opinion? 
of  the  conrt: 

Thia  Is  a  writ  of  error  to  review  a  Judg- 
ment for  the  defendants  in  a  suit  upon  a 
contract.  16  Eaw.  332,  4S6.  At  the  trial 
a  nonsuit  was  ordered,  subject  to  eiceptiona 
talcen  by  tbe  plaintiff.  A  motion  for  a  new 
trial  was  made  but  was  diemisBed,  and  thia 
dismiBsal  also  was  excepted  to.  The  su- 
preme oourt  held  that  tlie  former  exception! 
were  prsBeated  too  late,  but  that  the  latter 
waa  open  and  raised  the  question  whether 
the  judgment  of  nonsuit  waa  right  as  mat- 
ter of  law.  It  discussed  this  question  and 
sustained  the  Judgment.  This  was  on  De- 
cember 14,  1904.  In  January,  190S,  a  peti- 
tion for  rehearing  waa  filed;  It  was  enter- 
tained  by  the  court,  and,  after  argument, 
was  denied  on  March  S,  IBOG.  The  defend- 
ants in  error  now  move  to  dismisB,  Uie  main 
ground  being  that  the  act  of  March  S, 
lOOS,  chap.  14S6,  S  S  (33  Stat,  at  L  1035), 
amending  the  act  of  April  30,  1900,  chap. 
330,  I  86  (31  Stat,  at  L.  141,  16S),  granting 
writa  of  error,  etc,  does  not  apply.f 

It  is  answered  for  the  plaintiff  in  erroi 
that,  as  the  petition  for  rehearing  was  en- 
tertained and  acted  upon  ij  the  supreme 
court  of  the  territory,  the  time  to  be  con- 
sidered is  the  dat«  when  the  petition  waa 
denied,  and  that  that  was  after  the  statute 
went  into  effect.  Toorhees  v.  John  T.  NoyB_ 
Mfg.  Co.  151  U.  S.  135,  38 1^  ed.  101,  14  Bup.g 
Ct.  lt*p.  29d;  Northern  P.  R.  Co.  T*,Holmea,> 
16S  U.  8.  137,  30  L.  ed.  SD,  16  Sup.'  a.  Rep. 
28.  No  doubt  the  decisions  dted  and  others 
show  that  where  a  right  to  take  the  caae 
up  exists  at  the  time  of  the  original  judg- 
ment, the  time  limited  for  the  writ  of  er- 
ror on  appeal  does  not  begin  to  run  until 
the  petition  for  rehearing  is  disposed  of. 
But  there  are  limits  to  even  that  rule. 
When  an  appeal  in  bankruptcy,  required  by 
general  orders  in  banlcmptcy,  36,  1  2,  to 

tAct  of  April  30,  1900,  chap.  339,  |  80: 
".  .  .  The  laws  of  the  United  States  re- 
lating to  appeals,  writs  of  error,  removal  of 
causes,  and  other  matters  and  proceedings  as 
between  the  courts  of  the  United  States  and 
the  courts  of  the  several  states,  sliall  govern 
in  such  matters  and  proceedings  as  between 
the  oourta  of  the  United  Statea  and  the 
eourts  of  the  territory  of  Hawaii.    .    .    ." 

Amended  by  act  of  March  3,  1905,  chap, 
146S,  I  3,  by  adding  at  the  end  of  the  lec- 
tion: "Provided,  That  writs  of  error  and 
appeals  may  also  be  taken  from  the  supreme 
court  of  the  territory  ot  Hawaii  to  the 
Supreme  Court  of  the  United  Statea  In  all 
cases  where  the  amount  involved,  exclusin 
of  costs,  exceeds  the  sum  or  value  of  Am 
thmsand  dollars.* 
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b«  Iffonght  within  tlilrt^  iayt  after  the 
Jndfrmeat  or  dwnM,  wu  not  lirongbt  with- 
in th«t  time,  the  fut  that  4  petition  for 
rehearing  wsa  flied  within  tlw  tlma  re- 
quired hj  the  ooiut  below,  bat  after  the 
thirty  d»7B,  wu  held  not  to  prolong  the 
time  for  appe&L  "The  appellant  could  not 
leluTeet  hinuelf  with  that  right  bj  tiling 
H  petition  for  rehearing."  Oonboj  t,  Pint 
Nat.  Bank,  203  U.  S.  141,  14B,  51  L.  ed.  128, 
27  Sup.  Ct.  Hep.  50.  If,  at  the  time  of  flnal 
judgment,  there  la  no  right  of  appeal  wtiat- 
•ver,  it  b  perhapi  even  plainer  that  a 
party  cannot  evoke  a  new  one  hj  filing  a 
petition  for  rehearing,  eTen  if,  hy  acoidant, 
it  ia  kept  along  until  an  act  giving  an  ap- 
peal U  paaaed.    Whether,  in  any  event,  a 

writ  of  error  would  He  in  "■'- "   '" 

nnneceseary  to  decide. 
Writ  of  error  diaiDUBed. 
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AMANDA  S.  wmTPIEID  Mid  the  State  of 

UliBourl  at  the  Relation  of  EEKBERT  S. 

HADLEY,  Attorney  General,  Petitionan, 


Conatitutional  law — police  power — inanranee 
— suicide  as  defense. 

1.  The  exelualoD  of  eulcide  as  a  defense 
in  suits  on  poUelea  of  life  insurance  which 
fa  effected  by  Mo.  Rev.  Stat.  1879,  S  6eS2, 
nnleos  such  snieide  was  contemplated  at  the 
time  applioaUon  was  made  for  the  pol- 
icy, is  a  Intimate  exertion  of  power  by 
the  Btete.  • 
Insntsnce— «alcide  as  defense. 

2.  A  policy  of  accident  Insurance  issued 
after  the  passage  of  Mo.  Rev,  St&t.  187B, 
I  0S92,  providing  that  In  all  suits  on  poli- 
des  of  insurance  on  life  it  shall  he  no  de- 
fense that  the  Insured  committed  suicide 
anless  it  be  shown  that  he  contemplated  sui- 
dde  when  applying  for  the  policy,  cannot 
lawfully  restrict  the  liability  of  the  Insni^ 
■nee  company  to  one  tenth  of  the  principal 
tnm  insured,  in  the  event  of  suicide  not  con- 
templated by  the  insured  at  the  time  appll- 
nation  was  made  for  the  policy. 

[Ho.    2M.1 

Argued    April    18.    1807.     Deoidrf    April 
"22,  I90T. 
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N  WRIT  of  Certiorari  to  the  United 
_  Stat«s  Krouit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
AfBrmed  a  judgment  of  the  Circuit  Court 
for  the  Western  Distriot  of  Missouri,  Ihmt- 
ing  the  recovery  on  a  prfley  of  accident  in- 
mtranoe  because  of  the  sniidde  of  the  in- 
sured to  one  tenth  of  the  principal  sum 
named  in  the  policy.  Reversed  and  W- 
manded  for  fnrther  pnMeedings, 

—s,  Net*.— Ite  ossw  In  point,  bm  t*L  n.  (Mat  DU.  InitirsDce,  |  llO. 


te  ease  below,  76  0.  Q  A.  36S,  144 
Fed.  S56. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Frank  Hagenuan  and  Herbert  S. 
Eadlay  for  petitioners. 

Messrs.  James  C  Jones,  J.  J.  Darlington, 
Jones,  Jones,  A  Hooker,  and  Boyle,  Outhrie, 
A  Smith  for  leapondent. 

Ur.  Justice  Barlaa  deliverad  tbe  opinion 
of  the  eourt: 

This  is  a  suit  upon  an  aocldent  policy 
of  insnrauee  Issued  November  3d,  lODO,  by 
the  ^tna  Life  Insuranoe  Company  of  Hart- 
ford, Connecticut,  upon  tlie  life  of  Jamea 
WhitSeld,  a  reaident  of  Uiasourl  The  pol- 
icy specifies  various  kinds  of  injuries;  alio, 
the  amount  tlxat  will  be  paid  by  the  com- 
pany on  account  of  such  injuries  respec- 
tively. It  provides:  "If  death  results  sole- 
ly from  such  injuries  within  ninety  days, 
the  said  company  will  pay  the  principal 
sum  of  $5,000  to  Amanda  M  8.  Whitfield, 
his  vrife.  If  living;  and.  In  event  of  the 
death  of  said  benefldary  before  the  death  of 
the  insured,  te  the  executors,  administra- 
tors, or  assigns  <rf  the  insured."  The  pol- 
icy recites  that  it  was  issued  and  accepted 
by  the  assured,  James  Whitfield,  subject 
to  eert^n  conditions,  among  wlileh  wt* 
theee:  "...  C.  In  event  of  death,  IosSq 
of  limb  or  si^t,  or  disability  doe  to  In-^ 
juries 'intentionally  InSioted  upon  the  In-* 
Hured  by  any  other  person  (except  asaaulte 
committed  for  the  sole  purpose  of  bar> 
glary  or  robbery),  whether  such  other  per- 
son be  sane  or  insane,  or  under  the  influence 
of  intoxicants  or  not;  or  due  to  injuries  r«- 
ceived  while  fighting  or  In  a  riot;  or  due 
to  Injuries  intentionally  inflioied  upon  th4 
ifMured  hy  himielf;  or  d»t  to  tnimdt,  sane 
or  iMons;  or  due  to  the  taldng  of  poison, 
voluntarily  or  involuntarily,  or  the  inhal- 
ing of  any  gas  or  rapor;  or  due  te  injuries 
received  while  under  the  influence  of  in- 
toxicante  or  narootiea, — then,  in  all  such 
cases  referred  to  in  this  paragraph,  the 
limit  of  thU  company's  Uabillty  shall  be 
ofM  iMttA  the  amount  otherwise  payabla 
under  this  policy,  anything  to  the  con- 
trary In  this  policy  notwit^tanding. 
.  .  .  B.  The  maximum  liability  of  the 
company  hereunder  In  any  policy  year  shall 
not  exceed  the  principal  sum  hereby  in- 
sured, and  in  no  event  will  el^m  for  week- 
ly Indemnity  be  valid  if  claim  Is  also  mada 
for  any  of  the  stated  amounte  herein  pro- 
vided for  specified  injuries,  based  upon  the 
same  accident  and  resulting  injuries." 

The  insured  died  April  7th,  1902,  the 
plaintiff,  his  widow  and  the  beneficiary  of 
the  policy,  alleging  In  her  petition  that  be 
died  "from  bodily  Injuries,  affected  through 
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•zUmal,  Ttolent,  and  anddental  me&nB,  and 
^7  ft  pistol  Bhot."  The  patitlos  tdso  atktea 
tltftt  tha  compan;,  after  Teceiving  proof* 
U  t«  the  death  of  the  huuied,  offered  to 
pa7  $500  as  the  full  amonnt  doe  bj  |  S 
•f  the  policr,  but  refuaed  to  paj  more.  The 
plaintiff  Baked  a  judgment  for  95,000  with 
Interest  from  tbe  date  of  the  death  of  the 

The  compan7,  fn  Itt  ansireT,  denied  lia- 
Ulit7  for  the  irbole  principal  siun,  and 
averred,  among  other  tbingg,  that,  by  the 
terms  of  the  policy,  "in  the  event  death  la 
eaueed  by  intentional  Injuries  inflicted  by 
the  insured  or  any  other  person,  whether 
waA  person  be  sane  or  insane,  or  while 
tghting  or  in  a  riot,  or  by  suldde,  sane  or 
Insane,  or  by  poison,  or  by  inhaling  gas  or 
▼apor,  or  while  under  the  influence  of  intoxi- 
eants  or  narcotics,  then  the  amount  to  be 
^d  Bhall  be  one  tentA  of  the  principal  sum, 
•r  $SO0;  .  .  .  that  said  James  Whit- 
field died  from  bodily  Injuries  caused  by  a 
^tot  shot  intentionally  flred  by  himself 
for  the  purpose  thereby  of  taking  his  own 
We;  that  the  cause  of  the  death  of  said 
Whitfield  was  suidde."  It  was  not  averred 
la  tbe  aniw«r  that  the  Insured  contemplated 
Miielde  when  applying  for  a  policy. 

The  plaintiff  demurred  to  the  answer. 
M  Tbe  demurrer  was  overruled,  and  the  plain- 
Stbr  filed  a  reply,  admitting  that  the  in- 

*  snred  "died  from'fcodily  injuries  caused  by 
a  pistol  shot  flred  by  himself,  and  the 
eause  of  his  death  was  suldde,"  hut  aver- 
ring  that  the  shot  was  flred  and  the  sni- 
dde  committed  at  a  time  when  the  Insured 
was  "ineapahle  of  realising  or  knowing, 
and  when  he  did  not  realise  or  know,  what 
be  was  doii^  or  tiie  oonsequenoes  of  bis 
act." 

The  case — a  jury  having  been  waived  In 
writing — was  tried  by  the  court  upon  an 
agreed  statement  of  facte,  one  of  which  was 
that  the  Insured  died  'from  bodily  injuries 
caused  by  a  pistol  shot  Intentionally  flred 
by  himself,  for  the  purpose  of  thereby  tak- 
ing his  own  life;  that  the  cause  of  tbe 
death  of  said  Whitfield  was  suldde." 

The  drcnit  court  hdd  that  the  plaintiff 
was  not  entitled  to  rMorer  $6,000,  but 
•■ly  $600,  and  Judgment  for  the  latter 
amonnt  waa  entered.  )26  Ped.  2d9.  That 
Judgment  was  affirmed  by  the  drcuit  court 
J  of  appeals,  75  Q  a  A.  S68,  1«4  Fed.  156, 
§  and  the  ease  Is  here  upon  writ  of  certiorari. 

*  When  the  policy  in  suit  was  issued,  and 
also  when  the  Insured  committed  snidde, 
ft  waa  provided  by  the  statutes  of  Mis- 
Bomi  that  "]n  all  suits  upon  polide*  of  in- 
nranee  on  life  hereafter  issued  by  any 
aompany  doing  business  in  this  state,  to  a 
dtben  «f  this  state,  it  shall  be  bo  defense 


that  the  tnsnred  committed  suldde,  unlees 
It  shall  be  shown  to  the  satlsfactlim  of  the 
court  or  jury  trying  tbe  cause,  that  the  in- 
sured oontemplated  suicide  at  the  time  he 
made  his  application  for  the  policy,  and 
any  stipulation  in  the  policy  to  the  con- 
trary shall  be  void."  Mo.  Eev.  Stat.  1879, 
t  GSSZ;  Id.  I8S0,  |  SSfiS;  Id.  1809,  S  7890. 

AssnnuDg — as  upon  the  record  we  must^ 
do — that,  within  the  true  meaning  of  bothS 
the  statute  and  the  policy,  the  insured* com-* 
mltted  suldde,  without  having  contemplat- 
ed self-destruction  at  the  time  he  made 
application  for  insurance,  the  question 
arises  whether  tlie  contract  of  Insurance 
limiting  the  recovery  to  oiu  tenth  at  the 
prindpal  sum  spedfied  was  valid  and  en- 
forceable. 

1.  That  the  statute  ia  a  legitimate  exer- 
tion of  power  by  tbe  Btat«  cannot  be  suo- 
cessfully  disputed.  Indeed,  the  contrary 
is  not  asserted  in  this  case,  although  it  is 
suggested  that  the  statute  "seemingly  en- 
oourages  snidde,  and  offers  a  bounty  there- 
for, payable,  not  out  of  the  pnblie  funds  of 
the  stat«,  hut  ont  of  the  funds  of  insurance 
companies."  There  f*  some  foundation  for 
this  suggestion  In  a  former  dedsion  of  this 
aonrt,  in  which  It  was  held  that  public 
polley,  even  in  the  absence  of  a  prohibitory 
statute,  forbade  a  recovery  upon  a  life 
policy,  dlent  as  to  raldde,  where  the  in- 
sured, when  in  sonnd  mind,  wilfully  and 
deliberately  took  hfs  own  life.  Bitter  v. 
Mutual  L.  Ins.  Co.  189  n.  B.  139,  164,  48 
L.  ed.  0H,  896,  18  Sup.  Ct  Rep.  300.  But 
the  determination  of  the  present  case  de- 
pends upon  other  considerations  than  thosa 
involved  in  the  Kitter  CMe.  Aa  insuranoa 
company  la  not  bound  to  make  a  eonti«et 
whldi  is  attended  by  the  results  Indicated 
by  the  statute  In  question.  If  It  does  busi- 
ness at  an  in  tlie  state,  it  must  do  so  sub- 
ject to  soch  valid  regulations  as  the  state 
may  choose  to  adopt.  Even  if  tlie  statute 
In  qnestlon  eonld  be  fairly  regarded  by  the 
oonrt  as  inconsistent  with  public  policy  or 
sound  moraUty,  It  cannot,  for  that  reason 
alone,  be  disregarded;  for  It  is  the  province 
of  the  state,  by  its  legislature,  to  adopt 
sueh  a  poliey  as  ft  deems  best,  provided  it 
doea  not.  In  so  doing,  oome  into  conflict  with 
the  Constitution  of  the  state  or  the  Oon- 
stitntlon  of  the  United  States.  There  is  no 
such  conflict  here.  The  leglslatlva  will, 
within  the  Uralta  stated,  must  be  respected. 
If  all  that  can  be  said  is  that,  fai  tha  (pin- 
ion of  the  court,  the  statute  expressing  that 
will  ia  unviiBS  from  the  standpoint  of  the 
pnblie  interests.  Bee  Northwestern  Nat. 
L.  Ins.  Co.  V.  lUsge,  203  U.  B.  243.  SI  L.  ed. 
168,  27  Sup.  OL  Eep.  126. 
2.  Did  the  courts  below  err  In  sdjodglns 
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•  thftt  the  poUoy  in  mit  woa  not  forbidden 

•  b;  tho  statute  T  Cbji  ul  inaaruice'Hin- 
puiy  uid  thfl  insured  lawfuUy  rtipnUt* 
that,  in  tbe  event  of  Bukide,  not  oontem- 
plAt«d  by  the  insured  vhen  applying  for  a 
policy,  the  company  ahall  not  be  bound  to 
pay  the  principal  «uni  iuaured,  but  only  a 
given  part  thereof  T  Will  the  atatute,  in  a 
case  of  aoldde,  allow  the  company,  when 
nied  on  Its  policy,  to  make  a  defense  that 
will  exempt  it,  eimply  heoansa  of  such  tui- 
nide,  from  liability  for  the  principal  fnuni 

We  cannot  agree  with  the  learned  courts 
below  in  their  interpretation  of  the  statute. 
The  contract  between  the  parties,  evidenced 
by  the  policy,  fa,  we  think,  an  evasion  of  the 
statute,  and  tends  to  defeat  the  objects  for 
which  it  waa  enacted.  In  clear,  emphatic 
words  the  statnte  declares  that  in  all  suits 
on  polides  of  insurance  on  life  it  shall  be 
HO  defense  tliat  the  insured  committed  sui- 
cide, unless  it  be  shown  that  be  contem- 
^ted  suicide  when  applying  for  the  policy. 
Whatever  tends  to  diminish  the  plaintiff's 
cause  of  action  or  to  defeat  r«covery  in 
whole  or  In  part  amounts  In  law  to  a  de- 
fense. When  th«  company  dented  its  lia- 
bility for  ttas  whole  of  the  principal  sum,  it 
cert^uly  mada  a  defenss  as  to  all  of  that 
sum  except  odd  tenth.  If,  notwithstanding 
the  statute,  an  insurance  company  may,  by 
contract,  bind  Itself,  in  ease  of  the  suicide 
of  the  insured,  to  pay  only  one  tenth  of  the 
prindpal  sum,  may  it  not  lawfully  contract 
for  exemption  as  to  the  whole  sum  or  only 
a  nominal  part  thereof,  and,  if  sued,  defeat 
any  action  in  which  a  recovery  is  sought 
for  the  entire  amount  InenredT  In  this  way 
the  statute  could  be  annulled  or  made  use- 
less for  any  practical  purpose.  Looking  at 
Uie  object  of  the  statute,  and  giving  effect 
to  Its  words  according  to  their  ordinary, 
natural  meaning,  the  legislative  intent  was 
.  to  cut  up  by  the  roots  any  defense,  as  to 
the  whole  and  every  part  of  the  sum  in- 
sured, which  was  grounded  upon  the  fact  of 
suicide.  The  manifest  purpose  of  the  stat- 
ute was  to  make  all  Inquiry  as  to  suicide 
wholly  Immaterial,  except  where  the  In- 
sured contemplated  suicide  at  the  time  he 
.  applied  for  his  policy.  Any  contract  incon- 
« listent  with  the  statute  must  be  held  void. 

•  '[n  Berry  v.  Knights  Templars'  &  M.  Life 
Indemnity  Co.  4S  Fed.  441,  which  was  an  ac- 
tion upon  a  policy  o(  life  insurance,  it  ap- 
pears that  the  policy,  among  other  things, 
provided  that,  in  the  ease  of  the  self-de- 
struction of  tha  Insured,  whether  voluntary 
or  Involuntary,  sane  or  Msona,  the  policy 
should  be  void.  Judgment  was  given  for 
the  plaintiff.  The  circuit  court  said:  "It 
Is  contended  that  the  provision  in  the  policy, 
deelaring  tliat  it  shall  U  void  If  the  as- 


sured commit*  snidde,  Is  a  waivar  or  nulH* 
fleation  of  the  statute  whioh  declares  sock 
a  stipulation  in  a  policy  'shall  be  void.' 
The  statute  Is  mandatory  and  obligatory 
alike  on  the  insurance  company  and  the  as- 
sured. Its  very  object  was  to  prohibit  and 
annul  such  stipulations  in  policies,  and  It 
cannot  be  waived  or  abrogated  by  any  form 
of  contract  or  by  any  device  whatever.  The 
legislative  will,  when  expressed  in  the  per- 
emptory terms  of  this  statute,  is  paramount 
and  absolute,  and  cannot  be  varied  or 
waived  by  the  private  conventions  of  th* 
parties."  Upon  writ  of  error  to  the  circuit 
court  of  appeals  the  judgment  was  affirmed, 
that  oourt  saying:  "The  company  refused  to 
pay  the  full  amount  named  in  the  policy, 
claiming  that,  by  the  express  provisions  of 
the  policy,  self-destruction  by  the  insured, 
whether  sane  or  insane,  rendered  the  con- 
tract for  the  payment  of  {5,000  void,  and 
the  company  was  only  bound  to  pay  the 
amount  which  had  been  paid  In  assessment* 
by  the  insured.  This  action  was  brought  In 
the  circuit  court  for  the  western  district  of 
Missouri,  to  recover  the  full  sum  of  (6,000. 
The  case  was  tried  to  the  court,  a  jury  be- 
ing waived.  The  parUes  stipulated  that  th* 
company  was  liable  for  the  fnll  amount 
claimed  by  the  plaintiffs,  unless  excused  by 
the  clause  In  the  policy  providing  that  ths 
same  should  be  void  In  case  of  suicide; 
.  .  .  Judgment  In  favor  of  plaintUFa 
having  been  entered  for  the  full  amount  of 
the  policy,  the  case  was  brought  to  this 
oourt  upon  writ  of  error.  ...  In  onr 
judgment,  the  court  below  ruled  correctly 
in  holding  that  the  policy  sued  on  was  a 
contract  made  in  Missouri,  and,  as  such, 
that  the  provisions  of  |  E982  [the  same  as« 
the  statute  now  in  question]  are  applicablaS 
thereto;  and  therefore  the  judgment  is  af- 
firmed, at  costs  of  plaintiff  in  error."  1  0. 
0.  A.  661,  602,  609,  4  U.  S.  App.  353-365, 
359,  50  Fed.  611,  612,  616. 

In  Knights  Templara'  k  M.  Life  Indent' 
nity  Co.  v.  Jarman,  187  U.  S.  IB7,  47  L.  ed. 
139,  23  Sup.  Ct.  Rep.  108,  thU  court  had  oa- 
casion  to  consider  the  scope  and  effect  of 
the  statute  here  in  question.  That  was  an 
action  upon  a  policy  of  life  insurance  for 
$5,000.  A  recovery  for  the  whole  sum  was 
sought,  but  the  company  defended  the  ao- 
tlon  upon  the  ground  that  the  provision  in 
the  statute  that  it  should  be  no  defense  that 
the  Insured  committed  suicide  related  only 
to  cases  where  he  took  his  own  life  volun- 
tarily,  while  sane,  and  in  full  possession  of 
his  mental  faculties;  that  the  provision  in 
the  policy  that  "  'in  case  of  the  self-destnie- 
Uon  of  the  holder  of  this  policy,  whether 
voluntary  or  involuntary,  sane  or  wuona, 
•     •    .      this  policy  shall  beoome  null  ant 
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ToU,'  ftpp)l«a,  and  ezonenitei  tk*  eompanj 
from  all  lUljillty  bajond  tlut  pravided  in 
ttie  policj,  *th»t.  In  tli»  oaie  of  tlw  •uidde 
of  the  holder  of  thla  poliey,  then  thi*  com- 
pui)'  will  pay  to  Mm  widow  uid  heirs  or 
deTiwe*  Bueh  an  antonnt  of  Ua  polity  aa 
the  member  (hall  hare  paid  to  this  eom- 
panj  on  the  polio;  In  aMesament*  on  th« 
aama,  without  interMt.' "  Tbia  Tiew  of  the 
■tatute  waa  not  aooepted  in  the  dreuit 
•onrt,  and  there  waa  judgment  against  the 
eompanj  for  the  whole  aun  inanred.  That 
Judgment  was  affirmed  here  upon  ceitlorari 
to  the  drenit  court  of  appeala. 

A  leading  ease  on  the  general  subject  Is 
Logan  T.  Fidelity  &  Q  Oo.  140  Mo.  114, 
119,  122,  123,  47  S.  W.  MS,  which  waa  a 
anit  upon  a  policy  which,  according  t«  the 
answer  In  the  case,  oontained  stipulatione 
and  eorenants  to  the  effect  that,  In  the 
event  of  fatal  injuries  to  the  assured,  wan- 
tonly inflicted  upon  himaelf,  or  inflicted 
upon  himself  while  insane,  the  company's 
liability  under  its  policy  should  be  a  sum 
•qnal  to  the  preminms  paid,  and  that  aum 
the  policy  prorided  ahotUd  be  in  full  liquida- 
tion of  all  olaims  under  It.  The  question 
befors  the  eourt  was  whether  or  not  the 
statute  here  in  question  ^tpllod  to  such  a 
^poliey  aa  the  one  there  in  snit.  The  trial 
^oonrt  inatmeted  the  jury  to  retom  a  tot- 
■  diet  for  the  full  amount  of*Uie  poUay,  with 
faitereat.  The  court  aaid:  "^e  error  Into 
which  reapondent  has  fallen  Is  in  aasumlng 
that  9  SSSe  [the  ttatnta  now  in  question] 
waa  faitended  to  affeot  a  particular  line, 
elass,  or  department  of  insnranoe,  aa  the 
aame  has  been  claeeifled  for  legislation.  The 
real  object  of  the  section,  as  the  dear  terms 
of  its  language  ezprtsa,  is  to  aSect  all  poli- 
eiea  of  ituaranct  on  Uf*  from  whatever 
dasa,  department,  or  line  of  insuranoe  the 
policy  may  be  issued,  or  by  whaterer  name 
or  designation  the  company  may  be  known. 
It  la  polides  of  a  given  Idnd,  and  not  com- 
panies of  a  class,  that  are  to  be  affected  by 
the  provisions  of  |  SSSe.  The  section  was 
enacted  clearly  to  protect  all  policy  holdere 
mf  WMwrsHoe  on  Uf*  ag&Inst  the  defense  that 
the  insnred  conunitted  suicide,  all  provisions 
la  the  policies  to  the  contrary  notwith- 
atandlng,  unless,  as  provided  in  the  section, 
it  can  be  shown  that  the  insured  eon- 
templated  snidde  at  the  tbna  be  made  ap- 
plication for  the  policy.  .  .  .  When  a 
policy  covers  loss  of  life  from  SKtemal,  vio- 
lent, and  acddental  means  alone,  why  ia  it 
not  Inautnnce  on  life  t  Sndi  a  provision  in- 
eorporatod  In  a  general  life  Inaurance  policy 
admittedly  would  be  Inauranoe  on  life;  then 
why  less  insuranoe  on  life  because  not  con- 
pled  with  proviainns  oovering  loss  of  life 
from    usual    or    natural    causes    as    wellt 


tf  one  holds  a  general  Ufa  policy  and 
an  aeddent  policy,  and  ia  killed  by 
lightning  or  commit!  suicide,  so  that  be 
may  be  said  to  have  died  by  acddental 
means,  both  the  oompaniea  should  pay,  and 
the  stipulation  against  liability  in  the  erent 
of  snidde  in  the  poUdea  should  be  no  more 
a  defense  against  the  suit  upon  the  aoddmt 
policy,  providing  against  death  from  acd- 
dental cause,  than  against  the  policy  which 
goes  further  and  covers  death  from  other 
causes  aa  well.  No  such  exception  or  ex- 
emption la  found  in  the  plain  and  compro- 
henaive  language  of  |  fiSSS.  ...  No  rule  of 
construction,  short  of  one  applied  for  dis- 
tortion and  destmctlon,  can  relieve  aed- 
dent Insurance  companies,  i^tning  poUclea 
of  insurance  on  life  in  this  state,  from  tha 
operation  and  influences  of  f  BSS6,  which,  in 
plain  and  unambiguous  terms,  declares  that  S 
in  all  suits  upon  polides  of'inauranee  on* 
Ufe  thereafter  iseued,  It  iball  bo  no  defense 
that  the  assured  committed  snidde,  unless 
it  shall  have  been  shown,  to  the  satlsfao- 
tion  of  the  eomi  or  judge  trying  the  causey 
that  the  Insured  contemplated  auldde  at  the 
time  of  maldng  his  application  for  the  poll- 
olesi  all  stipulations  in  the  policy  to  tbe 
contrary  being  void." 

In  Keller  v.  Travelers'  Ins.  Co.  decided  by 
the  St.  Louis  court  of  appeals,  G8  Mo.  App. 
SS7,  SeO,  G61,  we  have  a  decialon  very  much 
in  point.  That  waa  an  action  on  an  insur- 
ance policy  for  |2,S00.  The  company  de- 
fended upon  the  ground  that,  by  the  terms 
of  the  policy,  if  the  insursd  died  of  auidde, 
whether  the  act  be  voluntary  or  Involun- 
tary, it  should  be  liable  for  the  then  full 
net  value  of  said  policy  per  tbe  American 
Experience  Table  of  Mortality  and  i%  per 
oent  interest,  and  no  more,  and  that  tho 
same  should  be  paid  in  manner  and  form  aa 
provided  In  the  policy  for  the  payment 
tbereof  In  the  event  of  death.  The  defense 
was  that  the  Insured  eommltted  suldds, 
and  that  the  full  net  value  of  the  policy, 
aeeording  to  the  contract,  waa  only  tS14.50, 
and  no  more.  The  defense  was  overruled 
and  judgment  given  for  the  prlndpal  sum. 
That  judgment  waa  affirmed  in  the  court  of 
appeals,  the  court  saying:  "Tlie  plain  pur* 
pose  of  the  statute,  supra,  waa  to  pre- 
vent the  insertion  in  policies  of  Ufe  insur- 
anoe of  exceptions  to  liability  on  the  ground 
of  the  suidde  of  tbe  insured,  unices  it 
oonld  ha  proven  that  the  insured  contem- 
plated suidde  at  the  time  he  mads  the  ap- 
plication for  the  policy.'  This  was,  in  ^- 
fect,  a  legialatlre  dedaratlon  of  the  publi* 
policy  of  this  sUte.  That  it  was  bteuded 
to  limit  the  power  to  contract  for  a  leaser 
liability  in  cases  of  death  by  auicide,  not 
within  the  limitation  expressed  in  tbe  atat- 
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aU,  b  *1ki  Kp|Mi«iit  from  Iti  terms,  to  wit: 
'And  taj  ttlpnlfttion  tc  the  contrary  ahall 
b*  Toid.'  .  .  .  The  fact  th»t  the  premi- 
um warranted,'  and  the  poller  guaranteed, 
full  instinuice  In  eaaa  of  the  death  of 
the  iiHured  for  H17  oauae  not  ipecifled 
r.  in  the  clanie  set  up  in  the  defendant's  an- 
gnrar,  demonstrates  that  said  elaow  was 
■  derigned  to  modify  the  liability  of  tha'ln- 
(onmee  company  if  the  Insured  eonunit- 
ted  suicide.  It  necessarily  follows,  if  this 
atipulation  si  to  a  decreased  liability  in  the 
•rent  of  death  by  snidd«  ii  enforced,  that 
It  Is  iom«  defense  to  the  otherwise  full 
liability  i^reed  upon  in  the  poliey.  As  the 
(tatnte  in  question  deolares  that  suicide,  not 
ecnnnilttad  as  therein  set  forth,  is  'no  d»- 
fente,'  we  eumot  hold  that  th«  present 
•tipulation  oan  be  enforced  witliout  TioUt- 
ing  the  plain  terms  of  a  mandatary  statute 
which  the  parties  hare  no  power  to  alter  or 
abrogate." 

Without  farther  disousrion,  we  adjudge 
that,  under  the  statute  in  question,  any- 
thing to  the  eontrary  in  the  policy  lasned 
by  the  insurance  oompany  notwithstanding, 
where  Utility  upon  a  life  polity  !■  denied 
simply  because  of  the  suicide  of  the  insnred, 
tiie  beneficiary  of  the  poliey  can  recover  the 
whole  of  the  prlndpal  sum,  unless  it  t>e 
shown  that  the  insured,  at  tjie  time  of  bis 
application  for  the  poliey,  contemplated  su]- 
dde.  The  judgment  must,  therefore,  be  rs- 
veraed  and  the  case  remanded  for  further 
proceedings  in  c<»formity  witih  this  opinion 
and  consistent  with  law. 
It  I*  BO  ordered. 


(««  U.  B.  4t3)      

FRBDBRICK    SEYMOUR   BABBINaTON, 
Plfl.  In  Err., 

8TATB  OF  MISSOURL 


■mr  to  state  court — Federal  question. 

1.  The  retnsal  of  a  state  eonrt  to  grant, 
tar  local  prejudice,  the  change  of  venue 
asked  for  in  a  criminal  case,  cannot  involTe 
a  Federal  question  of  sulBcient  merit  to  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court,  where  the  highest  state  oourt, 
after  reviewing  the  testimony,  decided  that 
such  refusal  waa  not  an  abuse  of  the  dis- 
cretion vested  in  the  trial  court. 
Error   to    state   court— Federal   quettion— 

when  raised  in  time. 

2.  The    sn^eatlon   of   a    Federal    qni 
tton,  first  made  In  a  petition  for  rehearing, 
filed  in  the  highest  sUte  court,  is  too  late 
to  sustain  a  writ  of  error  from  the  Bupreme 
Court  of  the  United  States.  * 
Error  to  state  court— Federal  question. 

S.  No  Federal  question  which  will  ius- 
tain  a  writ  of  error  from  the  Supreme  Court 
•f  the  Uidted  SUtes  to  ft  state  eourt  b  In- 

■so.  Note.— Ver  eaaw  ta  potnt,seeToLaOenlM«,  Oswt^  |  UK 
IM.  N<rte.-**r  cs.es  IB  polntaseTrt-mCtrtDU- O^^  l»» 


volved  in  the  oontentlon  that  the  defendant 
in  a  criminal  ease  waa  compelled  to  be  a 
witness  spinet  himself,  contrary  to  the 
fith  Amendment  to  the  Federal  Constitu- 
tion, since  this  amendment  does  not  operate 
as  a  restriction  of  the  powers  of  the  state, 
but  was  intended  to  opnmte  solely  upon  the 
Federal  govemmont. 
Error  to  state  coutt-^ederal  question. 

4.  The  admission  of  eridmce  in  a  crim- 
inal ease  which  the  bluest  state  court  de- 
cides did  not  violate  the  rights  of  the  ac- 
cused under  the  state  Constitution  and  laws 
cannot  involve  a  question  of  due  process  of 
law  of  euffleient  merit  to  sustain  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
Btates. 
Error  to  sUte  court— Federal  question. 

B.  Donurring  to  an  indictment  in  a 
state  court  on  the  ground  that  by  reason 
of  the  inconsistent,  multiplicity,  and  re- 
pugnani?  of  the  different  counta  in  such  in- 
dictment the  defendant  Is  being  proceeded 
against  In  violation  of  the  state  and  Federal 

Eiaranty  of  due  process  of  law,  and  in  vlo- 
tlon  of  his  constitutional  right  to  be  spo- 
elflcally  Informed  of  the  nature  and  cauao 
of  the  accusation  a^inst  him,  does  not 
raise  a  Federal  qnestton  of  sufScient  merit 
to  sustain  a  writ  of  error  from  the  Suprwne 
Court  of  the  United  SUtea. 
Error  to  state  court— citiien  ship  of  parties. 
6.  The  eitiienshlp  of  the  ^rtles  U  im- 
material as  affecting  the  jurisdiction  of  the 
Federal  Suprons  Court,  under  U.  B.  Ber, 
Stat  {  709,  U.  B.  Comp.  Stat.  IBOl,  ^  B7B, 
of  a  writ  of  error  to  a  state  conrtt 
Bmi  to  state  court— Federal  question. 

T.  A  decision  of  the  highest  state  oonrt 
that  the  defendant  in  a  criminal  case  has 
been  tried  in  accordance  with  the  local  pro- 
cedure, although  the  names  of  all  the  wit- 
nesses were  not  Indorsed  on  the  indictment, 
cannot  be  reviewed  in  the  Bupreme  Court  of 
the  United  BUtes  on  the  theory  that  a  meri- 
torious Federal  question  was  involved  In 
the  claim  that  the  accused  was  a  subject  of 
Groat  Britain,  and,  by  virtue  of  treaties,  tb 
law  of  nations,  the  laws  and  Constitution  ol 
the  United  States,  and  the  lawi  of  the 
state,  was  entitled  to  know  who  were  the 
witnesses  against  him. 


[No.  493.] 


IN  ERROR  to  the  Bupreme  Court  of  the 
State  of  Missouri  to  revierw  a  judgment 
which  afiirTnod  a  convlcaon  of  murder  in  the 
(Hrcuit  Oourt  of  St.  Louis  County,  in  that 
state.    Dismissed  for  want  of  jurisdiotiom. 
See  same  case  below,  198  Mo.  23,  D6  & 
W.  235. 
The  facts  are  stated  In  the  opinion. 
Mr.  William  0.  Johnson  for  plaintiff  fa 
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Ur.  <3il«f  Jnvtlo*  FnQer  delirercd  tbe 
opinion  of  th»  court  i 

Plaintiff   in   error   wu   found    gaOij   of 
_nnrd«r  in   tlift  flnt  degree  In   tbe  drcnit 

•  aonrt  of   St.  Lonli  oonntj,  Miiaouri,  «nd 

•  aft«r*MotionB  for  new  trijJ  »nd  in  arrest  of 
Jndgment  were  made  and  OTermled,  Jndg- 
Btent  was  rendered  on  tlie  verdict  and  sen- 
tence paased  accordinglj.  The  caae  waa  car- 
ried to  the  lupreme  court  of  the  atate  and 
tbe  judgment  waa  affirmed  by  diviaion  Ho. 
B  of  tbat  oourt,  having  appellate  jurisdic- 
tion of  criminal  aa«ei.  No  Federal  ques- 
tion was  referred  to  in  the  opinion  of  the 
eourt.  A  motion  for  rehearing  was  filed, 
wherein  Federal  questlona  were  aonght  to 
he  raised.  "Hie  oonit  denied  the  motion 
without  opinion. 

Plaintiff  In  error  then  moved  for  the 
transfer  of  the  eaose  to  the  oonrt  in  banc, 
ntting  forth  certain  Federal  questions,  and 
the  eause  was  transferred.  The  court  Id 
banc  adopted  the  opinion  of  division  No.  8 
aa  Its  opinion,  and  the  jndgment  was  again 
■fBrnied.  198  Mo.  23,  0S  B.  W.  235.  A  mo- 
tion for  rehearing,  assuming  to  raise  Fed- 
eral questlona,  was  filed,  and  denied  without 
Opinion.  This  writ  of  error  was  thereupon 
bought  and  comet  before  ns  on  motions  to 
dismiss  or  affirm. 

No  assignment  ef  erroie  waa  returned 
with  the  writ,  as  required  by  |  Wt  of  the 
Beviaed  Statutea  (U.  S.  Comp.  Stat.  1001, 
p.  712),  nor  Is  there  in  the  brief  of  oounsel 
for  plaintiff  In  error  on  these  motions  any 
■pedflcatlon  of  errors  under  Rule  21,  but 
the  brief  does  allege  that  ceri^n  Federal 
questions  were  duly  raised  and  so  disposed 
of   as   to   euatala   the    furisdlotton   of   this 

But  if  these  questions  are  wholly  without 
merit,  or  are  no  longer  open  by  Teason  of 
our  previous  decisions.  It  has  long  been  set- 
tled that  the  writ  of  error  should  be  dls- 
nlsaed. 

1.  Before  tbe  trial  of  the  eaose  was  com- 
menced, plaintiff  fn  error  applied  for  a 
ehange  of  venne  on  the  gronnd  of  local 
prejudice. 

The  application  was  heard  at  length,  and 
forty-one  witnesses  testified  In  its  support 
and   thirty-seven   witnesses    In    opposition 
thereto;   and  the  trial  court  decided  that 
prejudice  justifying  a  change  of  renue  had 
not  been  made  out,  and  denied  the  applica- 
tion.   It  is  now  contended  that  the  refusal 
to  grant  the  change  of  venue  deprived  plaln- 
^  tiff  In  error  of  a  fair  and  impartial  trial,  to 
^  whieh,  under  tbe  Federal  Oonstltntlon,  he 
•  wu  entitled.    Tbe  atata  mapninm  eonrt  haU 


it  to  be  a  well-settled  rule  of  law  la  MIs- 
sonri  that  the  granting  ef  a  diange  of 
venue  In  a  criminal  case  rested  largely  tm 
the  diMretioB  of  the  trial  eourt,  and  that 
"whwe  the  trial  court  has  heatil  the  ari- 
dence  in  favor  of  and  against  the  applica- 
tion, and  a  conclusion  reaped  adversely  to 
granting  the  change,  such  ruling  will  not  be 
disturbed  by  tliis  court,  and  should  not  be 
unless  there  are  dreunutances  of  anch  a 
nature  as  Indicates  an  abuse  of  the  diaere- 
tion  lodged  in  such  eourt."  And  the  su- 
preme conrt,  after  a  full  review  of  all  the 
testimony,  decided  that  the  trial  court  had 
acted  properiy  la  oremiling  the  application 
for  a  chsJige  of  venue.  In  our  judgment  no 
Federal  question  was  involved.  Were  this 
otherwise  It  would  follow  that  we  oonld 
decide  In  any  case  that  the  trial  court  had 
abused  its  diseretlon  under  the  laws  of  tbe 
state  of  Missouri,  altbongb  the  supreme 
court  of  that  stat«  had  held  to  the  contrary. 

2.  It  Is  also  aontended  that  plaintiff 
in  error  'set  up  and  claimed  that,  under 
the  Federal  Constitution,  as  well  as  under 
the  Constitution  of  Missouri,  he  could  not 
be  compelled  to  give  testimony  against  bim- 
self,  and  that  this  exemption  and  protea- 
tion  were  denied  to  him  by  the  court  In  ptov 
mitting  to  be  given  in  evidence  against  him 
alleged  extrajudidal  admissions  extorted 
from  him  while  nitdar  arrest  by  the  pollee 
officers  of  the  state."  Certain  statements 
made  by  plaintiff  in  error,  defendant  below, 
were  admitted  In  evidence  on  the  trial,  but 
it  does  not  appear  that  counsel  objected  to 
the  introduction  of  this  testimony  on  the 
ground  that  any  rights,  privileges,  or  Im- 
munities of  defendant  under  the  Constitu- 
tion of  the  United  States  were  thereby 
violated.  Oounsel  for  the  state  offered  in 
evidence  certain  articles  taken  from  de- 
fendant's trunk,  and  this  was  objected  to 
on  the  ground  that  they  were  taken  In  vro- 
lation  of  the  state  Constitution  and  without 
defendant's  consent.  The  objection  was  not 
passed  upon,  and  the  articles  were  with- 
drawn. The  trunk  and  its  eontents  were 
again  offered  tn  erldance  and  objected  to, 
but  the  objecUon  was  baaed  entirely  npon^ 
the  ground  of  irrelevancy  and  immateiial-V 
ity,*and  the  fact  that  a  proper  foundation* 
had  not  been  laid  in  the  Identification  of 
the  trunk. 

When  (Jw  state  offered  tn  evidence  the 
statements  made  by  defendant  following  his 
arrest,  the  trial  eourt  excluded  the  Jury 
and  heard  the  testimony  of  the  persons 
present  at  the  time  for  the  purpose  of  de- 
termining the  eompetency  thereof.  After  j 
the  examination  of  a  number  of  witnesses, 
who  detailed  fully  the  elrenmatanoes  under 
which  tha  Btat«mantB  ware  made,  mommI 
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objected  "bemaae  there  Is  no  found&tioii 
bud  ior  It  (.nd  because  It  wu  [not]  Tolmt- 
twj.'  This  objecUoQ  \na  OTarmled  and 
the  BTldence  admitted. 

Tha  itate  supreme  court  held  that  the 
tritU  court,  in  admitting  the  testimony, 
did  not  commit  error.  This,  notwithstand- 
ing the  Constitution  of  Missouri  provided 
*^hat  no  person  shall  he  compelled  to  tes- 
tify against  himself  tn  a  crinunal  case." 
Its  ruling  upon  that  proposition  is  not  sub- 
ject to  review  in  this  court. 

After  the  decision  of  tha  supreme  court 
in  banc,  afiimiiiig  the  judgment,  plaintiff 
in  error  filed  a  petition  for  rehearing  which 
was  denied  without  opinion.  The  third 
ground  of  that  motion  was  as  follows:  "Be- 
cause counsel  for  appellant,  through  neglect 
and  inadvertence,  failed  to  call  the  atten- 
tion of  the  court  to  the  proposition  that 
the  cross- examination  of  appellant,  oom- 
plalned  of  as  'improper,'  and  the  admiaaion 
aa  evidence  of  statements  or  'confessions' 
■nada  by  appellant  while  tn  the  'sweat  box* 
of  the  St.  Louis  police  department,  was  in 
direct  violation  of  the  Constitution  of  the 
United  States,  article  S,  Amendments  to 
tba  Constitution  of  the  United  SUtes,  In 
that  it  compelled  tbe  appellant  to  become 
•  witness  against  himieii."  The  suggestion 
came  too  late,  and,  moreover,  article  B  ot 
the  Amendments,  alone  relied  on,  does  not 
Operate  aa  a  "restriction  of  the  powers  of 
tha  state,  but  was  intended  to  operate  sole- 
ly upon  the  Federal  govemment."  Brown 
▼.  New  Jersey,  176  U.  8.  172,  44  L.  ad.  11», 
20  Sup.  C.  Kep.  77.  And  if,  as  decided,  the 
admission  of  this  testimony  did  not  violate 
i^the  ri^ta  of  the  plaintiff  in  error  under  the 
^Constitution  and  laws  of  the  state  of  IQa- 
*  souri,  the  record 'affords  do  basis  for  hold- 
ing that  he  was  not  awarded  due  process  of 
low.  Howard  v,  Fleming,  IM  U.  S.  126, 
48  L.  ed.  121,  24  Sup.  Ct.  Itep.  49. 

S.  Plaintiff  In  error  filed  a  demurrer  to 
tbe  Indictment,  one  of  the  grounds  of  which 
was:  "Because  of  the  inconsistency,  mul- 
tiplicity, and  repngnancy  of  said  counts, 
the  defendant  Is  being  proceeded  against  In 
Ttolatlon  of  tha  state  and  Fadeial  guaranty 
.  of  due  process  of  law,  and  in  violation  oi 
Us  constitutional  right  to  be  specifically 
Informed  of  the  nature  and  cause  of  the 
aecuaation  against  him."  Tha  damnrrer 
was  overruled.  And  also  a  motion  to  quash 
asatgning  similar  grounds,  which  was  like- 
wise ovenuled. 

t'  These  rulings  In  respect  of  the  sufficiency 
of  tbe  indictment  present  no  Federal  qnea- 
Uon.  Howard  v.  Fleming,  IBI  U.  S.  12S, 
135,  48  L.  ed.  121,  124,  U  Sup.  Ct  Rep. 
«,  and  easea  dted. 
4.  Aftar   tlia   dsmnrrv   and    auMem    to 


I  quash  had  been  disposed  of,  a  plaa  In  abata- 
ment  was  filed,  averring  that  tbe  prosecut- 
ing attorney  Intentionally  refrained  from 
indorsing  the  names  of  certain  witnesses  on 
the  indictment;  that  defendant  was  a  nativa 
of  Great  Britain  and  a  auDJect  of  the  Kin^ 
and  that,  hy  virtue  of  treaties,  the  law  of 
nations,  tbe  laws  and  Constitution  of  tbe 
United  States,  and  the  laws  of  Missouri, 
defendant  was  entitled  to  know  who  wera 
the  witnesses  against  him. 

A  similar  point,  with  like  allegations, 
was  made  In  the  motion  to  quash.  Tha 
court  heard  the  evidence  on  the  plea  in 
abatement,  and  found  the  Issues  against 
defendant,  except  that  It  found  that  he  waa 
a  native  citizen  and  subject  of  Great  Brit- 
ain. 

The  question  of  citizenahip  ia  immaterial 
ai  affecting  the  jurisdiction  of  this  oonrt 
nnder  (  709,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  678).     French  v.  Hopkins,   124  U. 

5.  624,  31  Ik  ed.  G38,  8  Sup.  a.  Rep.  6S0. 
Nor  are  we  aware,  as  Chief  Justice  Waite 
said  In  Spies  v.  niinois  (Ex  parte  Spies)  leS 
U.  S.  131, 182,  31  L.  ed.  80, 91, 8  Sup.  Ct.  Rep. 
21,  of  any  treaty  giving  to  aubjects  of  Great 
Britain  any  different  measure  of  justioa 
than  secured  to  dtixens  of  this  country. 
And  the  general  rule  of  law  is  that  aliens 
are  subject  to  the  law  of  the  territory 
where  tbe  crime  Is  committed.  Wildenhns^ 
Case  (Mall  v.  Keeper  of  Common  Jail)  120 
U.  8.  1,  30  L.  ed.  566,  7  Sup.  Ct.  Rep.  383; 
Cariiale  t.  United  States,  16  Wall.  147.  21 
L.  ed.  425;  People  v.  UcLeod,  1  Hill,  377,^1 
37  Am.  Dec  328;  Wharton,  Confi.  L.  §  81B.« 

•As  to  the  allegation  that  tbe  proaeont-* 
log  attorney  Intentionally  refrained  from 
Indorsing  tbe  names  of  certain  witnesses  oa 
the  indictment.  In  tbe  motion  to  quash  as 
well  aa  in  tha  plea  in  abatement,  the  stata 
courts  bald  that  tbe  charge  waa  not  BOS' 
tained  by  tba  evidence. 

The  right  of  tbe  accused  to  tha  indorsa- 
ment  of  names  of  witneoMS  does  not  rest 
on  the  common  law,  but  la  statutory,  and 
provided  for  In  Mjssonri  by  S  2617  of  tbe 
Revised  Statutes  of  1890,  whereby  the  right 
of  tbe  stata  to  use  other  witnesses  not  so 
indorsed  is  recogniccd.  The  state  suprama 
court  diamsaed  the  matter  at  length,  held 
there  was  no  error,  and  added:  "Aside  from 
all  this  It  ia  manifest  that  the  defendant 
baa  no  right  to  complain  of  any  prejudicial 
error  upon  tha  action  of  the  court  upon 
this  motion.    This  motion  waa  filed  October 

6,  1903,  and  tha  record  dlaeloaes  upon  tha 
showing  made  upon  such  motion  and  plea 
In  abatement  that  appellant  had  notice  ot 
these  addltimal  witnasaea  which  were  in* 
trodncad  by  the  atata  at  tba  trial.  ThM 
trial  did  not  oacur  s^fl  tha  SSd  of  Fabro- 
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KTf,  1904,  Mme  three  or  four  moDtbs  *iib«e- 
queiit  to  the  time  of  which  the  reoord  diB- 
eloMi  that  he  had  notioe  of  theae  wit- 
nesMB."    [IBS  Mo.  TO.  86  S.  W.  260.] 

The  deeUion  of  the  lupreme  court  that 
defendant  had  been  tried  in  aeeordanee 
with  the  prooedura  provided  by  th«  etat- 
ntea  of  Miaeonri  i*  not  open  to  TevlsioB  here 
in  Uie  eireiunataDce*. 

We  hare  not  I>een  aatnte  to  apply  to 
theae  motions  the  rigor  of  onr  ndea,  and 
haT«  explored  the  reoord  with  care;  bnt 
have  not  found  therein  any  denial  of  fun- 
damental righti,  of  due  prooeu  of  law,  or  of 
the  equal  protection  of  the  lawa.  The  Fed- 
eral qneationa  aaeerted  In  the  brief  or  eug- 
geeted  by  the  record  are  wholly  Inadequato 
to  jnatUy  onr  inUrferenoe. 

Writ  of  error  diamisaed. 


IN  ERROR  to  the  Supreme  Oonrt  of  tSm 
Btate  of  Nortli  Carolina  to  review  a 
judgment  whloh,  reveraing  a  jadgment  ot 
the  Superior  Court  of  Wake  County,  in 
that  atate,  anatalned  an  order  of  the  atata 
oorporation  eommiaalDD  requiring  the  Atlan- 
tis Coast  Line  Railroad  Company  to  reatora 
a  oonneetion  at  Selma  with  a  train  of  the 
Southern  RaOway  Company.    Affirmed. 

See  MUne  oaaa  below,  137  N.  C  1,  U  B. 
E.  161. 

Tho  facta  are  stated  In  the  o^nion. 

Meaara.  John  0.  Johnion,  Warren  O.  El- 
liott, and  Frank  P.  Prichard  for  plaintiff  is 


CM  U.  a.  1> 

ATLANTIC    COAST    LINE     RAILROAD 
COMPANY.  Plff.  in  Err, 


Error  to  itata  court— qneationa  levIewaMe. 
I.  Whether  an  order  of  the  North  Caro- 
lina Corporation  Commiaelon  reflating  the 
train  aerrlee  of  connecting  carrier*  was  arbi- 
trary and  unreasonable,  as  being  beyond  the 
•cope  of  the  authority  delegated  to  the  com- 
nuasion  by  the  state  laws,  ia  a  local,  and  not 
a  Federal,  question,  and  cannot  be  reriewed 
on  writ  of  error  to  a  atate  court. 
Canien — state  regulation — train  service  of 

connecting  canieTS. 
C.  The  power  of  the  state  to  regulate 
railroads  extends  to  securing  to  the  pnblie 
reasonable  facllitiea  for  making  eonnHtloos 
between  different  earriera. 
Constlttttional  law— dae  process  of  taW'— 

eqnal  protection  of  the  laws — state  regn- 

latlon  of  connecting  carriers. 
3.  An  order  of  the  North  Carolina  Cor- 
Mration  Commisaion  requiring  the  Atlantlo 
boast  line  Railroad  Company  to  restore  the 
connection  at  Selms  with  a  train  of  the 
Southern  Railway  Company  which  afTorded 
the  principal  means  of  travel  between  the 
eastern  and  western  parts  of  the  state  Is  not 
■o  arbitrary  and  unreasonable  as  to  amount 
to  a  denial  of  due  process  of  law,  or  to  a 
deprivation  of  the  equal  protection  of  the 
laws,  if  other  connections  are  inadequate 
for  Uie  publie  convenience,  although  compli- 
ant with  the  order  may  neceasitate  operat- 
ing an  extra  train  at  a  loss,  or  extending, 
with  like  result,  the  mn  of  a  local  train,  so 
long  as  the  income  of  the  railroad  company, 
from  Its  bnaineas  In  the  state,  affords  ade- 
fuat*  remuneration  after  allowing  for  any 
yoaaDila  loas  resulting  from  operatuig  either 
of  nuh  traina. 

INo.  15.] 


■  Mr.  Juatioe  Whit*  delivered  the  opinion* 
of  the  oonrt: 

Did  the  order  of  the  North  Carolina  Cor- 
poration Commission,  the  enforcement  ol 
which  was  directed  by  the  court  below.  In- 
vade oonatitutional  rights  of  the  Atlantle 
Coast  Line  Railroad  Company,  hereafter 
spoken  of  aa  the  Coaat  Line,  ia  the  ques- 
tion which  arises  on  this  record  for  ded- 
eion.  A  sketch  showing  the  situation  of 
the  railway  tracks  at  and  relating  to  tha 
place  with  which  the  controversy  Is  con* 
oemed  was  annexed  by  the  court  below  tA 
its  opinion,  and  that  sketch  is  reproduced 
to  aid  in  clearness  of  statement.  [Sea  nest 
page.] 

For  years  prior  to  October,  1003,  tlM 
Coaat  Line  operated  daily  an  interatata 
train  from  Richmond,  Virginia,  through 
North  Carolina  to  Florida.  This  train, 
known  aa  No.  39,  moved  over  the  main  track 
from  Richmond  to  Wilson,  North  OaroUna, 
thence  by  the  track  designated  aa  the  out- 
off  via  Selma  and  Fayetteville  to  Florida. 
The  train  (No.  39)  was  scheduled  to  reach 
Selma  at  E;  60  In  the  afternoon  and  to  leave 
at  8:60.  The  Southern  Railway  owned  or 
controlled  a  road  in  North  Carolina  which 
croBsed  the  Coaat  Une  main  track  at 
Goldsboro  and  the  cut-off  track  at  Selma. 
On  thia  road  there  was  operated  daily  a 
train  from  Ooldsboro  via  Raleigh  to  Greens- 
boro, North  Carolina,  at  which  point  oon- 
neetion was  made  with  the  main  track  ofn 
the  Southern  road.  This  Southern*  train,* 
known  aa  No.  13S,  left  Goldsboro  at  2:  OS 
in  the  afternoon  and  Selma  at  )  o'clock. 
Thus  at  Selma  it  oonnected  with  No.  30  of 
the  Coaat  line.  The  Coast  Line  also  op- 
erated in  North  Carolina  the  branch  lines 
shown  on  the  sketch,  which  radiated  eaatar- 
ly,  and  served  a  considerable  area  of  terrl- 
toi7.    These  branches  oonneetad  with  th* 
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■tuln  tnek  a,t  Rocky  Mount,  %  rtftUon  42 
mDes  nekrar  Rlehmond  thui  Belnu.  At 
Rocky  Mount  there  »Iso  was  a  connection 
with  a  Coast  Line  romi  nuuung  rroin  Pin- 
ner's Point,  nesr  Norfolk,  Tirginla,  Over 
tbis  road  also  tbe  Coaat  Line  operated  a 
train,  which  left  Pinner's  Point  In  the 
morning  and  connected  with  the  Coast  Una 
train  No.  SB  at  Rocky  Mount.  The  depar- 
ture of  the  train  in  question  from  Pinner's 
Point  was  so  arranged  as  to  enable  boats 
timed  to  arrive  at  Norfolk  during  the  night 
or  early  morning  to  make,  by  ferry  to  Pin- 
ner's Point,  a  morning  connection  with  the 
train.  On  the  Sd  of  October,  1903,  the 
BoDthem  Railway  notifled  the  North  Caro- 
lina Corporation  Oonuniulon  of  a  contem- 
plated change  of  schedule  on  Ita  line  from 
Goldsboro  via  Raleigh  to  Qreensbora.  By 
the  change,  which  vas  to  go  Into  effect  on 
th*  11th  of  October,  Southern  train  No.  13S, 
instead  of  IsaTlng  Goldsboro  at  2:05,  would 
leaTe  at  1:36  in  the  afternoon,  and  would 
leave  Selma  at  2:20  instead  of  S.  Ai  a 
■nit,  the  connection  at  Selma  between  the 
Ooast  line  train  No.  SB  and  the  Sonthem 
train  would  be  broken.  The  North  Caro- 
Ifaia  Corporatioo  Commission,  by  letter,  im 
the  Sth  of  October,  called  the  attention  of 
the  genenJ  manager  of  the  Coast  Line  to 
tbe  eontemplated  change  of  time  by  the 
Boatham,  and  requested  that  Ijne  to  advance 
the  time  of  No.  SB  to  enable  that  train 
reaah  Selma  at  2:2S,  thus  continuing  the 
connection  with  the  Southern.  On  the  ISth 
of  October  the  superintendent  of  transpor- 
tation of  the  Coast  Line  answered.  Be 
■Uted  that  the  aehednle  of  train  No.  30 
from  Richmond  to  Belma  waa  already  so 
fast  that  it  waa  very  difficult  to  make  the 
eonnection  at  Selma,  and  that  It  would  be 
Impossible  to  advance  the  time  of  arrival 
at  Selma  as  requeated.  It  was  besldea  rep- 
^reaented  that  to  do  so  would  require  a 
■  breaking*  of  tbe  CMueetion  made  with  the 
Norfolk  train  at  Rocky  Mount,  and  would 
disarrange  the  running  time  of  the  train 
south  of  Selma,  and  disturb  connections 
which  that  train  made  with  other  roads 
south  of  that  point.  Hovrever,  It  was  point- 
ed out  that  as  train  No.  SB  did  not  originate 
at  Richmond,  bnt  was  a  through  train,  made 
up  at  New  York,  carried  from  thence  to 
Washington  by  the  Pennsylvania,  and  from 
Washington  to  Richmond  by  the  Richmond, 
Fredericksburg,  ft  Potomac,  that  negotia- 
tions would  be  put  on  foot  with  those  roads 
ivith  ED  endeavor  to  secure  an  acceleration 
of  the  time  of  the  departure  of  the  train 
from  New  York  and  Washington,  so  as 
thereby  to  enable  an  earlier  departure  from 
Eiehmond.     On   the    11th   of   October   tha 


change  of  time  became  operative  and  the 
connection  at  Belma  was  broken. 

A  complaint  having  I)een  lodged  with 
the  corporation  oommiBsion  because  of  tlie 
inoonvenience  to  the  public  thereby  occa- 
sioned, both  the  Southern  and  Coast  Line 
were  notified  that  a  hearing  would  be  had 
concerning  the  subject  on  the  2tlth.  On 
that  day  the  railways,  through  their  of- 
Hciala,  appeared.  The  Soutliem  represent- 
ed that  its  change  in  time  was  because  it 
was  absolutely  dangerous  to  operate  Its 
train  at  the  speed  required  by  the  previous 
BChedule,  and,  indeed,  that  Uie  lengthened 
schedule  waa  yet  faster  than  desind.  The 
Coast  line  reiterated  the  impossibility  of 
changing  tbe  schedule  of  train  No.  3S  from 
Richmond  to  Belma  unless  there  waa  a 
change  between  New  York  and  Richmond. 
It  stated  that  there  was  to  be  a  meeting  In 
Washington  on  November  6  of  tbe  repre- 
sentatives of  various  roads  In  the  South, 
and  that  It  hoped,  aa  the  result  of  that 
meeting,  to  ao  arrange  that  No.  SB  would 
be  scheduled  for  delivery  at  Richmond  at  an 
earlier  hour,  thus  enabling  Its  time  to 
Selma  to  be  advanced.  The  commission 
continued  the  snbjeet  for  further  considera- 
tion. On  November  B  the  superintendent  of 
the  Coast  Line  advised  the  corporation'  com- 
mission that  at  the  meeting  in  Washington 
It  had  been  impoasfble  to  obtain  an  earlier 
departure  of  Hie  train  from  New  York  anil# 
Washington,  bnt  that  tha*penn«ylvania  still* 
had  the  matter  under  consideration.  Final' 
ly,  in  answer  to  urgent  requests  from  tha 
commission,  by  a  letter  of  November  18 
and  telegram  of  November  14,  tha  Coast 
line  Informed  the  oorporaUon  oommlssion 
that  it  regiettad  It  oould  make  no  ehange 
in  Ita  tehadnle  of  train  No.  SB  because  the 
Pennsylvania  railroad  had  definitely  ex- 
pressed Ita  Inability  to  make  any  change  fn 
the  honr  of  departure  of  tbe  train  from  New 
York,  as  to  do  so  would  be  Incompatible 
with  the  duties  which  the  Pennsylvania 
railroad  owed  to  the  public,  to  other  roada, 
and  to  Ita  eontracts  ooneeming  the  trana- 
portatton  of  the  mail  and  express  matter. 
Thereupon  the  corporation  commission  en- 
tered the  following  order: 

"Whereas,  the  ctmvenlenoe  of  the  travel- 
ing pnblla  requires  that  doae  connection  bs 
made  between  the  passenger  trains  on  the 
Atlantle  Coast  tine  R^lroad  and  the  South- 
ern Railway  at  Selma  dally  In  the  aftsr- 

m  of  each  day; 

'And  whereas,  it  appears  that  such  close 
connection  is  practicable : 

"It  is  ordered  that  the  Atlantic  Coast 
Line  Railroad  arrange  its  sdiedule  so  that 
the  train  will  arive  at  Selma  at  SiZS  P.  M. 
each   day   instaad   of  SiM  v.  K,  M  tka 
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It  li  further  ordered  that  If  the  AtUn- 
tle  Cout  Line  trains  have  paMengers  «n 
roHte  for  the  Southern  EallwA7,  «nd  ore 
delayed,  notice  shall  be  given  to  the  South- 
ern Railway,  and  that  the  Soathem  Ball- 
way  shall  wait  fifteen  miniit«i  for  such 
delayed  trains  upon  receipt  of  such  nottce. 

'TThiB  order  shall  take  effect  Deoember 
H>,  1903." 

The  Southeni,  on  recdpt  of  the  order, 
«zpreB(ed  its  Inteotion  to  eomply.  The 
Coast  Une  addreeied  to  the  eommisalon  a' 
letter  protesting  against  the  order,  and 
questing  its  withdrawal,  and  asking  for  a 
further  hearing.  The  letter  making  this  re- 
quest reviewed  the  previous  eoirespondenoe. 
It  pointed  out  that  the  connection  at  Sel- 
ina  had  been  a  very  old  one  and  that  Its 
breaking  wu  solely  caused  by  the  act  of  the 
Southern  in  changing  the  time  of  Its  train. 
It  declared  that  the  Coast  Line  at  onos,  cm 
^  hearing  of  the  intention  of  the  Southern  to 
■  ]nake*the  ohange,  urgently  requested  that 
road  not  to  do  so.    On  this  subject  the  let- 

fe  'Yhi  October  Bth,  I  further  advised  the 
Southern  Railway  that  if  their  tr^n  was 
■eheduled  to  lean  Scbna  at  2;8S  T.  u.  this 
would  break  the  connection  with  our  Na  89, 
■nd  stated  to  them  that  the  oonn«etloii  was 
a  moat  important  one,  being  the  principal 
ontlat  tor  passengers  «n  routt  from  eastern 
Carolina  to  Raleigh  and  other  points  on 
their  line,  and  that  we  hoped  that  they 
ocmid  see  their  way  clear  not  to  disturb 
the  connection,  as  It  was  Impossible  for  us 
to  get  No.  39  to  Selma  at  an  earlier  hour 
than  the  present  schedule,  owing  to  the  In- 
ability of  northern  connections  to  deliver 
the  train  to  us  at  Richmond  any  sooBar." 

Proceeding  to  point  out  the  failure  of  the 
negotiations  with  the  Pennsylvania,  and 
recapitulating  the  previous  statements  con- 
Mming  the  rapidity  of  the  sdiedule  of  No. 
89  between  Richmond  and  Selma,  the  exact- 
ing nature  of  Its  work  and  connections,  the 
absolute  impossibility  of  making  It  faster 
was  insisted  upon.  Indeed,  there  was  an- 
nexed to  the  letter  a  report  of  the  time 
of  No.  30  at  Selma  for  a  period  of  nearly 
flve  months,  showing  that  the  train  had 
rarely  made  its  connection  at  Selma. 

The  commission,  after  a  hearing  afford- 
ed officials  of  the  Coast  Line,  suspended  its 
prior  order  and  fixed  a  day  for  a  rehearing 
of  the  whole  subject,  both  roada  being  no- 
tified to  that  effect.  Upon  the  new  hearing 
the  matter  was  taken  under  advisement. 
On  January  IS  the  commission  stated  the 
facts  and  its  conclusions  deduced  therefrom. 
As  to  the  operation  of  the  two  trains,  their 
eonneetion  at  Selma,  the  Importance  of  this 
omnaeticm  to  the  pubHo,  and  tbe  breaking 


of  the  connection  by  the  ohauge  <d  sehednl^ 
the  ivAa  found  were  fdentleal  with  thoia 
above  previously  recited.  In  addition  it 
was  found  that  the  Coast  Une  train  No. 
39  from  Richmond  to  Selma  was  not  only  a 
through  train,  but  also  operated  as  a  local 
train  between  Richmond  and  Belma,  mak- 
ing all  local  stops,  and  daily  handling.  In 
consequence,  one  or  two  extra  express  ears. 
It  was  fomid  in  acoordanee  with  the  of- 
ficial time  sheets  of  the  running  of  the^ 
'  'train  that  it  had  arrived  at  Selma  on* 
schedule  time  only  twice  between  August 
1,  1903,  and  January  II,  1901.  Considering 
the  branch  lines  as  marked  on  the  sketch, 
and  the  trains  operated  thereon  and  con- 
necting with  the  main  track  at  Rocky 
Hount,  it  was  found: 

a.  That  a  train  was  operated  from  Ply- 
month  to  Rodcy  Mount,  which  left  tn  the 
morning  at  7:30  and  arrived  at  Rocky 
Mount  at  10:36,  where  It  remained  untQ 
3:6S  in  the  aftwnoon,  when  it  returned  to 
Plymouth, 

b.  That  the  road  also  operated  a  train 
from  Spring  Hope  on  the  westerly  side  of 
the  main  track  to  Rocky  Hount,  leaving 
Spring  Hope  at  I1:E0  in  the  morning,  al- 
riving  at  Rocky  Mount  at  12:10  In  the 
afternoon,  and  leaving  there  at  4,  arriving 
at  Spring  Hope  at  4:46.  The  commission 
concluded  as  follows: 

"Assuming  that  the  itatements  made  by 
the  Atlantic  Coast  Une  Railroad  Company 
are  true, — that  it  was,  for  the  past  tn 
months,  tmposeible  for  them  to  bring  No. 
39  to  Selma  by  schedule  time,  to  wit,  2:60 
P.  v.,  more  than  twice,  and  tlutt  Uils  train 
was  more  than  ten  minutes  late  every  day 
except  twenty -four, — we  must  eonoluda 
that  it  is  impracticable  to  require  them  to 
make  a  faster  schedule  and  place  this  tnin 
at  Selma  at  2:26  r.  u.  instead  of  8:60 
p.  u.;  and  therefore  this  much  of  the 
former  order  Is  revoked  and  annulled;  but 
the  commission  is  of  the  opinion  that  It  is 
practicable,  and  that  the  convenienoe  of 
the  traveling  public  requires,  that  the  At- 
lantic Coast  line  Railroad  Company  furnish 
transportation  for  paasengers  from  Rocky 
Mount  to  Selma  after  12:60  p.  v.  and  by 
or  before  8:26  P.  U.  each  day;  that  this 
can  be  done  by  extending  the  run  of  the 
Plymouth  train  to  Selma  instead  of  having 
it  lie  over  at  Rocky  Mount  as  now,  or  by 
extending  the  run  of  the  Spring  Hope  tr^n 
to  Selma  instead  of  having  it  lie  over  at 
Rocky  Mount  as  now.  The  distance  from 
Plymouth  to  Rocky  Mount  is  60  miles, 
and  from  Spring  Hope  to  Rocky  Mount  ts 
1(1  milei,  and  from  Rocky  Mount  to  BelniA 
42  miles;  or  by  providinf  a  Hparata  tnla 
for  tbs  serrioib 
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n     "And  It  b  therefore  ordered  thet  the  At- 

*  lantie  Coast  Line'Ballro^  Company  furnish 
tranfportstion  tor  p&Mengera  from  Kocky 
Mount  to  Selma  ftfter  IZiSO  p.  k.  uid  hj  or 
before  2:25  p.  k.  Mcb  iMj. 

'?t  <B  further  ordered  thftt  the  Southern 
lUilway  hold  It>  train  No.  13G  at  Belma 
fifteen  minutea  if,  for  any  reaaou,  the  At- 
lantic Coast  line  train  connecting  mt  that 
point  1h  delayed. 

"It  ii  farther  ordered  that  tUa  order  take 
effect  on  and  after  the  26th  day  of  Jann- 
•ry,  1904." 

Before  the  date  fixed  for  the  taking  ef- 
feet  of  this  order  the  Coast  Line  filed  five 
grounds  of  exception  to  its  validity  and 
prayed  another  hearing.  The  firat  aaaert- 
ed  the  imposaibllity  of  making  the  connec- 
tion from  Rocky  Mount  to  Selnta  between 
the  honrs  fixed  by  the  oommlsalon  by  an  ex- 
tension of  the  run  of  either  of  the  branch 
trains  referred  to  in  the  order  which  the 
oommiBsion  had  rendered.  The  reasons  prin- 
dpally  relied  upon  to  sustain  the  first  ex- 
aeptlon  were  the  Inadequate  character  of 
the  motive  power  of  the  branch  road  trains 
for  operation  on  the  main  track,  the  speed 
at  which  the  train  would  be  obliged  to 
travel,  and  the  congested  eondltion  of  the 
bnainesE  on  the  main  track  daring  the 
hours  when  the  train  from  either  ef  the 
branch  roads  would  be  obliged  to  use  the 
main  track  for  the  purpose  of  making  the 
connection.  The  second  exception  denied 
the  possibility  of  making  the  oonneetion  by 
K  special  train  from  Booky  Mount  to  Selnui 
within  the  time  indicated,  and  besldea  as- 
serted that  such  a  train  cottid  not  be  operat- 
ed without  an  actual  loaa.  The  power  of 
the  commission  to  compel  the  performanee 
of  "services  withont  eompensation  to  the 
oompany"  was  denied,  and  it  was  alleged 
that  a  taking  of  property  withont  due  proe- 
MS  of  law,  in  violation  of  the  state  Con- 
stitution and  the  14th  Amendment  to  the 
Constitution  of  the  United  States  would  re- 
mit from  enforcing  the  order.  The  third 
exception  denied  the  power  of  the  com- 
mission, under  the  state  law,  to  order  the 
eompnny  to  put  on  an  extra  train  between 
Soeky  Mount  and  Belma,  and  the  fourth  in 
•ffeet  reiterated  the  same  ground.  The 
fifth   exception   challenged   the   validity   of 

*  the  order  as  unreaeonable,  uujnst,  and  ar- 

*  bitrary,  and*beyond  the  power  of  the  com- 
mission to  render,  because  ample  and  suf- 
fident  accommodations  for  passengers  de- 
siring to  connect  at  Belma  with  the  Soutb- 
«m  road  were  afforded  by  the  Coast  line, 
entirely  irrespective  of  the  eonnection  which 
liad  formerly  existed  between  train  No.  39 
of  the  Coast  Line  and  train  No.  136  of  the 
SontbenL    The  trains  thus  rsUed  i^on  aa 


showing  a  wholly  adequate  serrloa  for  the 
purposes  stated  were  eight  in  number,  and, 
as  enumerated  In  tlw  exoeptlm,  are  stated 
in  the  margln.t 

After  a  new  hearing  at  which  fnrther  tM- 
timony  was  taken,  the  corporation  aam> 
misaion  In  substance  adhered  to  its  former 
view  and  reiterated  Its  previous  ruling.  In 
its  findings  of  fact  It  pointed  out  the  Im- 
portance of  the  connection  at  Selnta,  the 
admissions  to  that  effect  made  by  theJJ 
railroad  and  the  fact  that'that  connection* 
efforded  the  principal  means  of  travel  be- 
tween the  eastern  omd  westem  parts  of  the 
state.  The  grounds  relied  upon  In  the  ex- 
ception to  show  that  an  extension  of  the 
run  of  rither  of  the  local  trains  from  Rocky 
Monnt  to  Selma,  as  previously  ordered,  was 
Impracticable,  were  reviewed  and  found  to 
be  withont  fonndatlon.  The  trains  wbldi 
it  was  alleged  afforded  adequate  means  for 
connection  between  the  westom  and  eastern 


tl.  The  train  from  Rocky  Mount,  south- 
bound, in  the  early  morning  makes  a  close 
connection  at  Goldsboro  at  9:  60  o'clock  with 
the  Southern  for  Raleigh   and  all  polnto 

2.  The  trains  from  Norfolk  and  Richmond 
make  close  oonneetion  at  Ooldsboro  and 
Selma  with  the  night  train  on  the  Southern 
for  Raleigh  and  all  points  west. 

S.  The  train  frran  Weldon  to  KlnstoB 
makes  close  connection  at  Kinston  with  the 
Atlantic  A  North  Carolina  train  tor  Oolds- 
boro, which  train  In  turn  makes  close  oon- 
neetion with  the  Southern  at  Goldsboro  at 
9:40  p.  M.  for  Raleigh  and  all  points  west. 

4.  The  train  No.  39,  from  Washington  to 
Jacksonville,  la  due  at  Selma  at  2:60  w.  m. 
and  the  ocoonunodatlon  train  No.  183,  on 
the  Southern,  from  Selma  to  Raleigh  and  all 
points  west.  Is  scheduled  to  leave  Selma  at 
3:29  P.  M. 

5.  Train  No.  — ,  from  Jacksonville  to 
Washington,  Is  due  to  arrive  at  Selma  at 
2:10  o'clock,  and  makes  close  connection 
there  with  the  Southern,  which  leaves  Selma 
at  2:26  P.   It.   for  Raleigh  and  all   polnta 

6.  Two  trains  leare  Wilmington  for  tb« 
north,  the  first  at  6:30  a.  v..  No.  48,  and 
the  other,  No.  4S,  at  0:60  P.  H.  Both  of 
these  trains  make  close  connections  at  Golds- 
boro with  the  Southern  trains  tor  Raldgh 
and  all  points  west. 

7.  No.  M,  leaving  Smithlleld  at  7:00  a.  k., 
makes  elose  oonneetion  at  Selma  with  the 
Southern  going  west  for  Raleigh  and  all 
points  beyond,  and  the  same  train  makes 
close  oonneetion  at  Weldon  with  the  Sea- 
board train  for  Raleigh,  and  for  Seaboard 
points  south  and  west. 

8.  No.  102  leaves  Ooldsboro  for  Norfolk  at 
7:30  A.  it.,  and  makes  elose  oonneetion  at 
Eobgood  with  No.  68,  the  train  from  Kin- 
aton  to  Weldoo,  and  there  with  tha  Seaboard 
for  Raleigh  and  points  wcat. 
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p«rt  of  th«  atato,  IrreapectlTe  of  tlie  eon- 
uaotion  formerly  existing  at  Selnw  bj 
train  No.  SO,  were  analjeed,  and  vi  »  mat- 
ter of  fset  the  service  afforded  by  theie 
tnUtU  wu  held  to  be  wholly  inadeqnat*. 
Tbue,  for  axample,  whilet  it  was  fonnd  that 
the  fint  train  relied  vpon — the  one  from 
Rockj  Mount  to  Goldsboro,  arriving  there 
at  B:fiO  in  the  morning — made  a  connection 
with  a  Southern  Railway  train  moving  from 
Selma  via  Raleigh  to  Greensboro,  it  was 
pointed  out  that  it  was  inadequate  because 
the  train  had  no  connection  at  ita  point  of 
departure,  Roclcy  Mount,  with  any  Incom- 
ing train  over  the  large  area  covered  by 
the  branch  roads,  which  area,  it  was  stated, 
•mbraoed  a  population  of  four  hundred 
thousand  people.  Hence  it  was  found  that, 
to  use  that  train,  any  person  In  the  ter- 
ritory oovered  by  the  branch  roads  would 
be  obliged  to  leave  home  the  day  before 
and  pass  the  night  at  Bocky  Mount.  l%e 
fourth  train  relied  upon,  that  is,  a  connec- 
tion made  by  Coast  Line  No.  S9  at  Belma 
under  the  new  schedule  with  a  later  train 
over  the  Bonthem  road  for  Baleigh,  was 
found  to  be  but  a  oonnection  with  a  Bouth- 
em  freight  train,  having  no  passenger  ear, 
but  only  a  caboose.  The  trains  under  the 
second,  third,  and  sixth  headings,  connect- 
ing at  OoIdsboTo  or  Selma  in  the  aft«mDon 
and  night,  were  found  to  make  a  oonneotion 
only  with  a  alow  train  over  the  Bouthem 
road,  doing  a  mixed  passenger  and  freight 
business,  and  which  made  no  adequate  oon- 
nection beyond  Raleigh  to  the  west.  The 
objection  to  snggested  route  No.  8,  that  Is, 
*to  Weldon,  and  thenoe  hj  the  Seaboard 
AIt  Une  to  Raleigh  and  points  fnrther  west, 
was  decided  to  be  that  it  was  a  longer 
e  route,  more  ecatly,  and  uncertain  aa  to  con- 
r  nections.  The  remaining  suggested 'routes 
were  In  effect  disposed  of  upon  similar  con- 
siderations to  those  above  adverted  to. 

Considering  the  operation  of  an  extra 
train  from  Rocky  Mount  to  Belma  or  the 
extension  of  the  run  of  one  of  the  branch 
tr^ns  as  directed  in  the  previous  order, 
and  the  objection  that  a  loss  would  be  en- 
tailed in  the  operating  expenses  for  such 
train  or  trains,  the  commission  treated  that 
fact  as  immaterial,  because  it  fonnd  as  a 
matter  of  fact  that  the  total  receipts  of  the 
Cloast  Line  in  North  Carolina,  tsJcen  from 
business  In  that  state,  were  sufficiently  re- 
munerative, and  therefore  that  eveo  If  the 
train  was  operated  at  a  loss,  as  that  loes 
would  not  reduce  the  total  earnings  below 
what  was  an  adeqnat*  remuneration  for  the 
whole  buiiness,  the  order  would  not  take 
the  property  of  the  road  without  due  proc- 
ess of  law.  Bumming  up  its  eonolnalons, 
'    '  naaid: 


Oct.  l^SK, 

The  eommisslon  la  of  the  opinion  that 
the  faculties  given  heretofore  by  the  At- 
lantic Coast  Line  Company  to  the  travel- 
ing public  should  not  be  lessened;  that  ths 
oonnection  furnished  passengers  from  the 
Washington  branch,  the  Norfolk  k  Caro- 
lina branch,  the  Plymouth  branch,  and  tho 
Nashville  branch  with  No.  13S,  Southern 
Railway  passenger  train  at  Belma,  and  also 
for  all  points  between  Rocky  Mount  and 
Selma,  for  nearly  ten  yean,  should  be  re- 
stored; that  If  this  cannot  be  done  by  tba 
Atlantic  Coast  Line  train  No.  S9,  as  former- 
ly, on  account  of  this  train  being  heavier, 
containing  usually  one  or  more  extra  ^• 
press  ears,  and  In  all  usually  ten  or  mora 
ears,  and  on  account  of  increase  in  business 
between  Richmond  and  Belma,  whieh  neces- 
sitates longer  stops,  then  other  facilities 
should  be  furnished  by  the  Atlantic  Coast 
Line  Company;  that  this  connection,  which 
was  the  principal  outlet  for  passengars  from 
eastern  Carolina  to  Belma  and  other  Bouth- 
em Railway  points  for  the  last  ten  years. 
instead  of  being  abandoned  should  be  made 
permanent  and  certain;  and  that  this  re- 
sult lie  acoompllshed  by  carrying  out  tho 
order  heretofore  made  In  this  court.  It 
Is  ordered,  therefore,  that  the  exceptlona 
be,  and  they  are  hereby,  overruled."  Jj 

*  The  Coast  Line,  as  authorized  by  stat-* 
ute,  appealed  to  the  superior  court  i^ 
Waka  oonnty,  dty  of  Raleigh,  and  the  case 
was  there  tried  de  novo  before  a  court  and 
jury.  The  jury,  under  the  Instructions  of 
the  court,  considered  and  responded  to  tha 
eight  questions,  which  follow: 

"1.  Is  it  praoticable  for  train  No.  30  of 
the  Atlantic  Coast  line  Railroad,  due  t» 
arrive  at  Selma  at  S:SO  p.  v.,  to  make  een^ 
neetion  at  Selma  with  train  No.  I3S,  west- 
bound, of  the  Bouthem  Railway,  due  t» 
leave  Belma  at  8:2S  r,  ii.T 

"Answer.    No. 

"2.  Is  it  practicable  to  make  said  oonneo- 
tion by  extending  the  run  of  the  Plymoutk 
train  daily  from  Plymouth  to  Selma  and 
return,  and.  If  so,  what  would  be  the  add!- 
tlonal  expense? 

"Answer.    No. 

"3.  Is  it  practicable  to  make  aald  eoo- 
nection  by  the  use  of  the  Spring  Hope  train, 
and,  if  so,  what  would  be  tJie  additional  ax- 

"Answer.    No. 

"4.  In  order  to  make  auch  oonneetitn 
would  defendant  company  have  to  run  •■ 
additional  train  on  Its  main  Una  bam 
Rocky  Mount  to  Belma  1 

"Answer.    Tea. 

"6.  Is  it  practloable  for  s^d  train  t» 
safely  run  the  sohedule  prescribed  In  plain- 
piTa  order,  having  due  regard  to  tha  nun^ 
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btr  of  tndiw  and  nnmtiet  of  (top*,  on  do- 
fendAat'a  nudn  tine  from  Roekj  Uonat  to 
BelmaT 

"AjtBwer.    Ym. 

«e.  What  would  be  the  d^  eoit  of 
operating  raah  train  from  Koekj  Mount  to 
Belnui  and  retain  T 

'Anewer.    $40.00. 

■T.  Wbftt  wonld  be  the  probable  dallj 
reeelpta  from  inch  train! 

"Answer.    fZS.OO. 

"B.  li  it  reaaonabte  and  proper  that,  tor 
eonvenience  of  the  traToUng  pnbtie,  the  de- 
fendant   oompanf   shotdd   be   required   to 
Smake  each  connection  t 
•"Anewer,    Yea." 

The  antnen  to  the  firct  four  qneetiona 
were  the  result  of  peremptory  {nstrnctioiie 
bj  the  court,  and  the  respoiiBee  to  the  last 
four  were  deduced  by  the  juij  from  tbe 
teetimony  aubmitted  to  Iti  con^deration. 

The  oonrt  granted  the  prayer  of  the  At- 
lantic Coaet  Line  to  tbat  effect,  and  rendered 
Judgment  on  the  verdict  In  ita  faTor.  The 
eorporation  eonuniasion  waa  held  to  be  with- 
out power  "to  Interfere  with  the  right  of 
raihray  companiea  to  regnlate  for  them- 
aelvea  the  time  and  manner  In  which  pas- 
•engera  and  property  ahoold  t>e  transport- 
ad,"  provided  only  each  eompaniee  eom- 
plied  with  the  ajdating  atatutory  direetlon 
*to  run  one  paaaenger  train  at  leMt  each  way 
orer  ita  line  every  week  daj."  On  appeal 
tbe  Bupreme  court  of  North  Carolina  i«- 
versed  tbe  Judgment.  The  facta  found  by 
the  eorporation  commisaion  were  reiterated 
and  it  was  held  that  error  had  been  eom- 
mitted  by  the  court  below  In  Instructing 
the  Jury  to  give  a  negative  response  to  the 
flrat  three  proposltiona.  Indeed,  it  waa  da- 
olared  that  the  only  eaaential  proposition 
snbmitted  to  the  jnry  was  tbe  eighth, 
whioh  required  It  to  be  determined  whether 
the  connection  at  Sefana  was  neeesaary  for 
the  pnbllo  convenienee.  Ideating  the  facta 
fonnd  by  the  oommisdon  aa  anatalning  the 
eonclualon  reached  by  that  body,  it  waa  de- 
dded  that  the  eommisslon  bad  power  to 
malte  the  order,  and  tbat  tbe  exerriae  of 
the  authority  waa  not  repugnant  either  to 
the  Constltntion  of  the  United  States  or  of 
the  state.  Notwithstanding  the  finding  of 
facts  made  eoneeming  the  means  by  which 
the  connection  at  Selma  was  to  be  per- 
formed, the  eourt  construed  the  order  of 
the  oMDinisdon  aa  not  having  been  solely 
baaed  upon  tbe  means  of  performanoe  re- 
ferred to  In  the  flndlugs,  and  as  embraeing 
not  only  a  eholee  of  the  methods  lefsned 
to  therein,  bat  any  other  whldi  the  Coast 
line  might  ebooae  to  adt^t,  provided  aaij 
it  accomplished  the  fmipOM  of  tha  order. 
But  whilst  thna,  from  one  point  of  view. 


treating  the  order  of  the  eonuniaaion  so  as 
to  raider  it  nnneeesaary  to  paaa  upon  thett 
particolar  methods  for*  making  the  con-  ■ 
neotion  at  Selma  referred  to  In  the  flnd- 
inga,  the  court  yet  reviewed  the  maans  of 
performance  therein  stated.  In  doing  so  it 
was  dedded  that  althongh  to  execute  the 
order  of  the  oommisslon  it  might  be  Im- 
perative for  the  Coaat  line  to  operate  at  a 
pecuniary  loas  a  new  train  from  Hocky 
Mount  to  Selma,  or  the  extension,  with  like 
result,  of  the  movement  of  one  or  the 
other  of  the  branch  trains  from  Rocky 
Mount  tc  Selma,  no  violation  of  any  right 
□f  the  Coast  line  protected  by  tbe  Constitu- 
tion of  the  United  States  or  of  the  state 
wonld  arise.  This  was  based  upon  the  find- 
ing by  the  court  that  the  average  net  earn- 
ing of  the  railroad  from  its  builnesa  in 
North  Carolina  was  of  anch  a  character 
that  an  adequate  remuneration  wonld  re- 
main after  allowing  for  any  poeaible  loas 
which  might  arlae  from  operating  dthei  of 
the  tralna  in  qneatlon.  1ST  N.  C  H,  40  8. 
B.  101. 

AH  the  aaaignmenta  of  error  ehaQenga  the 
oorrectneSB  of  the  dedalon  below  on  the 
ground  of  its  repugnancy  to  the  due  process 
or  equal  protection  dauies  of  the  Uth 
Amendment.  The  elementary  proposition 
tliat  railroads,  from  the  public  nature  of 
the  bnaineaa  by  them  carried  on  and  the 
Intereat  which  tbe  public  have  In  their 
operation,  are  subject,  as  to  their  state 
bnaineaa,  to  state  regulatirai,  which  may  be 
exerted  either  directly  by  the  legialativa  an- 
thorlty  or  by  adminlstrativs  bodies  endowed 
with  power  to  tliat  end,  la  not  and  could  not 
be  snooeaafnlly  questioned,  in  view  of  the 
long  line  of  authorities  sustaining  that  3 
docrinct    Aocepting  tbii'general  rule,  the* 


tChlcago,  B.  ft  Q.  R,  Co.  V.  Iowa  {Chi- 
eago,  B.  ft  Q.  S.  Co.  V.  CntU)  04  U.  B.  IBS, 
24  L.  ed.  W;  Peik  v  Chicago  ft  N.  W.  R. 
Co,  04  U.  B.  104,  24  L  ed.  07;  Chloago,  H. 
ft  St.  P.  R.  Co.  V.  Acklev,  B4  U.  S.  179,  24 
L.  ed.  90 ;  Winona  ft  SL  P.  R.  Co.  v.  Blake, 
04  U  a  180,  24  L.  ed.  90;  Stone  v.  mseon- 
sln,  04  V.  8.  181,  24  L.  ed.  102;  Buggies  v. 
lUinoie,  108  U.  S.  038,  27  li.  ed.  810,  2  Sup. 
Ct  Rep.  832;  niinola  0.  R.  Co.  v.  Illinoia, 
103  U.  B.  041,  27  L.  ed.  818,  2  Snp.  Ct  Bep. 
830;  Stone  v.  Fanners'  Loan  ft  T.  Co.  IIS 
D.  B.  307,  20  L.  ed.  688,  6  Sup.  Gt  Rep.  384, 
SS8,  llSl;  Stone  v.  nilnoii  C.  B.  Co.  110 
D.  8.  347,  20  L.  ed.  BOO,  «  Sup.  Ct  Rep. 
348;  Stone  v.  New  Orleana  ft  N.  E.  B.  Co. 
lis  V.  S.  8SS,  20  L.  ed.  601,  6  Sup.  Ct.  Bep. 
349,  301;  Dow  v.  Beidelman,  120  U.  S.  SSO, 
31  L.  ed.  841,  1  Inters.  Com.  Rep.  66,  8  Snp. 
Ct.  Rep.  1028;  Charlotte,  C.  ft  A.  B.  Co.  V. 
Oibbea,  142  U.  8.  886,  30  L.  ed.  1001,  18 
Sup.  Ct  Bep.  208;  (Aioago  ft  0.  T.  B.  Co. 
V.  Wellman,  148  D.  &  SSB,  8«  L.  ed.  176,  IS 
■up.  Ct  Bepw  4Mi  Paaiaall  v.  Oraat  Nortb- 
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MaJgnmenU  of  error  rut  upon  the  hypoth- 
eiia  that  the  order  which  the  court  be- 
low enforoed  wu  eo  Arbitrary  uid  an- 
nasouable  in  Its  character  aa  to  transcend 
tha  limits  of  regulation,  and  to  be  in  effect 
a  denial  of  due  proceis  of  law,  or  a  depriTa- 
tloQ  of  the  eqnal  protection  of  the  law*. 

Aa  the  public  power  to  regnlate  railways 
and  the  private  ri|^t  of  ownership  of  such 
property  eoezlst  and  do  not  the  one  destroy 
the  other,  it  has  been  settled  that  the  right 
of  ownership  of  railway  property,  like  other 
property  rights,  finds  protection  In  cmstl- 
tntlonal  guaranties,  and,  therefore,  wher- 
ever the  power  of  regulation  la  exerted  In 
*Deh  an  arbitrary  and  unreasonable  way  as 
to  oanse  It  to  be  in  efFeet  not  a  r^ulatton, 
but  an  infringement  upon  tlM  right  of 
ownership,  such  an  exertion  of  power  is  void 
because  repugnant  to  the  due  proeess  and 
equal  protection  clauses  of  the  I4th  Anend- 
meat4  The  result,  therefore.  Is  that  the 
proposition  relied  upon  is  well  founded  If  it 
be  that  the  order  which  the  court  below 
enforced  was  of  the  arbitrary  and  un- 
reasonable ohaiwzter  asserted. 

In  oomlng  to  oonslder  the  question  just 
stated  it  must  be  borne  In  mind  that  a 
oourt  may  not,  under  the  guise  of  protect- 
ing private  property,  extend  Its  authority 
to  a  subject  of  regulation  not  within  iU 
competency,  but  Is  confined  to  ssoertainlng 
whether  the  particular  assertion  of  the 
legislative  power  to  regulate  has  been  exer- 
dsed  to  so  unwarranted  a  degree  as.  In 
substance  and  effect,  to  exceed  regulation, 
and  to  be  equivalent  to  a  taking  of  proper- 
ty without  due  process  of  law,  or  a  denial 
of  the  equal  protection  of  the  laws.  We 
JJ  shall  not,  In  analyzing  the  case,  undertake 
■  to  review  In  their  order  the'ten  propositions 
of  error  found  in  the  record  and  reproduced 
In  the  briefs  of  counsel,  as  each  proposition. 


although  numbered  separately,  but  mlter- 
ates  grounds  of  error  to  be  found  in  the 
others.  In  other  words,  the  various  grounds 
of  error  are  so  Interblended  in  the  several 
prapositiotts  as  to  render  it  impossible  to 
treat  one  as  distinet  from  the  other.  All 
the  grounds,  however,  which  the  proposi- 
tions assert  as  establishing  the  arbitrary 
and  unreasonable  character  of  the  order 
complained  of  may  be  embraced  under  four 
general  headings,  which  we  prooeed  to  dia- 

1.  That  th€  order  mu  orbitrofV  a"^  •*■•• 
roMonafile,  bscowM  beyond  the  leope  of  the 
ovtAority  delegated  to  the  eorporatuM  earn- 
miaeion  hg  the  wtate  law. 

Am  this  proposition  involves  no  Federal 
question,  and  is  concluded  by  the  Judgment 
entered  below,  we  put  the  subject  out  of 
view.  And,  although  not  cognate  to  this 
proposition,  to  clear  the  way  for  the  ooo- 
slderatlon  of  the  substantial  Issues,  we  also 
put  aside  the  suggestion  made  In  argument, 
that,  as  the  Southern  Railway,  by  its 
change  of  schedule,  ori^nally  rendered  the 
connection  at  Belma  impossible,  therefore 
that  road  should  have  been  compelled  to  re- 
store the  connection  by  a  modification  of 
the  schedule  or  schedules  of  the  trains  by 
It  operated.  We  put  this  suggestion  aside 
because  It  does  not  seem  to  have  been 
seriously  urged  in  the  court  below,  and  be- 
sides is  BO  directly  refuted  by  the  findings 
that  we  think  It  requires  no  further  notice. 

2.  The  order  toot  arbitrary  and  unretMon- 
ahJe,  heeauae,  wften  properly  ootieidered,  4t 
impoted  upon  (he  Ooatt  Line  a  duty  foreifm 
to  ita  obligation  to  famieh  adequate  fae34- 
tiea  for  thoa*  traveling  upon  ita  road. 

This  rests  upon  the  assumption  that,  as 
the  order  was  based  not  upon  the  neglect  of 
the  Coast  Line  to  afford  facilities  for  travel 
over  Its  own  road,  but  because  of  the  fail- 


em  R.  Co.  lei  u.  s.  eie,  aeo.  40  l.  ed.  sss, 

844,  16  Sup.  Ct.  Rep.  70S;  Louisville  A  N. 
B.  Co.  V.  Kentucky,  181  U.  S.  677,  696,  40 
h.  ed.  649,  8S7,  16  Sup.  Ct.  Rep.  714;  Wis- 
cousin,  M.  &  P.  R.  Co,  v.  Jacobson,  179  U. 
B.  2B7,  45  L.  ed.  194,  ei  Sup.  Ct  Rep.  US; 
Minneapolis  ft  Bt.  li.  R.  Co.  v.  Minnesota, 
1S6  U.  B.  SG7,  46  L.  ed.  1181,  22  Sup.  CL 
Rep.  eOO;  IGnneapolIs  &  St  L.  R.  Co.  v. 
Uinoesota,  1B3  U.  S.  G3,  48  L.  ed.  614,  24 
Sup.  Ct.  Rep.  3M;  Chicago,  B.  &  Q.  R.  Co. 
v.  Illlnoia.  200  U.  S.  G6I,  S84,  SO  L.  ed.  696, 
608,  26  Sup.  Ct.  Rep.  341 ;  Atlantic  Coast 
Une  R.  Co.  V.  Florida,  203  D.  8.  2S6,  SIL. 
ed.  174,  27  Sup,  Ct  Rep.  108 ;  Beaboard  Air 
Line  R.  Co.  V.  Florida,  203  O.  S.  261,  SI  L. 
ed.  170,  27  Sup,  Ct  Rep.  108. 

JStone  V.  Farmers'  Loan  ft  T.  Co.  114 
V.  8.  307,  331,  2S  L.  ed.  636,  644,  «  Sup. 
Ot  Rep.  334,  3B8,  1191;  Chicago,  M.  &  St. 
r.  R.  Co.  V.  Uinnesota,  IH  U.  &  41B,  488, 


23  L.  ed.  070,  B70,  3  Inters.  Com.  Rep.  20ft, 
10  Sup.  Ct.  Rep.  462,  702;  Chicago  A  O,  T. 
R.  Co.  V.  Wellman,  143  U.  B.  339,  344,  3ft 
L.  ed.  176,  179,  12  Sup.  Ot.  Rep.  400;  Rea- 
gan V.  Farmers'  Loan  ±  T.  Co.  164  U.  S. 
362,  399,  SS  L.  ed.  1014,  1024,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct  Rep.  1047 ;  St. 
Louis  &  B.  F.  R.  Co.  T.  Gill,  156  U.  S.  649,. 
6B7,  3«  L.  ed.  667,  870,  16  Sup.  Ct.  Rep. 
484;  Chicago,  B.  4  Q.  R,  Co,  v,  Chicago,. 
166  U.  S.  226,  241,  41  L.  ed.  BTS,  986,  17 
Sup.  a.  Rep.  BBl ;  Smyth  v.  Aiops,  169 
U.  S.  40B,  612,  42  L.  ed.  819,  B38,  18  Sup. 
Ct.  Rep.  418;  Chicago,  M.  ft  St  P.  B,  Co. 
V.  Tompkins,  178  U.  S.  167,  172,  44  I*  ed. 
417,  420,  20  Sup.  Ct  Rep.  336;  Minneapolis, 
ft  St.  L.  R.  Co.  V.  Minnewita,  186  U.  & 
207,  48  L.  ed.  IISI,  22  Sup.  Ot  Rep.  OOOg 
Chicago,  B.  ft  Q.  R.  Co.  T.  Illinois,  200  D.. 
S.  661,  S02,  60  lb  ed.  SOe,  eoO,  26  Sup.  Ok. 
Bep.  S41. 


oy  Google 


mo. 


ATLANTIO  a  L.  B.  CO.  T.  NOBTH  OABOLINA  COKP.  COlf. 


an  to  fnmiBh  fadlitiea  to  thoM  trmrdlng 

on  the  Goaat  Una  who  dealred  alBo  to  oon- 

nwt  with  uid  tr»T«l  on  the  Sonthem  road, 

n  therefore  Uw  older  wui  In  no  Jiut  Mnw  a 

•  regulation  of  the  btuineM*  of  the  CSoaet 
line.  This  ndnoea  itaelf  to  the  contention 
that,  although  the  goTarnmental  power  to 
regnjate  exiata  in  the  intereet  of  the  publio, 
jet  It  does  not  extend  to  securing  to  the 
publio  reMonable  faclUtiea  for  making  oon- 
neotion  between  different  oarrien.  Bat 
the  propoiitlon  deatroTi  itaeU,  einoe  at  ono 
and  the  aame  time  It  admlte  the  plenai? 
power  to  regulate,  and  yet  TlrtnaJly  denies 
the  effldenof  of  that  anthoritjr.  That 
power,  as  we  hare  seoi,  takes  Its  origin 
Item  the  qnaii  pnbUo  natnre  of  the  bnsl- 
neea  in  wbioh  the  carrier  b  oigaged,  and 
embraeea  tlist  biuinesi  in  its  entirety; 
whieh,  of  eoarse.  Includes  the  intj  to  re- 
quire carriers  to  make  reasonable  connec- 
tions with  other  roads,  so  as  to  promote  the 
eonTcnienoe  of  the  traveling  public  In 
ooniidering  the  facts  found  below  as  to  the 
eonnertion  in  qneation,  that  le,  the  popu- 
lation contained  in  the  large  territorjr 
whose  eouToiienee  was  subserved  by  the 
eonnection,  and  the  admission  of  the  rail- 
road as  to  the  importanoe  of  the  connection, 
we  oonctude  tliat  the  order  in  question,  con- 
sidered from  the  point  of  view  of  the  re- 
quirements of  the  publle  interest,  was  one 
eoming  clearly  within  ihe  scope  of  the 
power  to  enforce  just  and  reasonable  regu- 
lations. 

8.  That  the  fooilittet  aforiUd  t\e  puftlu) 
by  the  railroad  icere  of  auoA  «  oAoraoter  aa 
t»  dmonttrate  that  the  evtra  bunle»  which 
teotild  remit  from  the  somplinnoe  toith  the 
order  teat  iohoIl|r  arbitrarv  and  impeasm- 
able. 

This  rest*  upon  the  assumption  that  as 
there  were  ioTsral  exietiiig  dally  connee- 
tions  between  trains  of  the  Coast  Line  and 
those  of  the  Sonthem  at  Selma,  which 
might  be  availed  of  by  those  desiring  to 
travel  from  eastern  to  western  North  Caro- 
lina and  beyond,  and  as,  besides,  the  proof 
established  that  anotlier  connection  operat- 
fng  the  same  result  was  afforded  by  way  of 
Weldon  and  the  Seaboard  Air  Line  to 
Balelgh  and  thence  further  west,  therefore 
it  was  both  arbitrary  and  nnreasouable  to 
superadd  an  unneoessary  eonnectiou.  Con- 
ceding, as  must  b«  done,  that  the  nature 
and  extfot  of  the  existing  facilities  fnr- 
gnlshed  by  a  carrier  for  the  publio  eonven- 

•  lenee  are*eseential  to  be  considered  in  de- 
termining whether  an  order  directing  an  in- 
•rease  of  such  facilities  Is  just  and  reason- 
able, and  tliat  the  defloiency  of  facilities 
must  clearly  appear  to  Justify  an  order 
direotlng    the    furnishing  nt  new  and  ad- 

n  B.  a— as. 


ditional  tedlities,  we  think  the  proposition 
here  relied  on  to  be  without  merit.  Its 
error  arises  from  assuming  that  adequate 
fatalities  were  afforded  at  Selma  or  via 
Weldon  and  the  Seaboard  without  refer- 
ence to  the  order  complained  of.  In  view 
of  the  facts  as  to  the  oonnections  at  Selma 
and  the  Weldon  route,  found  by  the  com- 
mission and  reiterated  by  the  court,  which 
we  have  previously  stated,  and  which  we 
acoept,  we  cannot  esoape  drawing  for  our- 
salves  the  eonelnsiim  deduced  both  by  the 
commission  and  the  court  below  that  the 
eouieetions  relied  on  were  wholly  inade- 
quate for  the  publle  otmvenlence,  and,  there- 
fore, a  state  of  things  existed  justifying  the 
order. 

4.  That,  AoiMiMr  atA«ru»««  fvtt  and 
r«aaondble  the  order  may  hove  been,  it  ia 
inAarmtly  vnjuet  and  wureaeotiahle  htcauae 
of  the  naturs  of  the  burdm  whieh  <t  neoes- 
«ar*Iy  impoeee. 

This  proposition  Is  based  on  tlte  hy- 
pothesis that  the  order,  by  neoessary  in- 
tendment, directed  the  Coast  Line  to  oper- 
ate  an  additional  train,  although  such  train 
oould  .not  be  operated  without  a  daily  pe- 
cuniary loss.  The  premise  npon  which  this 
proposition  rests  would  seem  to  be  ir- 
relevant, since  the  eourt  below.  In  one 
aspect  of  its  opinion,  treated  the  order  of 
the  oommlssion  as  not  requiring  the  opera- 
tion of  an  extra  train  from  Bocky  Mount 
to  Selma.  Yet,  as  the  tacts  found  by  tlie 
oommlssion  and  which  were  affirmed  by  tlis 
court  would  indicate  that  it  was  considered 
that  the  operation  of  such  train  was  the 
most  direct  and  efficient  means  for  making 
the  ordered  eonnection,  and  as  the  court 
considered  and  passed  npon  the  duty  of  tlifl 
railroad  to  eomply  with  the  order,  even  If  to 
do  so  it  became  necessary  to  operate  the 
extra  train  at  a  loss,  we  think  the  proposi- 
tion relied  upon  is  open  and  must  be  de- 
dded.  The  contention  Is  that  the  fact  that 
some  loss  would  result  from  the  require- 
ment that  the  extra  train  be  operated,  in 
and  of  Itself,  eonolnslvely  establishes  thej 
*nnreasonabIeneBS  of  the  order,  and  demon-  • 
strates  that  to  give  it  effect  would  consti- 
tute a  taking  of  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment.  Conclusive  support  for  this 
contention.  It  Is  Insisted,  is  afforded  by  the 
doctrine  npheld  in  Smyth  v.  Ames,  IS9  U- 
B.  46a,  42  L.  ed  S19,  18  Sup.  Ct.  Kep.  418, 
and  the  ooaes  wUch  preceded  that  decision. 
The  cases  relied  upon,  however,  only  in- 
volved wbetlier  a  general  scheme  of  maxi- 
mum rates  imposed  by  state  authority  pre- 
vented the  nUlroads  from  earning  a  reason- 
able compensation,  taking  Into  view  all 
proper  oonslderatlons  as  to  the  value  of 
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the  propert  J  and  tbe  coat  of  operation,  and, 
If  ao,  whether  the  enforaemeDt  of  ratM  lo 
mreftsoiiablj  low  wonid  be  nnjnat  and  nn- 
rcMoiuible,  and,  therefore,  be  oonftseatlon, — 
that  »,  a  taking  of  propartj'  without  dne 
process  of  law,  in  riolatioa  of  the  ConaU- 
tvtion  of  the  Unit«d  Btatea.  The  princi- 
ple upon  which  the  eases  in  qneation  pro- 
ceeded waa  thus  Bonuned  up  bj  Hr.  Justioe 
Harlan,  delivering  the  opinion  of  the  oourt 
in  SmTtb  T.  Amea,  IBS  U.  a  62fl,  42  L.  ed. 
B42,  18  Sup.  Ct.  Bep.  128: 

"A  state  eoadtment,  or  regnlattons  madn 
nnder  the  authority  of  a  state  enaetnent, 
catablishing  rates  for  the  transportation  of 
pereouB  or  property  by  railroad  that  will 
not  admit  of  the  carrier  earning  such  oom- 
pensation  as,  under  all  the  drcnmstanoes, 
Is  just  to  it  and  to  the  public,  would  de- 
prive sueh  carrier  of  its  property  without 
due  process  of  law,  and  deny  to  It  the 
equal  protection  of  the  laws,  and  would, 
therefore,  be  repugnant  to  the  I4th  Amend- 
inent  of  the  Constitution  of  the  United 
Btatea." 

But  this  ease  does  not  Involve  the  en- 
forcemant  by  a  state  of  a  general  eeliema 
of  raaximnni  rates,  but  only  whether  ai 
exercise  of  state  authority  to  wmpel  a  car- 
rier to  perform  a  particular  and  spedfled 
duty  is  so  inherently  unjust  and  unres 
able  as  to  amount  to  Uie  deprivation  of 
property  without  due  process  of  law  or  a 
denial  of  the  eqnal  protection  of  the  laws. 
In  a  case  involving  the  validity  of  an  order 
mfordng  a  aeheme  of  Tw.Tlnnnm  rates, 
eouT«e  the  finding  that  the  enforcement  of 
euch  scheme  will  not  produce  an  adequate 
g  return  for  the  operation  of  the  railroad,  in 
■  and  of  itself'demonstratea  the  unreasonable- 
BMS  of  the  order.  Such,  however,  la  not  the 
ease  when  the  question  la  as  to  tjie  validity 
of  an  order  to  do  a  particular  act,  the  do- 
ing of  which  does  not  Involve  the  question 
of  the  profltableneas  of  the  operation  of  the 
railroad  aa  an  entirety.  The  dlfferenoe  be- 
tween the  two  cases  la  illustrated  in  Bt. 
louia  4  B.  F.  R.  Co.  v.  Gill,  IM  U.  8.  Hff, 
19  L.  ed.  607,  IB  Sup.  Ct.  Rep.  484,  and 
lOnneapolls  ft  St.  L.  R.  Co.  v.  Uinnesota, 
186  U.  e.  2ST,  4B  L.  ed.  IISI,  BS  Sup.  Ct. 
Bep.  MM.  But  even  If  the  rule  applicable 
to  an  entire  rote  scheme  were  to  be  here 
applied,  ae  the  findings  made  below  aa  to 
the  net  eamlnga  eouatrain  na  to  conclude 
that  adeq;nata  remuneration  would  result 
from  the  gmeral  <^ration  of  the  rates  in 
force,  even  allowing  for  any  loss  oecaaloned 
by  the  running  of  the  extra  train  In  ques- 
tlOB,  it  followa  that  the  order  would  not 
W  unreasonable,  eren  If  tested  by  the 
doctrine  aunounead  in  Smyth  t.  Amsa  and 
Idadred  easM. 


It  Is  Insiated  that,  although  the  case  ba 
not  eontrolled  by  the  doctrine  of  Smyth  ▼. 
Ajna*,  nevertheless  the  arbitrary  and  un- 
reasonable character  of  the  order  results 
from  the  fact  that  to  execute  it  would  re- 
quire the  operation  of  a  train  at  a  loaa,  even 
if  the  result  of  the  loss  so  occagioned  would 
not  have  the  effect  of  reducing  the  aggre- 
gate net  earnings  below  a  reasonable  profit. 
The  power  to  fix  rates.  It  is  urged,  In  the 
nature  of  things.  Is  restricted  to  providing 
for  a  reasonable  and  Just  rate,  and  not  to 
compelling  the  performance  of  a  service  for 
such  a  rate  as  would  mean  the  sustaining 
of  an  actual  loss  In  doing  a  particolar 
Berrice.  To  hold  to  the  contrary.  It  ia 
argued,  would  be  to  admit  that  a  regulation 
might  extend  to  directing  the  rendering  of 
a  service  gratnltoualy  or  the  performanoe  of 
first  one  service  and  then  another  and  still 
another,  at  a  loss,  which  could  be  continnsd 
In  favor  of  selected  Interests  until  the  point 
was  reached  where,  by  compliance  with  the 
last  of  such  mnltiplied  orders,  the  sum 
total  of  the  revenues  of  a  railroad  would 
be  reduoed  below  the  point  of  producing  a 
reasonable  and  adequate  return.  But  these 
extreme  suggeatlona  have  no  relation  to  the 
ease  in  hand.  Let  it  be  conceded  that  If  a 
scheme  of  maximum  rates  waa  imposed  byS 
state  authority,* aa  a  whole  adequately  r«-  ■ 
mnnerative,  and  yet  that  some  of  and 
rates  were  so  uneqnal  as  to  exceed  the 
flexible  limit  of  Judgment  whteh  belongs  to 
the  power  to  fix  rates,  that  Is,  transcend- 
ed the  limits  of  Just  elasBiflcatlon,  and 
amounted  to  the  oreatiou  of  favored  class 
or  cloasea  whom  the  carrier  was  compelled 
srve  at  a  loss,  to  the  detriment  of  other 
I  or  cTaasea  upon  whom  the  burden  of 
such  loss  would  fall,  that  such  legislation 
would  be  so  Inherently  unreasonable  as  to 
constitute  a  violation  of  the  due  pioeeaa 
and  equal  protection  dauaea  of  the  14th 
Amendment.  Let  It  also  be  conceded  that 
a  like  repugnancy  to  the  OonstituUon  of 
the  United  States  would  arise  from  an  order 
made  in  the  ezendae  of  the  power  to  ilx 
a  rate  when  the  result  of  the  enforoement 
of  such  order  would  be  to  compel  a  carrier 
to  serve,  for  a  wholly  Inadequate  eonpeasa- 
tion,  a  class  or  classes  selected  for  legla- 
latlve  favor,  eren  If,  eonddaiing  rates  aa  • 
whole,  a  reasonable  return  from  tha  opera- 
tion of  Ita  road  might  be  received  by  tha 
carrier.  Neither  of  these  oonoesaions,  how- 
can  control  the  ease  In  hand,  alnae 
it  does  not  directly  involve  any  queaticm 
whatever  of  the  power  to  fix  rates  and  tha 
oonstltutionol  Umitatlms  oontmlling  tha 
exerulss  of  that  power,  but  la  eoncoiMd 
solely  with  aa  ndsr  diraetliig  ft  eaiiier  ta 
furnish  a  fadUty  wUA  It  b  ft  pftrt  of  Iti 
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general  dutj  to  fnmiBh  for  tlie  public  oon- 
Tenience.  Iha  diatinction  botween  an  order 
relating  to  nicti  a  subject  and  an  order  Ox- 
ing  t»tei  ooming  within  eitlier  of  tlie  hj- 
potbesea  wiiiali  we  baTB  stated  ia  apparent. 
Thia  is  10  beoiitue,  a*  the  prima]  dutj  of 
a  carrier  ia  to  furaiah  adeqnata  fadlitiea  to 
the  public,  that  duty  iiiar  well  be  com- 
pelled, although,  by  doing  go,  aa  an  Inol- 
dent  aome  pecuniarj  lose  from  rendering 
Bucb  eerrioe  may  leault.  It  follows,  tliera- 
foR,  that  the  mere  inenrring  of  a  loas  from 
the  performance  of  inch  a  duty  doea  not. 
In  aikd  of  itaelf,  neoesaarilf  give  riae  to  the 
oonclualoD  of  unreaaonableness,  sa  would 
be  tba  caae  where  the  whole  aoheme  of  rate* 
waa  unreaaonable,  nnder  the  doetrine  of 
Smyth  T.  Amea,  or  tinder  the  coneeasiona 
made  in  the  two  propoattlons  we  have 
|b  atated.  Of  oourae,  the  fact  that  the  fnraiah- 
■  Ing  of  a  neaa8Bar7*fadlit7  ordered  may  oa- 
eaalon  aa  Incidental  peannlaiT  loaa  ia  aa 
Important  criteria  to  be  taken  into  rlaw 
In  determining  tlie  reaeonableneaa  of  Um 
«Tder,  bat  it  Is  not  the  only  one.  Aa  the 
duty  to  famish  noeaasary  fadUties  la  eo- 
termlnooa  with  the  powera  of  the  oorpo- 
ratlon,  the  obligation  to  diaeharge  that  duty 
BHiat  be  considered  in  coaneotion  with  the 
nature  and  prodnctlveneaa  of  the  corporate 
bueineei  as  a  whole,  tlie  character  of  tlie 
■errlcM  required,  and  the  public  need  for  its 
performance.  A  similar  eont«ntian  to  tlie 
ens  we  are  considering  was  adversely 
pasted  upon  In  Wisconain,  U.  ft  F.  R.  Oo. 
T.  Jaoobaon,  ITS  U.  S.  287.  4SIi.ed.ID4,  21 
Sop.  Ct.  Sep.  115.  That  ease  InnlTed  the 
■nforeement  of  an  order  of  a  etate  railroad 
eommlaalon  directing  a  railroad  oompany  to 
acquire  the  necessary  land  and  make  a 
traek  eonnectfon  for  the  porpose  of  afford- 
ing faciliUee  for  the  Interoliange  of  bnsinesa 
with  another  road-  The  court,  after  holding 
that  the  order  was  not  ao  unjnat  and  un- 
reasonable aa  to  be  repugnant  to  the  Consti- 
tution of  the  United  States,  disposed  of  the 
eontention  that  the  order  was  void  because 
Mmpllanee  with  it  would  neoesaltate  the 
incurring  of  expense,  by  saying  (179  U.  B. 
SOS,  46  L.  ed.  201,  £1  Sup.  CL  Sep.  120) : 
"Although  to  carry  out  the  judgment 
may  require  the  ezerdse  by  the  plaintiff  in 
error  of  the  power  of  eminent  domain,  and 
will  alio  result  in  some,  comparatively 
apel^ng,  small  erpense,  yet  neither  fact 
fnmiBhes  an  answer  to  the  application  of 
defendant  in  error.  Worcester  v.  Norwich 
4  W.  S.  Co.  109  Hass.  112;  People  ex  r«L 
Green  r.  Dntchesa  ft  a  R.  Co.  S8  N.  Y.  1S2, 
163;  People  ex  rel.  Kimball  t.  Boston  ft  A. 
R.  Co.  TO  N.  T.  STO;  People  r.  New  fork, 
L.  B.  ft  W.  R.  Co.  104  N.  T.  SS,  «T,  6B  Am. 
Bep.  4B4,  9  N.E.  BSO." 


GBEBM  T.  CatCAaO,  B,  *  Q.  B.  00.  M* 

(Ml  U.  B.  GSO) 
BOBEBT  IL  OBBBN,  Plff.  In  Bir., 


Writ  and  proceta— cerrica  on  f  0Tei{a  corpo- 
ration— what  is  doing  buainess. 

Soliciting  through  its  district  freight 
and  passenger  agent  is  Philadelphia,  freight 
and  pn  snimgnr  traSe  for  a  railway  company 
incorporatwE  In  Iowa  and  having  Its  eastern 
terminal  at  Chicago,  is  not  doing  buBiaess 
witliin  the  eastern  district  of  Pennsylvania 
In  such  a  sense  that  proceoa  can  be  serred 
upon  the  corporation  there, 

[No.  485.] 


IN  BRROR  to  the  Circuit  Court  of  the 
United  State*  for  the  Eaateni  DUtrict 
of  PennsylTaula  to  rarlew  a  judgment  mak- 
ing absoIntM  a  rule  to  show  cause  why  the 
serrieo  of  summons  upon  a  foreign  corpora- 
tion should  not  be  vacated,  on  the  gnrand 
that  the  eorporation  was  not  doing  buaineaa 
In  the  district,    AJBrmed. 

Bee  same  case  below,  147  Fed.  T6T. 

The  facta  are  stated  In  the  opinion. 

Heasra.  John  6.  Johnson  and  Frank  P. 
Pridiard  for  plaintiff  In  error. 

Ur.  naada  Bairie  tor  defendant  In  «r- 


•Hr.  Juatka  Moody  deHremd  the  opinion* 
of  the  eourti 

The  plaintiff  la  error,  a  dtisen  of 
Pennsylvania,  brought  an  action  in  the 
dreutt  oourt  for  the  Baat«m  district  of 
Fennaylvanla  to  reoorer  dajnages  for 
personal  Injuries  alleged  to  have  been  in- 
curred in  Colorado  through  the  n^ligettaa^ 
of  the  defendant,  against  the  defendant  Ing 
error,  a  corporation  (created  by  the  laws  of* 
the  state  of  Iowa,  and,  therefore,  for  Juris- 
dIoUonal  pnrpoaea,  a  dtisen  of  that  etata. 
The  return  upon  the  writ  shows  a  serviee 
"on  Chicago,  Burlington,  ft  Quincy  Railway 
Company,  a  corporation  which  Is  doing  busi- 
ness in  the  eastern  district  of  Pennsylvania 
.  .  .  by  giving  a  true  and  attested  copy 
to  Harry  E.  Heller,  agent  of  said  corporft- 
tion."  The  defendant  appeared  specially 
for  the  porpote  of  disputing  jurlsdiotioa. 
The  circuit  court  held  that  the  serrlce  waa 
insuffident,  because  the  defendant  was  not 
doing  business  within  the  district,  and  that 
dedslon  Is  brought  here  by  writ  of  tmr 
for  review. 

The  jorlsdletion  of  the  cirenit  court  la 
this  case  was  founded  solely  upon  the  fact 
that  the  parties  were  dtlseni  of  different 
states.  In  such  a  cose  the  anlt  may  be 
Inuught  la  the  dUtriat  ol  tha  residence  of 
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•Ither.  Art  of  March  S,  1BT5,  clup.  137,  I  1 
[18  StJLt.  at  L.  470,  chap.  137],  aa  corrected 
by  act  of  August  13,  1S8S,  chap.  866,  )  1  [EG 
Stat  at  L.  434,  U.  S.  Comp.  SUt.  1901,  p. 
MS).  But  to  obtain  jurisdiction  there  mnit 
b«  lerriee,  and  the  Berrioe  wu  upon  the 
corporation  in  the  eaat«ni  district  of 
Pennt^lvania.  Its  validity  depends  npoa 
whether  the  corporation  was  doing  business 
In  that  district  In  such  a  manner  and  to 
such  an  extent  as  to  warrant  the  inference 
that,  through  its  sgenta.  It  waa  present 
there. 

The  eastern  point  of  the  defendant's  line 
of  railroad  was  at  Chicago,  whenm  Its 
tracks  extended  westward.  The  bnsinesa 
(or  which  it  was  incorporated  was  the  car- 
riage of  freight  and  paaaengen,  and  the 
construction,  maintenance,  and  operation  of 
a  railroad  for  that  purpoM.  As  inddental 
and  collateral  to  that  bnrinesa  it  was 
proper,  and,  according  to  th«  businesi 
methods  generally  pursued,  probablj 
aentisl,  that  freight  and  paaeengsr  tr 
should  be  Bolidted  In  other  parts  of  th« 
country  than  those  through  which  the  de- 
fendant's tracks  ran.  For  the  purpose  of 
conducting  this  incidental  buaineas  the  de- 
fendant employed  Mr.  Heller,  hired  an  office 
for  him  in  Philadelphia,  deeignated  him, 
as  diitrtct  freight  and  passenger  agent,  and 
In  many  ways  advertised  to  the  public 
these  facts.  The  business  of  the  agent  waa 
to  solicit  and  procure  passengers  and  freight 
„  to  be  transported  over  the  defendant's  lino. 
N  For  conducting  this  business  several  clerks 
■  and  Tariona  traveling  pataenger^and  freight 
agents  were  employed,  who  reported  to  the 
agent  and  acted  nnder  bis  diractlon.  He 
■old  no  tickets  and  received  no  payments 
for  transportation  of  freight.  When  a  pro- 
spective paasenger  desired  a  ticket,  and  xp- 
plied  to  the  agent  for  one,  the  agent  took 
the  applicant's  money  and  procured  from 
one  of  the  railroads  ranning  west  from 
Philadelphia  a  ticket  for  Chicago  and  a 
prepaid  order,  which  gave  to  the  applicant, 
upon  his  arrival  at  Chicago,  the  right  to 
receive  from  the  Chicago,  Burlington  ft 
Qulncy  Railroad  a  ticket  over  that  road.  Oe- 
easionally  he  sold  to  railroad  employees, 
who  already  had  tickets  over  intermediate 
lines,  orders  for  reduced  rates  over  the  de- 
fendant's lines.  In  some  cases,  for  the  con- 
venience of  shippers  who  had  received  hills 
of  lading  frran  the  initial  line  for  goods 
routed  over  the  defendant's  lines,  he  gave  in 
exchange  therefor  bills  of  lading  over  the 
defendant's  line.  In  these  bills  of  lading  It 
was  recited  that  they  should  not  be  in  force 
until  the  freJRht  had  been  actually  received 
by  the  defendant. 

The  question  here  is  whether  wrviea  upon 


the  agent  wai  snlBdent;  and  ona  element 
of  Iti  suffidenay  is  whether  the  facta  show 
that  the  defendant  corporation  was  doing 
business  wlthm  the  district.  It  Is  ofcvlons 
that  the  defendant  was  doing  tbeia  a  eon- 
siderable  business  of  a  eertain  kind,  al- 
though there  was  no  esiriags  of  freight  or 
passengers.  In  support  of  his  eontention 
that  the  defendant  waa  doing  business  with- 
in the  district  in  snch  a  sense  that  It  was 
liable  to  service  there,  the  plaintiff  dtea 
Denver  &  R.  O.  R.  Co.  T.  BoUer,  40  L.R.A. 
77,  41  C.  C.  A.  22,  100  Fed.  788,  and  Tuch- 
band  ▼.  Chicago  ft  A.  R.  Co.  IIS  N.  Y.  487, 
£2  N.  E.  Seo.  The  facta  in  those  cases  wei» 
similar  to  thosa  in  the  present  case.  But  1> 
both  eases  the  action  was  brought  In  the 
state  oonrta,  and  the  qneation  was  of  th* 
interpretation  of  a  state  statute  and  tlia 
jurisdiction  of  the  state  oonrta. 

The  business  shown  in  this  case  waa,  In 
substance,  nothing  mine  than  that  of 
.soUdtation.  Without  undertaking  tog 
formulate  any  general  rule  deflnti^  what* 
transaetions  will  oonatltnta  "doing  bad- 
ness" in  the  sense  that  lUbfllty  to  aervioa 
is  incurred,  we  think  that  this  Is  not  aioogh 
to  bring  the  defendant  within  the  dlattM 
so  that  process  can  be  served  upon  it.  Thfa 
view  acoords  with  several  dedstona  In  the 
lower  Federal  courts.  Uaxwell  v.  Atdiaon, 
T.  ft  6.  F.  R.  Co.  84  Fed.  £86;  N.  K.  Fair- 
bank  ft  Co.  V.  CIndnnati,  N.  0.  ft  T.  P.  R. 
Co.  4  a  a  A.  401,  »  U.  S.  App.  SI2,  04  Fed. 
420;  Union  Associated  Press  t.  Timea-Btw 
Co.  84  Fed.  410;  Earle  v.  Chesapeake  A  a 
R.  Co.  127  Fed.  2SS. 

The  judgment  of  the  dronft  Court  li  •!• 

<206  U.  B.  fXi'i 
SOLON   L.    FRANK   and    Samiial    Fraslb 
Doing  Business  under  the  Name  of  8.  L 
ft  8.  Frank,  Plffs.  In  Srr., 

JOSEPH  VOLLEOMMER,  Jr.,  as  TtnttM 
in  Bankruptcy  of  the  Estate  of  JaoDk 
Vogt,  a  Bankrupt,  and  Jacob  Vogt. 


ruptcy  of  the  proceeds  of  a  sale  of  the  ehak 
tels  covered  by  a  mortgage  given  by  tlw 
bankrupt,  which  sale  was  bad  pursuant  t» 
an  agreement,  approved  by  that  court,  pro- 
viding far  the  deposit  of  the  net  proceeda 
by  a  temporary  receiver  as  a  spectal  fnnd 
to  which  the  lien,  if  any,  of  the  chattel 
mortgage,  was  transferred,  does  not  deprivo 
a  state  court  of  its  jurisdiction,  under  tho 
bankrupt  act  of  July  I,  1808  (30  Stat  at  h. 
SU,  chap.  S41,  U.  S.  Comp.  Stat  ISOl,  p. 
8481),  I  23b,  of  a  suit  by  the  tmstM  b 
bankruptcy  to  set  aside  the  mortgage  as  la 
fraud  M  creditors. 
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Knot  to  state  coitit— praramptloii  m  to 
flodingi  below. 

2.  If  It  wu  neocaniy  for  k  tnutM  In 
twiikrnpt«7  to  repreoent  Jndgmant  «■  well  «• 
simple  contract  erediton  when  kttMking 
the  validity  of  a  chattel  mortgmae  given  by 
the  bankrapt,  it  -will  be  preeame^  on  a  writ 
of  error  from  the  Federal  Supnine  Court  to 
renew  a  judgment  of  a  itate  court  Mttlng 
aelde  the  mortgage  aa  In  fraud  of  ereditort, 
that  the  trial  court,  fn  r*^"'"g  opon  all  the 
evidence,  foimd  that  he  did  repreaent  both 
eUaaeB  of  oreditora,  where  the  record  ehowa 
that  the  entire  record  of  the  proceedingB  in 
the  bankruptcy  court,  though  not  returned 
to  the  Federal  Supreme  Court,  wae  In  ori- 
denee  before  the  trial  court. 

Error  to  state  court — qneatiDna  reriewable 
— when  raised  in  time. 

3.  The  objection  that  the  tnutea  In 
bankrupt^  had  no  right  to  attack  the  Ta- 
lldity  of  a  chattel  mortgage  given  by  the 
bankrupt,  because  it  did  not  appear  that  be 
repreeented  anj  but  simple  eontraot  eredit- 
ora,  is  too  late  to  be  available  on  a  writ 
of  error  frtan  the  Federal  Supreme  Court  to 
a  state  court,  when  the  point  was  not  made 
In  the  trial  court 

[No.  184.] 


IN  EREOK  to  the  Appellate  Divlaion  of 
the  Supreme  Court  of  the  State  of  Hew 
York  for  the  Second  Department  to  review 
a  judgment  affirming  a  Judgment  of  a 
■pedal  term  of  the  Supreme  Court  held  In 
■Bd  for  the  county  of  Kings,  in  that  atate, 
whloh  set  aiide  a  chattel  mortgage  given 
by  a  bankrupt  as  bdng  In  fraud  of  credit- 
Ois.    Affirmed. 

See  same  ease  below,  107  App.  IMv.  Wt, 
H  N.  Y.  Siqtp.  S21. 

H  Statement  by  Mr.  Chief  Jnstlee  FnUer: 
•  *  This  was  a  suit  commenced  tn  December, 
1902,  In  the  supreme  court  of  New  York  for 
the  county  of  Kings  by  Joseph  Vollkom- 
mer,  Jr.,  as  tmatee  In  bankruptcy  of  the 
estate  of  Jacob  Vogt,  bankrupt,  againat 
Solon  Ii.  Frank  and  Samuel  Frank,  doing 
boslneas  aa  S.  L.  &  B.  Prank,  and  Jacob 
Vogt,  to  set  aside  an  alleged  chattel  mort- 
gage on  certain  horses,  hameea,  wagona, 
etc,  given  by  Vogt  to  defendante  Frank, 
April  18,  lEK^,  as  fraudulent,  and  Intended 
te  hinder,  delay,  and  defraud  eredttors. 

The  mortgagees  had  teken  poaaesslon, 
and  eredltora  immediately  thereafter  filed 
petitions  in  bankruptcy  agtdnst  Vogt  in 
tbs  district  court  of  the  United  States  for 
the  eastern  district  of  New  York,  where- 
upon and  on  June  30,  190E,  one  Stonten- 
bnr^  was  appealed  tamposaiy  nesivar 
and  dnly  qnalifiad  as  mA 


As  alleged  In  the  oompUnt,  by  agrea- 
ment  between  the  Franks  and  the  petition- 
ing  ereditors,  which  was  approved  by  the 
district  conrt  and  entered  of  record  therein 
July  t,  A.  a.  1902,  H  was  provided  that  the 
property  In  question  ahonld  be  sold  at  pub- 
lie  anotion  on  July  8  by  the  temporary  re- 
ceiver; "that  the  expenses  of  the  sale  be 
paid  ottt  of  the  proeeeds  thereof;  that  the 
said  temporary  reoelrer  depoatt  the  net 
proceeds  of  said  sale  at  the  People's  Trust 
Company  of  Brooklyn  as  a  apoelsl  fund, 
there  to  await  the  further  order  of  the 
court  upon  due  notice  to  all  oreditora  who 
have  or  may  hereafter  appear;  that  the 
lien.  If  any,  of  the  alleged  chattel  mort- 
gage of  the  said  defendante  Frank  be  trans- 
ferred to  and  attached  to  said  apecial  fund, 
or  deposit,  In  lieu  of  and  to  the  same  ex- 
tent as  If  attaohed  to  the  said  property 
therdnbefon  directed  to  be  sold;  that.  In 
puranance  thereof,  aald  sale  was  had  on  the 
3d  of  July,  A.  D.  1002,  and  the  net  proceeds 
thereof,  amounting  te  about  CS,48Z.47,  were, 
on  or  about  the  lOth  day  of  July,  1902,  duly 
depoaitcd  In  the  People's  Trust  Company  of 
Brooklyn,  as  provided  by  aaid  agreement.' 

July  10,  A.  D.  190E,  Vogt  waa  duly  adjudi- 
cated an  Involuntary  bankrupt,  and  on  No-8 
vember  12,  a.  n.  I9(ffi,*Vollkommer,  Jr.,  waa? 
appointed  trustee  In  bankruptcy  of  Vogt, 
duly  qualified  Norember  21,  and  entend 
upon  the  dutlee  of  Us  office  as  trustee,  He 
thereafter  filed  this  complaint  againat  the 
Pranks  and  Vogt,  setting  up  the  proceed- 
ings, and  averring  that  defendants  Frank 
claimed  a  lien  upon  the  special  fund  to  the 
whole  aztent  thereof,  which  constituted  a 
cloud  on  pidntlff's  title  to  the  fund,  and 
he  demanded  judgment  that  the  chattel 
mortgage  be  declared  null  and  void,  and 
canceled  and  discharged  of  record,  and  that 
the  special  fund  be  declared  free  of  the  en- 
cumbranoe  of  the  alleged  chattel  mortgage, 
and  from  any  lien  or  claim  by  the  Franks 
under  the  mor^ge  or  otherwise.  The  trial 
eourt  held  that  the  mortgage  waa  made 
"with  the  intent  and  purpose  of  said  Vogt 
and  said  defendante  Frank  to  hinder,  de- 
feat, defraud,  and  delay  said  Vogt's  eredlt- 
ora." And  decreed  the  annulment  of  the 
mortgage,  and  that  It  was  "hio  lien  upon 
the  moneys,  vtti^  (G,481.47,  deposited  on 
July  eth,  1902,  by  Arthur  T.  Stoutenburgh, 
temporary  receiver.  In  tike  People's  Trust 
Company   of  Brooklyn,   New   York,   nnder 

order  of  the  district  court  of  the  United 
Stetes  for  the  eastern  district  of  New  York, 
made  July  2d,  1902."  The  ease  was  carried 
to  the  appellate  division  of  the  supreme 
court  and  the  decree  was  aflkined.  Leavw 
to  appeal  to  the  eonrt  of  appeals  was  de- 
nied by  the  apellate  dMalon,  and  subsa- 
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qimitlf  ij  an  mtaodatei  Judge  of  the  court 
at  appeals.  TUa  writ  of  •rror  ynt  than 
aUowed. 

Ur.  SoESi  Foitai  for  pUIntlfCi  In  error. 

Maun.  Fiaadi  B,  HnUIa  and  J.  Fnmk 

Tawger  for  defenduit  In  error  Tollkonuner. 

•  Mr.  Chief  Jvuttoe  Fnllei  delivered  th« 
opinion  of  the  ooorti 

Counsel  for  plnintiSB  ia  error  contended 
below  thnt  the  atnte  courts  hod  no  jurie- 
dktion  becatue  the  niit  wae  brought  to  ds- 
temdne  title  to  propertj  or  a  fund  in  the 
poeiession  of  the  district  aourt  of  the 
United  States.  The  bsnkruptqr  aot  of  Jnly 
I,  18Dg,  proTided  that  "wdtM  bj  the  trustee 
•hall  only  b«  brought  or  proseouted  In  the 
oonrta  where  the  bankrupt,  whose  estate 
b  being  administered  by  such  trustee, 
might  have  bron^t  or  proaecntad  them  If 
proceedings  in  bankruptcy  hsd  not  been 
instituted,  unless  ij  consent  of  the  pro- 
poeed  defendant."  SO  Stat,  at  L.  S44,  chap. 
641,  S  S3b,  U.  B.  Oomp.  SUt.  1901,  p.  S4S1. 

In  Bardes  t.  First  Nat.  Bank,  ITS  U.  S. 
IR4,  44  li.  ed.  1176,  20  Sop.  Ct.  Rep.  1000, 
we  held  that  the  bankruptcy  court,  cxoept 
by  the  oonsent  of  the  defendant,  bad  no 
Jurisdiction  to  try  and  determine  a  suit 
brou^t  by  a  trustee  in  bankruptcy  to  ra- 
oOTer  property  alleged  to  be  part  of  the 
bankmpt'a  estate,  or  to  have  been  tnuii- 
ferred  by  him  In  fraud  of  the  set,  but  that 
■neh  suits  must  be  prosaeuted  eltliar  In  the 
ttat«  oonrts  or  In  the  alrenlt  eourts  of  the 
United  States  when  dlTersIty  of  dttsenship 
aziated.  The  aot  of  1898  was  amended  by 
the  act  of  February  6,  1908  (S2  Btat  at  L. 
797,  chap.  48T,  U.  S.  Comp.  Stat  Supp.  IBOfi, 
p.  682),  I  19  of  which  provided  that  the  act 
^ould  "not  apply  to  bankruptcy  easee 
pending  when  thla  act  takes  effect,  but  such 
esses  shall  be  adjudicated  and  dlspoasd  of 
comfortably  to  Uie  provisions  of  tbs  said 
aet  of  July  first,  dghtcen  hundred  and 
ninety-eight.'' 

The  present  ease  w«s  eommeneed  In  1002, 
and,  boaldei,  the  amendment  gare  the 
bankruptcy  court  concurrent,  and  not  ez- 
elusive,  jurisdiction. 

We  give  in  the  margint  quotations  from 

tSection  23b:  "Snita  by  the  trustee  shall 
only  be  brought  or  proeeeuted  In  the  courts 
where  the  bankrupt,  whose  estate  Is  bring 
administered  l^  such  trustee,  mi^t  have 
brought  or  preaeouted  them  If  proeeedinga 
In  bankruptcy  had  not  been  instituted,  un- 
lens  by  oonsent  of  the  proposed  defendant, 
eacept  tvitt  for  the  reoovery  of  proporty 
undvr  ssotton  sisrty,  anhdiioMon  b,  an<f  see- 
tion  tiaty-Bov&n,  tubdivition  e." 

Section  SOb:  "If  a  bankrupt  shall  have 
ffina  a  prafarenea  within  four  months  be- 


the  acts  of  July  1,*1B90,  snd  February  &,■ 
1903,  the  amendments  mads  by  the  lattsr 
act  being  italidsed. 

Undoubtedly  the  state  court.  In  whtchS 
the  trustee  broughtthls  suit,  was  the  court* 
"where  the  bankrupt,  whose  estate  is  being 
adniiiiistered  by  such  trustee,  might  havn 
brought  or  prosecuted  them  [suits],  if  pro- 
eeedinga in  bankruptcy  had  not  been  insti- 
tuted," and  iU  JnrisdieUon  under  the  ap- 
plicable general  rule  moat  be  conceded. 

But  plaintiffs  In  error  contend  that  the 
posseesfon  by  the  bankmptey  court  of  the 
proeeede  of  the  sale  of  the  mortgaged  chat- 
tels deprlvea  the  state  oourt  of  Ita  conceded 
jurisdiction  to  set  aside  the  mortgage  as 
fraudulent. 

The  eootentlon  Is  wholly  InadmissibU. 
The  mortipigad  property  eonslsted  of  horses, 
vehicles,  harness,  et&,  and  the  order  of  (ale 
of  the  temporary  reeeiver,  agreed  to  by 
plaintiffs  in  error,  was  evidently  in  the 
interest  of  all  parties,  and  provided  for  the 
deposit  of  the  proceeds,  not  In  the  general 
funds  of  the  estate,  bat  as  a  special  fund, 
to  which  the  lien,  if  any,  of  the  chattel 
mortgage  was  transferred,  and  clearly  con- 
templated a  plenary  suit  to  determine  tho 
wlidity  thereof,  which,  at  that  time,  there 
being  no  diveraity  of  dttEenship,  and  no 
anch  possession  as  mi^t  lead  to  a  different 
result,  eould  only  be  commenoed  In  the 
state  court.  The  trustee  himself  commenced 
it  there  and  obtained  the  decree,  which  was 
In  Ita  nature  eelf-ezeentlng,  and  merely  set 
aside  the  mortgage,  and,  as  Inddent  there- 
to, declared  that  the  spedal  fund  was  fres 
from  its  lien,  and,  without  seeking  to  Inter- 
fere with  the  possession,  left  It  to  the 
bankruptcy  oourt  to  carry  the  decree  into 
effeot  by  placing  the  money  In  the  cnstodyA 
of  its  oflloer,  the  trustee.  § 

"No  prlndple  of  comity  was  violated  and" 
there  was  no  Interference  with  the  bank- 
ruptcy court.  First  Nat.  Bank  v.  Chicago 
ntle  ft  T.  Co.  198  U.  a  280,  49  L.  ed. 
1061,  26  Sup.  Ot.  Rep.  898;  Davis  v.  Fried- 
lander,  104  U.  S.  6T0,  eo  L.  ed.  818;  Eyster 
V.  Qaff.  91  U.  S.  621,  23  L.  ed.  403;  Claflln 
T.  Houseman,  93  U.  S.  130,  23  L.  ed.  833; 
Re  Platteville  Foundry  ft  Uaeh.  Co.  147  Fed. 
828;  Guaranty  Trust  Co.  v.  North  Chicago 

fore  the  flling  of  a  petition,  or  after  Uie  B1- 
ing  of  the  petition,  and  before  the  adjudt* 
cation,  and  the  person  receiving  it,  or  to  be 
benefited  thereby,  or  his  agent  acting  there- 
in, shall  have  had  reasonable  cause  to  be- 
lieve that  It  was  intended  thereby  to  give  a 
preference.  It  shall  be  voidable  by  the 
trustee,  and  he  may  reeoTer  the  properly  or 
Ita  value  from  such  person." 

"If  a  bankrupt  sJkall  kove  given  a  prwfer- 
snoe,  and  th«  p»non  reoefnnp  it,  er  to  &• 
boMfit«d  (herahjr,  or  Ma  nfftnt  aetiitg  then- 
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Street  B.  Co.  «S  &  &  A.  65,  130  Fed.  801; 
Ke  Spitur,  66  C.  C.  A.  3G,  130  Fed.  879; 
Biudseil  t.  Smith,  61  N.  J.  Eq.  OU,  47  AtL 
466;  Skjlton  t.  Codington,  186  N.  Y.  80,  77 
K.  E.  T90.  In  the  Utter  case  the  oouit  of 
Appeals  bj  Cullen,  Ch.  J.,  fit  Bustuning  the 
jurisdiction  of  the  atate  oonrt,  edmlrAblj 
•xponnde  the  applioable  piinciplee,  with  * 
full  dtation  ol  anthoritiea.  That  waa  a 
■nit  Bgainst  the  trmt«e,  while  the  preaent 
eaae  waa  brought  bj  the  tmstee. 

The  posBeaaion  of  the  tempOTary  receiver 
of  the  special  fund  waa  not.  In  the  dreum- 
etances,  in  anj  senae  anffldent  to  change 
the  ordinary  rale  {^vlng  the  state  eourta 
Juriadictian  any  more  than  the  constiuctiTe 
poaaession  in  everj  case  created  by  adjudi- 
cation. Mueller  t.  Nngent,  184  U.  &  1,  46 
L.  ed.  40S,  22  Sup.  Ct.  Bep.  266;  York  Ufg. 


Co.  T.  Cusell,  201  U.  &  344,  U  L.  ed.  782. 
28  Snp.  a.  Bep.  481. 

It  ia  objected  that  the  tniatee  had  no 
right  to  attack  the  Talidity  of  the  chatUI 
mortgage  beeauae  It  did  not  appear  that  he 
represented  any  bat  aimple  contract  oredit- 
ora.  But  the  record  before  us  ehowi  that 
the  entire  record  of  the  proceedings  in  the 
baulcruptcy  court  waa  in  evidence  befor* 
the  trial  court,  though  it  waa  not  returned 
here,  so  that  if  It  were  necessary  that  the 
tmatee  should  repreaent  judgment  creditors, 
whieh  we  do  not  decide  that  it  was,  it  most 
be  presumed  tliat  the  trial  court,  in  paaaing 
upon  all  the  eridence,  found  that  he  did. 
Thia  may  ezpli^  why  the  point  waa  not 
made  In  the  trial  court,  and  It  oomea  too 
late  here. 

Judgment   afBrmed. 


fo,  ihatl  AtHW  had  raatonaile  ooum  to  b«lw« 
that  it  (MM  intondod  thereb]/  to  ffint  a  prt^r- 
•MM,  it  ahdll  be  wridable  by  tA«  tnutae  and 
he  «fflv  recover  the  property  or  tt*  vahM 
ftOM  tuoA  peraon.  And,  for  the  purpoM  of 
audit  raoovery,  nwy  oowrt  of  banhrvptc]/,  M 
hereinlefore  defined,  and  any  ttafa  ootirt 
tohich  wouU  hove  Aod  fariediotion  if  (omJ^ 
ntptcy  had  not  intervened,  ahoQ  hoM  eott- 
ourrent  juriediotion." 

Section  67e:  "Thxt  all  eonreyances,  tnuis- 
fan,  asaignmenta,  or  encumbrance*  of  hia 
vroperty,  or  any  part  thereof,  made  or  given 
ij  a  pereon  adjudged  a  bankmpt  under  Um 
prarisiona  of  thla  mot,  rahMquent  to  the  paa- 

Eof  thia  aot  and  wittin  foar  months 
r  to  the  filing  of  the  petition,  with  the 
it  and  purpose  on  hia  part  to  hinder, 
delay,  or  defraud  hia  ereditora,  or  any  of 
them,  ahall  be  nnll  and  Toid  aa  against  the 
eredltors  of  snch  debtor,  except  aa  to  pnr- 
ehaeera  in  good  faith  and  for  a  preaeut  fair 
oonsiderstion ;  and  all  property  ci  the  dAtor 


ft  bankrupt,  and  the  same  ii  not  exempt 
from  execution  and  Uabilify  for  debta  by  the 
law  of  his  d<»nieil,  be  and  remain  a  part  of 
the  aaseta  and  eatate  of  the  bankrupt,  and 
■hall  paaa  to  hia  said  tnutee,  whose  duly  It 
ahall  be  to  recover  and  reclaim  the  aam« 
by  legal  proceedinga  or  otherwise  for  the 
ben^t  of  the  ereStora.  And  all  eonvey- 
aneea,  transfeia,  or  enoumbtaneea  of  hia 
proMoty  made  l^  a  debtor  at  any  time  with- 
ui  fonr  montha  prior  to  the  nling  of  the 
petition  agalnat  mm,  and  while  Inaolvent, 
wUeh  an  held  null  and  nld  aa  ■galnit 


the  creditors  of  such  debtor  by  the  lawa  of 
the  state,  territory,  or  district  in  which  audi 
property  ia  situate,  ahall  be  deemed  null  and 
void  under  this  aot  agalnat  the  creditors 
of  auch  debtor,  if  he  ^  adjudged  a  bank- 
rupt, and  auch  property  ahall  psaa  to  the 
aaslgnee  and  be  by  him  reclaimed  and  re- 
corered  for  the  benefit  of  the  ereditora  of 
the  bankrupt.  For  the  purpoie  of  atwA  r«- 
oooery  any  court  of  bankruptog  at  herein- 
before d^ned,  and  any  atafe  oourl  vhieh 
would  hatM  had  jurietHetion  if  bonfemptey 
had  not  intervened,  thaU  have  eoNourraNt 


tranafer  by  the  baakmpt  of  hia  propert? 
which  anr  eredltor  of  auch  bankrupt  might 
haTo  aTofded,  and  m^  reeorer  the  property 
■0  tranaferred.  or  ita  value,  from  the  per- 
aon to  iriiom  tt  was  tranaferred,  imlesa  be 
waa  a  bona  fide  holder  for  Talne  prior  to  th« 
date  of  the  adjudloation.  Such  property 
may  b«  reoorerea  or  ita  valne  collected  from 
whoever  may  have  raeeired  It,  except  a  bona 
fide  bolder  for  ralna.  For  the  purpoee  of 
eucK  recovery  any  oourf  of  bankruptcy  m 
IWrainte^orw  defined,  and  any  etote  eourt 
which  wonM  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  ihaU  have  con- 
ourrent  furtedietion." 

Section  10  of  act  of  February  B,  lOOS: 
"That  the  proviaione  of  thie  amendatory 
aot  ehaU  not  apply  to  bankruptoy  taee* 
penMng  toAtfn  Mia  aot  take*  effect,  but  each 
oatee  ehaU  he  adjuMeated  and  diepoted  of 
eonformably  to  the  prwitiont  of  the  eaid 
act  of  jMy  flr»t,  eighteen  hundred  and 
mnety-eight.- 
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UNITED  STATBa  (No.  K7.) 

EASTEntN  DKEDGTNO  OOMPANT,  PUT.  hi 
Err., 

UNITED  STATES.  (No.0«4.) 

EASTERN  DREDGING  COMPANT,  VUl.  In 
Bra., 

UNITED  STATES.  (No.  MS.) 


UNITED  STATES.   {No.  MS.) 

BAT  BTATB  DREDGING  OOHFANT,  Plff. 
tn  Err., 

UNITED  STATES.  (No.  087.) 


UNITED  STATES.  (No.  80&} 


UNITED  STATES.  (No.  669.) 

Conatitatioul  Uw— validity  of  d^t-bovi 
Uw. 
1.  The  prohibition,  under  penalty  of 
fine  or  Imprinmineiit,  exoept  in  ease  of  ex- 
traordiuary  emergenoy,  againat  requiring  or 
permitting  laborer*  or  mechaniea  emploTed 
upon  any  of  tlie  publie  trorka  of  the  United 
States  or  of  the  Distriot  of  Colnmbla  to 
work  more  than  eight  houra  each  day,  which 


Haatei   and    aerTant— eight-hour  law— «z- 
tiaordinaiy  emergency. 

S.  A  delay,  not  entirely  nnazpected.  In 
obtaining  the  timber  required  for  the  eon- 
■truatlon  of  a  pier  at  ths  Boston  navy  yard, 
does  not  create  an  "extraordinary  emer- 
genoy,"  within  the  meaning  of  the  excep- 
tion in  the  act  of  August  I,  1802,  forbidding 
a  contractor  upon  any  public  work  of  the 
United  States,  under  penalty  of  One  or  im- 
prisonment, to  permit  or  require  employees 
thereon  to  work  more  than  eigbt  houra  each 
day. 

Criminal   law — intent — rlolation    of   eight- 
honr  law. 

3.  A  oontraotor  for  a  publio  work  of  the 
United  States,  who  intentionally  permits  la- 
borers employed  thereon  to  work  more  than 
eight  hours  a  day,  under  the  mistaken  as- 
sumption that  an  extraordinary  emergency 
•xista,  intentionally  vialates  the  provisions 
of  the  act  of  August  1,  1892,  ^hibiting 

•M.  Heto.-rer  casaa  la  polat,  ssa  toL  li 


■neh  action,  except  in  ease  of  extraordinary 
emergency,  and  punishing  intenUonal  rio]^ 
tions  of  the  act  with  fine  or  imprisonmenL* 
Master  and  serrant— dght-bonr  law — what 

are  public  woika. 
4.  Dredging  a  channel  In  Boston  harbor 
is  not  a  public  work  of  the  United  States, 
within  the  meaning  of  the  act  of  August  1,. 
1892,  forbiddinga  contractor  upon  any  pab- 
lle  work  of  the  TTnited  States,  under  penalty 
of  fine  or  Imprisonment,  to  permit  or  re- 
quire employees  thereon  to  work  more  than 
eight  hours  each  day. 
llaster  and  lerrant — eight-hour  law— who- 

are  laborers  or  mechanics. 

6.  Maaters,  mates,  engineers,  flremenr 
erane  men,  deck  hands,  and  ecow  men  em- 
ployed on  tugs,  dredges,  and  scows  used  itt 
dredging  a  hart>or  channel  are  not  laborer* 
or  meohanles  within  the  meaning  of  the  act 
of  August  1,  1892,  forbidding  contractor* 
upon  any  public  work  of  the  United  State* 
or  of  the  District  of  Columbia,  under  pen- 
alty of  fine  or  Imprisonment,  to  permit  or 
require  latmrers  and  mechanics  employed 
thereon  to  work  more  tlian  eigbt  honia  each 
day. 

[No*.  S67,  604,  «ee,  66S,  667,  668,  669.] 


IN  ERROR  to  the  District  Court  of  the 
United  Statea  for  the  District  of  Uassa- 
ehnaetts  to  reriew  a  oonviction  for  permit- 
ting mechante*  employed  in  the  oonstrae- 
tion  of  a  pter  at  the  Boston  navy  yard  to 
work  more  than  eight  hours  a  day.  ACSrmed. 
Also 

SIX  WRITS  of  Error  to  the  District  Court 
of  the  United  States  for  the  District 
of  Massaohuaetta  to  review  oonvictlona  for 
permitting  employee*  on  tugs,  dredges,  and 
acowB  used  in  dredging  a  harbor  cbannd  to 
work   mora  than  eight  hours  a  day.     B»- 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  T.  Watson  for  plaintiff  in  error  Is 
No.  eS7. 

Messrs.  Edward  E.  Blodgett  and  Q.  Philip 
Wardner  for  plaintiff  In  error  In  Noa.  6M, 
*1E,  666. 

Ueesrs.  W.  Oilaon  Underwood,  Skotj  F. 
Knight,  and  Johnson,  Clapp,  ft  Underwood 
for  plaintiff  in  error  In  Noa.  667,  668,  669. 

Solicitor  General  Hoyt,  Attorney  General 
Bonaparte,  and  Mr.  Otis  J.  Carlton  for  de- 
fendant  In  error.  ^ 

Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

These  are  an  Indictment  and  infonnatloita 
under  the  act  of  August  1,  1892,  chap.  S52, 
S7  Stat,  at  L.  340,  U.  S.  Comp.  Stat.  1901, 
p.  2621,  "Relating  to  the  Limitation  rf  the 
Hours   of   Daily   Servioe   of   laborer*   and 
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UeehanioB  Employed  npon  tbe  Pnbtle  Works 
«f  the  United  BtatM  and  of  the  Dtetrict  of 
Columbia."  The;  all  bring  up  tbe  qnaation 
of  the  cDTiBtitutionBility  of  tbe  act,  Mid  tbey 
Beverall;  preeent  Bome  aubordinate  matters, 
which  will  be  cotuidered  under  the  reapeo- 
tive  cases. 

Tbe  act  limfts  the  serrice  and  smplojTnent 
of  bU  ISiborers  and  mecbanica  employed  bjr 
the  United  States,  bj  the  District  of  Colum- 
Ua,  or  bj  any  contractor  or  aubcontractor 
upon  any  of  the  public  works  of  the  United 
States  or  tbe  Dietriet,  to  eight  hours  In  any 
one  calendar  day,  and  makea  it  onlawfnl 
"to  require  or  permit  any  inch  laborer  or 
mechanic  to  work  more  than  eight  hours  in 
any  calendar  day  except  in  case  o(  ^ctraor- 
djnaiy  emeTgency."  By  |  2  "any  officer 
B  or  agent  of  the  government  of  the  United 
?  Btates  or  of  the  Districttof  Columbia,  or 
any  contractor  or  subcontractor  whoia  duty 
it  shall  be  to  employ,  direct,  or  control  any 
laborer  or  mechanic  employed  upon  any  of 
the  public  works  of  the  United  States  or  of 
the  District  of  Columbia,  who  shall  inten- 
tionally TJolate  any  provision  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  for  each  and  every  sndi  offense  shall  up- 
on conviction,  be  punished  by  a  fine  not  to  ez- 
eeed  one  thousand  dollars  or  by  imprison- 
ment for  not  more  than  six  months,  or  by 
both  such  fine  and  imprisonment.  In  the  dis- 
cretion of  the  court  having  jurisdiction 
thereof."  The  plaintiffs  in  error  were  con- 
"traetors  within  the  scope  of  the  act,  were 
found  gnilty,  and  were  fined.  They  all  re- 
-quested  rulings  that  the  act  was  unconstitu- 
Uonal,  excepted  to  the  refusal  so  to  rule, 
*nd  on  that  ground  brought  their  eases  to 
this  court. 

The  contention  that  the  act  is  uneonstita- 
tional  is  not  frivolous,  since  it  may  be  ar- 
gued that  there  are  relevant  distinctions  be- 
tween the  power  of  the  United  States  and 
that  of  a  state.  But  tbe  arguments  natu- 
rally urged  against  such  a  statute  apply 
-equally  for  tbe  most  part  to  the  two  juris- 
dictions, and  are  answered,  so  far  as  a 
■tate  is  concerned,  by  Atkin  v.  Kansas,  IQl 
D.  S.  207,  4S  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124.  In  that  case  a  contractor  for  work 
upon  a  municipal  boulevard  was  sentenced 
to  a  fine  under  a  similar  law  of  Kansas,  and 
the  statute  wns  upheld.  We  see  no  reason 
to  deny  to  tbe  United  States  the  power  thus 
•stabliBhed  for  the  states.  Like  the  states, 
tt  may  satiction  tbe  requirements  made  of 
contractors  employed  upon  its  public  works 
by  penalties  In  case  those  requirements  are 
not  fulfilled.  It  would  be  a  strong  thing  to 
^say  that  a  legislature  that  had  power  to 
M  forbid  or  to  authorize  «nd  enforce  a  contract 
•  had  not  also  the  power  to'make  a  breach 
of  it  orlminal;  but,  however  that  may  be^ 


Congress,  as  Inddant  to  Ha  power  to  an- 
thoriee  and  enforee  contracts  for  public 
works,  may  require  that  they  shall  be  car- 
ried out  only  in  a  way  aonsistent  with  Its 
views  of  public  policy,  and  may  punish  a 
departure  from  that  way.  It  k  true  that  it 
has  not  the  general  power  of  legislation  pos- 
sessed by  the  legislatures  of  the  states,  and 
it  may  be  true  that  the  object  of  this  law 
is  of  a  kind  not  subject  to  its  general  con- 
trol. But  the  power  that  It  baa  over  the 
mode  In  which  contracts  with  the  United 
States  shall  be  performed  cannot  be  lim- 
ited by  a  speculation  as  to  motives.  If  the 
motive  be  conceded,  however,  the  fact  that 
Congresa  has  not  general  control  over  the 
conditions  of  labor  does  not  make  uncon- 
atitational  a  law  otherwise  valid,  heeauso 
the  purpose  of  the  law  is  to  secure  to  it  oer* 
tain  advantages,  so  far  as  the  law  goes. 

One  other  argument  Is  put  forward,  but  ft 
hardly  needs  an  answer.  A  ruling  was  asked 
in  Ellis's  case,  and  is  attempted  to  he  sus- 
tained, to  the  effect  that  the  government 
waived  its  sovereignty  hy  making  a  contract, 
and  that  even  If  the  act  of  1892  were  read 
into  the  contract,  a  breach  of  Its  require- 
ments would  be  only  a  breach  of  contract, 
and  could  not  be  made  a  crime.  This  is  a 
mere  confusion  of  ideas.  The  government, 
purely  as  contractor,  in  the  absence  of  spe- 
cial laws,  may  stand  like  a  private  person; 
but,  by  making  a  contract.  It  does  not  give 
up  its  power  to  make  a  law,  and  It  may 
make  a  law  Ilka  the  present  for  the  reasons 
that  we  have  stated.  We  are  of  opinion  that 
the  aet  Is  not  contrary  to  the  Canstltutlon 
of  the  United  States. 

We  pass  to  the  subordinate  matters  not 
common  to  all  the  eases.  In  Ellis's  case  the 
plaintiff  in  error  agreed  to  construct  and 
complete  pier  No.  8  at  the  Boston  navy  yard, 
within  six  months,  according  to  certain  spec- 
ifications,  and  at  a  oertain  price.  He  found 
more  difficulty  than  he  CTipected,  although 
he  expected  some  trouble,  in  getting  cer- 
tain oak  and  pine  piles  called  for  by  the 
contract,  and,  having  been  delayed  hy  that 
cause,  he  permitted  his  associate  in  the  busi- 
ness to  employ  men  for  nine  hours,  in  the 
hurry  to  get  the  work  done.  The  Judge  in- 
structed the  jury  that  the  evidence  d  id  not . 
show  an  "extraordinary  emergency"  within  g 
the  meaning  of  the  act.  The 'judge  waa  • 
right  in  ruling  npon  the  matter.  Even  if, 
as  in  other  instances,  a  nice  case  might  ha 
left  to  the  jury,  what  emergencies  are  with- 
in the  statute  is  merely  a  constituent  ele- 
ment of  a  question  of  law,  since  the  deter- 
mination of  that  element  determines  the 
extent  of  the  statutory  prohibition  and  Is 
material  only  to  that  end.  The  ruling  waa 
correct.  It  needs  no  argument  to  show  that 
the  disappointment  of  a  contractor  with  rs- 
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gud  to  obtaining  miiim  of  hli  nuiterikl* — « 
matter  whliiii  ht  knaw  inrolved  some  diS- 
etitj,  of  which  he  took  thg  riak— doei  not 
ereate  inoh  an  emergsnc^  sa  is  contemplated 
in  the  exception  to  the  law.  Again,  the  eon- 
•truetion  of  the  pier  was  deairmhle  far  the 
more  oonvenient  repair  of  war  ships,  bnt  it 
was  not  essential.  Vessels  had  been  doeked 
without  It  since  1836  or  1830,  so  that  there 
was  no  hot  haste  on  that  scooont,  if,  onder 
aaj  circumstances,  that  kind  of  need  would 
have  been  enough. 

There  Is  onl^  one  other  qnestion  r^eed  in 
Ellis's  ease.  It  is  admitted  that  he  was  a 
contractor  within  the  meaning  of  the  act, 
and  that  the  workmen  permitted  to  work 
more  than  eight  hours  a  day  were  employed 
npon  "public  works,"  and  ft  is  not  danied 
tliat  these  workmen  were  "meehanies."  The 
Jnry  were  instmeted,  subject  to  exception, 
that,  If  the  defendant  intended  to  permit  the 
men  to  work  over  eight  hours  on  the  calendar 
day  named,  he  Intended  to  Tiolatc  the  itat- 
ute.  The  argument  ag^nst  the  instmction 
la  that  the  word  "intentionally"  In  the 
Statute  requires  knowledge  of  the  law;  or 
at  least  that,  to  he  conTioted,  Ellis  must 
not  have  supposed,  even  mistakenly,  that 
there  was  an  emergenoy  extraordinsry 
enough  to  justify  his  eondnet.  The  latter 
proposition  is  only  the  former  a  little  dis. 
guised.  Both  are  without  foundation.  If  a 
man  intentionally  adopts  certain  conduct  in 
eertaln  drcumstances  known  to  him,  and 
that  conduct  is  forbidden  by  the  law  under 
those  circumstanees,  he  intentionally  breaks 
the  law  in  the  only  sense  in  which  the  law 
erer  oonsidera  intent.    The  Judgment  In  this 

loeaM  must  be  affirmed. 

■  *The  three  cases  agunst  the  Eastern  Dredg- 
ing Company  were  Informations  for  employ- 
ing certain  men  alleged  to  be  laborers  or 
mechanic!  more  than  eight  hours  a  day  upon 
what  was  alleged  to  be  one  of  the  public 
works  of  the  United  States;  Ma.,  dredging 
a  portion  of  the  35-foot  channel,  so  called, 
in  Boston  harbor.  The  eases  agalnat  the 
Bay  State  Dredging  Company  were  similar, 
except  that  the  place  was  Chelsea  creek  In 
Boston  harbor.  Of  the  former.  No.  S64  was 
in  three  counts  for  employing  two  deck 
handa  and  an  assistant  crane  man  and  deck 
hand  upon  a  dredge;  Na  66G  was  for  era- 
ploying  the  master,  erane  man,  and  fireman 
of  the  dredge;  and  No.  666  was  for  em- 
ploying the  captaJn,  mate,  engineer,  and 
foreman  of  a  tug  that  towed  a  soow,  ete., 
and  a  man  in  charge  of  the  scow.  Of  the 
Bay  State  Dredging  Company  eases,  No. 
66T  was  for  employing  the  captain,  mata, 
and  fireman  of  a  dredge;  No.  668  was  for 
employing  a  crane  man  and  deck  hand  on 
the  dndge ;  and  No.  069  was  lor  employing  a 
aeow  man  and  the  captain  and  engineer  of 


a  tng.  Hw  offenses  were  admitted  or  profad 
subject  to  the  queettoos  that  already  han 
been  considered,  and  to  the  further  ques- 
tions whether  the  dredging  was  upon  one  of 
the  public  works  of  the  United  States,  and 
whether  the  persons  employed  were  lahorera 
or  mechanics  within  the  meaning  of  the  act, 
with  one  or  two  lesser  pointa  that  will  not 
need  to  he  discuBsed. 

Both  of  tlu  phrases  to  be  eonetrued  ad- 
mit a  broad  enough  interpretation  to  cover 
these  cases,  but  the  question  Is  whether 
that  Interpretation  is  reasonable,  and,  in 
a  penal  statute,  fair.  Certainly  they  may 
be  read  In  a  narrower  sense  with  at  least 
equal  ease.  The  statute  says,  '^borera 
and  mechanics  .  .  .  employed  .  .  . 
upon  any  of  the  publle  works."  It  does  not 
say,  and  no  one  supposes  it  to  mean,  "any 
public  work."  The  words  "upon"  and  "any 
of  the,"  and  the  plural  "works"  import  that 
the  objects  of  labor  referred  to  have  some 
kind  of  permanent  existence  and  struetunl 
unity,  and  are  severally  capable  of  being 
regarded  as  complete  wholes.  The  tact  that^ 
the  persons  mentioned  as  employed  upoa^ 
them  are  laborers  and*mechanics,  words  ad-* 
mitted  not  to  include  seamen,  points  in  the 
direction  of  structures  and  away  from  the 
sea.  The  rery  great  difficulty,  if  not  im- 
possibility, of  dredging  in  the  ocean  If  such 
a  law  is  to  goTem  It,  Is  a  reason  for  glT- 
ing  the  defendants  the  benefit  of  a  doubtt 
and  the  fact  that  until  last  year  the  gov* 
emment  worked  dredging  crews  more  than 
eight  hours  Is  a  practical  construction  not 
without  Its  weight.  A  ohange  seems  to 
hsTe  been  made  simply  for  the  sake  of 
conaisteney  between  the  different  depart- 
menta  of  the  goTemment,  as  Is  stated  !■ 
an  order  of  the  Beoretary  of  War.  A  dif- 
ferent eonelnsIoB  is  sought  to  be  draws 
from  some  appropriation  acts,  but  they 
simply  refer  to  the  improrement  of  harbora 
in  general  terms  among  the  public  works 
for  which  appropriations  are  made.  Tha 
improrement  of  a  harbor  may  consist  In  the 
erection  of  stmeturea  aa  well  as  in  the  wid- 
ening of  a  eliannel,  or  the  explosion  of  • 
rock.  It  Is  nnneeesaary  to  lay  special  atreaa 
on  the  title  to  the  soil  In  whldi  the  chan- 
nels were  dug,  but  It  may  be  noticed  that 
it  was  not  In  the  United  States.  The  lan- 
guage of  the  acta  le  "publis  worlcs  ot  the 
United  States."  As  the  works  are  thing* 
upon  which  the  labor  la  expended,  the  most 
natural  meaning  of  "of  the  United  States" 
ia  "belonging  to  the  United  Statea." 

The  words  "laborera  and  meohanice"  arc 
admitted  not  to  apply  to  seamen  as  that 
name  commonly  Is  used.  Therefore  it  was 
contended  but  faintly  that  the  masters  of 
the  tugs  could  not  be  employed  more  thaa 
eight  hours.     But   the  argument  doea  aot 
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atop  witb  nuuten  of  tnga,  or  even  with 
mates,  engineers,  and  firemen  of  tbe  aame. 
TTilson  V.  The  Ohio,  Qilpin,  SOS,  Fed.  Gal. 
No.  IT,82S;  Holt  t.  CummiiigB,  102Fft.212, 
ta  Am,  Rep.  109.  Tbe  scows  and  the  float- 
ing dredges  were  vessels.  R«t.  Stftt.  H  3, 
461S,  U.  S.  Comp.  Stat.  1901,  pp.  4,  3120. 
They  were  within  the  admiralty  jurisdio- 
tbn  of  the  United  States.  The  Robert  W. 
Parsons  (Perry  v.  HainesJ  191  U.  8.  17,  48 
L.  ed.  73,  24  Sup,  Ct.  Rep.  8.  A  number  of 
eases  as  to  dredges  in  the  circuit  and  dis- 
trict courts  are  referred  to  in  Bowers  Hy- 
draulic Dredging  Co.  v.  Federal  Contracting 
Co,  148  Fed  290.  Therefore  all  of  the  hands 
2  mentioned  In  the  Informations  were  sea- 
's men  within  the  definition  in  an  earlier  stat- 
s' ute  of  the*United  States.  ReT.  Stat.  |  4812. 
Baylor  v.  Taylor,  23  0.  C.  A.  343,  42  U. 
6.  App.  208,  77  Fed,  478.  See  also  aet  of 
March  3,  1875,  chap.  IBB,  (  3.  18  Stat,  at  L. 
4SS,  U.  S.  Comp.  Stat.  1901,  p.  3324;  Bean  v. 
Stupart,  1  Dougl.  K.  B.  II ;  Disbrow  t.  The 
Walsh  Brothers,  38  Fed.  807. 

They  all  require  something  of  the 
training  and  are  liable  to  be  called  upon 
for  more  or  less  of  the  services  required 
of  ordinary  seamen.  The  reasons  which  si- 
clude  the  latter  from  the  statute  apply, 
although  perhaps  In  a  lees  degree,  to  them. 
Whatever  the  nature  of  their  work,  it  Is 
Incident  to  their  employment  on  tbe  dredges 
and  scows,  as  in  the  case  of  an  engineer 
or  coal  shoveler  on  board  ship.  Without 
further  elaboration  of  details  we  are  of 
opinion  that  the  persons  employed  by  the 
two  defendant  companies  were  not  laborers 
or  mechanics,  and  were  not  employed  upon 
any  of  the  public  works  of  the  United  States 
within  the  meaning  of  the  act.  As  in  other 
Mses  where  a  broad  distinction  Is  admitted, 
it  ultimately  becomes  necessary  to  draw 
a  line,  and  the  determtnatton  of  the  pre- 
cise place  of  that  line  in  nice  eases  always 
■eems  somewhat  technical,  but  still  the  line 
mutt  be  drawn. 
Judgment  in  S07  afTinned. 
Judgments  in  604,  MS,  SSO,  607,  088,  and 
069  reversed. 


Mr.  Justice  McKenna  is  of  opinion  that 
the  work  upon  the  dredging  of  Chelsea 
creek  was  witbin  the  act.  In  other  particu- 
lars he  agrees  with  the  judgment  of  the 
court. 

Mr.  Justice  Moody,  dtssttntlng; 

T  am  nnable  to  agree  with  the  opinion  of 
tlM  eourt,  so  far  as  it  relates  to  the  employ- 
ment for  more  than  eight  hours  a  day  of 
the  men  engaged  in  woric  on  the  dredge* 


and  scows.    The  oassa  are  <rf  wmk  general 
importance  that   I  am  unwilling  to  allow 
tbe  reasons  for  my  disagreement  to  rsmaln  ^ 
undisclosed.  § 

•  The  first  question  Is  whether  the  men  ■ 
named  in  the  informations  were  employed 
by  the  defendants  "upon  any  of  the  public 
works  of  tbe  United  States"  within  the 
meaning  of  those  words  as  Congress  used 
them.  Let  it  be  conceded,  aa  I  think  It 
should  be,  that  "any  of  the  public  works" 
is  a  narrower  expression  than  "any  public 
work"  would  be;  that  public  works  must 
"have  some  kind  of  permanent  existence  and 
structural  unity,  and  be  severally  capable 
of  being  regarded  as  complete  wholes,"  and 
still  the  works  here  in  question  fall  witbin 
the  description.  The  dredging  of  channels 
in  our  water  ways  is  not  mere  digging.  B 
has  for  its  purpose  the  creation  of  sometliing 
with  as  visible  a  form  as  a  cellar  to  a 
house,  a  sunken  road,  a  well,  a  tidnl  basin, 
or  a  sea-level  canal.  Surely  all  these  are 
"works,"  and,  if  constructed  by  tbe  govern- 
ment, "public  works."  Artificial  water  ways 
may  not  be  so  easily  read  out  of  the  stat- 
ute by  any  definition,  and  I  cannot  resist 
the  belief  that  the  definition  accepted  in  the 
opinion  of  the  court  does  not  accomplish  it. 
J^t  us  consider  the  history  of  one  of 
these  artificial  approaches  from  the  sea.  such 
as  the  channel  in  Boston  harbor,  and  see 
whether,  when  it  is  completed.  It  ought  not 
to  be  regarded  sa  a  complete  whole,  hav- 
ing a  permanent  existence  and  structural 
unity.  When  a  work  of  this  kind  is  pro- 
posed, the  engineers  of  the  Army,  first  ob- 
taining the  authority  from  Congress,  survey 
the  region,  oonsider  the  commercial  reasons 
which  support  the  project,  and  make  plans 
for  it  and  estimatea  of  its  cost.  Upon  eon- 
atderatioD  of  the  engineer*'  report,  Congress, 
if  It  approves  the  project,  makes  an  ap- 
propriation for  its  construction,  designating 
it  expressly  aa  of  the  "public  works"  of 
the  United  Btatea.  For  example,  the  ap- 
propriation for  one  of  the  works  in  ques- 
tion In  these  cases  is  in  the  following  terms: 
"The  following  sums  of  money  .  .  .  are 
hereby  appropriated  ,  .  .  for  the  con- 
struction ...  of  the  public  works  here- 
inafter named;  ...  for  improving  said 
harbor  In  accordance  with  the  report^ 
report  submitted  in  House  Document,  num-  g 
her  one  hundred  and  nineteen, 'Fifty- sixth  • 
Congress,  Second  Session,  by  providing  chan- 
nels thirty-five  feet  deep,  ...  six  hun- 
dred thousand  dollars."  That  la  to  say,  at 
the  very  threshold  of  the  Inquiry,  we  find 
that  the  Congress  which  had  forbidden  a 
longer  day's  work  than  eight  hours  upon 
"the  public  works  of  the  United  States" 
had,  upon  undertaking  this  very  work,  de- 
liberately called  it  a  "public  work."    The 
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eoganoj  of  the  u^muent  uiilng  from  the 
TIM  of  the  »ame  words  In  the  eight-hour 
Uw  aa  in  the  appropriation  btw  cannot  be 
met  by  the  suggestion  that  it  is  easy  to 
read  the  words  In  the  eight-hoar  lav  ta  a 
nuTower  sense  than  they  were  used  in  the 
appropriation  law.  The  question  here  ia 
not  how  the  words  may  be  interpreted,  but 
how  they  ought  to  be  interpreted.  There 
Is  no  necessity  to  explore  the  poesibilities 
of  escape  from  the  intention  which  Congress 
has  made  sufficiently  plain. 

In  the  Digest  of  Appropriation!,  mode  and 
published  under  the  direction  of  Congrees, 
these  constructions  are  constantly  denom- 
inated as  "works,"  and  of  course  they  are 
'public."  After  the  channel  ia  completed, 
it  Is  tiuoyed  and  lighted  by  the  government, 
and  frequently  defended  by  land  fortifica- 
tions conBtruoted  for  that  purpose.  Some- 
times breakwaters  or  Jetties  are  oonstnicted 
for  the  purpose  of  preserving  it  from  Im- 
pairment. The  general  appropriation  act 
of  September  IS,  1890  (2«  SUt.  at  L.  428, 
ehap.  907),  contains  some  prorlslons  of  per- 
manent law,  whioh  are  material  here.  It 
begins  by  appropriating  "for  the  construc- 
tion, completion,  repair,  SJid  preservation 
of  the  public  worlcs  hereinafter  named." 
Then  follow  many  ipedflo  appropriations 
tor  the  improvement  of  rivers  and  harbors. 
Section  3717  of  the  Revised  Statutea  (U.  S. 
Comp.  Stat.  1901,  p.  2496)  was  as  follows: 
"Whenever  the  Secretary  of  War  invites 
proposals  for  any  toorkt,  or  for  any  material 
or  labor  for  any  toorki,  there  shall  be  sepa- 
nttt  proposals  and  separate  oontracta  for 
each  toork,  and  also  for  each  eloas  of  ma- 
terial or  labor  for  each  work."  Section  2 
of  this  act  (U.  S.  Camp.  SUt.  I90I,  p. 
SS27)  provided  tliat  that  section  of  the  Re- 
vised Statutes  should  not  be  construed  to 
prohibit  "the  cumulation  of  two  or  more 
S  «oorlu  of  river  and  harbor  improvement  In 
■  the  same  proposal  and  contract,  where  such 
teorltt  are  situated  In  the  some  region  and 
of  the  same  kind  or  character."  Of  course, 
the  works  here  referred  to  are  public  wortcs. 
Section  6  proliibits  the  deposit  of  material 
in  harbors,  navigable  rivers  or  waters  of 
the  United  States.  Section  7,  as  amended 
by  I  8  of  the  act  of  July  13,  1892  (27  Stat. 
at  L.  SS-IIO,  chap.  158),  makes  it  unlawful 
*^o  excavate  or  fill,  or  in  any  manner  to 
alter  or  modify  the  eonrse,  location,  condi- 
tion, or  capadty  of,  any  port,  roadstead, 
haven,  harbor,  harbor  of  refuge,  or  Inolosure 
within  the  limits  of  any  breakwater  or  of 
the  channel  of  any  navigable  water  of  the 
United  States,  unless  approved  and  anthor- 
laed  by  the  Secretary  of  War."  The  act  of 
March  S,  1899  (30  Stat,  at  L.  IlSl,  ohap. 
426,  D.  8.  Comp.  StaL  1901,  p.  SS40),  makn 
additional  safeguard  against  the  obstruction 


of  navigable  channels.  Thus  Congress,  whldl 
has  created  these  artificial  diannels,  keeps 
them  under  the  constant  repair,  supervision, 
control,  and  protection  of  the  govemroent. 
Whan  the  work  is  done  the  government, 
through  the  Navy  Department  and  the  Coast 
and  Geodetic  Survey,  makes,  publishes,  and 
issues  charts  which  show  their  length,  depth, 
and  width  in  the  minuteat  detail,  and  the 
buoys  and  lights  which  enable  the  mariner 
to  use  them  with  safety.  He,  like  Congress, 
enters  upon  the  channels,  regarding  them  as 
completed  wholes,  wt  having  a  permanent 
existence,  and,  if  he  strays  beyond  tbeir 
limits,  he  will  quickly  discover  that  they 
have  a  tangible  form  and  structural  unity. 
Doubtless  they  are  subject  to  alteration  by 
the   action   of   the    elements,   bnt   so   is   a 


prevent  tbeir  disintegration,  they  are  as 
permanent  as  the  Capitol  building  itself. 
Quotations  from  acts  of  Congress  might  Im 
multiplied  indefinitely  showing  that,  with 
respect  to  channels.  Congress  hod  appro- 
priated for  them  as  "works,"  and  for  their 
repair  and  maintenance  as  "works;"  but  if 
the  acts  already  referred  to  will  not  show 
that  Congress  regarded  such  water  ways  as 
public  works,  no  number  of  others  will  do 
it.  I  suppose  it  would  be  conceded  that^ 
breakwaters  or  Jetties  were  public  works.^ 
Is  it  to  be  supposed  that  Congress'intended* 
that  men  who  work  on  them  should  work 
only  eight  hour*  a  day,  while  those  who 
work  near  by  on  the  channel  itself  should 
be  exempted  from  this  restriction  T  I  con- 
clude, therefore,  that  the  labor  performed 
wsa  upon  "the  public  works  of  the  United 
States." 

The  eight-hour  day  is  prescribed  by  the 
statute  only  for  laborers  and  mechanics. 
These  words  of  description  have  never  been 
supposed  to  include,  and  would  not  include, 
all  those  who  do  work  of  any  kind.  Al- 
though the  extent  of  these  words  is  some- 
what vague,  nevertheless  they  were  used 
in  a  technical  sense,  to  describe  classes 
of  employ63s.  The  second  question  is- 
whether  the  men  named  in  the  informa- 
tion were  laborers  or  mechanics. 

Seamen,  whether  employed  in  the  Navy 
or  other  marine  service  of  the  United  States, 
or  by  contractors  with  tbe  United  States, 
are  not  laborers  or  mechanics.  They,  whil* 
laboring  as  seamen,  could  no  more  be 
brought  within  the  limits  of  an  eight-hour 
day  than  a  physician,  a  lawyer,  or  a  clergy- 
man. They  have  always  been  regarded  with 
spedal  favor  by  all  governments,  and  a 
series  of  laws  sperially  applicable  to  them 
eontrol  and  affect  their  conditions  of  labor. 
The   men   employed   on   the   seagoing   tng. 
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their  work  wma  tiM  work  of  Munai,  and  the 
WMTlotion  with  respect  to  them  was,  I  sgree, 
•rroneouB.  Those  who  are  employed  upon 
the  dradgVB  and  eoowi  wer«  not,  fn  Taepeet 
of  the  work  thejr  were  actually  dofaig,  in  any 
proper  sense,  seamen.  The  muter  and  en- 
gineer of  the  dredge  were  not  licensed,  snd 
the  men  employed  npon  It  leemed  not  to  have 
entered  Into  any  eontraot  of  shipment.  They 
were  employed  usually  from  those  who  had 
teired  tn  the  TDerohant  marine.  They  had 
douhtlesB  aeqnired  the  Eldll  and  aptitude 
which  espeelallf  fltted  them  for  work  upon 
the  dredges,  which  required  some  handling 
of  lines  and  some  other  minor  things  in 
which  sailors  become  expert.  But,  beMUse 
a  man  has  acquired  in  one  oeoupatlon  skill 
le  which  fits  him  for  another.  It  does  not  fol- 
JJ  low  that,  when  he  passes  from  one  occnpa- 
*  Hon  to  the  other,  the  work'whieh  he  does 
in  the  new  employment  entitles  him  right- 
fully to  be  called  by  the  old  name.  The 
•allor  who  is  appointed  the  keeper  of  a 
lighthouse  may  have  reeelred  his  appc^t- 
ment  beeause  be  was  ones  a  sailor,  but, 
nevertheless,  when  he  onters  Into  the  new 
•errice,  he  is  a  lighthouse  keeper,  and  not 
a  sailor.  The  occupation  of  dredging  is  not 
the  only  one  for  which  life  on  the  sea 
edueatea  a  man.  There  is  a  constant  de- 
mand, for  instance,  for  those  who  have  an 
lionorable  discharge  from  the  Navy  for  em- 
ployment in  civil  life.  The  qualltica  of 
obedience,  of  daring,  of  fidelity,  of  the  oapae- 
ity  for  quick  adaptation  of  Inanffident  means 
to  the  end  which  may  be  desired, — all  the 
reault  of  training  upon  the  sea, — are  qual- 
ities which  are  needed  In  many  stations  of 
dvll  life;  but,  when  men  have  reached  those 
atatione  by  reason  of  qualities  develt^ed  In 
them  while  seamen,  they  are  no  longer  sail- 
ors. The  work  of  the  dredge  men  and 
•eow  men  may  be  described  in  a  sentence. 
They  were  digging  a  ebannd  and  emptying 
the  material  excavated  in  the  eea.  All  those 
who  were  engaged  In  the  work  may  fairly 
be  described  as  either  laborers  or  mechanics. 
They  had  nothing  whatever  to  do  with  navi- 
gation. Neither  the  dredges  nor  the  scows 
had  steering  gear,  sails,  or  other  methods 
of  self -propulsion.  They  were  towed  to  the 
place  where  the  work  was  to  he  done,  and 
there  left  to  do  it. 

It  does  not  seem  to  be  Important  that, 
for  some  pnrposce,  the  soows  and  dredges 
were  vessels,  or  those  employed  npon  them, 
for  some  purposes,  are  deemed  seamen.  The 
qoeation  here  is,  What  were  the  men  when 
they  were  engaged  in  the  work  of  excava- 
tion T  Were  the  men  at  that  time  employed 
as  aeamen,  doing  the  work  of  seamen,  or  aa 
laborsra  and  meohanica,  doing  the  work  of 
laborers  and  mechanics  T  I  think  they  then 
were  laborers  or  meehanles,  an<  employed 


as  such,  and  that  their  ooenpatlon  Is  de- 
termined not  by  what  they  have  done  In 
the  past,  or  by  what  their  employers  chose 
to  call  them,  but  by  what  they  were  doing 
when  the  government  Invoked  the  law  for 
their  benefit.  If  they  were  then  doing  the^ 
work  of  laborers  and  mechanics,  whateverS 
they  may  have  done  in  tlte  paBt,*which  con-* 
stitutes  a  motive  for  their  employment,  or 
by  whatever  name  they  were  employed,  they 
were,  or  rather  their  tabor  was,  within  the 
restrictions  as  to  hours  prescribed  by  the  law. 
Nor  was  their  work  in  dredging  incident 
to  their  employment  on  the  dredges,  but 
quite  the  reverse.  They  never  would  have 
been  employed  at  all  except  for  dredging. 
They  never  would  have  set  foot  on  the 
dredge  save  to  use  it  as  a  platform  on  which 
to  do  the  work  of  laborers  and  mechanics. 
It  shonid  not  be  forgotten  that  the  object 
of  this  statute^  In  which  Is  embodied  an 
expression  of  a  great  public  policy,  is  to  rega- 
late  labor  of  the  kind  named,  and  the  men 
concerned  are  in  or  out  of  its  prohibitions 
solely  by  reason  of  the  kind  of  labor 
they  perform.  How  can  it  be  material 
here  whether  the  dredge  is  or  is  not  a 
vessel  within  the  admiralty  jurisdiction,  or 
that,  in  the  construction  of  two  spedflcally 
named  statutes,  all  those  upon  It  are  deemed 
to  be  seamen  I  Then  is  no  artificial  stat- 
utory construction  prescribed  for  this  act,  ' 
and  what  the  men  on  it  are  Is  left,  under 
this  act,  to  he  determined  according  to  the 
truth  and  fact,  and  the  test  to  be  applied 
is  the  nature  of  the  labor  they  actually 
perform.  They  were  employed  to  do  the 
work  of  laborers  and  mechanics;  In  the 
main  they  actually  did  that  work;  and 
whatever  they  did  which  was  of  the  nature 
of  seamen's  work  was  a  mere  incident  to 
the  foot  that  they  labored  upon  a  floating 
platform  Instead  of  upon  the  dry  land. 

It  is  oonoeded  in  the  opinion  of  the  court 
that  the  statute  admits  of  an  Interpretation 
which  brings  these  cases  within  it.  May 
not  more  be  saidi  Are  not  these  caeca 
fairly  within  the  plain  words  of  the  aott 
If  this  be  BO,  then  the  rule  of  strict  inter- 
pretation, applicable  to  pena!  laws,  a  rule 
which  has  lost  all  of  its  ancient  rigor,  If 
indeed  it  is  now  more  than  a  lifeless  form 
(United  States  v.  Lacher,  134  U.  5.  624, 
028,  33  L.  ed.  1080,  1083,  10  Sup.  a.  Rep. 
025),  cannot  be  mied  to  take  them  out. 
When  the  Intention  of  the  legislature  le 
reasonably  clear,  the  courts  have  no  duty 
axoept  to  carry  it  ont.  The  rule  for  the 
construction  of  penal  statutes  is  satisfied  if 
the  words  are  not  enlarged  beyond  their » 
natural 'Mwaning,  and  it  does  not  require* 
that  they  shall  be  restricted  to  less  thaa 
that. 

The  bnpossibtli^  or  difflculty  of  applying 
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tbto  law  to  tlw  opentioiu  of  dredging,  whidh, 
upon  tbe  evidence,  I  think,  amounts  to  no 
more  than  that  it  would  result  In  an  in- 
eoDvenience,  which  the  defendant!  may 
readily  avoid  bj  refusing  to  contraot  wIUl 
the  goveninient,  ii  a  conalderation  fit  to 
be  addressed  to  Congreaa  rather  than  t« 
thii  oomi. 

I  am  authoriEed  to  lay  that  Mr.  Jnstlee 
Harlan  and  Mr.  Jnitloe  Day  ooncur  In  this 


COMMONWEALTH  OF  KENTDCKY. 

Commerce — in    IntoxicatinE    liqnora — itata 
regulation. 

I.  The  agreement  of  the  local  agent  of 
an  express  company  to  hold  for  a  few  days 
a  C.  O.  D.  Interstate  shipment  of  Intoxicating 
liquors,  to  suit  the  convenience  of  the  eon- 
algnee  in  paying  for  such  liquor  and  taking 
It  away,  does  not  destroy  ttie  character  of 
the  transaction  as  interstate  commeroe,  so  as 
to  render  the  express  company  amenable  to 
' '  n  for  violating  a  stata  local  option 


Bvidence— materUlity  tuidat  aTenaenta  of 
indictment. 
2.  Evidence  that  the  express  company 
knew  that  a  C  0.  D.  Interstate  shipment  of 
Intoxicating  liquors  was  not  ordered  by  tlie 
consignee  in  immaterial  on  a  eriminal  vrose- 
eution  of  the  express  company  for  violating 
a  state  local  option  law,  where  the  Indict- 
ment avers  that  the  express  company  was 
engaged  in  the  business  of  a  common  car- 
rier of  paclcages,  and  that  the  shipment 
and  delivery  were  made  and  done  m  the 
naual  course  of  Its  business. 

[No.  831.] 


IN  ERBOR  to  the  Court  of  Appeals  of  the 
Stat*  of  E«itncky  to  review  a  judgment 
which  affirmed  a  oonviction  in  the  dronit 
Court  of  Laurel  County,  In  tliat  state,  tinder 
an  indictment  charging  an  express  eompany 
with  violating  the  state  load  option  law 
by  carrying  and  delivering  a  0.  0.  D.  Inter- 
state shipment  of  Intoxicating  liquors.  Re- 
See  same  case  below,  27  Ey.  L.  Rep.  lOM, 
87  S.  W.  1111. 

Statement  by  Mr.  Justice  Brewer; 

On  February  17,  1004,  a  grand  Jury  re- 
turned into  the  circuit  court  of  Laurel  coun- 
ty, Kentucky,  an  Indictment  against  Joe 
Kewland  and  the  Adams  Expreas  Company, 
charging  tliat  "Oit  said  Joa  Hawland  and 


Adama  Expreas  Compaity,  the  latter  1w- 
Ing  a  partneraUp  Migaged  In  and  canyfaig 
on  the  basfaMsa  of  a  eommon  carrier  ot 
packages,  goods,  warea,  and  memhanillae, 
by  the  method  known  as  express  .  .  . 
did.  In  IautsI  eonnty,  Eentucky,  on  tha  17tk 
day  of  February,  19M,  unlawfully  and  wil- 
fully carry  for  and  deliver  to  George  Ifaeea 
a  parcel,  package,  shipment,  and  quantity 
of  intoxicating,  sfdritnoua,  vinous,  ajid  malt 
liquors  ...  to  be  and  which  was  paid 
on  delivery  at  East  Bemstadt  in  said 
Laurel  county,  sams  being  at  the  time  a 
shipment  oommonly  known  and  called  0.  0. 
D.  shipments,  .  .  .  sidd  shipment  and 
delivery  being  made  and  done  at  the  time 
by  said  Joe  Nawland  and  said  Adams  Ex- 
press Company  In  the  usual  oonne  of  bnsl-s 
nssa  of  said  Adams  Express  Company."  Z 
*  Subsequently  the  action  was  dismissed  as  * 
to  Newland,  and,  on  a  plea  of  not  guilty, 
the  ease  was  tried  before  a  jury  and  result- 
ed In  a  verdict  finding  the  company  guilty 
and  fixing  the  fine  at  $60.  The  Instructions 
of  the  court  were  as  follows : 

"Gentlemen  of  the  Jury:  1.  If  you  shall 
believe  from  the  evidence  beyond  a  reason- 
able doubt,  that  the  defendant,  Adaras  Ex* 
press  Company,  b  a  copartnership,  formed 
of  persons  wtiose  names  and  number  were 
unknown  to  the  grand  Jury  that  found  this 
indictment,  and  who  lived  out  of  the  state 
of  Kentucky,  but  are  doing  bnslnesa  In  ths 
state  of  Kentucky  and  In  IautcI  eonnty, 
Eentueky,  and  nnder  the  firm  name  and 
style  of  'Adams  Express  Company,'  and  that 
the  said  Adams  Express  Company,  In  this 
county  and  within  twelve  months  next  be- 
fore the  finding  of  the  indictment  herein, 
knowingly  delivered  to  the  witness,  Georgs 
Meeoc,  spirttnoUB,  vinous,  or  malt  liquors 
In  quantities  of  less  than  S  gallons  at  the 
time  mentioned  by  the  witness,  and  r»- 
ceived  the  pay  therefor>  and  tliat  said  eom- 
pany received  any  pay  whatever  for  Its 
service  In  that  behalf,  then  yon  Bhonld  find 
the  defendant  guilty  and  fix  Its  punishment 
at  any  fine  not  less  than  $60.00  nor  mora 
tlian  $100.00,  in  your  discretion,  according 
to  proof. 

"i.  The  court  says  to  the  Jury  that  If 
they  shall  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  agent  or  agenta 
of  the  defendant's  company  tiiat  accepted, 
received,  transported,  or  delivered  the  peek- 
age  mentioned  in  evidence  by  the  witness 
Meeee,  knew,  or  might,  by  the  exercise  of 
such  care  as  persons  of  ordinary  prudence 
are  accustomed  to  nae  In  the  ordinary  trans- 
actions of  life,  have  known  the  contents  of 
the  package  delivered  to  the  witness,  then 
the  defendant  company  is  chargeable  with 
such  knowledge,  and  should  be  bsld  to  know 
tha  contsuta  of  snah  pack^a." 
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Judgment   w^a   enUnd   on   tha   T«rdiat, 

which  vsa  afBrmed  by  tbi  oourt  of  appeals 

H  of  the  tUU,  27  Kj.  U  Rep.  I09S,  87  B.  W. 

S  llllt  and  from  that  oonrt  tha   oaae  wai 

■  brangfat  hera  on  writ  of  error.     The  act 

vnder   which   tlie    prosecutlou    wai    hod    is 

aabaee.  4  of   |  25S7b,  Kentucky   Statutea, 

1903,  commonly  called  the  'C  0.  D."  law, 

wUeh  U  part  of  the  general   local   option 

law  aa  amended  tn  1D02,  and  which  reada; 

"All  the  ehlpmenta  of  apirttuona,  Tinona, 
at  malt  liquors,  to  be  paid  for  on  delivery, 
eranmonly  called  'C.  O.  D.  ahipmcnta'  Into 
any  county,  city,  town,  diatrict,  or  precinct 
where  said  act  la  In  force,  shall  be  uH' 
lawful  and  shall  be  deemed  aalea  of  such 
liquoTB  at  the  place  where  tbe  money  la 
paid  or  the  gooda  delivered;  the  carrier  and 
his  agents  selling  or  delivering  such  goods 
shall  be  liable  Jobtly  with  the  vendor  tbere- 
of." 

Heasra.  Lawrence  Maxwell,  Jr.,  It.  F. 
Trabne,  and  Joseph  S.  Graydon  for  plain- 
tiff In  error. 

Messrs.  N.  B,  Haya  and  Charles  H.  Morris 
ufor  defendant  In  error. 

*  *Mr.  Juatioe  Btewn  deUvered  the  opinion 
of  the  court: 

The  testimony  shoved  that  the  package, 
containing  a  gallon  of  whialey,  waa  ahipped 
from  Cincinnati,  Ohio,  to  George  Ueeoe,  at 
East  Bematadt,  Kentucky.  The  transaction 
waa  therefore  one  of  interstate  commeroe, 
and  within  tbe  ercIusiTa  Jurisdiction  of  Con- 
greaa.  The  Kentucky  statute  is  obviously 
an  attempt  to  regulate  audi  Inteietate  com- 
merce. This  is  hardly  questioned  by  the 
eoort  of  appeal  a,  and  is  beyond  dispute  un- 
der the  decisions  of  thia  court. 

In  Vance  v.  W.  A.  Vandercook  Co.  170  V. 
B.  43fl,  444,  42  L.  ed.  1100,  1103,  IS  Sup. 
Ot.  Rep.  BT4,  B76,  Mr.  Justice  White,  deUver- 
fng  the  opinion  of  the  court,  aaid: 

"Equally  well  established  ia  the  proposi- 
tion that  the  right  to  send  liquors  from  one 
■tate  into  another,  and  the  act  of  sending 
the  same,  ia  interetaJ^e  oommerce,  the  regu- 
lation whereof  has  been  committed  by  the 
Gmistitutfon  of  the  United  States  to  Con- 
gress, and,  hence,  that  a  state  law  which 
deniee  such  a  right,  or  substantially  tnter- 
ferea  with  or  hampera  the  same,  is  in  con- 
flict with  tha  Constitution  of  the  United 
Etates." 

In  Rhodes  t.  Iowa,  170  U.  8.  418,  42S, 
42  L.  ed.  loss,  IS  Sup.  Ct.  Bep.  004,  0S9,  It 
was  held  tltat  the  Wilson  act  [20  Stat,  at 
L.  318,  ehap.  12S,  U.  S.  Comp.  Stat.  1901, 
p.  817T]  "waa  not  intended  to  and  did  not 
cause  the  power  of  the  atate  to  attach  to 
an  Interstate  commeroe  ahipment,  whilst  the 
merchandise  waa  in  transit  under  nub  ahip- 


t,  and  nuUl  Ita  arrival  at  the  point  of 
deaUnation  and  delivery  there  to  tha  oou- 
signee." 

The  court  of  appeals  sustained  the  Judg- 
ment upon  these  facta:  Meeee  testified  that 
he  had  not  ordered  the  whisky;  that  ha 
waa  not  expecting  any  from  Cincinnati,  but, 
on  going  with  his  brother  to  the  company'a 
office  at  Eaat  Bemstadt,  was  told  that  it 
waa  there  awaiting  him;  that  he  requested 
the  agent  to  hold  it  until  the  aucceeding 
Batnrday,  when  he  would  come,  pay  for 
and  take  it  away;  and  that  on  that  day 
he  did  BO,  paying  83.85  for  the  whisky,  then 
expreaa  etiarge«*haTing  been  prepaid  at  Gin- 1* 
dnnatL  The  conrt  held  that,  by  reason 
of  the  retention  of  the  package  by  the  agent, 
the  company  oeaaed  to  hold  it  aa  carrier,  and 
hod  beeome  a  mere  bailee  or  warehouseman; 
that,  tberefore,  the  statute,  aa  applied  to 
tlie  tranaaction,  waa  not  a  ngulation  of 
oommerce;  and,  further,  that,  aa  Meeee  had 
not  ordered  the  whisky,  there  waa  no  eon* 
traot  for  the  aale  of  it  In  Cincinnati,  but 
only  by  the  company  at  Bast  Bematadt,  in 
Kentucky;  that  while  there  was  no  testi- 
mony showing  that  the  company's  agent  at 
Qnelunatl  knew  that  the  whisky  had  not 
been  ordered  by  Meece,  yet  its  agent  in 
Kentucky  waa  so  informed,  and,  therefore, 
tbe  company  was  possessed,  through  Ita 
agent,  of  knowledge  that  there  waa  no  in' 
terstate  tranaaction,  and,  with  that  knowl- 
edge, sold  the  whisky  to  Meeee.  But  that 
the  agent  consented  to  bold  the  whisky  un- 
til Saturday  did  not  destroy  the  character 
of  tbe  transaction  aa  one  of  Interstate  com* 
meroe  is  settled  by  the  recent  ease  of  Hey< 
man  v.  Southern  R.  Co.  203  U.  S.  270,  51  h. 
ed.  ITS,  27  Sup.  Ct.  Rep.  104.  In  that  case 
whisky  had  been  forwarded  tt  a  party  in 
Charleston,  South  Carolina,  and  after  its 
arrival  at  Charleston  was  placed  in  tha 
warehouse  of  the  railroad  company  by  ita 
agent,  and  there  seized  by  constablea,  as- 
serting their  right  ao  to  do  under  the  dis- 
pensary law  of  South  Carolina.  The  point 
was  made  and  sustained  by  the  supreme 
oourt  of  the  atate  of  Georgia,  in  which  state 
an  action  had  been  brought  against  the  com- 
pany for  the  value  of  the  goods,  that  when 
the  gooda  were  placed  in  tbe  warebouae  the 
carrier  waa  thenceforward  liable  only  as  a 
warehouseman.  In  passing  upon  this  con- 
tention we  aald  (p.  276,  61  L.  ed.  p.  ITS,  27 
Sup.  Ct.  Rep.  p.  107): 

"As  the  general  principle  is  that  gooda 
moving  in  interatate  oonimeroe  cease  to  be 
such  commerce  only  after  delivery  and  sale 
in  the  original  package,  and  aa  the  settled 
rule  ia   that  the   ^Ison   law  was   not   an 
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■implj*  affect*  an  tnddent  of  sneh 
hy  allowing  the  etate  power  to  attach  after 
deliverj  and  before  iale,  we  are  not  eon- 
%  eemed  with  whether,  under  the  law  of  an^ 
7  particular  itate,  the*  liability  of  a  railroad 
eoDipanj  aa  carrier  eeasee  and  becomes  that 
of  a  warehoiueman  on  the  gooda  reaching 
their  ultimate  destination,  before  notice  and 
before  the  ezpiratiou  of  a  reaaonable  tinte 
for  the  ooneignee  to  receiTe  the  goods  from 
the  carrier.  For,  whaterer  may  be  the  dl- 
Tergent  legal  rulei  in  the  Mveral  states  eon- 
ceming  the  precise  time  when  the  liability 
of  a  carrier  ae  Bueh  In  respect  to  the  car- 
riage of  goods  ends,  tbe;  cannot  affect  the 
general  principle  aa  to  when  an  Interstate 
shipment  ceases  to  be  under  the  protection 
of  the  commerce  clause  of  the  Conatitntion, 
and  thereby  comes  under  the  eontrol  of  the 
state  authority." 

With  referenee  to  the  teatimony  as  to  the 
knowledge  by  the  company  of  the  fact  that 
the  whisk;  had  not  been  ordered  by  the  con- 
aignee,  it  ia  sufficient  to  say  that  the  arer- 
ment  in  the  indictment  is  that  the  express 
oompany  was  engaged  in  the  buaineaa  of  a 
eommon  carrier  of  packages,  etc.,  and  that 
the  shipment  and  delivery  were  made  and 
done  in  the  nsual  course  of  its  business. 
This  excludes  nccesBarlly  the  assumption 
that  the  transaction  was  one  of  sale  by  the 
express  company  at  Bast  Bemstadt,  and  of 
course  the  company  waa  under  no  obligation 
to  offer  testimony  in  support  of  that  which 
the  state  admitted  to  be  the  fact. 

We  do  not  mean  to  intimate  that  an  ex- 
press company  may  not  also  be  engaged 
in  selling  liquor  in  a  state,  contrary  to  its 
laws,  or  that  the  fact  that  the  consignee 
did  not  order  a  shipment  might  not  be  evi- 
dence for  a  Jury  to  consider  upon  the  ques- 
tion whether  the  company  was  not,  in  addi- 
tion to  its  express  bnainess,  also  selling 
liquor  contrary  to  the  statutes.  It  is  enough 
to  hold,  as  we  do,  that  under  the  averments 
of  this  indictment  such  testimony  is  Im- 
material. It  If,  of  course,  a  question  of 
fact  whether  a  carrier  is  confining  itself 
strictly  to  its  business  aa  a  carrier,  or  par- 
ticipating in  illegal  sales.  The  consignor 
alone  ma?  be  trying  to  evade  the  statute. 
He  may  forward  the  liquors  In  the  expecta- 
tion that  the  consignee  will,  when  informed 
_  of  their  arrival,  take  and  pay  for  them. 
2  Bo  the  fact  that  there  is  no  previous  order 
<  by  the  consignee 'may  not  be  conclusive  of 
the  carrier's  wrongdoing,  but  still  it  is  en- 
titled to  consideration  in  determining  that 

Much  aa  we  may  sympathize  with  the 
efforts  to  put  a  stop  to  the  sale*  of  intoxi- 
cating liquors  in  defiance  of  the  policy  of  a 
state,  we  are  not  at  liberty  to  reeogniH 
ftn;  rule  which  will  nullify  or  tend  to  weak- 


en the  power  vested  by  the  Constitution  in 
Congreas  over  interstate  eommeroe. 

The  judgment  of  the  Court  of  Appeals  of 
Kentucky  Is  reversed  and  the  case  remanded 
for  further  proceedinga  not  inoousistant  with 
this  opinion. 

Mr.  Justice  Harlan  dlssanta. 


COMMONWEALTH  OP  KENTDCKY. 

This  case  is  gcTcmed  by  the  decision  in 
Adams  Express  Company  v.  Kentnd^,  snte^ 
p.  606. 


IN  ERROR  to  Uw  Oomi  of  Appeals  <rf 
the  State  of  Kentucky  to  reviev  a  Judg- 
ment which  affirmed  a  conviction  In  the 
Circuit  Court  of  Knox  County,  In  that 
state,  under  an  indictment  charging  an  ex* 
press  company  vrith  violating  the  atato  lo- 
cal option  law  by  carrying  and  delivering 
a  C.  0.  D.  interstate  shipment  of  intoxicat- 
ing liquors.    Bavaned. 

Sea  same  case  below,  £9  Ey,  L.  Rep.  224, 
6  LJLA.(N'.B.)  630,  92  8.  W.  S32. 

Messrs.  Lawrence  Maxwell,  Jr.,  B.  F. 
Trabue,  and  Joseph  8.  Oraydon  for  plaln- 
Ufl  in  error. 


Mr.  Justice  Brewet  delivered  the  opinion 
of  the  court: 

This  case  differs  from  the  preceding  in 
the  tact  that  it  was  tried  by  the  court  ^ 
without  a  Jury.  In  all  other  respects  It  IsM 
'substantially  the  same.  There  was  the  same  ■ 
averment  in  the  indictment;  and,  more  tlian 
that,  there  was  an  express  stipnlatfon  made 
between  oonnsel,  pending  the  trial,  in  these 

"It  is  further  agreed  at  this  point  that 
the  whisky  about  which  the  witness  testi- 
fied was  delivered  by  the  Adams  Express 
Company  and  received  by  it  in  its  office  in 
Qndnnatl  In  the  usual  course  of  business 
as  a  oommon  carrier,  and  carried  by  it  to 
Barbourvilie,  Kentucky,  by  the  method  com- 
monly known  aa  C.  O.  D." 

Then  is  nothing,  therefore,  to  distlngnish 
tUB  ease  in  principle  from  the  preceding 
and  the  same  judgment  will  be  entered  in 
this  as  in  that. 

iSr.  Jnatloe  Hadan  disseota. 
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lOOB.  AMEBICAM  EXPBESS  CO.  ▼.  KENTUCKY. 

(106  U.  8.  139) 

AMERICAN    EXPRESS     COMPANY    OF 
NEW  York,  Plff.  in  Err., 


COMMONWEALTH  OP  KENTUCKY. 

This  eu«  U  goTwiwd  ij  tlw  decliion  In 
AdMn*  EipreH  Compmnj  t.  Eentuckj,  ante, 


IN  ERSOR  to  th*  Comt  of  Appeal*  of  tlu 
SUU  of  Kentucky  to  nriew  a  Jndg- 
ment  which  affirmed  a  Judgment  of  the  Cir- 
enlt  Court  of  Lame  Coonty,  In  that  state, 
eonTictIng  an  ezpresa  oompany  of  Tlolatlng 
the  Btate  local  option  law  hf  eanying  uid 
dellTering  a  C.  0.  D.  interatate  ahlpment  of 
Intoxicating  liquora.    Rerened. 

See  ume  ease  below,  80  K7.  L.  Rep.  iffj, 
VI  B.  W.  807. 

Measn.  Edmund  F.  Trahnc,  Lawienca 
WUxwim,  3t^  John  C.  Doolan,  Attllla  Cox, 
Jr.,  and  Jo«^  S.  Ora^don  for  plalnUS  in 


*  *  Ur.  Jnitloe  Brewer  dellrered  the  opinion 
Of  the  court: 

This  ease,  like  the  two  preceding,  waa  a 
prosecution  of  the  ezpivas  company  for  a 
violation  of  the  Kentucky  atatute  In  re- 
■pect  to  "C.  0.  D."  ihlpmente.  It  waa  tried 
in  the  circuit  court  before  a  jury,  which 
returned  a  Terdict  of  guilty,  and  fixed  the 
penalty  at  $100  fine,  which  Teidiot  waa  bu>- 
tained  and  judgment  entered  thereon  by 
tlie  dreuit  court.  The  company  appealed 
to  th«  court  of  appeala,  whicdi  afflrined  the 
judgment  (30  Ky.  L.  Rep.  207,  97  S.  W. 
807),  and  thereupon  the  eaae  waa  brought 
bere  on  writ  of  error. 

The  oouaignee  teatiOed  that  he  did  not 
give  an  order  for  the  shipment,  while  there 
waa  teatimony  on  behalf  of  the  conaignor 
that  anch  an  order  waa  filed  with  it  in  the 
name  of  the  consignee,  and  the  shipment 
made  upon  that  order.  The  brief  of  the 
attorney  general  In  the  oourt  of  appeala, 
after  referring  to  the  testimony  of  a  wit- 
neae  on  behalf  of  the  company,  aaid: 

It  win  appear  from  his  evidence  that  he 
reaidea  in  Cincinnati,  Ohio,  and  if  manager 
for  a  wholesale  liquor  firm  located  in  said 
dt7i  that  on  March  Slat,  IMS,  be  received 
■>  order  filed  aa  an  Exhibit  1*  from  Rleh- 
27  S.  a-39. 


'  ard  Graham  of  Hodgensville,  Kentucky,  for 
an  order  of  whisky  to  be  sent  C.  O.  D.,  for 
the  delivery  of  which  the  warrant  herein  waa 
issued  against  the  appellant  eompany:  that 
upon  this  ordw  the  whisky  In  questbn  waa 
shipped  to  said  Graham  at  EodgenavUle, 
Kentucky,  and  delivered  to  him  and  the 
charges  therefor  paid  to  the  appellant  com- 
pany, who  returned  the  same  to  the  aaid 
house  or  firm  In  dndnnatl,  Ohio.  There 
is  no  proof  to  ahow  that  the  express  com' 
pany  had  any  knowledge  or  information  aa 
to  the  eontenti  of  said  package  so  dellveredt 
and  there  Is  nothing  to  show  any  notice  to 
it  whatever  of  the  contents  of  said  paekage. 

'^e,  however,  desire  the  court  to  pass  ^ 
upon  the  qaestion,*in  order  that  the  many  • 
complications  growing  ont  of  transac- 
tions similar  to  this  may  be  almplilled,  and 
the  multitude  of  litigations  growing  ont  of 
the  aome  leasened,  whether  or  not  a  com- 
pany atmilar  to  the  appellant  can  legally  ac- 
cept the  price  for  whisky  shipped  into  a 
local  option  district  contrary  to  law,  thus 
constitute  itself  a  collecting  agency  for  one 
who  Is,  under  the  shield  of  Interstate  com- 
meree,  protected  and  permitted  to  ship 
whisky  into  such  districts.  We  are  of 
opinion  that  an  express  company  has  no  1b- 
herent  right  under  the  laws  of  this  state 
or  under  the  protection  of  Intervtate  com- 
merce to  aasume  a  duty  not  required  of  It, 
as  a  common  carrier,  and  to  do  that  which 
ia  in  violation  of  the  laws  of  this  state. 
Because  we  believe  that  this  record  in  Its 
present  shape  does  not  ahow  that  the  ap- 
peal from  the  polka  oourt  to  the  dreuh 
eonrt  of  Lame  eounty  was  properly  and 
legally  taken,  and  for  the  further  naaon 
that  the  express  company  has  no  right,  in 
violation  of  law,  to  accept  tbe  price  In  a 
local  option  diatrlet  of  whisky  shipped  0. 
O.  D.,  we  ask  that  the  judgment  be  af- 


In  view  of  the  coneession  and  contention 
of  the  att<»iiey  general  we  are  of  the  opin- 
ion that  there  I*  nothing  to  substantially 
distinguish  this  cose  from  the  preceding. 
The  same  judgment,  therefore,  will  be 
rendered  In  this  ease  aa  in  thoae. 

Mr.  Justice  Harlan,  dissenting) 
I  do  not  think  that  these  are  eases  of 
legitimate  interstate  commerce.  They  show 
only  devices  or  tricks  by  the  express  com- 
pany to  evade  or  defeat  the  laws  of  Ken- 
tucky relating  to  the  sale  of  spirituoos, 
vinous,  or  malt  liquors.  I  dissent  from  the 
opinion  and  Judgment  in  each  case. 
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(M6  U.  R  176)         

BBKRT  A.  iL  SUITE,  u  RMelT«r  of  ttw 

Uta  Corpontlon  Nuned  And  Styled  "The 

PreBident,  Director!,  ft  Compuij  of  the 

SUte  Bank,-  Plff.  In  Brr, 


Oar.Twau, 


1.  The  conformity  with  the  (tats  Con- 
■titutlon  of  the  proceeding!  of  the  itkte 
legtilature  In  the  enactment  of  *  law  !■  not 
«  Federal  question,  which  will  BUBtain  > 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  Btate  oonrt,  but  is 
a  queation  upon  which  the  determination  of 
the  etftte  court  ii  finoL  * 
Error  to  itatt  cooit— Fedenl  quMtion— 4ni- 
pairing  contract  oblisation. 

£.  No  Federal  question  rea^eoting  the 
Impairment  of  contract  obligations  which 
win  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  State*  to  a  state 
court  is  presented  hj  the  contention  that 
the  obligation  of  the  contract  made  by  bonds 
of  the  atate  is  impaired  by  a  joint  resolution 
of  the  state  legislature  directing  the  state 
treasurer  to  write  oS  of  the  boolca  in  his  office 
Mrtain  of  such  ImndB,  and  to  canr  no  longer 
■n^  bonds  on  the  books  as  a  debt  of  the 
state,  since  such  law  merely  directed  a 
ehange  of  entries  in  the  I>ooks  of  the  ti«aa- 
mer,  and  could  in  no  respect  impair  or  af- 
fect the  rights  of  the  holders,  t 

[No.  104.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a  judg- 
BMBt  dei^Dg  an  injunction  to  restrain  the 
■tatetreaanrer  from  onnplyingwith the  joint 
nsolntion  of  the  state  l^slatnre,  directing 
bim  to  write  oertain  state  bonds  off  the 
hoolci  in  his  office,  and  to  carry  no  longer 
and  bonds  on  the  Iioolu  as  A  debt  of  the 
■tate.    Dismissed  for  want  of  jurisdiction. 

Sea  aame  ease  below,  ST  a  &  SZi,  45  S. 
B.  SSI. 

The  foeta  ore  stated  In  the  opinion. 

Messrs.  T.  W,  Bteat,  A.  M.  Lee,  and  Julian 
Uitohell,  Jr.,  for  plaintiff  in  error, 

Messrs.  Charlea  A.  Douglaa  and  E.  B. 
SherriU  for  defendant  In  error. 

Mr.  Justice  Moody  deliversd  the  opinion 
of  the  court: 

The  plaintiff  in  error  ia  the  recdrer  of 
■  stat«  banlc  of  South  Carolina  which  has 
been  many  years  in  liquidation.  The  de- 
fendant in  error  Is  the  treasurer  of  the 
•tftt«  of  South  Carolina.  The  receiver 
brought  in  th«  supreme  oourt  of  the  state 


a  petition  tor  ui  Injunction  to  restrain  the 
treasurer  from  ohejrlng  the  requirements  of 
on  act  (presently  to  be  stated)  of  the 
legislature  of  the  state.  The  supreme  court 
of  the  state  dismissed  the  petition,  and  the  ^ 
ease  Is  here  on  writ  of  error.  |j 

*  The  state  of  South  Carolina  Issued,  in  ■ 
18S9,  bonds  due  in  twenty  years  in  aid  of 
the  Blue  Ridge  Bailroad  Company.  The 
bank  came  to  be  the  owner  of  one  hundred 
of  these  bonds,  each  of  the  par  value  of 
tl,O0O.  In  1S66  the  assets  of  the  bank, 
including  the  hundred  bonds,  were  seised  and 
carried  away  by  soldiers  of  the  Federal 
Army.  Sixty-three  of  the  bonds  have  been 
reeovered  by  the  bank  from  time  to  time 
and  have  been  p^d  or  funded  by  the  state 
Thirty-seven  of  the  bonds  are  still  out- 
standing, and  nothing  Is  known  of  tlxm. 
In  IS96  the  general  assembly  of  the  state 
passed  an  act  directing  tliat  no  coupon  bond 
of  the  state  payable  to  bearer  should  be 
funded  or  paid  by  the  state  treasurer  after 
the  expiration  of  twenty  years  from  the 
date  of  maturity.  In  1903  the  general  as- 
sembly passed  the  following  act: 
"A  Joint  Resolution  to  Authorise  and  Re- 
quire the  State  Treasurer  to  Write  off 
the  Books  in  His  Office  Certain  Bonds 
Entered  on  Said  Books  as  Old  Bonds,  Not 
Fundable  [Act  of  1896],  Blue  Ridge  Rail- 
road Bonds,  937,000. 

"Be  it  resolved  by  the  general  assembly 
of  the  state  of  South  Carolina: 

"Section  1.  That  whereas,  by  the  act  of 
the  legislature  of  18W,  the  treasurer  of  this 
state  is  forbidden  to  pay,  consolidate,  or 
fund  any  coupon  bond  of  the  state  after 
the  expiration  of  twenty  years  from  the 
date  of  maturitj  of  sucii  bonds,  and  cer- 
tain bonds  entwed  on  the  books  of  the 
state  treasurer  as  'Old  bonds,  not  fundable, 
act  of  1890,  Blue  Ridge  Railroad  Bonds,  937,- 
000,'  are  still  carried  on  the  books  of  the 
state  treasurer.  Therefore,  be  it  resolved; 
That  the  state  treasurer  be,  and  he  ia  here- 
by, authorised  and  required  to  write  said 
bonds  off  of  the  books  in  his  offloe,  and 
no  longer  carry  said  bonds  on  the  books 
as  a  debt  of  the  state." 

Thereupon  the  reosirer  brought  this  peti- 
tion, alleging  that  the  act  lost  stated,  If 
valid,  impaired  the  obligation  of  the  con- 
tract made  by  the  bonds,  and  that  the 
act  was  not  passed  in  conformity  with  the 
Constitution  of  the  state,  and  was  therefore^ 
void.  The  prayer  of  the  petition  was  ^hatk- 
the  respondent* be  restrained  by  injunction* 
"from  writing  the  aald  $37,000  of  the  atate 
bonds  off  ths  books  in  his  office,  and  no 
longer  carrying  said  bonds  on  the  books 
as  a  debt  of  the  state."  The  supreme  court 
of  the  state  dedded  against  both  these  oan< 
tentions,  and  they  are  brought  here  as  Fed- 
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•nl  question!.  But  the  ocrafonnlty  with ' 
tk«  ttate  Constitution  of  the  prootedinga  in 
the  eD&etinent  of  the  law  la  s  question  for 
the  determination  of  the  stftte  court,  and 
ttt  judgment  is  fintiL  Burt  t.  Bmith,  203 
V.  8. 129.  135,  81  L.  ed.  121, 27  Sup.  Ct.  Rep. 
87;  Montana  ex  rel.  Haire  v.  Rice,  204  D. 
B.  291,  51  L.  ed.  490,  27  Sup.  Ct.  Rep.  281. 
Nor  did  the  law  complained  of  Impair  the 
ohiigation  of  the  state  to  paj  the  bonds 
therein  mentioned,  or  the  remedy  to  re- 
eoner  upon  them.  Th«  obligation  and  the 
remedy  remained  precisely  the  same  after 
the  enactment  of  the  law  as  before.  Hel- 
ther  one  was  in  the  slightest  degree  dimin- 
ished or  afTected.  The  law  merely  directed 
■  change  of  entries  In  the  books  of  the 
■tate  treasurer,  and  could  by  no  possibility, 
in  any  respect  whatever,  deny,  obstruct, 
Impair,  or  afCeot  the  rights  of  the  plaintiff 
tn  error.  This  waa  the  view  expressed  by 
the  court  below,  and  the  statute,  thus  In- 
terpreted, raiaea  no  Pederml  queatlon. 
Writ  of  error  dismissed. 


(ZOS  U.  S.  iSG) 

WHXIAM  F.  KBSSLKB 

GEORGE  S.  ELDRED. 

Jvdgments-'eSect  or  condnalTeiieu. 

1.  A  final  decree  of  a  Federal  drenlt 
eourt  Id  favor  of  defendant  in  a  pat«nt  Id- 
fringement  suit  entitles  him  to  continue 
the  bnsiuees  of  manufacturing  and  selling 
throughout  the  United  States  the  alleged 
Infringing  article,  free  from  all  interference 
bv  the  complainant  bv  virtue  of  the  patent 
alleged  to  have  been  infringed. 
Jndsmenta — effect  or  conclnaiveness. 

2.  Defendant's  rights  under  a  final  de- 
eree  in  his  faror  rendered  by  a  Federal  dr- 
enlt court  in  a  patent  Infringement  suit  are 
violated  by  the  action  of  the  complainant 
therein  in  thereafter  filing  a  bill  against 
one  of  the  former's  customers  for  an  alleged 
kifringement  of  the  patent  on  aooount  of 
the  use  or  sale  of  the  same  artlale  paued 
npon  in  the  prior  suit. 
Eatoppel — by  conduct. 

3.  The  assumption  by  the  manufacturer 
of  the  defense  of  a  patent  infringement 
suit  brought  in  m  Federal  drouit  court 
against  one  of  his  customers  does  not  de- 
prive hfm  of  bis  right  to  proceed  against  the 
oomplainant  in  such  suit  in  the  state  and 
district  of  the  latter's  reeideuoe  for  wrong- 
fully interfering  with  the  business  of  such 
manufacturer  bj]  instituting  the  suit  after 
a  final  adjudication  in  a  prior  suit  that  tbf 
article  Id  question  did  not  infringe  the  pat 
ent. 

Equity— adequate  remedy  at  law, 

4.  lACk  of  any  adequate  remedy  at  law 
jutifies  a  court  of  equity  In  taking  Jmlsdle- 
tton  of  a  suit  by  the  eucoenful  defeadaat  Is 


patent  Infringement  mlt  to  enjoin  the 
complainant  tn  the  prior  suit  from  Inter- 
fering with  the  former'H  basiness  bj  suing 
his  eustomera  for  an  allied  infringement 
of  the  patent  on  aoeount  of  the  use  or  sale  of 
the  same  artlde  passed  npon  in  the  prior 

[No.  igs.1 


ON  A  CBRTIFIOATB  from  the  United 
States  drenlt  Court  of  Appeals  for  the 
Seventh  dranit  preaenting  questions  ra- 
speotlng  the  right  of  the  aueeessful  defend- 
ant in  a  patent  infringement  suit  to  pro- 
ceed in  equity  against  the  complainant  to 
reetialn  him  from  interfering  with  the  for- 
mer's buslneaa  by  auing  his  customeia  for 
an  alleged  infringement  of  the  patent  on 
account  of  the  use  or  sals  of  the  same  ar- 
tide  passed  upon  fn  the  prior  suit.  An- 
swered In  favor  of  the  right  to  maintain 
auch  suit. 

Statement  by  Ur.  Justice  Hoody: 

This  eaae  comes  to  this  court  from  ths 
drouit  court  of  appeals  for  the  seventh  dr- 
ouit upon  a  eertiScate  of  that  court  of 
questions  of  law  eonoemlng  which  It  de- 
sires instmctlona.  Aocompanying  the  cer- 
tificate Is  a  statement  of  facta.  The  stat*- 
ment  of  the  facts  and  the  certifloate  of 
the  quaatlona  of  law  are  as  followa: 

Eessler,  a  dtlaen  of  Indiana,  prior  to  1B98, 
had  bnilt  up  an  extensive  busineaa  In  the 
maunfaoture  and  sale  of  dectric  dgar  light- 
ers, and  had  customsra  throughout  the 
United  States.  SIdred,  a  dtlzen  of  Ulinols, 
and  an  Inhabitant  of  the  northern  district, 
was  the  owner  of  patent  No.  492,913,  issued 
to  diambera  on  March  7,  1898,  for  an  elee- 
trie  lamp  lighter.  Eldred  was  a  oompetltor 
of  Keasler'a  and  manufactured  a  almilar 
form  of  lighter  (entirely  dissimilar  from 
that  deeoribed  In  the  Chambers  patent),  so 
that  it  was  not  a  matter  of  much  impot* 
tance  to  customers  which  lighter  they 
bonght.  In  I89S  Eldred  began  a  suit  against 
Eessler  In  the  district  of  Indiana  for  the  in- 
fringement of  the  Chambers  patent.  The 
bill  alleged  that  Keasler'a  manufacture  and 
sale  of  the  Kessler  lighter  Infringed  all  the 
claims.  The  answer  denied  that  Keealer'a 
l^hter  Infringed  any  of  the  Chambers  a 
elaims.  On  final  hearing  the  drcuit  court  % 
found  for  Kessler  on  the  issue  of-nonin-* 
fringement  and  dismissed  the  bill.  That  de- 
cree was  affirmed  in  ISOO  by  the  drcuit  court 
of  appeals  for  the  seventh  circuit.  Eldred 
V.  Kessler,  40  C.  C  A.  464,  lOfl  Fed.  BOO. 

Snbeeqnently,  Eldred  brought  suit  on 
tbe  Mune  patant  In  the  northern  dbtrict  of 
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New  Tork  agi^nit  KIrkUnd,  who  was  Mlling 
»  aimilar  lighter,  bat  not  of  Keuler's  make. 
TIm  circuit  court  found  for  Kirkland  on 
the  ieaae  of  noninfringement  and  dlimiued 
the  bill.  The  circuit  oonit  of  appeals  for 
the  Moond  circuit  r«Tened  that  decree  and 
held  the  Kirkland  lighter  to  be  ut  infringe- 
ment. Eldred  T.  Kirkland,  64  C.  a  A.  6SS, 
130  Fed.  342. 

In  June,  1904,  Gldred  filed  a  bill  for  in- 
fringement of  the  same  patent  In  the  West- 
«m  district  of  Kew  Tork  against  Brelt- 
wieser,  user  of  Eeflaler  lighter*,  which  were 
idontleal  with  those  held  in  Eldred  t.  Kese- 
ler,  to  be  no  infringement  of  the  Chambers 
patent.  Uany  of  Kcssler**  cmtomer*  were 
intimidated  bj  the  Breitwieaer  suit,  so  that 
they  ceaaed  to  send  in  farther  orders  for 
lighters,  and  refused  to  pay  their  account* 
for  lifter*  already  sold  and  delivered  to 
them.  Eessler  assumed  the  defense  of  the 
Breltwieser  suit,  and  will  be  compelled,  in 
the  proper  discharge  of  hi*  duty  to  his  cua- 
tomers,  to  assume  the  burden  and  expense 
of  all  suits  which  may  be  brought  by  El- 
dred against  other  customer*.  In  this  state 
of  affair*  Kessler,  a  dtisen  of  Indiana,  in 
July,  1904,  filed  a  bill  against  Eldred  in  the 
circuit  court  for  the  northern  district  of 
Illinois,  the  state  and  district  of  Eldred's 
citizenship  and  residence,  to  enjoin  Eldred 
from  prosecuting  any  suit  in  any  court  of 
the  United  States  against  anyone  for  al- 
leged infringement  of  the  Chambers  patent 
by  purchase,  use,  or  sale  of  any  eleetrio  cigar 
lighter  manufactured  by  Kessler  and  iden- 
tical with  the  lighter  in  evidence  before  the 
circuit  court  for  the  district  of  Indiana  and 
the  circuit  oonrt  of  appeals  for  the  seventh 
circuit  in  the  trial  and  adjudication  of  the 
■nit  of  Eldred  against  Kessler.  From  an  ad- 
verse deeree  by  the  circuit  court  Kessler  per- 
feeted  an  appeal  to  this  court. 
»  Upon  the  foregoing  facts  the  questions  of 
•  law  conaeming*whlch  this  conrt  desires  the 
instruction  and  advice  of  the  Supreme  Court 
are  these: 

First.  Did  the  decree  In  Kessler's  favor, 
rendered  by  the  circuit  court  for  the  district 
of  Indiana  in  the  suit  of  Eldred  against 
Eessler,  have  the  effect  of  entitling  Kessler 
to  continue  the  buaioesi  of  manufacturing 
and  selling  throughout  the  United  States 
the  sane  lighter  he  had  theretofore  been 
manufacturing  and  selling,  without  molesta- 
tion tiy  Eldred,  through  the  Chambers  pat- 
ent T 

Second.  Did  the  deeree  mentioned  in  the 
first  question  have  the  effect  of  making  a 
suit  by  Eldred  against  any  customer  of 
Eeasler's  for  alleged  Infringement  of  the 
Chambers  patent  by  use  or  tale  of  Eess- 
ler**  lighters  a  wrongful  interferenoe  by  El- 
dred with  Eessler'a  busineMt 


Third.  Did  Kessler**  assomptlon  of  the  d«- 
fenee  of  Eldred's  Bult  against  Breitwieaer 
deprive  Kessler  of  the  right,  if  that  right 
would  otherwise  eiiit,  of  proceeding  against 
Eldred  in  the  etete  and  district  of  his  cit- 
izenship and  reaidenoe  for  wrongfully  inter- 
fering with  Keesler's  busIneMT 

Fourth.  If  Eldred's  acts  were  wrongful, 
had  Kessler  an  adequate  remedy  at  lawt 

Messrs.  Robert  S.  Taylor  and  Elwln  M. 
Hulse  for  Kessler. 

MeasTB.  Charles  C.  Linthlcnm  and  Louis 
E.  Gillson  for  Eldred. 

Mr.  Justioe  Moody  delivered  the  opinioa 
of  the  court; 

The  Industry  of  counsel  has  not  diacoverod 
any  decision  on  the  exact  questions  present- 
ed by  the  certificate,  and  they  agree  that 
those  questions  are  not  settled  by  oontrtd- 
ling  authority.  The  decision  of  the  ess* 
turns  upon  the  effect  of  the  judgmmt  in 
the  snit  which  Eldred  brought  against  Eesa-  ^ 
ler.  Both  manufactured  and  sold  electric  d-  at 
gar  lighters.  Eldred,  be<ng*the  owner  of  ft* 
patent  issued  to  one  Chamber*  for  an  elee- 
tric  tamp  lighter,  brought  a  auit  ^ainat 
Eessler,  in  which  It  was  alleged  by  the 
plaintiff  and  denied  by  the  defendant  that 
the  otgar  lighters  manufactured  by  Eeatler 
infringed  each  and  all  of  the  claims  of  the 
Chambers  patent.  On  the  issne  thus  Joined 
there  was  final  judgment  for  Keesler.  This 
judgment,  whether  It  proceeds  upon  good 
reasons  or  upon  bad  reasons,  whether  It 
was  right  or  wrong,  settled  finally  and 
everywhere,  and  so  far  as  Eldred,  by  virtue 
of  his  ownership  of  the  Chambers  patent, 
was  concerned,  that  Kessler  had  the  right 
to  manufacture,  use,  and  sell  the  electria 
cigar  lighter  before  the  court.  The  court, 
having  before  it  the  respective  right*  and 
duties  on  the  matter  In  question  of  the  par- 
ties to  the  litigation,  conclusively  decreed  the 
right  of  Eessler  to  manufacture  and  sell  his 
manufactures  free  from  all  interference  from 
Eldred  by  virtue  of  the  Chambers  patent, 
and  the  corresponding  duty  of  Eldred  to  reo- 
ognise  and  yield  to  that  right  everywhere 
and  always.  After  this  conclusive  deter- 
mination of  the  respective  rights  and  duties 
of  the  parties,  Eldred  filed  a  bill  for  an  in- 
fringement of  the  same  patent  against  Breit- 
wieser,  on  account  of  hta  use  of  the  saoM 
kind  of  Kessler  cigar  lighter  which  had 
been  passed  on  in  the  previous  case,  and 
Kessler  has  assumed  the  defense  of  that 
suit.  Whether  the  judgment  between  Kess- 
ler and  Eldred  is  a  bar  to  the  suit  of  El- 
dred T.  Breltwieser,  either  because  Brelt- 
wieser was  a  privy  to  the  original  judgment, 
or  beoause  the  articles  themselves  were,  bj 
that  judgment,  ireed  from  the  oontrol  it 
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that  patent,  we  deem  It  imneeeaMrj  to  in- 
quire. We  need  not  stop  to  consider  wheth- 
er the  judgment  in  the  ease  of  Eldred  v. 
Kesaler  had  mnj  other  effect  than  to  Ox 
nnaltenbl;  the  rights  and  dntles  of  the 
faninediate  parties  to  tt,  for  the  reason  that 
onlj  the  rights  and  duties  of  those  parties 
are  necessarilj  in  qnestion  here.  It  ma^  be 
that  the  judgment  In  Eldred  t.  Keasler  will 
not  afford  Breitwleaer,  a  eustomer  of  Kesa- 
ler, a  defense  to  Bldred'i  suit  against  him. 
Upon  that  question  we  exprees  no  opinion. 
n  Neither  it  nor  the  ease  in  which  it  is  raised 
r  are  before  na.  But  the  question  here'ls 
whether,  b;  bringlag  a  snit  against  one  of 
Eessler'B  customers,  Bldred  has  violated  the 
right  of  KesBler.  The  effect  which  ma,y  rea- 
sonably be  anticipated  of  Iiarasalng  the 
poTchasera  of  Kessler's  manufactures  bj 
(dainu  for  damages  on  account  of  the  use  of 
them  would  be  to  diminish  Eessler'a  oppor- 
tonitles  for  sale.  No  one  wishes  to  bnj 
anything  if  with  It  he  must  buy  a  law  suit. 
That  the  effect  to  be  anticipated  was  tfae 
actual  effect  of  the  Breitwieser  auit  is 
shown  by  the  statement  of  facts.  Kessler's 
mtstomera  eeaaed  to  send  orders  for  lighters, 
and  eran  refused  to  pay  for  those  which  had 
already  been  delivered.  Any  action  which 
faas  suoh  results  Is  manifestly  In  violation 
of  the  obligation  of  Eldred,  and  the  cor- 
responding right  of  Kessler,  established  by 
the  judgment.  Leaving  entirely  out  of  view 
any  rights  which  Keasler's  customers  have 
or  may  have.  It  Is  Kessler^  right  that  those 
customers  should,  in  respeot  of  the  articles 
before  the  court  in  the  previous  judgment, 
be  let  alone  by  Eldred,  and  it  is  Eldred's 
duty  to  let  them  alone.  The  judgment  In 
the  praviouB  case  fails  of  the  full  effect 
which  the  law  attaches  to  it  If  this  is  not 
■o.  If  rights  between  litigants  are  once 
•stabllshed  by  the  final  judgment  of  a  court 
of  competent  jurisdiction  those  rights  must 
be  recogniBed  in  every  way,  and  wherever 
the  judgment  is  entitled  to  respect,  by  those 
who  are  bound  by  it.  Having,  then,  by  vir- 
tue of  the  judgment,  the  right  to  sell  his 
wares  freely,  without  hindrance  trom  Eldred, 
must  Kessler  stand  by  and  see  that  right 
violated,  and  then  bring  an  action  at  law  for 
the  resulting  damage,  or  may  he  prevent  the 
Infliction  of  the  unlawful  Injury  by  proceed- 
ings in  peraofuun  In  equity!  It  Eldred  sus- 
aeeda  In  his  suit  against  one  of  Kessler's 
customers,  he  will  naturally  bring  suits 
against  others.  He  may  bring  softs  against 
others,  whether  be  succeeds  in  one  suit  or 
not.  There  may  be,  and  ther«  Is  likely  to 
be,  a  mvtiplleity  of  suits.  It  Is  certain  that 
ench  suits,  if  unsucceesfu],  would,  at  the 
same  time,  tand  to  diminish  Kessler's  sales, 
nod  to  impose  upon  him  the  expense  of  de- 
fending many  suit*  in  order  to  maintain  the 
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right  which,  by  a  judgment,  has  already  {{ 
bean  declared  to  exist.  If  the  suits  ara*snc-  * 
oenful  the  result  will  be  practically  to  de- 
■tr^  KsMler's  judgment  right.  Moreover 
though  the  impairment  or  destruction  of 
Kessler's  right  would  certainly  follow  from 
the  course  of  conduct  which  Eldred  has  be- 
gun, it  would  be  difficult  to  prove,  in  an  no- 
tion at  law,  the  extent  of  the  damage  in- 
flicted. An  action  at  law  would  be  entirely 
Inadequate  to  protect  fully  Kessler's  un- 
questioned right,  and,  under  these  droum* 
stances,  though  there  may  be  no  exact  preee* 
dent,  we  think  that  the  jurisdiction  In  equi- 
ty exists.  Nor  do  we  see  any  good  reason 
why  Kessler's  Interposition  for  the  defense 
in  the  suit  of  Eldred  v.  Breitwieser  debars 
h!m  from  his  remedy  in  equity. 

It  follows  from  the  foregoing  reasoning 
that  the  first  and  second  questions  certi- 
fied should  be  answered  in  the  affirmative, 
and  the  third  and  fourth  In  the  n^atiTs, 
and  it  Is  so  ordered. 


{2DE  U.  a  218} 

8TATB  OF  WYOMING  EX  BEL.  WT- 
OUING  AORICDLTmUL  COLLEGE  and 
MATT  BORLAND  et  al.,  Plffe.  in  Err.. 


Collegea — public    aid — congresdonnl   franti 
and  appropriations. 

No  particular  institutions  are  en- 
titled to  the  nnnts  and  appropriations  made 
respectively  by  the  act  of  July  S,  1802  (IS 
Stat,  at  L.  SOS,  chap.  130),  granting  lands 
or  land  scrip  to  the  aeveral  states  for  the 
endowment,  support,  and  maintenance  of  at 
least  one  coll^,  where  the  leading  object 
shall  be  to  teach  agriculture  and  the  me- 
chanic arts,  and  by  the  act  of  August  30, 
1890  (20  Stat,  at  L.  417,  chap.  S41,  U.  S. 
Comp.  Stat.  1901,  p.  3214) ,  appropriating  an- 
nually certain  sums  to  each  state  and  ter- 
ritory for  the  more  complete  endowment 
and  maintenance  of  such  colleges,  but  the 
states  take  the  property,  ehar^  with  the 
dnty  to  devote  it  to  the  purposes  named. 


[No.  272.J 


IN  EREOR  to  the  Supreme  Court  of  the 
State  of  Wyoming  to  review  a  judgment 
sustaining  a  demurrer  to  a  petition  for  a 
writ  of  mandamus  to  compel  the  state  treaa- 
urer  to  pay  to  the  treasurer  of  Wyoming 
Agricultural  Collie  certain  funds  In  his 
hands,  the  proceeds  of  land  grants  and  the 
amount  of  appropriations  made  by  Congresa 
for  the  promotion  of  education  in  a^cul- 
tnre  and  meehanle  arts.    AtBnsad. 
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le  cue  below,  14  Wfo.  SIS,  84  Pao. 


g     Statement  by  Mr.  Justice  HooSy: 

•  'The  plaintiff  in  error  the  state  of  Wy- 
oming, on  the  relstioQ  of  the  Wyoming  Ag- 
ricultural College  and  its  ofQcen,  filed  a.  pe- 
tition in  the  Bupreme  court  of  that  state  for 
*  writ  of  mandkmus  against  the  defendant 
in  error,  the  state  treasurer.  The  object  of 
the  proceeding  was  to  compel  the  state 
treasurer  to  pay  to  the  treasurer  of  the  col- 
lege certain  funds  In  his  hands,  being  the 
proceeds  of  land  grants  and  the  amount  of 
appropriations  made  by  Congress  for  the 
promotion  of  education  in  agricultUTal  and 
mechanlcsJ  arts.  An  alternative  writ  is- 
Kied,  and  the  respondent  appeared  and  de- 
murred to  the  petition.  The  cause  was  then 
beard  by  the  supreme  court  of  Wyoming, 
and  by  that  oourt  the  demurrer,  which  was 
regarded  by  eourt  and  counsel  as  sufficient- 
ly raising  the  merits  of  the  oontrorersy,  was 
sustained  and  judgment  rendered  for  the  re- 
spondent. The  case  oomea  here  upon  writ 
of  error,  with  allegations  of  riolations  of 
Federal  rights,  which,  so  far  as  material  to 
the  decision,  are  stated  in  the  opIoIoB. 

Messrs.  Porter  B.  CooUdn  Fenimore  Chat- 
terton,  Samuel  T.  Com,  and  A.  B.  U  Leekie 
for  plaintiffs  in  error. 

Messrs.  Timothy  t,  Bnike,  W.  E.  Mullen, 
Nellis  Corthell,  Chariea  W.  Burdick,  and 
M  John  W.  Lftcey  for  defendant  in  error. 

■  *  Mr.  Justice  Moody  deliTered  the  opinion 
«f  the  court: 

The  Wyoming  Agricultural  College 
established  by  an  act  of  tbe  legislature  of 
that  state.  Wyo.  Sess.  I«wb  1890,  ISBl, 
ehap.  92.  It  was  declared  to  be  "a  state 
puUid  educational  Institution,"  with  the 
object  of  ^vlng  to  men  and  wonwn,  without 
regard  to  color,  "a  liberal  education  and  a 
thorough  knowledge  of  such  arts  and 
seleuees  as  will  aid  In  the  prosecution  of 
agricultural  pursuits,  with  their  varied  ap- 
plications." 

The  Dnlversity  of  Wyoming  was  estab- 
lished by  the  territory  irith  the  declared  ob- 
ject of  providing  education  for  both  sezea 
in  "the  different  branehea  of  literature,  the 
arts  and  sciences,  with  their  varied  applica- 
tions." The  Constitution  of  the  state  of 
Wyoming  confirmed  the  establishment  of  the 
university  and  declared  it  to  be  the  uni- 
versity of  the  state  of  Wyoming.  The  first 
d  seeslon  of  the  state  legislature  enacted  a 
jjj  law  declaring  more  fully  the  objects  of  the 

*  university,  whleh*  provided,  among  other 
things,  that  It  should  be  open  to  both  sexes, 
regardless  of  race  or  color,  and  should  "em- 
brace colleges  or  departments  of  letters,  of 


sdenoe,  and  of  the  arts.  ,  .  ,  The  col- 
lege, or  the  department  of  the  arts,  shall 
embrace  courses  of  instruction  In  the  prac- 
tical and  flue  arts,  especially  In  the  applica- 
tion of  science  to  the  arts  of  mining  and 
metallurgy,  mechanics,  engineering,  arehl- 
tecture,  agriculture,  and  commerce,  together 
with  Instruction  in  military  tactics." 

Land  grants  and  appropriations,  which 
presently  will  be  described  in  detail,  have 
been  made  by  Congress  for  ihe  support  of 
education  In  the  state,  and  the  state,  act- 
ing through  its  legislature,  has  accepted  the 
appropriations  under  the  conditions  pre- 
scribed in  the  acts  of  Congress,  and  boa  ap- 
propriated these  national  bounties  to  the 
support  of  the  university.  The  agricultural 
college  claimed  that,  under  the  acts  of  Con- 
gress bestowing  these  gifts,  It  is  entitled  to 
them,  and  the  denial  of  the  supreme  court 
of  the  state  of  this  claim  nisee  the  Fed- 
eral question  first  to  be  eonsidered. 

By  the  act  of  July  2,  18S2  (12  Stat,  at  L. 
603,  chap.  130),  amended  by  act  of  March 
3,  1S83  (22  Stat,  at  L.  4S4,  chap.  102,  U.  S. 
Comp.  Stat.  ISOl,  p.  3212), Congress  "granted 
to  the  several  states,  for  tbe  purposes  here- 
inafter mentioned,"  certain  quantities  of  the 
public  lands,  or,  under  certain  conditions, 
in  lien  thereof  land  scrip.  The  entire  pro- 
ceeds of  the  sale  of  the  land  or  of  tbe  land 
scrip  were  directed  to  be  safely  invested  by 
the  states  as  a  perpetual  fund,  whose  inter- 
est should  be  "inviolably  appropriated  by 
each  state  which  may  take  and  claim  the 
benefit  of  this  act,  to  the  endowment,  sup- 
port, and  maintenance  of  at  least  one  col- 
lege, where  the  leading  object  shall  be, 
without  excluding  other  scientific  and  ela*- 
sioal  studies,  and  Including  niilitary  tactics, 
to  teach  such  branches  of  learning  as  are 
related  to  agriculture  and  the  mechanic  arts, 
in  such  manner  as  the  legislatures  of  th« 
states  may  respectively  prescribe.  In  ord<r 
to  promote  tbe  liberal  and  practical  educa- 
tion of  the  Industrial  classes  in  the  several 
pursuits  and  professions  in  life."  The  act 
further  provided  that  "if  any  portion  of  tbe 
fund  invested  .  .  .  be  ,  .  .  lost,  ItS 
shall  be  replaced  by  the  state  to  whl(b*It  be-  9 
longs;"  and  that  "no  state,  while  in  a  condi- 
tion of  rebellion  or  Insurrection  against  the 
government  of  the  United  States,  shall  be 
entitled  to  the  benefit  of  this  act.  No  state 
shall  be  entitled  to  the  benefits  of  this  act 
unless  it  shall  exprese  its  acceptance  there- 
of by  its  legislature." 

The  grant  made  in  thb  statute  Is  clearly 
to  the  state,  and  not  to  any  Institution  aa- 
tablished  bj  the  state.  Montana  «x  raL 
Haire  v.  Rice,  204  U.  S.  291,  BI  L.  ed.  490, 
S7  Sup.  CL  Bep.  281. 

By  the  act  of  August  30,  1S90  (26  StsL 
at  U  417,  i^p.  841,  O.  8.  Comp.  StaL  1901, 
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p.  S214],  CongreM  made  permanent  uiniial 
kpproprifttioni  of  >  certain  inm  of  money 
"to  a»ch  state  and  territory  for  the  more 
eompleta  endowment  and  malntenanoe  of 
eollegee  for  the  benefit  of  agrieultuifl  and 
the  mechanie  arts,  now  established,  or  which 
may  be  hereafter  established,  in  accordance 
with  an  act  of  Congress  approved  Jnly  SM- 
•nd,  eighteen  hundred  and  sixty-two,  ■  .  ■ 
to  be  applied  only  to  instruction  in  agrien]- 
tnre,  the  mechanic  arts,  the  Englisli  Ian' 
gnage,  and  the  varioiis  branches  of  mathe- 
matical, physical,  natural,  and  economic 
science,  witb  special  reference  to  their  appli- 
cations in  the  industries  of  life,  and  to  the 
facilities  for  snch  Instruction."  It  Is  so 
obTiouB  that  these  appropriations  are  made 
to  the  state,  and  not  to  any  instltntiona 
within  the  state,  and  that  the  states,  acting 
through  their  legislatures,  are  to  expend  the 
appropriations  In  accordance  with  the  trust 
imposed  upon  them,  that  It  is  unnecessary 
to  quote  the  nnmerous  expressions  in  this 
act  which  support  that  view.  By  the  act  of 
March  2,  1SS7  (24  SUt.  at  L.  44D,  chap.  314, 
n.  S.  Comp.  Stat.  ISOI,  p.  3218),  Congress 
directed  that  a  certain  sum  should  be  annu- 
ally appropriated  "to  each  state"  for  the 
support  of  agricultural  experiment  stations 
at  the  institutions  established  under  the 
act  of  1882.  The  law  provides  that  the  ap- 
propriation shall  be  paid  to  the  treasurer  of 
the  institution  where  the  agricultural  ex- 
periment station  is  established,  and  no 
money  has  come  or  will  come  into  the  hands 
of  the  Btat«  treasurer.  It  Is,  therefore,  un- 
necessary to  consider  further  the  provisions 
of  this  act.  There  is  In  the  hands  of  the 
state  treasurer  the  permanent  fund  estab- 
3  liahed  under  the  act  of  1802,  and  one  of  the 
•  uinual*apprapriationa  paid  to  him  under  the 
act  of  1890.  The  interest  on  the  fund  and 
tbe  annual  appropriation  the  state  treasurer 
Is  about  to  pay  to  the  University  of  Wy- 
oming in  obedience  to  the  laws  of  the  state. 
The  agricultural  college  claims  that  it  Is  en- 
titled under  those  statutes  to  receive  this 
money.  If  this  claim  fails  It  Is  the  end  of 
the  ease.  But,  as  has  been  shown,  both  the 
fund  and  Its  Interest  and  the  annual  appro- 
priations are  the  property  of  the  state,  and 
not  of  any  institution  within  It.  The  agri- 
cultural college  shows  no  title  or  right  to 
this  money  under  these  statutes.  The  whole 
ease  of  the  plaintifl  in  error  falls  at  ths 
threshold,  and' it  is  unnecessary  to  determine 
whether  the  state  has  complied  with  its 
trust  in  bestowing  the  government  bounty 
upon  the  University  of  Wyoming,  or  haa 
violated  the  obligation  of  a  contract  by  re- 
pealing, as  it  has,  the  act  establishing  tbe 
agricultural  college.  These  questions  were 
discussed  with  learning  and  ability  in  the 
eourt  below,  and  we  do  not  hiteud  to  iutl- 
■Bd.  Note.— Vor  o 
tBd.  Not*.-nir  a 


mate  any  disagreement  with  the  conclusioas 
of  that  court.  But,  as  tho  plaintiff  in  erroi 
must  fall  In  the  attempt  to  compel  the  pay- 
ment to  it  of  the  money  in  the  hands  of  the 
defendant  for  the  reasons  already  given, 
there  is  no  need  to  go  further  in  this  oourti 
and  ths  judgment  of  the  Supremo  Court  of 
Wyoming  is  therefore  afilnned. 


(2M  U.  S.  287) 

R.  a.  STONE,  B.  U.  nnley,  and  Nannie  E. 
Finley,  FIffs.  In  Xrr., 


Error  to  stats  eouit— qnestiinu  rorlowablo 
-^ocal  Uw. 

1.  Rulings  of  the  highest  cooit  of  tha 
state  on  questions  involving  the  powers  of 
corporations  under  the  laws  of  that  stats 
are  conclusive  on  the  Federal  Supreme  Court 
when  reviewing  the  judgment  of  the  stato 

Error  to  state  court — questions  leviewaU* 
^ocal  Jaw. 

2.  Whether  a  givm  corporation  cornea 
within  the  scope  of  the  statutes  of  a  stato 
conferring  the  right  of  ominent  domain,  and 
is  entltlM  to  assert  such  right,  presenta 
only  a  question  of  state  law,  whicji  cannot 
be  reviewed  by  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court,  f 
Eminent    domain — bridge    over    navigable 

stream — effect  of  time  limit  set  by  Con- 

S.  The  owner  of  property  taken  by  em- 
inent domain  for  the  approaches  and  ter- 
minal fadiities  necessary  to  the  use  of  a 
bridge  erected,  under  the  authority  of  the 
act  of  January  2e,  1001  (SI  SUt.  at  L.  741, 
chap.  181),  over  a  navigable  stream,  is  de- 
nied no  Federal  right  because  the  erection 
of  the  bridge  was  not  begun  within  the 
time  limit  set  by  Congress,  where  the  bridgo 
has  been  constructed  without  complaint  ^ 
the  Federal  authorities.  Congress  having,  hy 
the  act  of  January  19,  1904  (33  Stat,  at  L. 
S,  chap.  9),  extended  the  time  for  its  com- 
pletion. 

Eminent  domain — brldKS  over  navigable 
stream — approadieB  and  terminal  facili- 
ties. 

4.  The  appropriation  by  eminent  do- 
main of  land  for  the  approaches  and  ter- 
minal facilities  necessary  to  the  use  of  a 
bridge  erected,  under  the  authority  of  tha 
act  of  January  £6,  1901,  over  a  navigable 
stream,  is  not  forbidden  by  that  act  berause 
the  plans   submitted  to  the   Secretary  of 


showing  the  extent  to  which  navigation 
would  be  affected,  do  not  include  soi^  ter- 
minal and  connecting  facilities,  and  cannot, 
under  the  act,  be  altered  without  his  eon- 
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IN  ERROR  to  tlw  Supreme  Cooit  of  the 
Btata  of  Missouri  to  reviaw  a.  judgmeot 
•iBrming,  on  *  second  appenl,  >  judgment 
of  the  Orcuit  Court  of  Scott  County,  in 
tlutt  state,  for  the  appropriation  of  land  for 
i^proschea  and  terminal  facilities  necessary 
to  the  use  of  a  bridge  erected  under  con- 
gressional aathoHt;  over  »  navigable 
stream.    Affirmed. 

See  same  ease  below,  104  Mo.  17B,  02  S. 
W.  475. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Shepard  Barclay,  Madison  R. 
Smith,  and  Thomas  T.  Fauntleroj  for  plain- 
tiffs In  error. 

UeSBTS.  Martin  I>.  Clardy  and  Alexander 
G.  Coohran  for  defendant  in  error. 

i 

*  *  Mr.  Justice  Day  delirered  the  opinion  of 
the  eonrt: 

On  March  3,  ISOO,  Congreae  puaed  an  act 
providing,  among  other  things: 

"^That  it  shall  not  be  lawful  to  eonstmet 
or  commence  the  eonstruotton  of  any  bridge, 

Igable  river  ...  of  the  Uiiitwl  States 
until  the  consent  of  Congress  to  the  build- 
ing of  such  strueturea  shall  have  been  ob- 
tained, and  until  the  plans  for  the  aame  shall 
have  been  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  by  the  Secretary  of 
War," 

The  act  further  provided: 

"That  when  plans  for  any  bridge  or  otber 
•truetnre  have  been  approved  by  the  Chief 
of  Engineers  and  by  the  Seoretary  of  War, 
H  shall  not  be  lawful  to  deviate  from  Bueh 
plans  either  before  or  after  uompletion  of 
the  atrncture,  Dnlees  the  modification  of  said 
plans  has  previously  been  submitted  to  and 
received  the  approval  of  the  Chief  of  En- 
gineers and  of  the  Secretary  of  War."  30 
Stat,  at  L.  1161,  I  0,  chap.  42fi,  U.  B.  Comp. 
etat.  1001,  p.  3540. 

On  January  26,  1001,  Congrees  passed  an 

act  {81  Stat,  at  L.  741,  chap.  181)  author- 

Idng  the  Southern  Illinois  &  Missouri  Bridge 

_  Company  (defendant  in  error),  a  oorporation 

>-  of  the  state  of  Dlinois,  to  erect,  eonstroet, 

•  maintain,  and  operate  a  bridge  and  'ap- 
proaches thereto  over  the  Wssissippi  river 
from  a  point  on  the  Mississippi  river  in  Al- 
exander oounty,  in  the  state  of  IllinoiB,  op- 
posite the  terminus  of  the  St.  Louis  South- 
western Railway,  at  or  near  Cray's  Point,  In 
Scott  oounty,  in  the  state  of  Missouri,  or 
jtrom  some  other  convenient  point  on  said 
river  tn  aaid  Alexander  Monty,  Illinois,  to 
Boms  opposite  point  on  said  river  in  the 
■taU  of  Missouri,  within  Uw  diatanea  of  S 


miles  above  or  below  the  terminus  of  said 

The  bridge  was  to  be  constructed  for  the 
passage  of  railway  trains,  and,  at  tlie  option 
of  the  corporation,  might  be  so  eonstructod 
as  to  provide  for  the  use  thereof  by  wagons, 
vehicles,  and  the  transit  of  foot  passenger* 
and  animals  at  such  reasonable  tolls  aa 
might  be  approved  by  the  Secretary  of  War, 

It  was  also  provided  that  the  bridge  oon- 
structed  under  the  act  and  subject  to  Its 
limitations  should  be  a  lawful  structure  and 
recognized  and  known  as  a  post  route  of  the 
United  States. 

Section  5  provides: 

"That  the  approaches  to  the  bridge  built 
under  this  act  shall  be  so  designed  and  con- 
structed as  not  to  interfere  with  the  free 
discharge  of  tht  river  in  seasons  of  flood; 
and  any  encroachment  on  the  high-water 
crosa  sections  by  piers,  solid  embankments, 
or  otherwise,  which  might  result  In  unduly 
accelerating  the  high-water  current  at  tlw 
site  of  the  bridge,  shall  not  be  allowed." 

Section  7  provides  for  the  submission  ta 
the  Secretary  of  War  of  the  drawings  of  the 
bridge,  plsrs,  approaches,  and  acoessory 
works  and  a  map  of  the  location,  giving,  for 
the  space  of  at  least  2  miles  above  and  1 
mile  below  the  proposed  site,  the  topography 
of  the  banks  of  the  river  and  the  shore  lines 
at  high  and  low  water.  Tba  maps  and 
drawings  are  to  be  referred  to  the  hoard  of 
officers  of  the  Corps  of  Engineers,  United 
States  Army,  for  examination  and  report. 

Provision  Is  mads  for  hearing  objections 
to  the  oonstmction  of  the  bridge,  and  it  la 
prorided  that  the  proposed  bridge  shall  be 
a  lawful  structure  only  when  built  in  ae-  ^ 
eordance  with  the  plans  recommended  by  the  g 
Board  of  Engineer*  and  approved 'by  the* 
Chief  of  Engineora  and  by  the  Secretary  of 
War,  and  while  so  managed  and  kept  in  re- 
pair as  to  offer  at  all  times  reasonable  and 
proper   means    for    the   passage    of   rafts, 
ateamboata,  and  other  water  craft  under  the 
said  bridge,  and  while  aaid  requirements  are 
observed. 

Section  10  provide*  for  alteration*  and 
clianges  aa  may  he  required  by  the  Seore- 
tary of  War,  in  accordance  with  existing 
law.  In  the  bridge  constructed  under  the  pro- 
visions of  the  act,  so  as  to  preserve  free  and 
convenient  navigation.  Such  changes  were 
to  be  made,  under  the  direction  of  the  Seo- 
retary of  War,  at  the  expense  of  the  per- 
sons, companies,  or  corporations  owning, 
oontrolling,  and  Operating  the  bridge. 

Section  11  provides  that  the  bridge  shall 
be  eonstracted  under  the  general  supervision 
of  the  Secretary  of  War,  and  no  changes  or 
alterations  in  the  plan  shall  be  made  dur- 
fng  the  construetlon  of  said  bridge  or  after 
its  oompletlon,  unless  raoommeuded  by  th* 


„Coogle 


STONE  T.  80IITHEBN  ILL.  ft  MO.  BRmGE  Ca 


eiT 


Chief  of  Bnglneera  and  approved  hj  the 
Secretary  of  War. 

The  act  makea  proTisIon  for  the  preserra- 
tion  of  the  navigable  ohannel  during  the 
eonitructfon  of  the  bridge. 

Section  12  provides  that  whenever  Gan- 
greBB  Bhall  decide  that  the  public  IntereBtl 
require  It,  the  right  to  order  the  removal  of 
the  bridge  at  the  expense  of  the  ownen  is 
expresily  merved,  withont  li  ability  for 
damages  on  the  part  of  tha  United  StateB. 

Section  13  provides  that  if  tha  bridge  Is 
not  eoromenoed  within  one  year  and  com- 
pleted within  three  years  from  the  date  of 
the  approval  of  the  act,  the  same  shall  be 
nail  and  void,  and  the  rights  thereby  con- 
ferred ceased  and  deteiTnine. 

TIm  Southern  Illinois  ft  Misaonri  Bridge 
Company,  In  pursuance  of  this  act,  submit- 
ted Its  drawings  and  plans  and  the  same  were 
dnly  approved  ai  required  by  law. 

The  bridge  company,  on  the  £4th  day  of 
April,  190S,  filed  its  petition  In  the  circuit 
oonrt  of  Scott  county,  Missouri,  for  the  ap- 
propriation of  a  strip  of  land  containing 
_  E0.8  acres,  said  to  be  approximately  4,000 
g  feet  long  and  EOO  feet  wide,  alleging  that  it 
•  Is  necessary  to  have  a  right  of  way<for  the 
railway  tracks,  bridge,  and  terminal  yards 
of  the  company,  and,  for  the  purpose  of 
carrying  out  its  charter  privileges,  it  is 
necessary  to  hold  and  own  the  described 
tract. 

On  trial  In  the  drcuit  court  that  eonrt 
bald  that  the  bridge  company  hod  no  right 
to  make  the  appropriation  under  the  laws 
of  Missouri. 

From  this  adjadlcation  an  appeal  was 
taken  to  the  anpreme  eourt  of  Missouri  and 
that  court  reversed  the  judgment  of  the 
drenlt  court,  and  remanded  the  ease  with 
Erections  to  the  lower  eourt  to  appoint 
three  disinterested  commisstonera  to  assess 
the  damages  which  the  defendants  would 
sustain  by  the  appropriation  of  the  strip  of 
land.  174  Mo.  t,  63  LR.A.  301,  73  8.  W. 
463. 

8iuA  proceedings  were  had,  and  {10,000 
was  assessed  as  damages  in  favor  of  the 
pWntiffs  in  error,  defendants  below,  and  a 
second  appeal  was  prosecuted  to  the  sa- 
preme  court  of  Missouri,  where  judgment 
below  was  affirmed.  194  Mo.  176,  92  S.  W. 
4J6. 

To  that  judgment  this  writ  of  error  la 
prosecuted. 

Many  of  the  assignments  of  error  involve 
only  questions  of  state  law,  the  rulings  con- 
cerning which.  In  the  supreme  court  of  the 
state,  are  conclusive,  and  involve  no  sub- 
stantial Federal  question. 

Among  these  may  be  named; 

The  contention  that  the  statnt«s  of  Mis- 
■omi  do  not  authorizs  the  ineorporatlon  of 


a  Iiridge  company  to  build  a  bridge  across 
the  HlBsissippi  river; 

That  the  laws  of  Missouri  do  not  confer 
the  right  of  eminent  domain  on  a  corpora 
tion  of  another  state; 

That  a  corporation  of  IlllnoiB  can  only  ex- 
ercise In  Missouri  such  powers  as  are  con- 
ferred upon  It  by  the  state  of  its  creation. 

These  questions  involve  the  powers  of 
corporations  under  the  laws  of  Missouri, 
which  are  concluded  by  the  adjudication  of 
the  state  supreme  court. 

There  is  no  contention  that  the  statute* 
conferring  the  right  of  eminent  domain, 
passed  by  the  legislature  of  the  state  af„ 
Missouri,  and  which  its  courts  have  decided  g 
authorite  thl«>iq)propriatbn  by  the  defend-  • 
ant  In  error,  do  not  make  ample  provision 
for  assessment  of  damages  to  the  landowner 
by  due  process  of  law.  Whether  a  given  oor- 
poration  comes  within  the  law  of  the  state, 
and  is  entitled  to  assert  its  power,  presents 
only  a  question  of  state  law. 

Nor  is  error  shown  in  the  contention  that 
the  erection  of  the  bridge  was  not  begun 
within  the  year,  as  provided  by  the  act  of 
Congress.  The  evidenoe  shows  that  the  bridge 
has  been  constructed  without  complaint  by 
the  Federal  authorities,  and,  indeed.  Con- 
gress lias  extended  the  time  for  the  comple- 
tion of  the  bridge  by  an  act  passed  January 
18,  1904.  33  Stat,  at  L.  6,  chap.  S.  It  can- 
not prejudice  any  Federal  right  secured  to 
the  plaintiffs  in  error  that  the  right  of  em- 
inent domain  is  authorized  by  the  state  not- 
withstanding the  bridge  was  not  begun  with- 
in the  time  which  Congress  might  have 
insisted  upon  as  a  condition  of  enjoyment 
of  the  privileges  conferred. 

If  the  record  presents  any  Federal  ques- 
tion at  all.  It  rests  in  the  contention  that 
the  appropriation  in  controversy  is  in  con- 
travention of  the  act  of  Congress,  because 
it  is  an  unauthorized  extension  of  the  ap- 
proaches to  the  bridge  upon  the  Missouri 
side,  not  included  in  the  drawings  and  plans 
as  submitted  to  the  Secretary  of  War,  and 
which  met  with  his  approval,  as  already 
recited. 

The  copy  of  the  approved  drawings  in  the 
record  shows  that  the  approach  to  the  bridge 
upon  the  west  aide  was  shown  in  a  series 
of  arches  extending  from  the  river  bank  to 
a  distance  of  720  feet.  And  it  is  the  con- 
tention of  the  plaintiffs  in  error  that.  In 
view  of  the  act  of  Congress,  the  approach 
must  be  limited  to  the  extent  and  construc- 
tion shown  in  the  plans  and  drawings  thus 
approved  by  the  Secretary  of  War.  Indeed, 
it  is  contended  that  this  plan,  after  Its  ap- 
proval, became  a  limitation  upon  the  power 
of  the  state  to  extend  the  bridge  by  au- 
thorizing furtber  approaches   and  eonne^ 


„Cooglt 


eu 


J   SUPREUS  COURT  RBPOBTZR. 


OoT.  Trail, 


But  we  think  Uii*  contention  whollf  un- 
tenable.   The  act  of  Congreu  uiil  the  pow- 
^  «rB  given  the  Secretary  of  War  therennder 
Jj  are  the  result  of  the  exertion  of  the  consti- 
"   tutional  power  •conferred  upon  Congresa  to 
regulate  commerce  between  the  itatea.    Fed- 
eral eontrol  of  bridges  conBtructed  orer  nav- 
igable waters  is  maintained  because  of  the 
right  to  prevent  obstructions  to  navigation 
and  preserve  Buch  public  highways  as  rivers 
for  free  and  unobstructed  use  in  the  interest 
of  commerce.     Newport  t  C.  Bridge  Co.  v. 
United  States,  106  U.  8.  470-476,  2B  L.  ed. 
1143-1145,  and  eases  therein  cited. 

An  examination  of  the  act  of  Congress 
under  which  the  bridge  company  was  au- 
thorized to  construct  this  bridge  manifests 
the  purpose  to  prevent  its  becoming  on  ob- 
struction or  interference  with  free  naviga- 
tion of  the  river,  and  when  the  matter  of 
approaches  is  spcciflcally  spoken  of  It  Is 
provided  that  they  shall  be  so  designed  and 
constructed  as  not  to  interfere  vrith  the  free 
discharge  of  the  river  in  seasons  of  flood. 

It  is  evident  that  the  purpose  of  requir- 
ing the  Bubmiision  of  plans,  and  their  ap- 
proval by  the  Secretary  of  War,  was  to  pre- 
serve, as  far  as  may  be,  the  nnobstmoted 
passage  of  the  river  In  the  uses  of  naviga- 
tion. To  the  extent  that  it  was  necessary 
to  protect  such  Interests,  the  law  provides 
that  the  structure  shall  be  unalterable,  and 
that  its  approaches  shall  be  approved  by  the 
Secretary  and  remain  unchanged  without  Us 
sanction,  but  it  certainly  never  was  designed 
to  destroy  the  usefulness  of  the  bridge  by 
limiting  the  power  of  the  state  to  anthoriEe 
the  corporation  constructing  and  owning  it, 
by  proper  connections  and  other  facilities, 
to  make  the  bridge  available  for  the  pur- 
poses for  which  it  was  Intended.  The  bridge 
and  approaches  as  approved  by  the  Secretary 
at  War  have  not  been  altered.  The  con- 
necting approaches  and  tracks  are  addition- 
al means  of  making  the  bridge  available  for 
the  pnrposes  Intended. 

As  was  pertinently  observed  by  the  Chief 
Justice,  in  delivering  the  opinion  of  the 
court  in  Union  P.  R.  Co.  v.  Chicago,  R.  L 
ft  P.  R.  Co.  les  U.  S.  688,  41  L.  ed.  278,  16 
Sup.  Ct.  Rep.  1173:  "A  railroad  bridge  can 
be  of  no  use  to  the  public  unless  united  with 
necessary  appurtenances,  such  as  approaches, 
„  tracks,  depots,  and  other  faoUitiu  for  the 
^  public  accommodation.' 
•  *  If  the  state  was  deprived  of  Its  power  to 
authorize  extensions  and  connections  which 
should  make  this  bridge  available  for  the 
common  use  of  railroads  for  which  it  was 
Intended,  It  would  have  been  a  vain  thing 
to  provide  for  a  bridge  abruptly  terminating 
at  a  hei^t  and  point  where,  without  fur- 
ther approaches  and  oomueting  fadlities.  Its 
vsefuloess  would  havs  basn  dsstnyed. 


Tills  record  shows  that  the  point  720  feet 
to  the  west,  where  the  approach  required  by 
the  War  Department  ends,  is  at  a  height  of 
some  60  feet  from  the  ground.  The  stmo- 
ture  was  thence  extended  some  distance  to 
the  crest  of  a  bluff,  thence  over  the  lands  of 
the  plaintiffs  in  error  to  a  point  where  the 
terminal  yards  of  the  bridge  company  are 
situated. 

We  cannot  find  it  within  the  purposs  of 
Congress,  if  it  had  the  power  so  to  do,  by 
the  terms  of  this  aet  to  limit  the  state  in 
its  right  to  authorize  these  necessary  ter- 
minals and  connecting  facilities,  because  the 
plans  and  speciflcations,  which  fully  sub- 
served the  purpose  of  showing  the  extent  to 
which  navigation  would  be  affected,  had  been 
spcciflcally  approved  by  the  Secretary  of 
War,  and  are  not  to  be  altered  without  his 
consent. 

In  our  view  no  Federal  right  was  taken 
from  the  plaintiffs  in  error  by  the  action 
complained  of  under  the  state  laws  aa  inter- 
preted by  the  supreme  aonrt  of  the  state  of 
Missouri,  and  if  It  may  be  said  that  the 
contention  fairly  presents  a  Federal  ques- 
tion, we  are  unable  to  find  merit  in  it- 
Judgment  of  the  Supreme  Court  of  ICs- 
■ouil  is  sfflrmad. 


<1M  U.  s.  UO) 
STATE  OF  GEORGIA,  br  tta  Attorney  0«n- 
eral,  John  C.  Hart, 

TENineSSEE    COPPER    OOICPANT    and 

Dnektown  Sulphur,  Copper,  ft  Iron  Com- 
pany  (limited). 

iD^tmctloii— Against  pollBtloB  of  sir— tstt 
by  aUte. 
1.  Foreign  corporations  wDl  be  enjoined 
at  the  suit  of  the  state  of  Oeorgia  from  eo 
dUchaTging  snlphnrons  fames  from  their 
works  In  Tennessee  as  to  pollute   the  air 


to  forests  and  vegetable  life  therdn,  if  not 

to  health. 

Laches — as  bar  to  in]nnctlTe  relief. 

S,  The  state  of  Georgia  has  not  been 
guilty  of  such  laches  as  bars  her  right  to  in- 
junctive relief  against  the  pollution  of  air 
over  large  tracts  of  her  territory,  and  the 
destruction  of  forests  and  vegetable  Ufa 
therein  hy  sulphurous  gases  discharged  by 
foreign  corporations  from  their  works  In 
Tennessee,  where  snch  conditions  have  not 
obtained  until  reeent  years,  and  the  dis- 
missal, without  prejudice,  of  a  similar  bill 
filed  In  1904,  was  due  to  the  mistaken  belief 
that  changes  in  the  process  of  manufaetur* 
than  In  progress  would  remove  the  evil. 
[No.  B,  Original.] 
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ORIGINAL  BILL  ia  equity  fUed  bf  the 
Btate  of  Georgia  to  enjoin  certain  for- 
eign corporations  from  discharging  noxious 
gases  from  thstr  works  in  Tennewee  OTer 
large  tracts  of  territory  in  Georgia.  In- 
junction decreed. 

The  facts  are  stated  in  the  oplniou. 

Messn,  Ligon  JoLnaon  and  Jobn  C  Hut 
for  complainant. 

Messrs.  James  G.  Parks,  Howu4  Corsick, 
John  H.  Frantz,  James  B.  Wright,  and  Mar- 
tin H.  Vogel  for  defendants. 

>  *  Mr.  Justice  Holmes  dellrered  the  opinion 
of  the  court: 

ThU  is  a  bill  in  eqnitj  filed  In  this  oonrt 
by  the  state  of  Qeor^a,  Id  pursuance  of  a 
resolution  of  tlie  legislature  and  by  dlreo- 
tion  of  the  governor  of  the  state,  to  en- 
join the  defendant  copper  companies  from 
diacharglng  noxious  gas  from  their  works 
In  Tennessee  otct  the  plaintilTs  territory. 
It  alleges  that,  in  coniequenee  of  such  dis- 
charge, a  wholesale  deetnietion  of  forests, 
orohards,  and  erops  Is  going  on,  and  other 
injuries  are  done  and  threatened  in  five 
eonnties  of  the  state.  It  alleges  also  a  vain 
application  to  the  state  of  Tenneseee  for  re- 
lief. A  preliminary  injunction  was  denied; 
but,  as  there  was  ground  to  tear  that  great 
and  irreparable  damage  might  be  dona,  an 
early  day  was  fixed  for  the  final  hearing, 
and  the  parties  were  given  leave,  if  so  mind- 
ed, to  try  the  case  on  affidavits.  This  has 
been  done  without  objection,  and,  although 
the  method  would  be  unsatisfactory  if  our 
deeision  turned  on  any  nice  question  of  fact, 
^  bi  the  view  that  we  take  we  think  it  nnllke- 
n  ly  that  either  party  baa  suffered  harm. 

>  *The  case  has  been  argued  largely  as  If 
tt  were  one  between  two  private  parties; 
but  it  is  not.  The  very  elements  that  would 
be  relied  upon  in  a  suit  between  fellow-citi- 
■ene  as  a  ground  for  equitable  relief  are 
wanting  here.  The  state  owns  very  little. 
of  the  territory  alleged  to  be  affected,  and 
the  damage  to  It  capable  of  estimate  in 
money,  possibly,  at  least,  is  small.  This  is 
a  suit  by  a  state  for  an  injury  to  it  In  Its 
capacity  of  quasi -sovereign.  In  that  ca- 
padty  the  state  lias  an  Interest  independent 
of  and  behind  the  titles  of  Its  citizens.  In 
all  the  earth  and  air  within  its  domain.  It 
has  the  last  word  as  to  whether  its  moun- 
tains shall  be  stripped  of  their  forests  and 
its  inhabitants  shall  breathe  pure  air.  It 
might  have  to  pay  individuals  before  It 
eonid  utter  that  word,  but  with  it  remains 
the  final  power.  The  alleged  damage  to  the 
State  as  a  private  owner  is  merely  a  make- 
weight, and  we  may  lay  on  one  side  the 
dispute  as  to  whether  the  destruction  of  for- 
•sts  has  led  to  the  gullying  of  its  roads. 

llie  eantlon  with  which  demands  of  this 


sort,  on  the  part  of  a  state,  for  relief  from 
injuries  analogous  to  torts,  must  be  exam- 
ined. Is  dwelt  upon  in  Missouri  v.  Illinois, 
200  U.  S.  iBe,  620,  521,  GO  L.  ed.  572,  578, 
570,  26  Sup.  Ct.  Rep.  258.  But  it  is  plain 
that  some  such  demands  must  be  recognized, 
if  the  grounds  alleged  are  proved.  Wh^i 
the  states  by  their  union  made  the  forcible 
abatement  of  outside  nuisances  impossible 
to  each,  they  did  not  thereby  agree  to  sub- 
mit to  whatever  might  be  done.  They  did 
not  renounce  the  poaaibllity  of  making  rea- 
sonable demands  on  the  ground  of  their  still 
remaining  quasi- sovereign  InterestB;  and  the 
alternative  to  force  Is  a  suit  in  this  court. 
Missouri  V.  Illinois,  ISO  U.  S.  208,  241,  4S 
L.  ed.  407,  612,  21  Sup.  Ct.  Rep.  331. 

Some  peculiarities  necessarily  mark  a  suit 
of  this  kind.  If  the  state  has  a  case  at  all, 
it  Is  somewhat  more  certainly  entitled  to 
specific  relief  than  a  private  party  might  bsL 
It  is  not  lightly  to  tie  required  to  give  up 
quasi- sovereign  rights  for  pay;  and,  apart 
from  the  difSculty  of  valuing  such  right* 
in  money.  If  that  Im  its  choice  it  may  insist 
that  an  infraction  of  them  shall  be  stopped. 
The  states,  by  entering  the  Union,  did  notc4 
slnlfto  the  position  of  private  owners,  sul>-* 
ject  to  one  system  of  private  law.  This 
court  has  not  quite  ths  same  freedom  to 
balance  the  harm  that  will  be  done  by  an 
injunction  against  that  of  which  the  plain- 
tiff complains,  that  it  would  have  in  de- 
ciding Iietween  two  subjects  of  a  single  po- 
litical power.  Without  excluding  the  con- 
siderations that  equity  always  takes  Into 
account,  we  cannot  give  the  weight  that  was 
given  Uiem  in  argument  to  a  comparison 
between  tlie  damage  threatened  to  the  plain- 
tiff and  the  calamity  of  a  possible  stop  to 
the  defendants*  business,  the  question  of 
health,  the  character  of  the  forests  as  a  first 
or  second  growth,  the  oommercial  possibil- 
ity or  impossibility  of  reducing  the  fumes 
to  sulphurlo  acid,  the  special  adaptation  of 
the  business  to  the  place. 

It  is  a  fair  and  reasonable  demand  on  the 
part  of  a  sovereign  that  the  air  over  ita 
territory  should  not  be  polluted  on  a  great 
scale  by  sulphurous  add  gas,  that  tbe  for- 
ests on  its  mountains,  be  they  better  or 
worse,  and  whatever  domestic  destrurtloa 
they  have  suffered,  should  not  be  further 
destroyed  or  threatened  by  the  act  of  per- 
sons beyond  its  control,  that  tbe  crops  and 
orchards  on  its  hills  should  not  be  endan- 
gered from  the  same  source.  If  any  such 
demand  is  to  be  enforced  this  must  be  not- 
withstanding the  hesitation  that  we  might 
feel  if  the  suit  were  between  private  par- 
ties, and  the  doubt  whether,  for  the  la- 
juries  which  tbey  might  be  suffering  to  tbetr 
property,  tbey  Aould  not  b«  left  to  an  ac- 
tion at  law. 
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The  proof  requires  but  a  few  worda.  It  la 
Bot  denied  that  the  defendants  generate  in 
their  worlu  near  the  Qeorgia  line  large 
qnantltlea  of  Bnlphur  dioxld  which  be<»mea 
nilphnroiH  acid  by  it«  mixture  with  the  air. 
It  liardly  i>  denied,  and  cannot  be  denied 
with  auccesB,  that  this  gaa  often  la  car- 
ried by  the  wind  great  distancea  and  over 
great  traota  of  Georgia  land.  On  the  evi- 
denee  the  pollution  of  the  air  and  tha  magnl- 
tnde  of  that  pollntion  are  not  open  to  dia- 
pnta.  Without  any  attempt  to  go  Into  de- 
talta  Immaterial  to  the  aidt.  It  la  proper  to 
g,  add  that  we  are  Batisfled,  by  a  preponder- 
g  anoe  of  evidence,  that  the  aalphanniB  ftunea 
■  oanaa  and  threaten  damage  on  ao'eonaider- 
ahle  a  aeale  to  the  foresta  and  regetable 
life.  If  not  to  health,  within  the  plaintiff 
atate,  aa  to  make  out  a  eaae  within  the  re- 
qnirementa  of  Miasotiri  t.  Illlnoia,  200  V.  B. 
49e,  SO  li.  ed.  572,  26  Sup.  a.  Itep.  ZttS. 
Whether  Georgia,  by  inalating  upon  tbia 
dalm,  ii  doing  more  harm  than  good  to  her 
own  dticena,  ii  for  her  to  determine.  The 
poaaible  diaaJrter  to  thoae  outalda  the  atata 
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not  eonenr.  When  the  Conatltuthm  gava  1 
thia  court  original  Juriadlotion  In  fnaw'ln  • 
which  a  atata  ahall  be  a  party,"  it  waa  not 
intended,  I  think,  to  authorize  the  oonrt  to 
apply  In  Ita  behalf  any  principle  or  mle  of 
equity  that  would  not  be  applied,  under  tha 
same  facta.  In  auita  wholly  between  privata 
partfea.  If  thia  were  a  auit  between  privata 
partlei,  and  If,  under  the  evidence,  a  court  of 
equity  would  not  give  the  plaintiff  an  In- 
junction, then  it  ought  not  to  grant  relief, 
under  like  dronmataneea,  to  the  plainUfF,  ba- 
eauae  it  happens  to  be  a  itate,  poaaeaaing 
aome  powen  of  aorereignty.  Georgia  la  en- 
titled to  tha  relief  aought,  not  beoauae  It  ia 
a  atate,  but  becauae  it  ia  a  parly  which  ho* 
eatabliahed  Ita  right  to  aueh  relief  by  proof. 
The  opinion,  if  I  do  not  ndataka  Ita  acope, 
proceeds  lai^y  upon  the  ground  that  thia 
court,  sitting  In  tbIa  oaae  aa  a  eourt  of  equi- 
ty, owes  some  special  duty  to  Geoi^fU  oa  ft 
atate,  although  It  ia  a  party,  whDa,  under 
the  aame  facta.  It  would  not  owe  any  ai^ 
dntf  to  the  plaintiff  if  an  indivlduaL 


of  h 
atandlng  upon  her  extreme  rights. 

It  ia  argued  that  tbe  state  baa  been  gaUty 
of  laehea.  We  deem  it  unneeeasary  to  con- 
alder  how  far  aneh  a  defense  would  be  avail- 
able In  a  suit  of  this  sort,  since.  In  our  opin- 
ion, due  diligence  has  been  shown.  The  con. 
ditlona  have  been  different  until  recent 
yeara.  After  the  evil  had  grown  greater  in 
)0M  tbe  state  brought  a  bill  in  thia  eourt 
The  defendants,  however,  already  were  aban- 
doning the  old  method  of  roaating  ore  In 
open  beapa  and  it  waa  hoped  that  tbe  change 
would  stop  tha  trouble.  They  were  ready 
to  agree  not  to  return  to  that  method,  and, 
upon  such  an  agreement  being  made,  the  bill 
waa  dismlsaed  without  prejudiea.  Bnt  the 
plaintiff  now  finds,  or  thlnka  that  it  finds, 
that  tlie  tall  chimneys  in  preaent  nae  cauat 
the  poiaonona  gases  to  be  carried  to  greatei 
diatancaa  than  ever  before,  and  that  tha 
aril  baa  not  been  helped. 

If  the  atata  of  Georgia  adherea  to  Ita 
determination,  there  ia  no  alternative  to  la- 
auing  an  injunction,  after  allowing  a  rea- 
aonable  time  to  tbe  defeadanta  to  complete 
the  atructures  that  they  now  are  building, 
and  tbe  efforts  that  they  are  making  to 
•top  the  fumea.  The  plaintiff  may  aubmit 
a  form  of  decree  on  the  eoming  in  of  thia 
eourt  In  October  next. 

Injunction  to  iaane^ 

Mr.  Juatice  Hailaa,  oonenrrlngt 
The  state  of  Georgia  ia,  in  my  opinion,  en- 
titled to  the  general  relief  son^t  by  ita  bill, 
and,  therefore,  I  eoncur  in  the  result.  With 
aeme  things,  however,  contained  in  the  opin- 
loii,  or  to  be  implied  from  fti  langnage,  I  do 


(tot  n.  a.  i40> 
TTHITED  STATES,  ^pt, 
r. 
LEWIS  E.  BROWN.   (No.  8SS.) 

LEWIS  E.  BROWN,  Appt, 

UNTTBD  STATES.   (No.  E8L) 

CoBtta-maitial— who  may  dt 

1.  An  officer  of  the  Regular  Army  la 
within  the  proviaiona  of  D.  8.  Rev.  Stat.  | 
1342,  art.  TI,  V.  S.  Oomp.  SUt.  1901,  p. 
9S9,  that  "officers  of  the  Regular  Army  duul 
not  be  competent  to  ait  on  oourta -martial 
to  try  officer*  or  ooldiera  of  other  forcea,* 
although  auch  officer  has  been  granted  an 
indeflnlte  leave  of  abaence  from  the  Reg- 
ular Army  In  order  to  enable  him  to  aeeept 
a  commission  in  the  volunteer  foreea. 
Army — pay^-diachaigB, 

2.  The  refusal  of  a  oertificata  of  hon- 
orable discharge  to  a  volunteer  officer  aa  of 
the  date  when  his  regiment  was  mustered 
out,  on  the  mistaken  ground  that  he  had 
alr^y  legally  been  dishonorably  discharged, 
cannot  be  regarded  aa  an  active  retention 
of  auch  officer  in  the  service,  so  aa  to  en- 
title him  to  pay  after  that  dat^  In  view  of 
the  proviaion  of  the  act  of  March  2,  ISOV  (30 
SUt.  at  L.  077,  981,  chap.  352),  i  16,  for 
the  mustering  out  of  otBcer*  and  men  of 
the  Volunteer  Army,  and  of  the  require- 
ment of  the  act  of  January  12, 1890  (30  Stat, 
at  L.  7S4,  ehap.  46),  that,  aa  far  aa  prao* 
ticable,  tbe  discharge  of  officer*  and  men 
should  take  effect  at  tha  muster  out  of  tha 
orgoniaatiou  to  whidi  they  belonged. 
Army— extra  pay. 

3.  A   volunteer   officer   who   has   been 
glT«n  the  two  months'  axtra  pay  tor  aerriw 
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ta 


ovUfde  tbe  United  States  allowed  bf  tbe 
Mt  of  January  12,  1890,  on  muater  out  and 
dlsoliarge,  is  not  entitled  to  the  one  month's 
extra  psj  authoriced  hj  that  act  for  rarrice 
within  the  United  State*. 

[Noa.  £83,  284.] 


CBOSS  APPEALS  from  the  Court  of 
Claims  to  review  a  judgment  sustaining 
In  part  a  claim  for  pay  of  a  Tolonteer  of- 
ficer after  the  date  on  whldi  he  waa  dla- 
miued  from  the  serriee  by  eentenee  of  a 
oourt -martial.    Affirmed. 

See  same  case  below,  41  Ct.  CI.  270. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Tan  Ondel 
and  Messra.  George  B.  Davii  and  FianUyn 
W.  CoIlinB  for  the  United  States. 

Uesari.  Lorenie  A.  Bailey,  W.  W,  Dudley, 
and  L.  T.  Uichener  for  Brown. 


i. 


Ut.  Justice  Holmes  delivered  the  opinion 
«f  tltaeonrt: 

nk  la  a  elalm  for  pay  aa  first  lieutenant 
•t  United  States  Volunteers  after  February 
17, 1809,  on  which  date,  by  the  sentence  of  a 
eonrt-martlal,  tbe  claimant  was  dlamlssed 
from  the  aerrice.  The  oourt-martial  oon- 
aisted  of  fife  members,  the  minimum  num- 
ber by  the  76tb  and  T9th  articles  of  war 
(Rev.  Stat.  |  1342,  U.  8.  Comp.  Stat.  I90I, 
pp.  9S9,  960),  and  the  president  of  tbe  court 
was  an  officer  in  the  Regular  Army.  By 
article  77  "officers  of  the  Regular  Army  shall 
not  be  competent  to  sit  on  oourta -martial  to 
try  the  offloers  or  soldiers  of  other  foroes, 
except  as  provided  in  article  78."  (Arttele 
'  78  hae  no  bearing  on  the  ease.)  On  thia 
ground  it  Is  contended  that  the  proceedings 
ware  roid.  Even  if  the  presence  of  an  in- 
•ompetent  person  as  a  member  would  not 
have  made  the  proceedings  Invalid  in  any 
•vent,  in  this  case  without  him  there  would 
have  been  no  court.  It  has  been  decided 
that  a  sentence  against  a  volunteer  officer 
by  a  court  composed  wholly  of  regular  of- 
ficers is  void,  and  this  prindple  ia  thought 
to  govern  the  present  case.  McClaughry  v. 
Deming,  IBS  U.  S.  4S,  46  L.  ed.  1049,  22  Sup. 
Ct  Rep.  766.  On  this  ground  the  court  of 
elalma  decided  that  the  olaimant  waa  en- 
titled to  recover  up  to  the  time  of  tbe  final 
muster  out  of  his  regiment  on  May  26,  1899, 
Induding  two  months'  extra  pay  under  the 
aet  of  Jannary  12,  1899,  chap.  46  (30  Stat. 
at  L.  784).  41  Ct  01.  276,  516.  There  are 
oross  appeals  to  this  court 
j  The  answer  of  the  United  States  to  the 
•  foregoing  argument'is  that  tbe  regular  of- 
fleer  had  been  granted  an  indefinite  leave  of 
■baanoe  from  ths  Begobtr  Aimj  In  ordsr  to 


enable  him  to  accept  a  commission  aa  lien- 
tenant  oolonel,  Seoond  United  State*  Volun- 
teer Infantry,  and  that  ha  waa  aervlng  in 
the  letter  capacity  when  he  sat  upon  the 
oourt.  It  is  argued  that  It  always  has  been 
understood  that  under  sueb  oircumstaneea 
the  position  in  tbe  volunteer  service  alone  is 
to  be  regarded,  that  much  harm  will  be  done 
if  a  contrary  oonatmetlon  should  be  adopt- 
ed now,  and  that  the  leave  given  to  ap- 
point regular  officers  to  the  volunteer  service 
should  be  construed  to  earry  with  an  ap- 
pointment the  same  consequences  that  would 
attach  to  a  oonmiission  if  held  by  anyone 
else.  Act  of  April  22,  190S,  chap.  187,  |  13, 
SO  Stat  at  L.  863;  aet  of  May  28,  1898, 
chap.  367,  I  2,  SO  Stat  at  L.  421,  D.  S. 
Camp.  Stat  1001,  p.  881. 

This  argument  would  have  great  foroe 
when  it  was  required,  aa  formerly,  only  that 
conrb-martial  for  the  trial  of  militia  i>f- 
ficers  "should  be  composed  entirely  of  militia 
officera."   Aet  of  April  10, 1806,  chap.  20,  art 

07,  2  Stat  at  L.  SSO,  37).  If  there  waa  a 
settled  practice  of  treating  these  words  M 
satisfied  if  the  members  of  tbe  court  were 
militia  officers,  whetber  they  also  held  com- 
missions in  the  R^ular  Army  or  not,  we  well 
might  heaitate  to  overthrow  it.  But  when 
the  express  prohibition  contained  In  article 
77  waa  adopted  by  ths  Revised  Statutes  (U. 

8.  Comp.  Stat.  1001,  p.  960),  it  made  the 
former  construction  no  longer  possible.  The 
words  of  tha  statute  are  peremptory  and 
must  be  obeyed.  We  do  not  apprehend  any 
serious  consequence*,  in  view  of  the  date 
of  the  ehange.  But,  whatever  the  conse- 
quences, we  must  acoept  the  plain  meaning 
of  plain  words.  It  follows  that  the  proceed- 
ings of  the  court  ware  vdd  and  that  It  la 
not  necessary  to  mention  or  consider  other 
objections  that  were  urged. 

We  are  of  opinion  that  the  court  of  claims 
waa  right  also  in  tbe  allowances  made  to  tiie 
claimant.  In  1000  the  claimant  applied  for 
an  honorable  discharge  as  of  tlay  26,  1890, 
the  date  when  bis  regiment  was  mustered 
out,  but  was  refused.  Of  course,  the  re- 
fusal of  a  certificate  of  honorable  discharge  „ 
on  the  ground  that  the  applicant  already  9 
has  been  dishonorably*  discharged  is  not  an  ■ 
active  retention  of  the  officer  In  the  service. 
The  act  of  March  2,  1899,  chap.  362,  |  IB 
(30  Stat  at  L.  077,  081),  provided  that  tha 
officers  and  men  of  the  Volunteer  Army 
should  be  mustered  out,  and,  under  the  act 
of  January  12,  1890,  chap.  46  (30  Stat,  at 
Ii.  784],  "as  far  as  practicable,"  the  dis- 
charge of  officers  and  man  was  to  take  effect 
at  tlie  muster  out  of  the  organization  tft 
which  they  belonged.  It  would  be  monatroos 
to  hold  that  it  had  been  determined  not  to 
be  pwiticat  to  diacharge  the  claimant  when 
I  mustered  out,  or  that  Uw 
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OOT.  Tom, 


I  of  Ua  flue,  notirit.h  ■Uniting 
U*  teolmfoftl  nueaM,  kfford  *  grannd  for 
Utar  olaim.  The  alumMit  was  allowed  two 
montha'  exti*  pa;  for  aerrice  outaide  the 
United  Statoa.  He  waa  not  entitled  to  ons 
month's  extra  paf  for  lorvice  within  the 
United  SUtea.  Sea  act  of  May  28,  1900, 
cbAp.  686,  31  Stat  at  L.  EOG,  2iT,  U.  S, 
Comp.  Stat.  1901,  p.  3346.  Of  oourae,  the 
dalm  for  trarel  under  the  game  act  (31  Stat. 
at  L.  210,  U.  S.  Comp.  Stat.  1901,  p.  641) 
mnat  faiL  The  claimant  waa  discharged  be- 
fore that  act  WH  paaaed. 
Judgment  afSfmad. 

Ur.  Jiutiee  Mood;  did  not  ait  and  took 
Bo  part  in  the  deciaion. 

(a*  n,  B.  IM) 

FREDERICK  J.  LOWRET,  George  P.  Oaa- 

Ue,    and    William    O.    Smith,    Tnuteea, 

Appta., 

TERRITORY  OF  HAWAH. 
Sztrinalc  evidence  to  explain  writing. 

1.  EztrinElo  evldsnoe  of  the  oireum- 
atamcea  preceding  the  agreement  by  which 
the  American  Board  of  CommisHioneri  far 
Foreign  MiBBiona  transferred  to  the  Ha- 
waiian goTemntent  a  Protestant  mlaslon,  and 
of  the  Immediate  and  long- continued  prac- 
tice under  It,  is  admissible  aiS  an  aid  to  the 
interpretation  of  the  condition  on  which  the 
transfer  was  made;  i>>b.,  that  the  gOTem- 
ment  should  continue  the  same  as  an  Insti- 
tution for  the  eultivation  of  sound  liter- 
ature and  solid  scienoe,  and  should  teach  no 
religions  tenet  or  doctrine  eontrarr  to  those 
theretofore  Inenleated  bv  the  mission,  as  set 
forth  In  a  oonfesslon  of  faith.* 

Real  property — condition  nbaequent. 

2.  A  mere  technical  school  which  ex- 
dudea  all  religious  inatmction  does  not  sat- 
iaf;  the  eondition  on  which  a  Protestant 
mission  was  transferred  by  the  American 
BMTi  of  Conuntssionera  for  Foreign  Mis- 
stmta  to  the  Hawaiian  goTemment,  vie,, 
that  the  government  should  continue  the 
same  as  an  institution  for  the  cuItlTation 
of  sound  literature  and  soild  science,  and 
should  teach  no  religious  tenet  or  doctrine 
contrary  to  those  theretofore  inculcated  by 
the  mission,  as  set  forth  In  a  confession  of 
faith,  where  the  government  knew,  when 
accepting  the  transfer  of  the  mission  to  its 
"fostering  c*re  and  patronage,"  tliat  the 
Mission  was  founded  to  convert  the  Ha- 
waiian b  to  Christianity  and  to  educate 
foung  men  to  t)e  Christian  ministers,  and 
for  more  than  than  fifty  years  recognized 
Its  obligation  under  the  agreement  to  af- 
ford religious  instruction  in  the  doctrines 
Rpreaented  by  the  mission. 

[No.  IDS.]. 


APPEAL  from  th«  Supreme  Conrt  of  tba 
Territory  of  Hawaii  to  review  a  Judg- 
ment suataining  a  demurrer  to  a  petition  to 
reoovor  from  the  territory  a  sum  of  money 
as  the  alternative  of  the  reoonveyance  of 
certain  property  conveyed  to  the  Hawaiian 
government  for  the  nonfulfilment  of  the 
conditions  upon  which  the  property  waa  con- 
veyed.   Reversed  uid  remanded  for  further 


«  csM  below,  17  Haw.  SS8. 


Statement  by  Mr.  Justice  McEenna: 
This  action  was  brougbt  in  the  supreme 
court  of  the  territory  of  Hawaii  to  recorw 
from  the  territory  the  sum  of  $16,000  as  the 
aitemative  of  the  reconveyaneu  of  certain 
property  conveyed  by  the  American  Board 
of   Commissioners   of   Foreign   Missions   fn 

1549  to  the  Hawaiian  government,  for  the 
nonfulfilment  of  the  conditions  upon  which  ^ 
the  property  waaioonveyed.  A  demurrer  waa  7 
sustained  to  the  petition  and  thereupon  this 
appeal  was  taken. 

The  following  is  an  outline  of  the  prin- 
cipal facts  alleged: 

The  American  Board  of  Commissioners 
for  Foreign  Missions,  hereiiiafter  called  the 
American  Board,  for  many  years  prior  to 

1550  had  oonduoted  and  maintained  a  Prot- 
estant mission  In  the  Hawaiian  Islands, 
and,  aa  an  easentlsJ  part  of  Its  missionary 
work,  carried  on  many  sdiods.  Its  moft 
notable  educational  work  was  centered  in 
a  school  established  in  1831  at  I^hainaluna, 
on  the  Island  of  Maul,  where  it  possessed  a 
large  tract  of  land.  This  school  and  the 
premlsee  occupied  by  it  were  set  off  hy  the 
chiefs  to  the  proteatant  mission  In  1S35.  Da 
the  buildings  and  other  improvemente  many 
thousands  of  dollars  were  expended,  and 
the  school  had,  in  1S60,  become  s.  most  Im- 
portant factor  in  the  life  and  progreaa  of 
the  Hawaiian  people,  and  waa  recognised  aa 
the  leading  educational  inttitution  in  tba 
kingdom. 

~'ie  course  of  inatmction  comprised  not 
only  the  usual  topics  belonging  to  secular 
learning,  hut  included  also  direct  religious 
teaching  and  training  in  the  doctrines  rep- 
resented by  the  mlseion.t 

tLaws  of  the  High  School,  as  Amended 
and  Adopted  by  the  Mission,  June,  1830. 
Chapter  I. 
Design  of  the  School. 

The  design  of  the  High  School  is, 

1.  To  aid  the  mission  in  accomplishing  the 
great  work  for  which  they  were  sent  hith- 
er; that  is,  to  introduce  and  perpetuate  the 
reli(non  of  our  Lord  and  Savior  Jesus  Christ, 
with  all  its  accompanying  blessings,  civil, 
literary,  and  religious. 

A.  Aiuother  object,  still  more  definite  and 
vt  aqnal  oi  greater  importwiotv  ia,  to  edu- 
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'  •  ThcM  foota  wan  eatabUabed  befoN  the 
boATd  of  conmiiaalonen  to  quiet  land  titles, 
to  whioh  the  eltAm  of  the  American  Board 
to  Lahafnaluna,  aa  an  eatabllahed  part  of  it* 
■TateiD,  was  dulj  presented  and  recognised, 
and  the  board  of  eomialHeionen  adjudged 
aa  follows:  Tahainsluna,  part  S,  aeeUon 
t,  daim  relinquished  before  the  land  oom- 
miaiion  in  oonaequenee  of  an  aftcr-anange- 
ment  having  been  entered  into  with  the 
Hawaiian  government  bf  the  mUsion.  Vol. 
S  L.  C.  Award,  pp.  143  et  iieq.,  upon  the  final 
eonftnnation  which  was  duly  made  to  the 
■aid  A.  B.  C.  F.  M.  all  the  landa  claimed  were 
awarded,  Vith  the  exception  of  section  Z, 
I^hainaltina,  which  had  been  withdrawn.' " 
The  "after  •arrangement"  referred  to  In  the 
TMorda  of  the  land  ocmunissionera  was  as 

'^eeanse  of  flnandal  atreaa,  and  alao  feel- 
ing that  the  school,  which  had  really  become 
a  national  Initltution,  ahonld  be  eondueted 
by  the  government  at  Its  own  expense.  In 
April,  1S4B,  the  mission,  at  tta  genaral  mil- 
•ion  held  In  Honolulu,  voted  aa  followa: 
^0  mafce  over  thia  seminary  to  the  gorem- 
ment,  it  being  understood  tbat  it  U  to  be 
Mndacted  on  the  same  prindples  aa  bera- 

"An  offer  waa  thereupon  made  to  the  gor- 
•mment  in  pursuanoe  to  this  rot*  of  the 
mission  to  make  over  the  school  to  the  gor- 
ernment  on  condition  Uiat  ft  should  "be  eon- 
tinned  at  Its  expense  aa  an  loatitntlon  for 
the  cultivation  of  sound  literature  and  sol- 
id seience,  and  farther,  that  It  shall  not 
teaeh  or  allow  to  be  taught  any  religlona 
tmet  or  doctrine  contrary  to  those  hereto- 
a  for*  inculcated  by  the  mission,  a  summary 
g  of  which  will  be  found  in  the  confession  of 
*  faith  herewith  inclosed, 'and  that,  in 
of   the   nonfulfllment   or   violation   of   the 
oonditionit  upon  which  thia  transfer  Is  made 


eate  young  men  of  piety  and  promising  tal- 
•nto,  with  a  view  to  their  becorolns  assist- 
aut  teachers  of  religion,  or  fellow  laborers 


with  us  in  disseminating  the  gospel  of  Jeans 
"   •  ■  ■     ■'    'r  dying  fdlow  " 
Chapter  VIL 


Christ  to  their  dying  f< 


Of  the  Studies  of  the  School. 
4.  The  whole  school  shall  meet  between 
daylight  and  sunrise  each  week  day  for 
prayer,  at  which  one  of  the  instructors  shall 
preside;  the  roll  shall  be  called,  abaentees 
marhed  and  called  to  an  account  at  least 

0.  On   the   aftemoona   of  Tuesdays  and 
Thursdays    each    week,   or   at  other   times 

auivalent,  the  whole  school  shall  meet  for 
}lical   inatruction,   embracing  the  Inter- 


And  Friday  afternoon  of  eaeh  week,  or  time 
equivalent,  shall  be  spent  In  exhildtfaig  and 
oorreotlng  compositions  In  the  Hawaiian  lan- 
guage ai3  in  elocution. 


by  the  a^d  government,  the  whole  property 
hereby  transferred,  hereiubefore  spedAed,  to- 
gether with  any  additions  of  improvements, 
should  revert  to  the  said  mission.' " 

This  offer  aa  made  was  not  accepted  by 
the  government,  but  it  Instead  submitted 
a  counter  offer  to  the  mission,  by  which  it 
offered  to  tales  over  the  school  on  the  con- 
ditions made  In  the  mission's  original  offer, 
but  "provided  that,  in  case  of  the  nonlnl- 
filment  on  the  part  of  thia  government  of 
the  conditions  specifled  in  the  letter  of  the  ' 
above-named  gentlemen,  it  shall  be  optional 
with  this  government  to  allow  the  institu- 
tion, with  all  additions  aud  improvementa 
which  may  have  been  made  upon  the  prem- 
ises and  all  rights  and  privileges  connected 
therewith,  to  revert  to  the  said  mlasion,  to 
be  held  in  behalf  of  the  American  Board  of 
Commiaaioners  for  Foreign  Missions,  or  to 
pay  the  sum  of  $16,000;  provided  also  that,  ' 
in  case  this  government  shall  find  It  expe- 
dient to  divert  this  establishmuit  to  other 
purposes  than  those  of  education,  it  shall  be 
at  liberty  to  do  so,  on  condition  that  It  sus- 
tain an  li(stitutIoii  of  like  character  and  on 
similar  principles  In  some  other  place  on  the 
island,  or  pay  the  sua  of  |1S,000  to  said 
mission  In  behalf  of  the  ICaslon  Board  la 

A  more  definite  form  of  the  'oonfeaslon  of 
faith"  was  substituted  and  accepted  by  the 
government,  and  the  whole  arrangement  rati- 
fied t^  the  Hawaiian  legialatura,  L«w  of 
1S60  (F.  a  1850)  IBS,  R  1  of  Civil  Cod* 
(18S9)  I  78S,  and  by  the  prudential  oom- 
mltt««  of  the  Ameoican  Board. 

The  letter  of  the  mission  to  the  Minister 
of  Public  Instruction  is  inaerted  in  the  mar- 
gin.!   

tEzblbIt  A. 

Honolulu,  April  ZS,  1S4». 
To  His  Ex.  R.  Armstrong,  Wnister  of  Pub- 
lic Inatruction  of  the  Hawaiian  Island*. 
Sir:  The  undersiped,  a  committee  of  the 
general  meeting  of  the  mission  of  the  A.  B. 
C.  F.  Af.,  at  the  Sandwich  Islands,  appointed 
in  reference  to  the  Mtselon  Seminary  at 
I^halnaluna,  Uaui,  beg  leave,  through  your 
Excellency,  to  offer  a  few  remarks  respect- 
ing that  institution,  and  make  some  pro- 
posals  in  reference  to  It  to  his  Majesty's 
government  for  Its  consideration. 

It  is  well  known  to  his  Majesty,  and  also 
to  most  of  the  members  of  his  government, 
that,  ka  the  year  1831,  the  mission  com- 
menced the  establishment  of  the  Inetltutloii 
now  known  as  the  Mission  Seminary  of 
tAhainaluna,  Maui,  to  promote  the  diffusion 
of  enlightened  literature  and  Christianity 
throughout  the  Islands. 

From  that  period  to  the  present  time  this 
Institution  has  been  unceasingly  and  anx- 
iously watched  over,  eherished,  and  cared 
(or  I17  Uw  ir  *■•*"'     Ho  axpttiaa  or  palu 
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7  *  ^e  ^waflan  gOTamment  at  onoe  took 
pouession  of  the  Lalialiui1un&  teminaiy  and 
MTTied  on  tlie  icbool  exactly  as  It 
had  beoi  conducted  b7  the  MiBsion,  both  In 
religions  instruetloii  and  the  fncul»tion  ot 
•onnd  literature  and  eolid  science. 

For  manf  years  after  the  government  had 
taken  over  the  school  the  prindpala  of  the 
■ekool  oontlnDsd  their  relations  aa  miasion- 
■ries  of  the  American  Board  In  their  work 
H  In  the  school,  and  continued  to  make  re- 
7  porta  of  their  educational  and  rellglou^vork 
and  Inatniction  in  the  school  to  the  general 
meetings  of  the  mission. 

In  1882  the  seminary  buildings  wen 
burned  down.  Other  buildings  were  built. 
The  principal.  In  his  report  for  that  year, 
1B82-63,  re-viewing  the  history  of  the 
■ehool,  saye:  "^The  Hawaiian  government 
has  always  been  a  liberal  friend  and  bene- 
_  factor.  .  .  .  Herer  In  any  way  have  they 
H  Interfered  with  our  manner  of  instruction, 
•  or  in  the  oonrae  of  instruetiont^raraued.  In 
our  work  we  have  had  all  the  freedom  which 
wa  possibly  oould  have  had  under  the  A. 
B.  G.  F.  M."  Also,  referring  to  pupils  who, 
nnder  the  religious  instruction  at  ihe  school 
became  ministers,  he  says:  "While  six  who 
were  connected  with  it  since  it  has  been  un- 
der the  oara  of  the  Hawaiian  government 
have  been  ordained  to  the  aame  office." 


Prior  to  the  establishment  of  the  An- 
glieao  Church  in  Bawail  the  board  ot  edn- 
cation  appointed  as  instructors  such  persons 
as  were  acceptable  to  the  mission,  generally 
selecting  those  nominated  by  the  mission. 
When  the  Anglican  mission  was  established 
It  was  proposed  that  the  forms  and  proI>- 
ahly  the  substance  of  religious  Instmctloa 
should  be  changed,  and  advice  was  asked  of 
the  Attorney  GeneraL  Els  reply  reviewed 
the  whole  arrangement  upon  which  the  gov- 
emment  received  the  seminary,  and  oon- 
eluded  aa  follows:  "Should  the  govern- 
ment not  be  willing  to  keep  the  conditions 
as  fsT  as  I  have  shown,  then  the  property 
and  improvementa  must  be  reatored  to  the^ 
A.  B.  C.  F.  M."  3 

■  In  ISflS  the  Hawaiian  Gazette,  the  ofBcIal? 
mouthpiece  of  the  government,  declared  that 
the  government  had  resolved  that  Ha  sup- 
port should  be  given  to  schools  irrespectfre 
of  their  religious  teaching,  but  pointed  oat 
that  the  board  of  education  might  ha 
chargeable  with  partiality  for  supporting  « 
state  church.  Inasmuch  as  it  paid  large  sums 
to  defray  the  expenses  of  T.*hsina]""», 
when  the  prindplw  and  theology  of  on* 
particular  sect  were  exclusively  taught,  al- 
though  opposed  to  the  belief  of  all  in  com- 
munion with  Soman  Catholic  and  Eplsoopal- 


lulnesa  and  seoure  the  objects  of  its  estab- 
lishment. 

Three  missionaries  have,  for  a  large  por- 
tion of  the  time,  been  devoted  to  its  inter- 
ests, and  two  at  all  times  since  the  two  or 
three  first  years  of  Its  existence.  Ahont 
177,000.00  have  been  expended  for  Its  benefit, 
Including  the  support  of  the  teachers  and 
the  dwdlings  erected  for  thdr  accommoda- 
tion. 

We  need  not  point  you  to  the  fruits  of 
this  cherished  inttitutiou,  scattered  through- 
ont  the  islands,  filling  various  posts  of  hon- 
or, responsibility,  and  usefulness,  both  in 
and  out  of  the  government.  They  are  well 
known  to  his  Majesty  and  the  officers  of 
his  government,  and  to  nons  better  than 
yourself. 

The  institution  has  been  planted  and  sus- 
tained to  the  present  time  by  the  American 
Board  of  Commissioners  of  Foreign  Mis- 
Bions,  from  donations  given  by  the  .£nerican 
ehurdies  for  the  spread  of  the  gospel  in 
heathen  lands.  That  board,  aa  we  leam  by 
recent  intelligence,  was,  at  the  close  of  Its 
last  finaneial  year,  embarrassed  by  a  debt 
of  $60,000.00,  incurred  in  the  prosecution 
of  its  labor*  of  benevolence  and  mercy. 

As  a  consequence  of  its  indebtedness.  It 
has  been  obli^d  to  eurtall  Its  expenditures 
by  diminishing  its  grants  to  each  one  of  the 
missions  nnder  its  care,  and  this  mission,  in 
eommon  with  others,  has  shared  in  the  gen- 
•nl  reduotioo. 


For  this  reason  the  mission  will  be  nnah1» 


of  labor.    Soma  must  almost  inevitably  si 
fer  for  want  of  peomiiary  means. 

In  viow  of  these  facts,  and  believing  that, 
under  present  dreumstsnees,  the  transfer  ot 
this   institution  to  the   fostering  care  and 

Eatronage  of  government  vrill  promote  the 
Ighest  Interests  of  the  Hawaiian  people 
we  beg  Inrev  through  yonr  Excellency,  to 
submit  to  bis  Majesty's  government  for  Its 
consideration  the  following  proposals,  vvi: 

That  the  mission  of  the  A.  B.  C.  F.  M. 
at  the  Sandwich  Islands,  acting  for  and 
in  behalf  of  the  said  American  Board  or 
Commissioners  of  Foreign  Missions,  hav- 
ing its  headquarters  in  Boston,  state- 
of  Massachusetts,  in  the  United  States 
of  America,  relinquish  all  of  their  right, 
title,  and  Interest  to  and  in  the  sem- 
inary buildings  located  at  Lahainaluna 
on  the  island  of  Maui,  and  known  as  the 
Mission  Seminary,  together  with  all  of  the- 
dwelling  houses  at  that  station  erected  by 
the  mission  at  the  expense  of  the  said  A,  B. 
C.  F,  M-,  for  the  use  of  the  teachers  in  the 
said  Mission  Seminary;  also  the  building 
erected  by  the  mission  aa  a  printing  office 
and  bindery;  also  all  lands  periaining  to 
and  granted  tor  the  use  ot  the  Missionary 
Seminary,  and  also  all  philosophical  and 
other  apparatus  procured  for  the  use  of  tha 
said  seminary,  also  the  public  library  of  th«- 
said  institution,  and  to  transfer  the  sam* 
to  the  Hawaiian  government  for  Its  nsa^. 
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LOWBBT  T.  HAWAIL 


In  tbfl  following  yesn,  upon  the  aug- 
geation  by  the  misrion  of  certain  inBtnietdia, 
A  con^spondence  mrtme  between  the  board  of 
edacatioQ  and  tba  mtuion,  in  which  the 
board  of  eduoation  laid  that  h  was  mider- 
■tood  that  the  inatltution  waa  to  be  con- 
tinued M>  a«  to  aid  instead  of  to  defeat  the 
purpoie  for  which  it  had  been  founded,  and 
that  nothing  had  lieen  done  to  juatily  the 
intimation  that  tlie  board  Iiad  any  deiire 
to  defeat  such  purpoie,  and  admitted  *^bBt 
a  fnll  compliance  with  agreement  consists 
in  appointing  peraone  teaching  in  the  doc- 
trine and  after  the  manner  of  the  Congre- 
gational and  Preabyterian  ehurchea  of  the 
United  States-"  And  further:  'Tbo  board 
are  fully  aware  that  If  they  do  not  see  fit 
to  carry  on  the  Inatltution  according  to  the 
terms  of  the  oontraet,  they  have  to  reconrey 
it,  or  pay  the  sum  of  |1B,000." 

After  1806  tbe  seminary  continued  to  be 
oondueted  on  the  same  lines  as  prior  there- 
to. 

In  IS»4,  In  the  Constitution  of  the  Repub- 
lic of  Hawaii,  it  wsa  provided  that  ".  .  , 
No  public  money  aball  be  appropriated 
.  ,  ,  for  the  support  of  (orT)  benefit  of 
any  sectarian,  denominational,  or  private 
sehool."  Thie  proviilon  is  eonttnoed  and  re- 
malna  In  full  force  as  a  part  of  |  66  of  the 
organic  act. 

Religious  instruction  eeaaed  to  be  a  part 


of  the  curriculum  at  Lahainaluna,  as  pro- 
Tided  in  the  agreement,  on  or  about  Sep- 
tember I,  1903,  at  which  date  the  religious^ 
teneta    and    doctrines,   in   accordance    with  ^ 
the  creed  and  articles  of  faith*  of  the  mis-  • 
sion,  ceased  to  be  taught,  and  are  no  longer 
taught.     The   "cultivation   of   sound    liter- 
ature and  solid  science'  has  also  ceased,  and 
the  instltntfon  ha*  become  a  technical  school 
under  the  name  of  The  L«hainaluna  Agri- 
onltnral  School." 

The  territory  maiutaina  no  other  tnetitn* 
tlon  of  litce  <diaracter  and  on  almDat  prin- 
ciples In  any  other  place  on  the  Island. 

The  appellanta  are  the  suecesaors  of  the 
American  Board  of  Commisaionera  for  For- 
eign liflaBioiis. 

Upon  these  facts.  It  la  alleged,  that  ap- 
pellants have  become  entitled  to  a  retnm 
of  the  property  conveyed  or  to  the  payment 
of  IIS.OOO;  that  the  territory  has  refused  to 
do  either,  but  has  elected  to  retain  the  prop- 
erty, which  election  Is  evidenced  by  its  re- 
fusal to  pay  the  said  sum,  and  the  further 
fact  that  it  Is  proceeding  to  ereet  erpenafve 
buildinga  thereon  and  expend  large  suma  of 
money  in  fitting  the  property  and  the  school 
to  beoome  a  technical  achool. — namely,  an 
agricultural  college. 

The  petition  was  demurred  to  upon  the 
grounds  aubetantially  as  follows: 

1.  That  the  court  had  no  jurisdiction  of 


benefit,  and  behoof,  to  have  and  to  hold  the 
same  forever. 

Providing,  however,  and  this  transfer  Is 
made  upon  the  express  condition,  that  the 
said  Hawaiian  government  agrees  that  the 
said  Inatltution  shall  be  continued  at  Its  ex- 
pense, as  an  institution  for  the  snltlvation 
of  Bound  literature  and  solid  sdenee;  and, 
further,  that  it  shall  not  teach  or  allow  to 
be  tanght  any  religious  tenet  or  doctrine 
oontrary  to  those  heretofore  inculcated  by 
the  mission,  which  we  represent,  a  sum- 
mary of  which  will  be  found  in  the  confes- 
sion of  faith  herewith  Inclosed,  and  In  that 
in  ease  of  the  nonfulfilment  or  violation  of 
the  conditions  uuon  which  this  transfer  is 
made  by  the  said  government,  the  whole 
property  hereby  transferred,  hereinbefore 
specified,  together  with  any  additions  or  im- 
provements which  may  have  been  made  up- 
on the  premiaea,  and  all  the  right  and  priv- 
Ilegea  hereby  conveyed  or  transferred  to 
the  Hawaiian  government  by  the  said  island 
mission,  ahall  revert  to  the  said  mission,  to 
have  and  to  hold  the  same  for  and  in  behalf 
of  the  American  Board  of  Commissioners  of 
iPViTeign  Missions. 

These  proposals,  if  aooepted,  by  the  Ha- 
waiian government,  shall  not  have  bind- 
ing force  until  they  shall  have  received  the 
sanction  of  the  prudential  committee  of  the 
American  Board  Commissioners  of  Foreign 
Uaaions  in  Boston;  and  further,  should  the 
said  Hawaiian  government  accept  the  pro- 

-aalshere ''  --'—'— •—"-—•"-  — 
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on  the  fulfilment  of  the  conditions,  and  should 
the  said  transfer  not  meet  the  approbation 
of  the  prudential  committee,  the  mission, 
on  Its  part,  pledges  itself  to  refund  to  the 
said  government  any  necessary  expenses  It 
may  Save  Incurred  in  carrying  on  the  insti- 
tution whilst  the  parties  were  awaiting  the 
ratification  or  rejection  of  this  transfer  by 
the  said  prudential  committee.  Provided, 
however,  that  moneys  shall  not  have  been 
expended  in  enlargement  or  Improvements, 
other  than  what  may  have  been  actually 
necessary  to  keep  the  buildings  in  repair  and 
carry  on  the  inatitntion. 

In  ease  of  disagreement  of  the  parties  as 
to  the  amount  proper  to  be  refunded,  in  case 
of  the  nonratifieatlon  of  this  conveyance 
by  the  pmdential  eommlttee,  the  sum  shall 
be  determined  by  two  arbitrators,  one  of 
which  shall  be  diosen  by  each  of  the  re- 
spective parties,  and  which  arbitrators,  in 
case  of  disagreement,  shall  elect  a  third  to 
decide  upon  the  award. 

The  foregoing  remarks  and  proposals  are 
respectfully  submitted  for  the  consideration 
of  his  Majesty's  government,  and  I  feal 
greatly  obliged  by  an  early  answer. 

We  have  the  honor  to  be. 

Very  respectfully,  your  ex.  friends  and 
most  obedlant  servants, 

W.  P-  Alexander, 
C.  B.  Andrews, 
S.  N.  Castle,  Com, 
By  8.  N.  CMtls. 
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Oct.  TeBK, 


the  Biibject-iiii.tter  of  the  d&Im.  fi.  Thiit  the 
United  States  was  i.  neceseaiy  party,  the 
property  described  In  the  petition  having 
been  transferred  and  ceded  to  the  United 
States  b7  the  treaty  of  annaxation  of  July 
7,  tSeS.  S.  That  the  petition  did  not  set 
out  facts  Buffideot  to  constitute  a  eanse  of 
action  in  that,  (a)  It  did  not  appear  that 
the  agreement  set  forth  in  the  petition  was 
ratified  by  the  legislature;  (b)  that  the 
right  of  action  accrued  more  than  two  yean 
prior  to  the  commencement  of  the  action; 
(e)  it  did  not  appear  that  there  had  been  i 
breach  of  the  conditions  of  the  agreement; 
(d)  or,  if  BO,  that  it  occurred  in  compiiano 
with  law  and  statutes  which  rendered  the 
fulfilment  of  the  conditions  impossible.  4 
That  the  petition  was  indefinite  and  uncer- 
tain, in  that  the  allegations  as  to  breach 
of  conditions  pleaded  were  conclusions  of 
law,  it  nowhere  appearing  in  the  petltit 
In  what  respect  the  condition!  had  been 
H  broken.  The  supreme  oonrt  OTermled  the 
>  llrst,  *acond,*and  fourth  grounds,  and  di- 
Tisions  ft  attj  b  of  the  third  ground  of  ds- 


Uessrs.  David  L.  Withinston,  ^Illam  R. 
Castle,  W.  0.  Smith,  A.  Lewia,  Jr.,  and  C 
H.  Olwm  for  appellants. 
Messrs.  Lorria  Andrews,  B.  O.  Peters,  and 
^  H.  P.  Prosasr  for  appallM. 


■    'Mr.  Jiutiee  HbEouui  deliTcred  the  opin- 
ion of  the  court: 

The  contention*  of  the  parties  are  sharp- 
ly in  oppositi(»i  as  to  the  agreement,  and 
the  necessity  and  eompateney  of  aztrlnsle 
•rldenee  to  explain  It.  Appellee  eontands 
that  we  are  confined  to  the  letter  of  tbs 
agreement,  and,  so  eonllned,  its  aonditlona 
have  hprn  fulfilled.  In  other  words,  that 
"sound  literature  and  solid  seienee"  are 
•till  cultivated,  and  that  no  religlans  tenet 
or  doctrine  contrary  to  those  heretofora  In- 
oulcated  by  ths  mission  b  taught.  Or,  to 
sxpress  ths  contention  In  language  other 
than  that  of  the  agreement,  that  a  school 
devoted  to  one  subject  of  secular  adenee, 
and  which  excludes  all  religious  teaching, 
was  contemplated  by  or  Is  permitted  by  the 
agreement.  Opposing  these  views,  appel- 
lants contend  that  a  mere  technical  school 
does  not  fulfil  the  agreement;  that  the  terms 
of  ths  agreement  require  the  "inculcation  of 
general  learning  and  knowledge,"  accom- 
panied with  religious  instruction  In  acoord- 
0  ance  with  the  confession  of  faith  submitted 
fj  to  the  Hawaiian  government.  And  it  is  in- 
*  sisted  that,  if  there  il'anything  douhtful  in 
tne  agreement,  it  may  be  interpreted  by  the 
dreumstances  whhdi  preceded  it  and  the  im- 
mediate and  long-ooatinued  praotlee  under 
it.   It  we  may  resort  to  thoss  drenmstanoea 


and  that  pnetice  there  cannot  be  a  shade 
of  doubt  as  to  the  intention  of  the  parties. 
It  is  insisted,  however,  by  the  appellee,  that 
the  agreement  is  clear  and  unambiguotts, 
and  that  It  does  not  present  a  case  for  the 
resort  to  extrinsic  evideuas.  We  cannot  con- 
cur with  this  view.  There  Is  quite  a  range 
of  meaning  in  the  words  "sound  literature 
and  solid  sdence."  To  interpret  or  spedallte 
them  and  make  definite  application  of  them 
would  certainly  receive  aid  from  the  prac- 
tice of  the  parties.  It  is  contended  by  ap- 
pellants that  there  was  a  close  oonneetton 
between  them  and  the  "definite  system  of 
d04!trine"  which  was  the  "central  purpose 
of  the  mission."  We,  however,  need  not 
dwell  further  upon  this  contention,  though 
a  plausible  argument  has  been  advanced  to 
sustain  it,  and  we  pass  to  the  next  contro- 
verted contention.  The  words  of  the  agree- 
ment are  that  the  government  "shall  not 
teach  or  allow  to  be  taught  any  religious 
tenet  or  doctrine  contrary  to  those  here- 
tofore Ineulcftted  by  the  mission,  a  n 
mary  of  which  wilt  be  found  in  the  e 
feasion  of  faith  herewith  Inclosed  .  .  . 
Were  these  words  all  there  was  of  pro- 
hibition and  purpose  as  to  religion!  May 
we  believe  that  it  became  suddenly  the 
purpose  to  change  an  institution  wUch  had 
had  its  impulse  and  foundation  In  religions 
seal  to  oonvart  the  Hawallana  to  Christian- 
ity and  to  educate  yonng  men  to  be  "teach- 
ers of  reit^n,"  to  one  simply  literary  and 
sdentlfle  and  nonseotarian  T  Had  the  be- 
lief of  the  mission  in  Its  form  of  ChrisUan 
faith  become  so  Indifferent  that  It  would 
transfer  a  seminary  Instituted  for  the  prop- 
agation of  that  faith  with  no  other  con- 
dition than  that  eontrary  tenets  shonld  not 
be  taught  r  There  ia  not  a  syllable  in  this 
record  to  Justify  such  assumptions.  It 
must  be  remembered  that  wa  are  consider- 
ing a  transaction  which  occurred  In  the  Ha- 
waiian Islands  in  1S49,  and  by  the  condi- 
tions of  that  time  were  the  acts  of  the^ 
parties  induced.  Besides,  the  agreement  Isg 
not  in  a  formally  executed*  paper.  It  !•■ 
found  In  a  correspondence,  and  is  consti- 
tuted and  explained  by  the  whole  of  the  cor- 
respondence. And,  taking  the  whole  of  It, 
there  is  very  little  aid  from  extrinsic  evi- 
dence needed  to  demonstrate  its  meaning 
and  purpose. 

The  mission  reminds  the  Minister  of  Pub- 
lla  Instruetion  that  the  seminary  was  es- 
tablished in  1631,  "to  promote  the  difFusfon 
of  enlightened  Itteratiu'e  and  Christianity 
throughout  the  islands,"  and  that  it  had 
been  unceasingly  watched  over,  cherished, 
and  cared  for  by  the  mission,  and  that 
$77,000  had  been  expended  for  its  benefit. 
It  was  stated  that,  in  oonsequenoa  of  debte 
iBMured  "ia  Urn  pmawiitina  of  its  UImcb  if 
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btueToloiM  Mid  merey,**  tlw  Ameriean 
Boftrd  of  CommiHionera  of  Foreign  WaiioiiB 
waa  eompelled  to  diminiih  fts  gnatt  to 
•aeh  of  the  tniuioiiB  uudar  Ita  care,  in- 
eluding  the  Hawaiian  mlaaion,  and  that  the 
latt«r,  for  that  leaeon,  would  ha  "unable 
to  tmxTj  forward  tta  operations  with  the 
Tigor  to  be  desired  In  all  of  ita  depart- 
menta  of  labor."  In  <riew  of  theae  facta, 
it  -ma  atated  and  believed  that,  under  tba 
oiretmutanoM,  the  tranfaer  of  the  Inatitn- 
tion  "to  the  foatering  oara  and  patronage 
of  the  government"  would  'promote  the 
bigheat  istereet  of  the  Hawaiian  people." 
An  offer  waa  then  made  to  traoafer  the 
•emlnary  with  the  conditlou  which  we  hare 
referred  to.  A  oonfesaion  of  faith  waa  in- 
eloaed.  The  goremment  modified  the  pro- 
poaal  b;  reaerring  the  right  to  pa.j  116,000 
at  an  altematiTe  to  the  reveratoo  of  the 


grant.  The  modifleation  waa  aooepted,  and, 
in  a  rabeequent  oommimication,  a  new  eon- 
feeeion  of  faith  wa«  anbatitnted  for  that 
originally  propoaed.  The  following  are  the 
raaaoni  which  were  given: 

*Th«  reaaona  for  requeating  the  anbati- 
tntion  are,  that  the  previonaly  preaented 
confeaaion,  although  aooording  in  all  its 
■pedfled  doctrines  with  onr  belief  and  with 
that  also  of  the  chuTohee  bj  whom  that  in- 
stltntion  has  been  founded  and  siutalned,  is 
jet  not  ao  distinctive  aa  to  preeent  a  barrier 

?to  the  Introduction  there  of  other  deletari- 
ona  doctrine  no^specified  in  aaid  eonfeaaion. 
It  will  admit,  also,  of  teachings  of  thla 
miaaion  and  of  the  chorehes  anstainlng  It, 
such  as  we  feel  to  be  entirely  anbrereiTe 
of  evangelical  Cfaristianitj.  Not  donbtlng 
but  that  these  reasons  will  eommend  them- 
aelvea  to  the  membera  of  his  Majesty's  gor- 
emment,  we  beg  leave  to  ezpreas.  In  present- 
ing them,  the  high  oonslderatlon  with  which 
we  remain," 

The  eorrespondenee  ooneomed  the  trans- 
fer of  a  Bohool  established  In  1S3S,  the  de- 
al^ of  which  was  to  perpetnate  the  Chris- 
tian religion,  and  with  an  object  deacribed 
to  be  "still  more  definite  and  of  eqnal  or 
greater  Importance." — that  is,  *^  educate 
yoimg  men  to  be  Christian  mtnlstera."  A 
religious  instruction  waa  prescribed.  All 
this  the  government  was  informed  of  when 
the  proposition  was  made  to  transfer  the 
school  to  Its  "fostering  care  and  patronage." 
And  the  government  accepted  the  grant,  ac- 
cepted ss  it  waa  tendered,  and  necessarily 
for  the  pnrpose  it  waa  tendered. 

Even  if  we  stopped  here,  oonviotlon  of 
the  justness  of  that  conclusion  is  almost 
indispntablo.  It  becomes  indisputable  II  ex- 
trinsic evidence  be  considered,  and  we  have 
BO  doubt  that  it  may  bs.    In  Bradley  T. 


Washington,  A.  &  Q.  Stoam  Packet  Co.  IS 
Pet.  BS,  10  L.  ed.  TS,  a  eontract  expressed 
in  a  correspondence  between  the  parties  for 
the  hire  of  a  steamboat,  an  exception  waa 
ingrafted  which  waa  not  axpreeaed,  upon 
•rideoee  that  the  owner  of  the  boat  knew 
the  serviee  for  which  it  was  intended,  and 
that  when  navigation  was  obstmoted  by  ice 
another  mode  of  transportation  waa  resort- 
ed to.  The  court  said,  as  to  extrinsic  evi- 
dence, it  was  applied  In  some  caaes  "to 
Bsoartain  the  identity  of  the  subject;  in 
others  its  extent.  In  aome,  to  ascertain 
the  meaning  of  a  term,  where  it  had  ae- 
quired  by  nao  a  particular  meaning;  in 
others,  to  ascertain  in  what  sense  it  was 
used  where  It  admitted  of  several  meaniogs. 
But  in  all  the  purpose  was  the  same.  To 
asoertidn  by  this  medium  of  proof  the  in- 
tention of  the  parties,  where,  without 
the  aid  of  snoh  evidence,  that  could 
not  be  done,  so  as  to  give  a  just  in- 
terpretation to  the  oontraot."  And  it  wsa  g, 
expressed  "as  the  Juat  result"  of  the  cases,  g 
"that.  In  giving  effect  to  a  written  contract  • 
by  applying  tt  to  Its  proper  subject-matter, 
extrinsic  evidence  may  be  admitted  to  provo 
the  olreunistaiices  under  which  it  was  made, 
whenever,  without  the  aid  of  aoch  evidence, 
sneh  application  could  not  be  made  In  the 
particular  ease."  In  Brooklyn  L.  Ins.  Co. 
V.  Dutcber,  KB  O.  S.  !09,  24  L.  ed.  410,  it 
was  said:  Thera  is  no  surer  way  to  find 
ont  what  parties  meant  than  to  see  what 
they  have  done."  8o  obvious  and  potent 
a  principle  hardly  needs  the  repetition  it  has 
received.  And  equally  obvions  and  potent 
is  a  resort  to  the  circumstances  and  condi- 
tions which  preceded  a  contract.  Necessa- 
rily in  snch  dTcnnistanees  and  conditiona 
will  be  found  the  tndncement  to  the  contract 
and  a  teat  of  its  purpose.  The  eonventions 
of  parties  may  change  such  dreumstances 
and  eondltlons,  or  continue  them,  but  It 
cannot  be  separated  from  them.  And  this 
makes  the  value  of  contemporaneous  con- 
struction. It  Is  valuable  to  explain  a  stnt- 
ute  where  disinterested  judgment  is  alons 
Invoked  and  exercised.  It  is  of  greater 
value  to  explain  a  contract  where  aelf-ln- 
terest  Is  quick  to  discern  the  extent  of 
rights  or  obligations,  and  never  yield  mora 
than  the  written  or  spoken  word  requires. 
See,  for  further  illustration,  the  following: 
Keed  V.  Merchants'  Mut.  Ins.  Oo.  95  U.  S. 
23,  84  !>.  ed.  348;  District  of  Columbia  v. 
Gallaher,  124  TJ.  8.  606,  31  L.  ed.  62e,  S  Sup. 
Ct.  Hep.  586;  Topliff  v,  TopJIlT,  122  TT.  B. 
121,  80  L.  ed.  HID,  7  Snp.  Ct.  Rep.  10S7; 
Paige  V.  Banks,  IS  Wall.  008,  20  L.  ed.  T09; 
Philadelphia,  W.  *  B.  R.  Co.  v.  Trimble,  10 
Wall.  307,  IS  L.  ed.  MS;  Chicago  v.  Sheldon, 
g  Wall.  60,  10  L.  ed.  6M;  Oavasos  v.  Tro- 
vlno,  6  WaU.  773,  IS  L.  ad.  818;  SfanpMB 
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T.  United  Statra,  199  U.  S.  S9T,  399,  SO 
L.  ed.  246,  246,  20  Sup.  Ct.  Rep.  64;  Chicago 
Great  WcEteni  R.  Co.  r.  Iforthern  F.  K. 
Co.  42  C  C  A.  2G,  101  Fed.  792.  And  nuny 
■tftU  oasei  could  be  cited. 

The  design  of  etudiea  for  the  school  ve 
have  detailed.  The  goremment  recagnized 
and  oontinued  both  without  qneetion  or 
change  in  any  way.  The  Mmiiuuy  build- 
Inga  vere  burned  down  in  1802.  The  gov- 
emmeut  rebuilt  them  and  continued  the 
■chool.  The  petition  allegei  that  the  priu- 
dpal  of  the  school,  !n  lSS2-a3,  in  his 
„  report,  aaid:  'The  Hawaiian  government 
Mhas  always  been  a  liberal  friend  and  beiw- 
•  factor.  .  .  ,  •  Never,  in  any  way,  have 
tbey  interfered  with  our  manner  of  instruc- 
tion or  in  the  course  of  instruction  pursued. 
In  our  work  we  have  had  alt  the  freedom 
which  we  possibly  could  have  had  under  the 
A.  B.  C  F.  M."  Also,  referring  to  puptla 
who,  under  the  religious  instruction  at  tbe 
school,  became  ministers,  he  sayet  "While 
six  who  were  connected  with  it  since  it  has 
been  under  the  care  of  the  Hawaiian  gov- 
ernment have  been  ordained  to  the  same 
office." 

In  16B4  new  Interests  appeared  and  a 
change  In  the  purpose  of  the  school  eom- 
nenced  to  be  urged.  It  was  met  by  an 
adverse  opinion  of  the  Attorney  General, 
who  pointed  out  the  conditions  of  the  trans- 
fer, and  the  condition  of  thdr  nonfulQIment 
to  be  the  restoration  of  the  property  to  the 
A.  B.  C.  F.  M.  And,  again,  in  18GS,  the 
board  of  education,  while  denying  the  right 
of  the  mission  to  nominate  instructors,  con- 
ceded the  □bligation  to  oontinne  the  tnstitu- 
tioD,  "so  as  to  aid,  Instead  of  defeating,  the 
purpose  for  which  it  waa  founded,"  and  the 
alternative  to  be  the  surrender  of  the  prop- 
erty or  the  payment  of  $15,000.  "Religions 
instmetion,"  it  Is  allied,  "upon  the  lines 
formerly  pursued  by  the  mission  and  subse- 
quently by  the  government,  In  aeoordance 
with  the  agreement,  was  continued  up  to 
or  about  September  1,  1903."  We  hence 
■ee  that  not  cmly  the  Immediate  prao- 
tice  of  the  government  construed  the 
agreement  as  contended  for  by  appellants, 
but  the  practice  of  over  fifty  years  pro- 
claimed the  same  meaning, — proclaimed  ft 
without  question  and  against  a  suggestion 
and  agitation  to  reject  It.  It  is  somewhat 
•tag^ring  to  be  told  that  such  continuity 
of  practice  la  not  a  legal  interpreter  of 
the  meaning  of  the  parties,  and  that  the 
only  criterion  can  be  a  precise  and  isolated 
fotm  of  words  which,  at  the  end  of  a  half 
a  eentury  of  contrary  admistion  and  declara- 
tion, one  of  tbe  parties  flnds  it  convenient 
to  bring  forward. 

It  la  no  defense  tliat  the  goremmeat's 
(oU<7  haa  ebaoged.    It  cannot  ao  nIsaM 


itself  from  Its  engagement.  The  provisioB 
for  the  teaching  of  "sound  literature  and 
solid  science"  mi^t  be  oonsidered  of  "ez'S 
pansire  character,"  to  nse  ths'daaerlptlonp 
of  lieber,  and  dianga  with  the  progreaa  of 
both.  Tlia  provision  for  religions  teaching 
is  unchanging.  It  Is  as  definito  and  absolute 
to-day  as  it  was  wben  it  was  written.  The 
alternative  «f  It  the  agreement  has  made 
the  retum  of  the  property  canreyed,  or  the 
payment  of  91S,000. 

Judgment  reversed  and  ease  remanded, 
with  directions  to  prooeed  in  oonformlt7 
with  this  opinion. 


(2M  n.  B.  114) 
HENBT   B.  PRAHKEHBEEG  OOUPAHT, 
Petitioner, 

trniTED  STATES. 

Dntles— on  metal  beads. 

Metal  beads  temporarily  ttrnng  on 
cotton  cords  or  strings  for  the  puipoee  of 
facilitating  transportation  are  not  antlaUe 
under  tbe  tariff  act  of  July  24,  1897  (SO 
Stat,  at  L.  107,  189,  chap,  11,  U.  6.  Comp. 
Stat.  1901,  pp.  1S46,  1873),  par.  408,  at  U 
per  cent  ad  valorem  as  loose  beads,  hut  arc 
subject  to  tbe  45  per  cent  ad  valorem  duty 
prescribed  by  par.  193  for  articles  or  wares 
not  specially  provided  for  In  the  act,  com- 
posed wholly  or  in  part  of  metal,  wbetliet 
wholly  or  partly  mannfactnred. 

IN0-M7.] 

Argued  AprO   IS,  1907.     Dcdded  Iby  1^ 
1907. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  Judgment  whldt 
afBrmed  a  judgment  of  the  Clroait  Court 
for  the  Bouthem  Dictrict  of  New  Tork, 
which  had,  in  turn,  affirmed  the  dedsion 
of  the  Board  of  Genera]  Appraisers,  sustain- 
ing the  collector  in  assessing  a  4S  per  cent 
ad  valorem  duty  on  metal  beads  temporarilj 
strung  on  cotton  oords  or  strings  for  tbe 
purpose  of  facilitating  transportation.  Af- 
firmed. 

See  same  ease  below,  70  a  a  A.  614,  140 
Fed.  03. 

The  facts  are  stated  In  the  opinion. 

Mr.  Frederick  W.  Brooks  for  petitioner. 

Assistant  Attorney  General  Sanford  for 
TBcpondeot. 

Hr.  Justice  HeZenna  delivered  the  opinion 
of  the  oonrt: 
The   qneetion   involved   in   tUa   ease   la 
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whether  ceiiun  impoiiatioiw  of  metal  beads 
n  ait  dutiable  under  pangrmpli  408  of  the 
?  UrifT  act  of  July  S4,  1897  [30  &UL  U  L. 
187,  18S,  chap.  II,  U.  S.  Comp.  8Ut.  1901, 
pp.  1G45,  IST3],  at  3fi  par  cent  ad  valorem, 
or  at  46  per  cent  ad  Talorem  under  para- 
graph   193. 

The  colleetor  aaaeaaed  them  at  the  latter 
rate.  The  petitioner  protested.  Upon  aub- 
mUaioD  of  the  protest  to  the  board  of  gen- 
eral appraieers,  that  board  lustained  the 
collector.  Ita  decision  was  aucceaafTelj  af- 
firmed b;  the  circuit  court  and  the  drenit 
ooiirt  of  appeals.  7(1  a  a  A.  S14,  144  Fed. 
68. 

The  applicable  paragraph*  are  reapeetlreljr 
as  followB:  408,  "Beads  of  all  kinds  not 
threaded  or  strung,  thIrtj-flTe  per  centum 
ad  ralorem;"  193,  "Artlelea  or  wares  not 
•peciaU;  provided  for  in  this  aet,  composed 
wholly  or  in  part  of  .  .  .  metal,  and 
whether  partly  or  wholly  maaufaotured, 
forty-five  per  centum  ad  valorem,"  There 
It  no  dispute  about  the  character  of  the 
articles.  They  are  metal  beadi,  Btmng  on 
cotton  cords  or  strings.  They  Cftnnot,  there- 
fore, be  said  to  be  beads  "not  threaded  or 
etmng,"  which  paragraph  408  makea  duti- 
able at  8S  per  cent.  If  the  words  of  that 
paragraph  be  taken  literally.  Bnt  It  Is  con- 
tended that  the  conatructlon  of  that  para- 
graph ie  dependent  upon  the  naa  to  which 
the  beads  are  put  and  the  purpose  on  b«- 
eount  of  whioh  the^  are  stmng.  It  is  son- 
tended,  and  the  contention  is  supported  hj 
the  testimony,  that  the  beads  are  used  In 
the  manufacture  of  punea,  for  the  em- 
broidery of  cushions  and  dresses;  never  for 
personal  adornment;  and  that  they  are 
strung  or  threaded  in  bundiei  for  the  pur- 
pose of  facilitating  transportation,  and 
heuae,  in  contemplation  of  the  statute,  loose 
beads.  To  this  a^Tunent  the  drouit  court 
of  appeals  of  the  seventh  circuit  yielded. 
UnHed  States  v.  Bnettner,  M  C.  O.  A.  289, 
1S8  Fed.  183.  It  did  not  prevail,  however, 
with  the  circuit  court  of  appeals  of  tlis 
■eeond  circuit  in  the  ease  at  bar  nor  in  a 
prior  case.  Steiner  v.  United  States,  24  C.  C. 
A.  890,  26  U.  8.  App.  778,  79  Fed.  1003.  Not- 
vtthstandiug  this  confiict  In  the  circuit 
eonrt  of  appeal,  the  case  la  In  sneh  narrow 
oompasa  that  an  extended  discussion  is  not 
iteeessaTy.  It  may  be  that  the  stringing 
of  the  beads  has  but  a  temporary  purpose. 
We,  however,  are  not  at  liberty  to  disre- 
gard the  eondition  i^Min  wliich  the  law 
8  make*  the  duty  depend.  Indeed,  the  con- 
*lderatIonB  expressed  by  the  board  of  ap- 
■  praisers  *  make  it  certain  that  the  lan- 
gnage  of  paragraph  408  was  deliberately 
naed  to  apply  only  to  beads  actually  loose. 
Thli  rtew  is  supported  by  tlw  testimony  as 
wdL    It  was  tMtified  that  prior  to   1897 


that  the  terms  threaded  and  strung  beads 
were  familiar  In  the  importing  trade,  and 
that  bead*  strung  on  "threads  for  tem- 
porary use  wers  oommendally  known  at 
that  time  as  strung  beads."  And  It  ws* 
further  testified  that  tliere  waa  an  Inorcaaa 
in  value  over  unstrung  beads  from  IS  to  20 
per  cent  on  aoooimt  of  the  labor  attained 
to  stringing. 
Judgment  affirmed. 


(2M  V.  8.  an 
UNITED  STATES,  Appt, 


AHUEN  FASEKHOLT. 


mounted,  in  view  of  the  napective  pror 
Bion*  of  U.  S.  Rev.  Stat.  |  1406,  U.  S.  Oomp. 
Stat.  1001,  p.  1029,  asslmflatfng  In  rank 
lieutenants  in  the  Navy  with  captains  in  the 
Army,  of  the  Navy  pereonnal  act  of  March 
8,  IBM  (30  8Ut.  at  L.  1007,  chap.  413,  U. 
S.  Comp.  Stat.  1901,  p.  1072),  |  13,  entitling 
oommissloned  offleera  of  the  line  of  the 
Navy  to  the  tame  pay  and  allowance  as  of- 
ficers of  corresponding  rank  in  the  Army, 
and  of  the  act  of  June  7,  1900  (31  SUt.  at 
L.  807,  chap.  869,  U.  B.  Comp.  Stat.  1801, 
p.  900),  declaring  that  assistant  surgeons 
eliall  rank  with  assistant  surgeons  in  the 
Army,  who  are  mounted,  since  Congress 
must  have  used  the  word*  "assistant  sur- 
geons" as  desoriptin  of  the  whole  class  of 
assistant  surgeon*,  passed  as  well  aa  those 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  a  passed  as- 
sistant snrgeon  In  the  Navy  with  the  rank 
of  lieutenant  the  pay  of  a  captain  in  the 
Army,  mounted.     Affirmed. 

See  same  ease  below,  41  CL  CI.  617. 

The  fact*  are  stated  In  the  opinion. 

Mr.  John  Q.  Tkompsoa  and  Assistant  At- 
tom^  General  Van  Orsdel  for  appellant. 

Messn.  Oeorge  A.  King  and  William  B. 
King  for  appellee.  ^ 

Ur.  Justice  McEenn*  delivered  the  opinion* 
of  the  court: 

The  appellee  filed  a  petition  In  the  court 
of  claim*  to  recover  from  the  United  State* 
the  sum  of  1282.08  for   the  differsBoe  he 
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ftlUged  be  waa  entitled  to  as  a  passed  aMist- 
ant  Hui^eon  in  the  K&vj,  with  the  rank  of 
lieutenant,  for  mounted  pay  from  December 
£6,  1900,  to  July  27,  1901,  with  10  per  cent 
increase  for  serriae  outside  of  the  limits 
of  the  United  St«tes.  He  wbb  given  Judg- 
ment for  (141.33.  The  10  per  cent  increase 
waa   not   allowed. 

A  statement  of  the  case  is  well  expreased 
In  the  findings  and  eondnsion  of  the  eourt, 
aa  follows: 

The  claimant,  Junmen  Farenholt,  entered 
the  naval  service  aa  an  aaaistuit  aorgeon 
Uay  29,  1894,  and  waa  promoted  to  the 
grade  of  passed  asaiatant  surgeon  May  29, 
1897.  He  attained  the  rank  of  lieutenant 
on  Decemher  26,  1900,  and  was  a  passed 
assistant  surgeon  in  the  Navy  with  the 
rank  of  lieutenant  during  all  of  the  time 
eorered  by  this  petition. 

Trom  December  20,  1900,  to  April  IS, 
IMl,  he  waa  on  aea  duty  attached  to  the 
U.  e.  8.  "Conoord.'  From  April  12,  1901,  to 
July  27,  1901,  bo  waa  on  sea  duty  attadied 
to  the  U.  &  e.  *Or^on.' 

The  clt^mant  has  already  received  pay 
at  mounted  rates  for  the  perloda  before  De- 
cember S6,  1900,  and  after  July  27,  IMl, 
mder  the  decisiona  of  the  court  of  claims 
in  Richardaon  r.  United  SUtas,  88  OL  CU 
1B2,  as  applied  by  the  Comptroller  of  the 
Treasury  In  Brownell's  Caae  (9  Comp.  Dec 
C7B),  but  the  Treaanry  Department  declines 
to  allow  him  mounted  pay  between  these 
dates  only  because  It  oonsiders  that  it  la 
deprived  of  jurisdiction  over  the  claim  there- 
for by  reason  of  a  prior  allowance  and 
Mttlement  of  pay  for  the  same  period. 

'V  entitled  to  Army  pay  at  mounted 
rataa  for  thla  period  the  amount  due  would 
tM  M  follows: 

Fay  of  a  lleutenoJit  of  the  Nary, 
which  corresponds  in  rank  with 

8  a  captain  in  the  Army,  mounted, 
from  December  2S,  1900,  to  July 
*  27,  1901,  witk'inereaaed  pay  for 
length  of  servtce,  7  months  and 
I  days,  at  (2,400.00  per  annum  $1,418.33 
Less  amount  received  for  same 
period,  at  (2,160.00  par  annum. .    1,272.00 

Dlfferenea I14IJ3 

*Tefore  the  date  of  the  dedalon  of  this 
omirt  in  the  case  of  Richardson  v.  United 
States,  supra,  January  S,  1903,  assistant 
anrgeons  in  the  Navy  reoeived  only  the  pay 
of  an  officer  of  corresponding  rank  in  tha 
Army  "not  mounted.'  By  that  decision  it 
was  held  that  they  ai*  entitled  to  the  psy 
of  such  an  officer  'mounted.'  This  dedalon 
was  not  appealed  from  and  has  been  ae- 
a4>ted  aa  the  fntftt  Interpretation  of  the 


law.  It  baa  been  applied  by  ruling  of  the 
Comptroller  of  the  Treasury  to  passed  as- 
sistant surgeons. 

"All  offieera  of  the  medical  corps  in  grades 
for  which  there  ie  in  the  Army  pay  table 
a  diatlnetlon  between  'mounted'  and  'not 
mounted'  pay,  have  ever  since  been  paid 
at  mounted  rates  of  pay  for  their  service 
from  the  date  the  personnel  act  took  effect, 
July  1,  1899,  to  the  present  time. 
Conclusion  of  Law. 

"Upon  the  for^;oing  findings  of  fact,  the 
court  decides  as  a  conclusion  of  law,  on  the 
authority  of  RIchardHon  v.  United  States, 
supra,  that  the  claimant  Is  entitled  to  re- 
cover against  the  United  Btatee  the  sum  one 
hundred  and  forty-one  dollars  and  thirty- 
three  cents  (S141.38). 

"By  a  majority  of  the  court." 

Section  13  of  the  act  of  March  3,  1899 
(SO  SUt.  at  L.  1007,  chap.  413,  U.  S.  Comp. 
Stat.  1901,  p.  1072),  called  the  Navy  person- 
nel act,  provides  "that  after  June  30,  1899, 
eommlssioned  officers  of  the  line  of  the  Navy 
and  of  the  medical  and  pay  corps  shall  re- 
ceive the  same  pay  and  allowances  except 
forage,  as  ore  or  may  be  provided  by  or  In 
pursuance  of  law  for  the  officers  of  cor- 
responding rank  In  the  Army." 

Section  1400,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  1029),  assimlliates  In 
rank  lieutenants  in  the  Navy  with  eaptstnan 
in  the  Army.  And  |  1201  (U.  S.  Comp.  St&t.g 
IMl,  p.  S93)*flzes  the  pay  of  a  captain,* 
mounted,  at  {2,000  a  year  and  a  captain 
not  mounted  at  (1,800  a  jtmt.  Section 
1202  {U.  5.  Comp.  Stat.  1901,  p.  890)  gives 
10  per  cant  increase  for  each  term  of  five 
yean'  senice. 

The  appellee  b  a  lieutenant  In  the  Navy; 
be  ranks  with  a  captain  In  the  Army,  but 
the  question  ia.  Of  which  elaaa,  mounted 
or  not  mounted  T 

The  government  eontenda,  with  captain* 
not  mounted.  Ita  argument  is  that  the  ex- 
tra pay  that  mounted  officers  receive  ia  not 
compensation,  but  reimbursement  for  ex- 
penses incurred;  and  to  give  it  to  a  naval 
officer  who  does  not  bear  such  expenses 
would  produce  the  Inequality  that  the  Navy 
personnel  act  was  passed  to  prevent.  United 
States  V.  Crosliy,  I9S  U.  S.  332,  49  L. 
ed.  499,  26  Bup.  Ct.  Rep.  201.  Counsel,  how- 
ever, ooneedea  that  Elchardson  v.  United 
States,  supra,  waa  correctly  decided,  and 
that  the  rule  has  been  extended  by  the 
Comptroller  of  the  Treoenry  to  passed  aa- 
BiBtant  surgeona,  but  attacks  the  practice 
of  the  Comptroller,  and  rejects  the  applica- 
tion of  the  Richardson  Case  upon  the  dis- 
tinction between  an  assistant  surgeon,  which 
Riobardson  waa,  and  a  passed  assistant  snr* 
geon,  which  appellee  is. 

The  act  of  June  7,  IMM  (SI  Stat,  at  U, 
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607,  chap.  SSS,  U.  S.  Comp.  Stat.  1901,  p. 
900),  provides  that  "the  Activs  list  of  lur- 
geaaa  shall  hereafter  eouift  of  fift;-flTa, 
and  that  of  passed  assiBtant  and  aBsiatant 
■urgeOD3  of  one  hundred  and  ten.  Aaaiatant 
•urgeona  shall  rank  with  assiBtant  surgeooB 
In  the  Arm;."  Commenting  on  this  statute 
the  government  sajs:  "Aeautont  sorgeons 
in  the  Army  being  movmted,  the  court  very 
Jnstlj  granted  mounted  paj  to  RishBrdson, 
who  ranked  with  aEBiatant  surgeons  In  the 
Army."  In  other  words,  the  govemment 
contends  it  was  the  purpose  of  Congreu  to 
give  the  inferior  officer  the  better  pay.  The 
Aaslstant  Attorney  General  ventures  on  no 
explanation  of  this  anomaly,  but  Insists  op- 
on  the  written  word.  A  court  is  not  al- 
ways confined  to  the  written  word.  Con- 
struction sometimes  is  to  be  exercised  as 
well  as  interpretation.  And  "construction 
b  the  drawing  of  oondusions  respecting  ■nb' 
jeeta  that  lie  beyond  the  direct  expression 
^  of  the  text,  from  elements  known  from  and 
§  given  in  the  test, — conclusions  which  an 
•  In  the  spirit,  though  not  within*the  letter, 
of  the  text."  Lleber,  Sfl.  Tin  application 
of  this  mis  is  dear.  Consideration  of  the 
pTOvisiona  relative  to  the  rank  and  pay  of 
officers  of  the  Army  and  Navy  make  it  evi- 
dent that  Congress  used  the  words  "assist- 
ant surgeon"  as  descriptive  of  the  whole 
elass  of  assistant  surgeons,  passed  as  well 
as  those  not  possed- 
Judgmmt  afllrmed. 

a  pari  h  tlis  de- 


DNmCD  SIATBS  and  the  Osage  Nation  of 
Indians. 

PubUc  lands— regnlatiaiu  of  Land  Depart- 
ment—compensation of  legisteTs  and  re- 
ceiver!. 

I.  The  Secretory  of  the  Interior,  acting 
through  the  Commissioner  of  the  GenertL 
Land  OEBce,  hod  the  right  to  charge  the  vari- 
ous n^sters  and  receivers  with  the  duty  to 
sell  tlie  lands  ceded  by  the  Osage  Indians  to 
the  United  States  hy  the  treaty  of  Septem- 
ber  29,  IBOS  (U  Stat,  at  L.  687],  to  be  sold 
for  their  benefit,  and  to  limit  the  annual 
oompensatton  of  such  officers  for  this  and  all 
other  services  to  the  existing  legal  max- 
imum of  (2,600. 
Ofllcei*— compraiatlon  of  ngistoi  of  land 


to  be   sold    for  their   muaiib.    OBjoaa   iruat 

Wings  bis  annual  eomponsatlon  to  ths  legal 
ME^um  of  «2,no,  eon  fae  alaliMd  br  - 


register  of  the  land  office  who  received  his 
appointment  after  the  Secretary  of  the  In- 
terior, acting  throue|h  the  Commissioner  of 
the  General  Land  Offlce,  had  charged  the 
various  registers  and  receivers  with  the  duty 
of  selling  such  lands,  and  had  limited  their 
annual  compensation  for  this  and  all  other 
services  to  the  existing  legal  maximum. 
Claims  ~~  against  United  States  —  statute 
permitting  presentation  as  admission  of 

3.  The  enactment  by  Congress  of  the 
provision  of  the  Indian  appriwriation  act  of 
March  S,  1903  (32  Stat,  at  L  1010,  1011), 
I  13,  for  the  presentation  to,  and  decision 
on  the  merits  b^,  the  court  of  claims  of  a 
claim  hy  a  register  of  the  land  office  for 
commissions  for  selling  the  lands  ceded  by 
the  Osage  Indians  to  the  United  States  hy 
the  treaty  of  September  29,  1806,  to  be 
sold  for  their  benefit,  does  not  imply  any 


APPEAL  from  the  Court  of  Clalnu  to  n- 
view  a  judgmmt  dismissing  tbe  petition 
of  a  register  of  ths  land  office  for  oommis- 
sions  for  Belling  the  lands  ceded  by  the 
Osage  Indians  to  the  United  States,  to  h» 
sold  for  their  benefit.  Affirmed. 
See  same  ease  below,  S9  OL  CL  B21. 

Statement  by  Hi.  Justice  Peckhom: 

The  appellant  herein  Sled  his  petition  tn 
the  eonrt  of  daims  to  obtain  oompensatloa 
for  services  performed  by  Iiim  while  a  reg- » 
ister  of  the  United  SUtes  land  office  atg 
Hnmboldt,*In  the  state  of  Kansas,  daring* 
the  time  from  Hay  IS,  1869,  until  November 
20,  1871. 

His  petition  to  reoovor  for  such  services 
was  filed  in  the  court  of  claims  pursuant  to 
the  provisions  of  |  IS  of  the  Indian  appro- 
priation act  {chapter  994),  approved  March 
8,  1908  (32  Stat  at  L.  1010,  1011),  The 
section  reads  as  follows; 

"Sen  13.  That  any  one  or  more  of  the 
registers  and  receivers  of  the  United  States 
land  offices  in  the  state  of  Kansas  upon 
whom  was  Imposed  ths  responsibility  of 
making  sale  and  disposal  of  the  Os^e  ceded, 
Osage  trust,  and  Osage  diminished  reserve 
land  in  said  state  under  the  treaty  of  Sep- 
tember twenty-ninth,  eighteen  hundred  and 
sixty-flve  [14  Stat,  at  L.  637),  between  the 
United  States  and  the  Osage  Indians,  and 
the  acts  of  Congress  for  carrying  said  treaty 
Into  effect,  may  bring  suit  In  the  court  of 
claims  against  the  Osage  Nation  and  the 
United  States  to  determine  the  claim  of  the 
plaintiff  or  plaintifh  for  oonunissions  or 
oompensation  for  the  sale  of  said  lands  or 
any  aarriea  or  iutj  oonnsotad  tkervwttL 
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And  the  wud  court  sbAll  (utve  jurisdiction  to 
hear  and  determina  aald  cauae  and  to  render 
Judgment  thereon  on  the  merits;  and  the 
Attorney  General  shall  appear  on  behalf  of 
the  United  Statea  and  the  Oaage  Nation, 
and  either  party  feeling  aggrieved  at  the 
decision  of  the  court  of  slaims  may  appeal 
to  the  Supreme  Court  of  the  United  States, 
and  the  flnal  judgment  in  sneh  ease  shall 
determine  the  rights  of  all  sueh  register* 
and  reoeiTers  similarly  situated.  Sold  Oaoge 
Nation  may  also  appear  in  said  suit  by  an 
attorney  employed  with  tbe  authority  of 
•aid  nation.  The  eonrt  of  claims  ehall  hare 
full  authority,  by  proper  orders  and  process, 
to  make  parties  to  any  sneh  snit  all  persons 
whose  presenoe  In  the  litigation  ft  may  deem 
neeessary  or  proper  to  the  flnal  determina- 
tion of  the  matter  in  oontroverey," 

The  petition  irai  dlamlseed  on  its  merits 
by  the  oonri  ot  daims  (39  Ct.  CI.  821),  and 
(Tom  such  dismissal  the  appellant  was  al- 
lowed an  appeal  to  this  court.  The  follow- 
.  bg  facts  were  found  by  the  oourt: 
■  The  United  States  and  the  Great  and 
•  Little  Osage  Indians  "entered  Into  a  treaty 
September  29,  ISflB,  which  was  proclaimed 
January  21,  1667.  (U  Stat,  at  L.  087.)  In 
the  first  article  it  was  stated  that  the  tribe 
ot  the  Great  and  Uttle  Osage  Indians,  hav- 
ing more  land  than  was  necessary  for  their 
oecnpatfon,  and  all  paymeota  by  the  govem- 
ment  to  them  under  former  treaties  hav- 
ing ceased,  leaving  them  greatly  Impover- 
ished, and  being  desirous  of  improving  their 
eondition  hy  disposing  of  their  surplus  land, 
they  therefore  granted  and  sold  to  the  Unit- 
ed States  the  lande  deseribed  ia  that  ar- 
ticle, and,  In  consideration  of  the  grant  and 
sale  to  them  of  such  lands,  the  United 
States  agreed  to  pay  the  Indians  the  sum 
of  (300,000,  which  sum  was  to  be  placed  to 
the  sredit  of  each  Indians  and  interest  there- 
on paid.  The  lands  were  to  be  em-veyed 
and  sold,  under  the  direction  of  the  Secre- 
tary of  the  Interior,  on  the  most  advan- 
tageous terms,  for  cash,  as  public  lands  are 
nrveyed  and  sold  under  existing  laws,  and, 
after  reimbursing  the  United  States  for  the 
cost  of  such  survey  and  sale  and  the  said 
mm  of  8300,000  advanced  to  the  Indians, 
the  remaining  prooeeds  of  sales  were  to  be 
placed  in  the  Treasury  of  the  UDitcd  States 
to  the  credit  of  the  "dvillEatlon  fund,"  to 
be  used  under  the  Erection  of  the  Secretory 
of  the  Interior. 

By  article  2  of  the  treaty  the  Indians  also 
eeded  to  tbe  United  States  tbe  tract  of 
land  therein  described,  in  trust  for  the  In- 
dians, to  he  surveyed  and  sold  for  their 
benefit  by  the  Secretary  of  the  Interior  un- 
der such  rules  and  rc^stloaa  aa  be  might 
from  time  to  time  prescribe,  under  the  di- 
recUon  of  the  Oommlasionar  af  the  Oeneral  1 


lAud  Office,  as  other  lands  are  surveyed 
and  sold.  Provision  was  then  made  in  the 
article  for  the  proceeds  arising  from  the- 

Sy  article  IS  It  was  provided  that.  If  th» 
Indians  should  remove  from  the  state  of 
Kansas  and  settle  upon  lands  to  be  pro- 
vided for  them  by  the  United  Statea  in  the 
Indian  territory  on  terms  to  be  agreed  up- 
on, then  the  diminished  reservation  should 
be  disposed  of  by  the  United  States  In  the 
same  manner  and  for  the  same  purposes  as  S 
thereinbefore  provided  iu'relation  to  said** 
trust  lands,  with  exceptions  not  material  to 
be  noticed.  [The  Indians  did  subsequently 
remove  from  Kansas.) 

It  was  also  provided  by  the  13th  article 
that,  aa  the  Indians  had  no  annuities  from 
which  the  expenses  for  earrying  the  treaty 
Into  effect  could  be  token,  the  United  States 
should  appropriate  (20,000,  or  so  much 
thereof  as  might  be  necessary,  for  the  pur- 
pose of  surveying  and  selling  the  land  there- 
by eeded  in  trust,  which  amount  so  ex- 
pended wo*  to  be  reimbursed  to  the  Treoa- 
nry  of  the  United  States  from  the  proceeds 
of  the  first  sales  of  the  lands. 

On  the  23d  of  November,  and  again  oB 
the  19th  of  December,  1867,  the  Commis- 
sioner of  the  Oeneral  Land  Office,  by  anthor. 
ity  of  the  Secretary  of  the  Interior,  issued 
instructions  to  the  registers  and  receivers  in 
the  state  of  Kansas  for  the  rendition  of 
services  In  the  sale  of  land  ceded  to  the 
United  Statea  by  article  I  of  the  treaty 
above  mentioned,  and  the  lands  agreed  to  b« 
held  fn  trust  by  the  United  States  and  sur- 
veyed and  sold  for  the  benefit  of  the  sdd 
Indians  by  article  8  of  that  treaty.  Among 
other  instructions,  under  dote  of  December 
10,  1S6T,  it  was  provided  that  the  re|^atera 
and  receivers  were  to  he  "allowed  a  com- 
mission of  1  per  cent  each  on  the  prooeeds 
of  the  soles  of  these  lands,  with  limitations, 
as  a  matter  of  course,  to  the  legal  maxi- 
mum of  (2,500,  Inclusive  of  commissions  and 
fees,  etc,  on  the  disposal  of  the  public  lands, 
the  poyment  of  which  Is  to  be  made  hy  the 
receiver,  in  his  capacity  of  disbursing  agent, 
and  to  he  debited  in  a  special  account,  to- 
gether with  sueh  other  CTpensea  incident 
to  the  sale  of  the  lands  alluded  to  as  may 
be  authorized  by  law  and  inetruetions." 

On  the  E8th  of  March,  1871,  further  In- 
structiona  were  given  in  regard  to  the  per- 
formance of  services,  in  which  was  the  fmr- 
ther  statement  that  "nothing,  however,  shall 
be  herein  oonstrued  as  authorizing  tbe  reg- 
ister and  receiver  to  receive  more  than  the 
maximum  of  (2,600  per  annum,  now  allowed 
by  law,  and  the  reoeiver,  In  adjusting  his^ 
aooonnta,  will  toke  core  to  first  ascert^^ 
how  much  short  of  the  maximna'tba  M-* 
edpt  from  public  lands.  Including  tiM  fMi 
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recaiTed  from  declKratory  atatemeuts  on  tli« 
Ouige  lands,  will  bring  tlieir  fM*  and  com- 
nuBsions,  and  will  then  eh»rge  to  the  In- 
■dian  fund  only  lo  nrnch  oonimluioits  as 
will  bring  their  compenaatlon  to  the  maxl- 
mom."  In  acoordanoe  with  theM  Inatruo- 
tiona  clainiant  performed  aerTlee*  in  the 
«ale  of  lands  ceded  by  the  Oeag«  Indiana 
nuder  article  I,  and  of  landa  held  In  tniat 
by  tha  United  States  under  article  2  of  the 
treaty,  and  of  landa  included  within  the 
-diminiBhed  raeervation  of  the  Indiana  un- 
-der  article  16  of  the  treaty. 

The  claimant  was  paid  for  each  year  of 
^is  aerviee  the  full  maximum  amount  due 
him,  in  accordance  with  the  instructions 
from  the  General  I^nd  Office.  This  full 
maximum  would  not,  in  aome  cases,  have 
been  reached  without  resort  to  the  salea 
of  land  under  the  treaty.  This  suit  haa 
been  brought  by  claimant  to  reoover  a  com- 
mlaaion  of  1  per  cent  on  the  amount  of  the 
«alea  of  the  land,  and  the  filing  feea  on  the 
lands  mentioned  in  the  treaty  and  now  in 
the  Treasury,  as  a  reasonable  compensation 
for  bis  services  in  the  sale  of  these  lands 
as  outside  of  and  In  addition  to  his  regular 
offldal  duties  in  the  sale  of  public  lands. 

The  total  amount  received  on  the  sale 
«f  Osage  ceded  lands  was  $1,065,162.01 ;  and 
the  total  amount  received  on  sale  of  Oaage 
trust  and  diminished  reserve  lands  was  $9,- 
408,106.27;  and  the  total  amount  of  money 
held  in  trust  hy  the  government  for  said 
Osage  Indians  under  said  treaty  of  Septem- 
ter  29,  1866,  is  $8,327,430.07,  on  which  in- 
terest at  6  per  cent  is  paid  by  the  United 
'States,  amounting  annually  to  $419,371.95. 

Massra.  George  A.  King,  ^iliam  B.  King, 
•nd  S.  v.  Belt  for  appellant. 

Assistant  Attorney  General  Van  Orsdel 
for  appellee  the  United  States. 

Mr.  Loienio  A.  BaHey  for  appellee  the 
Ti  Osage  Nation. 

*  *Mr.  Justice  PecUiam,  after  making  the 
fbregoing  statement,  delivered  the  opinion 
of  the  court: 

Exoept  for  the  treaty  between  the  United 
States  and  the  Osage  Indiana,  relative  to 
the  lands  in  question,  and  the  passage  of 
appropriate  legislation  by  the  United  State^ 
the  lands  would  never  have  been  sold,  aa 
they  were  not  public  lands  of  the  United 
6tates  for  the  sale  of  which  Congress  had 
already  provided  under  its  general  legisla- 
tion. The  treaty,  however,  provided  that 
the  lands  degeribed  in  article  I  were  to  be 
■nrveyed  and  sold  under  the  direction  of 
the  Secretary  of  the  Interior  on  the  most 
advantageous  terms,  for  cash,  as  public 
landa  are  surveyed  and  sold  under  easting 
laws;   and  under  artiela  2  tlie  lands  were 


to  be  sold  for  the  heneflt  of  the  Indians 
by  the  Secretary  of  the  Interior,  under  such 
rules  and  regulations  as  he  might,  from  time 
to  time,  prescribe,  under  the  direction  of 
the  CommJBsioner  of  the  General  Land  Office, 
as  other  lands  are  surveyed  and  sold;  and, 
under  article  IS,  in  case  of  the  removal  ol 
the  Indians,  the  diminished  reserve  was  to 
be  disposed  of  by  the  United  States  In  the 
same  manner  and  for  tlie  same  purposes  as 
provided  in  relation  to  the  so-called  trust 
lands.  Thus  power  was  given  to  the  Secre- 
tary of  the  Interior,  acting  through  the 
Commissioner  of  Public  Lauds,  to  make 
the  same  rules  and  regulations  for  the  sale 
of  the  treaty  lands  as  applied  to  the  sur- 
vey and  sale  of  "public  lands,"  and  to  that 
end  he  Iiad  power  to  provide  for  their  sale  h 
hy  the  various  receivers  and  registers  of^ 
the  land  office  in  the'state  of  Kansas,  in* 
whose  jurisdiction  suoh  lands  lay.  Although 
the  treaty  provided  the  sum  of  $20,000  to 
pay  the  expense  of  carrying  out  its  provi- 
sions, yet  it  is  evident  that  the  purpose  of 
the  treaty  was  that  these  lands  should  be 
sold  at  the  least  expense  to  the  Indians  in 
their  sale,  and  we  think  that  the  Secretary 
of  the  Interior,  acting  through  the  Commis- 
sioner of  the  General  Land  Office,  had  the 
right  to  provide,  as  was  done  In  thie  oaaa, 
that  the  various  registers  and  receivers 
should  sell  the  lands  and  should  not  receive 
more  than  the  twaTtiwiiTn  eompensatlon  for 
their  services  per  annum  otherwise  allowed 
by  law.  In  case*  where  the  maximum 
amount  would  not  be  reoeived  without  re- 
sorting to  the  treaty  fund,  such  resort  was 
permitted,  and  the  fund  was  in  fact  re- 
sorted to  in  this  case  in  order  to  reach  the 
maximum  for  the  fractional  years  of  claim- 
ant's service.  The  Secretary  of  the  Interior 
having  made  this  rule,  and  tha  Instructions 
of  December  IS,  1867,  being  in  existence 
when  the  claimant  herein  received  bis  ap- 
pointment as  register,  he  took  it  subject  to 
the  provision  that  his  maximum  compen- 
sation for  all  services  rendered  should  not 
exceed  the  sum  named  by  law.  Bee  || 
2237,  2238,  2240,  and  2241,  U.  S.  Rev.  Stat, 
U.  S.  Comp.  Stat.  1901,  pp.  13SB,  1367,  1369, 
prescribing,  among  other  things,  the  com- 
pensation of  registers  and  receivers.  This 
compensation  the  claimant  was  paid  thirty 
years  since,  without  objection  or  protest 
from  him  that  he  was  entitled  to  any  fur- 
ther payment  on  account  of  services  in  tite 
sales  of  these  treaty  lands. 

The  case  of  United  States  v.  Brindle,  110 
U.  S.  688,  28  L.  ed.  286,  4  Sup.  Ct.  Rep. 
180,  does  not  aid  claimant.  In  that  case 
Brindle  was,  on  ttie  28th  day  of  October, 
18GS,  "  'duty  appointed  special  receiver  and 
superintendent  to  assist  the  special  eommla- 
sionST  to  dispose  of  the  Delaware  Indias 
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trnit  Undi  at  Fort  LeavenworUi,  In  the 
t«Titoi7  of  Ktinsu,  ondeT  tha  treat;  with 
tlift  Dolairara  tribe  of  LodiKiu.'  On  the  ISth 
of  FebniAry,  IBGT,  1m  was  appointed  uid 
oommiufoQed  for  four  jean  as  receiver  of 
pulilic  moneys  for  the  district  of  l&ndi  sub- 
ject to  sale  at  Lecotnpton,  Kansu,  and  on 
tbe  IGth  iaj  of  Ma;,  18GT,  he  was  duly 
appointed  as  special  reoeirer  and  superin- 
tendent to  assist  the  special  oemmisebner 
to  dispose  of  the  trust  lands  of  the  Kas- 
kaakia  and  Peoria,  Flankeshaw  and  Wea 
Indian   eonfedentted  tribes   of  Indians   at 

«  Paoli,  Kansas  territory."    Brlndle  was  thus 

P  appointed  Bpedal  recelrer  and  superintend- 
ent of  the  Delaware  Indian  trust  lands  be- 
fore he  was  made  reeelTer  of  public  money, 
and  while  he  was  receiver  of  public  money 
he  was  duly  appointed  as  special  receiver 
of  the  other  Indian  tribes,  as  above  stated. 
The  dutiee  of  the  positions  (special  receiver, 
etc,  and  receiver  of  the  public  moneys) 
were  thus  kept  separate  and  apart.  As  re- 
edver  he  was  to  receive  public  moneys  for 
land  subject  to  sale  at  Leoompton,  Kansas, 
while  his  duties  in  regard  to  the  other 
positions  to  which  he  had  been  specially 
appointed  referred  to  the  dispoaition  of  the 
Indian  lands,  in  one  case  at  Fort  Leaven- 
worth and  in  the  other  ease  at  Paoli,  both 
in  the  territory  of  Kansas.  This  court  held 
that  when,  subsequent  to  his  appointment 
as  receiver  of  the  public  moneys,  Brindle 
wae  appointed  special  receiver  and  superin- 
tendent to  assist  tbe  epecial  commisBiouer 
'in  disposing  of  the  trust  lands,  he  was 
employed  to  render  a  service  in  no  way 
oonneeted  with  the  office  he  held.  He  was 
not  appointed  to  any  office  known  to  the 
law.  No  neu  duty  vmm  imposed  on  him  at 
reoetner  of  lAe  Land  Office.  The  President 
was,  both  by  the  treaties  and  the  act  of 
ISes  [10  Stat,  at  L.  700,  chap.  204],  charged 
with  the  duty  of  selling  the  lands,  and, 
under  his  instruction e,  Brindle  wae  em- 
ployed to  assist  in  the  work.  By  express 
provisions  in  the  treaties  the  expenses  in- 
ourred  by  tbe  United  States  in  making  the 
sales  were  to  be  paid  from  the  proceeds. 
This  clearly  implied  the  payment  of  a  rea- 
sonable compensation  for  the  service  of  those 
employed  to  carry  the  trust  into  effect." 

In  the  case  at  bar  the  duty  had  already, 
prior  to  claimant's  appointment,  been  im- 
posed on  the  various  receivers  and  registers, 
as  such,  of  attending  to  the  sale  of  these 
lands  within  their  various  districts,  and  ex- 
press provision  had  been  made  that  in  no 
case  was  their  compensation  to  exceed  the 

A  maximum  sum  already  provided  by  law. 

•  When  such  provision  had  been'made  in  re- 
gard to  compensation  there  is  no  room  foi 
any  implication  of  a  promlia  to  pay  an  ad- 
ditional   reasonatda   eompensation   for  the 


service*  of  sneh  register*  and  reeeiven  In 
the  sale  of  those  lands.  Such  implication 
was  specially  negatived  before  the  claimant 
took  office.  He  received  his  pay  under  the 
provision  of  law  already  stated,  without  any 
protest  or  claim  on  his  part  that  he  was 
entitled  to  anything  fnrthar  or  other  than 
the  amount  he  from  time  to  time  received. 
More  than  thirty  years  after  the  last  pay- 
ment, Congress  passed  the  act  of  March  S, 
1903,  the  ISth  eeetion  of  which  Is  eoatalned 
In  the  foregoing  statement  of  facts.  Tbe 
paesage  of  the  act  did  not  Imply  any  ad- 
mlBslou  that  there  was  anything  due  tbe 
claimant.  It  simply  provided  for  the  pre- 
sentation of  his  claim  to  tbe  court  and  for 
a  decision  on  the  merits,  without  assuming 
to  say  that  he  had  any  claim  of  a  meritori- 
ous nature. 

We  agree  with  the  Court  of  Claims  that 
the  claimant  has  failed  to  make  out  a  case. 
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dealers  therein  as  a  good  delivery  of  wool, 
is  not  dutiable  under  the  tariff  act  of  July 
24,  ISST   (30  Stat,  at  L.  Ifil,  1S3.  chap.  11, 


titled  to  free  entry  under  par.  B64,  placing 
on  tbe  free  list  "skins  of  alt  kinds,  raw 
(except  sheepskins  with  the  wool  on),  and 
hidBB  not  specially  provided  for  in  thia 
act." 


[No.  261.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  revien  a  Judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  New  York,  sus- 
taining the  ruling  of  the  Board  of  Gen- 
eral Appraisers  and  the  collector  in  classify- 
ing a  growth  upon  skins  of  Mocha  ehe«p 
as  wool  on  the  skin  and  dutiable  as  such. 
Beversed  and  remanded  for  further  pro- 
oeedings. 
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a  SUtement  b7  Mr.  JiutiM  Peckham: 
•  *  This  caee  eome*  hen  by  Tirtua  of  k  writ 
of  eertionri  iuned  from  this  court  to  th* 
United  Stfttes  einniit  court  o(  appeali  for 
the  second  circuit,  for  the  purpose  o(  ra- 
Tlewing  the  action  of  tha  couiti  and  of  tha 
•tutomB  authorities  in  relation  to  an  as- 
sessment of  duty  on  certain  impoitations 
made  by  the  petitioner,  appellant,  at  the 
port  of  New  York. 

The  merchandise  on  which  duty  was  as- 
sessed was  a  growth  upon  certain  skins  of 
the  Mocha  eheep.  Imported  from  Eodeida, 
Arabia,  which  growth  was  classified  by  the 
collector  as  wool  on  the  skin  of  the  third 
elass,  and  assessed  for  duty  at  S  cents  per 
pound,  under  tlie  proriaione  of  paragraph 
360  of  the  tariff  act  of  July  E4,  1807  (30 
Stat,  at  L.  pages  ISI,  1S3,  chap.  II,  U.  B. 
Comp.  Stat.  1001,  pp.  1626,  1660).  The  im- 
porter duly  protested  against  the  claBsiSca- 
tion,  and  insisted  that  the  merchandise  was 
•ntitled  to  entry  free  of  duty  under  para* 
graph  CTl  (30  SUt.  at  L.  supra,  page  108, 
diap.  11,  U.  S.  Comp.  SUt.  1001,  p.  1«S4), 
or  under  paragraph  6S4  of  such  act.  Page 
SOI  (U.  a  Comp.  Stat.  1001,  p.  16S8).  Para- 
graphs 361,  358,  360,  under  which  the  gov- 
•mment  claims  duty,  and  paragraphs  671 
H  and  664,  under  which  the  importer  claims 
2  free  entry,  are  set  forth  in  the  margin.f 
■  *  rhe  collector  having  returned  the  mer- 
ehandise  in  question  as  wool  of  tha  third 
elass,  under  paragraph  380,  the  importer  aii- 
paaled  to  the  board  of  general  appraisers, 
where  the  ruling  of  the  collector  was  sus- 
tained, and  tha  importer  then  appealed  to 
the  drcuit  court,  and  tlwn  to  the  circuit 
eourt  of  appeals,  each  of  which  courts  sua- 
t^ned  the  ruling  of  the  board  of  general 
tqipraisers   and  the  oollactor. 

Before  the  board  of  general  appraisers  the 
Importer  produced  six  witnesses,  who  testi- 
fied as  to  the  character,  use,  and  commercial 
designation  of  the  merohandiseL  On  the  ap- 
peal to  the  eireuit  eourt  a  referee  was  there 


appointed,  and  the  importer  oiTend  furtlier 
evidenoe  to  sustain  his  claim  that  the  mer- 
ehandise  was  entitled  to  free  entry. 

Ho  testimony  was  offered  by  the  goreni- 
ment.  It  is  not  claimed  by  the  goTernment 
that  the  merchandise  in  question  comes  un- 
der paragraph  391  as  wool  of  ths  third  class 
(except  as  it  may  be  wool  of  like  character), 
as  It  is  not  Donskoi,  native  South  American, 
Cordova,  Valparaiso,  native  Smyrna  or  Rus- 
sian camel's  hair,  but  It  is  asserted  that  tha 
growth  on  tha  skins  was  wool  on  the  slda 
under  paragraph  360,  or  was  a  wool  of  like 
character  as  that  above  enumerated  in  para- 
graph 351. 

The  evidence  shows  that  the  hair  or  wool 
(whichever  ft  is  called]  grows  on  the  Modia 
white  sheep,  imported  from  Hodelda,  Arabia. 
The  growth  to  be  found  on  this  breed  of 
sheep  is  not  bought  or  sold  in  this  country 
as  wool,  but  as  hair.  It  would  not  be  ae- 
cepted  as  a  delivery  of  wool  of  any  grade 
by  those  dealing  in  that  article.  Although 
there  might  have  been  a  very  small  propor- 
tion of  what  might  possibly  be  termed 
very  inferior  wool  on  these  skins  (not  mora 
than  10  per  centum  in  any  oase,  and  fra- 
<]uently  less),  yet  there  was  no  substantialk 
use  of  any  portion  of  the  growth  on  tha* 
skins  for  purposes  for'which  wool  is  gen-* 
erally  used.  To  some  extent,  but  very  little, 
it  had  been  tried  in  mills  to  spin,  and  It 
might  be  used  sometimee  by  carpet  manu- 
facturers In  a  small  way,  and  efforts  had 
been  made  to  use  it,  mixed  with  wool,  in 
spinning,  but  it  was  not  practically  euo< 
cessful,  nor  was  It  practicable  to  use  it  for 
other  purposes  for  which  wool  is  used.  The 
chief,  or  predominant,  and  almost  sole  use 
of  the  substance  is  as  hair  for  stuffing,  and 
for  the  saddlery  trade,  and  by  bed  manu- 
facturers for  stuffing  purposes.  It  is  bought 
and  sold  all  ovsr  the  country  as  Mocha  hair. 
The  skin  upon  which  the  substance  grows 
is  the  thing  that  Is  valuable.  A  large  part 
of  the  skins  imported  into  this  country  is 
used  in  the  manufacture  of  glove  leather. 
One  witness  testified  that  his  firm  so  used 
from  7S  to  SO  psr  cent  of   the  skins  im- 


fParagraphs  from  tariff  act  of  1897,  under 
which  the  government  claims.  30  Stat,  at 
L.   ISI,  183.  chap.   11,  U.  B.  Comp.  BUt. 

iDoi,  pp.  i62fl,  ie«e. 

391.  Oass  thna,  that  Is  to  say,  Donskoi, 
native  South  Amarican,  Cordova,  Valparaiso, 
native  Smyrna,  Russian  camel's  hair  and 
all  such  wools  of  like  character  as  have 
been  heretofore  usually  Imported  Into  the 
United  States  from  Turkey,  Oreeee,  Syria, 
•nd  elsewhere,  excepting  improred  wools 
hereinafter  provided  for. 

86S.  On  wools  of  ths  third  elasa  and  en 
aamel's  hair  of  tha  third  elaas,  tba  Talne 
whereof  shall  ba  twelve  esnts  or  !•«  per 
pound,  the  dn^  sliall  ba  torn  otnta  par 


360.  The  duty  on  wools  on  the  skin  shall 
be  one  cent  less  per  pound  than  is  imposed 
In  this  schedule  on  otner  wools  of  the  same 
elsBS  and  condition,  the  quantity  and  value 
to  be  ascertained  under  such  rules  as  the 
Secretary  of  the  Treasury  may  prescribe. 

Petitioner  claima  under  following  para- 
graphs: 

971.  Hair  of  horse,  cattle,  and  other  an- 
imals, cleaned  or  uneleaned,  drawn  or  un- 
drawn, bot  unmanufactured,  not  specially 
provided  for  in  this  act,  and  human  hair, 
raw,  uneleaned,  and  not  drawn. 

664.  Skins  of  all  kinds,  law  (except  ahai^ 
sidns  with  tha  wool  on),  and  hides  not 
spadallj  provided  for  la  this  uL 
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ported,  mud  the  growth  thereon  vaa  bought 
And  cold  M  Moch&  hair.  It  oost*  more  to 
remove  the  growth  from  the  akin  thsn  it 
■ella  for  after  its  lemoTal.  It  cannot  be 
naed  for  epinning  purposea  becauee  it  would 
not  hold  togother.  It  might  be  earded,  but 
there  would  not  be  much  left  after  carding. 
The  pries  of  the  akine  on  which  thli  growth 
is  found  ii  not  influenced  bj  the  quantity 
of  the  growth  on  them.  The  more  of  a 
growth  there  ia,  the  lew  the  akin  will 
bring,  or,  aa  ia  aaid,  the  more  hair,  the  poor- 
er the  alcin.  The  akina  are  aold  by  the 
importera  to  tumera  of  glovea  and  ahoe 
leather,  just  as  the;  arrire.  After  the 
growth  ia  waahed  and  removed  from  the 
akin  it  may  be  aold  for  from  S  to  S  eenta  per 
pound,  which  ia  less  than  the  coat  of  ra- 
Boving  it.  In  buying  the  sldna  no  notice 
la  taken  of  the  growth,  the  only  considera- 
tion being  the  xalue  of  the  pelt,  and  the 
pelta  are  worth  no  mora  with  long  hair  on 
than  abort  hair.  The  growth  haa  nerer  been 
accepted  or  aold  aa  wool,  but,  on  the  con- 
trary, prior  to  July  24, 18S7,  when  the  tariff 
act  was  pasaed,  it  was  uniformly  regarded 
and  bought  and  sold  in  the  United  States 
aa  hair,  "Mooha  hair"  was  the  trade  no- 
menclature prior  to  ISOS,  and  aa  aueh  the 
trade  name  was  deSntta  and  uniform 
throughout  the  United  States,  and  dealers 
in  it  never  knew  it  to  be  called  anything 
« else  than  Mocha  hair.  It  has  not  the  ap- 
rpearsnce  of 'wool,  does  not  feel  like  wool, 
and  has  none  of  the  qualitiea  of  wooL  It 
la  bought  from  tanners  after  it  has  been 
taken  from  the  akin  by  them,  and  it  is  thus 
sold  and  bought  aa  Mocha  hair,  and  the 
skins  are  used  for  leather  by  the  tanners. 

One  of  the  wltncMce  called  on  behalf  of 
the  importers  was  aa  examiner  of  wool 
fibers  and  skins  at  the  port  of  New  York, 
which  position  ha  had  held  for  about  fifteen 
years.  He  said  that  when  he  first  went  Into 
the  government  employ  anch  akina  aa  those 
in  qnestion  were  returned  free,  the  hair  as 
well  as  the  akin,  but  that  practice  has  since 
been  changed.  The  witness  further  aald 
that  if  the  growth  in  question  were  found 
on  a  goat  ha  would  return  it  aa  hair  of  a 
goat,  and  entitled  to  free  entry;  that  wool 
could  be  run  down,  or  deteriorate,  to  auch 
a  condition  aa  the  growth  in  question,  but 
that  it  waa,  in  fact,  mostly  'Vhat  they 
eall  dead  hair  or  kemp;"  that  although  It 
could  poasibly  be  carded,  it  was  not  oom- 
merdally  auitable,  and  there  would  not  be 
much  left  after  they  got  through  carding  it. 
On  sroBs-examination  the  witneaa  e^d  that 
be  would  return  the  article  in  question  aa 
Mocha  aheepskln  with  the  wool  on.  On 
■nch  a  skin  as  the  one  in  question  the  wit- 
ness aaid  there  was  a  substance  which  he 
would  sail  wool,  which  wa*  about  10  par 


eent  only  of  the  growth;  that  he  examines 
auch  aldna  aa  the  ones  in  queatioD  and 
throwa  out  those  he  considera  dutiable  when 
there  is  enough  wool  to  call  it  dutiable,  and 
lets  the  skins  go  not  dutiable  when  yon 
could  not  make  anything  out  of  the  growth 
in  any  way,  although  some  use  might  pos- 
sibly be  made  of  It. 

The  eross-ezamination  of  other  wltneaaea 
waa  to  the  effect  that  thia  growth  had  been 
tried  In  mills  for  the  purpose  of  aplnning, 
but  very  little,  being  used  with  other  stock 
to  make  into  yam,  but  it  haa  not  been  aue- 
eeaafuUy  used  for  tliat  puipoae;  it  might 
be  uaed  sometimes  hy  carpet  manufacturers 
in  a  small  way,  and,  while  it  eould  not  be 
used  or  spun  alone,  it  nught  be  carded. 
It  was  also  aaid  on  croaa -examination  of  one 
of  the  witnesaea  that  if  such  growth  ran 
pretty  white  it  ia  aomatimea  used  in  thos* 
low-grade  carpet  yama  where  they  put  in,, 
aueh  atnff  aa  jute  packing  is  made  of  and* 
some  hair  like  the  growth'in  question.  The* 
evidence  is,  however,  overwhelming  and  the 
wltneaaea  aubBtantially  unanimous,  that  this 
substance  is  not  known  aa  wool,  and 
ia  neither  bought  nor  sold  aa  such,  and  la 
oommereially  known  m  Mocha  hair,  and  b 
not  used  as  wooL 

Ueaara.  J,  Stttart  TompUas,  Bdward  SL 
Hatch,  and  Hatch,  Keener,  ft  Clnte  for  pe- 
titioner. 

Assistant'  Attornej  General  Sanford  tor 
respondent  - 

» 
■Mr.  Jtutlee  Pcdcham,  after  making  tba* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  evidence  in  this  case,  taken  before 
the  board  of  appraisers  and  also  before  the 
circuit  court,  ia  nnoontradleted.  It  shows 
that  the  auhstance  In  question  is  not  wool, 
has  none  of  Ita  characteristics,  and  la  not 
put  to  any  of  ita  usee,  and  does  not  ap- 
pear like  wooL  On  the  contrary,  it  ia  com- 
posed mostly  of  dead  hair  or  kemp  and 
cannot  be  remuneratively  carded,  nor  ia  it 
oommerdally  auited  for  carding,  nor  for 
spinning.  Its  commercial  designation  is 
Mocha  hair,  and  it  ia  not  known  or  re- 
garded or  recogniied  aa  wool  in  any  of  the 
markets  of  the  country. 

It  is  not  denied  that  the  commerdal  desig- 
nation of  an  article,  which  designation  waa 
known  at  the  time  of  the  paasage  of  a  ^ 
tariff  act.  Is  the  name  by  which  the  article  g 
should  be  daaslfled'for  the  payment  of  duty,* 
and,  as  ia  stated,  "without  regard  to  their 
a^entifla  deaignatlon  and  material  of  whid 
they  may  be  made,  or  the  use  to  which  they 
may  be  applied."  Two  Hundred  Cheata  at 
Tea,  9  Wheat.  430,  438,  0  L.  ed.  128,  130) 
Arthur  t.  Morriaon,  M  U.  8.  108,  24  L.  ed. 
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784;  Anwrieui  Net  ft  Twine  Go.  *.  Worth- 
i^[ton,  Ul  U.  S.  MS,  IS  L.  ed.  821,  12 
Sup.  Ct.  Rep.  09;  Hedden  t.  Riehud,  140 
U.  8.  SM,  348,  ST  L.  «d.  703,  704,  IS  Sup. 
Ct.  Rep.  SOI,  As  wu  uld  hj  Ur.  Justice 
Storj  in  Two  Hundred  Cheata  of  Tea,  tupra, 
Cougreu  did  not  "auppoie  our  merehaiita  to 
be  naturalists  or  geologistB  or  botanists.  It 
applied  its  attention  to  the  description  of 
artielea  as  thej  derived  their  appellations 
In  our  own  markets,  in  our  domestic  as  well 
as  our  foreign  traflSc"  And  In  Hedden  t. 
Richard,  supra.  It  was  sold :  "The  language 
of  commeree  .  .  .  must  be  construed, 
.  .  .  particularly'  when  employed  in  the 
denomination  of  articles,  according  to  the 
commercial  understanding  of  the  terms 
used."  The  commercial  designation  should 
prerail  unless  Congress  has  clearly  mani. 
feated  a  contrary  intention.  Cadwalader  t. 
Zeb,  IGl  U.  S.  171,  170,  SS  L.  ed.  US,  117, 
14  Sup.  CL  Rep.  £88. 

We  ar*  of  opinion  that  the  use  of  the 
word  "Vool"  In  the  tariff  act  excluded  a 
subatanoe  which,  while  It  was  a  growth  upon 
a  sheepskin,  was  neTcrtheless  eommercially 
known,  designated,  and  dealt  in  as  Uocha 
kair,  having  none  of  the  eharaeterittica  of 
wool,  and  whieh  would  not  be  accepted  by 
dsalen  therein  as  a  good  dellnry  of  wool. 
In  this  ease  the  evidence  la  nueontradicted 
that  the  growth  on  these  skins  was  eom- 
merdally  known  as  l&)dia  hair,  and  that 
H  was  not  used  In  the  way  wool  is  used, 
•r  as  s  substitute  for  wool.  It  onght  not, 
rimply  for  ths  reason  that  the  skin  upon 
which  It  grows  is  the  skin  of  a  sheep,  to 
be  olassifled  as  wool,  under  paragraph  SOO 
eS  the  tariff  act,  and  thereby  ba  aubjeoted 
to  a  duty  as  hi^  as  the  Talna  of  the  inb- 
■tasca  Itself. 

AKhon^  it  has  been  so  olassifled,  and 
that  olassiScatlon  has  been  siGrmed  all 
through,  yet  the  question  is  not  presented 
to  this  eourt  as  if  It  were  a  question  of 
fact  decided  upon  contradictory  evidence, 
and  concluding  this  court  for  that  reason. 
There  is.  In  truth,  no  oontradletory  evidence 
^  In  the  case.  It  is  ons  where,  in  our  opin- 
g  Ion,  the  courts  below  have  given  undue 
•  weight  to  the  evidence  elicited  on  aross.sx- 
aminatlon  of  witnesses  oalled  on  the  part 
4rf  the  importer,  which  showed  that  there 
possibly  was,  in  some  oases,  a  very  little 
infvrior  wool  found  on  these  skins,  while 
the  courta  ignored  the  other  facta,  as  tes- 
tified to  by  the  aame  witnesses  and  already 
mentioned,  which  showed  beyond  the  pos- 
sibility of  successful  contradiction  that  the 
■obetance  was  erroneously  dassifled  as  wooL 
Upon  tlia  facts,  the  subatanoe  ought  not 
to  have  been  so  elsasifled.  The  growth  bs- 
fag  still  on  the  sldn  should  hare  been  rs- 
nrded  as  part  of  suck  skin,  *w^i  nlsasjflfld 


under  paragraph  004,  in  the  free  list,  and 
not  as  a  sheepskin  with  the  wool  on. 

We  do  not  agree  that  the  word  "wool" 
in  this  aet  Is  used  In  a  generic  sense  so 
far  as  this  particular  point  la  concerned. 
The  word  does  not  neoessarily  include  all 
growth  upon  tha  coat  of  a  sheep,  even 
though  the  substauGe  is  like  that  in  ques- 
tion here. 

Counsel  for  the  government  cites  from  the 
Encyclopedia  Brltannica,  where,  in  speaking 
of  the  diffionlty  in  determining  the  dividing 
line  between  hair  and  wool,  it  ia  aaid:  "At 
what  point,  Indeed,  It  can  be  said  that  an 
animal  fiber  oeases  to  be  hair  and  beeomes 
wool  it  Is  Impossible'  to  determine,  becausa 
in  every  oharaeteristle  the  one  class  by  im- 
perceptible gradations  merges  into  the  other, 
so  that  a  contfnnooa  chain  can  be  formed 
from  the  finest  and  softest  merino  to  the 
rigid  bristles  of  the  wild  boar." 

It  may  be  dlifiinilt  in  some  eases  to  define 
the  line  between  "wool"  and  "hair"  ss  a 
growth  upon  sldns,  but  we  do  not  regard 
that  difficulty  as  an  argument  for  the  con- 
struction contended  for  by  counsel  for  the 
government.  That  argument  leads  to  the 
olasaification  of  a  substance  like  that  In 
question  as  wool,  when  in  fact  it  bears  no 
resemblance  to  It,  is  not  used  as  wool,  and 
has  none  of  Its  characteristics,  and  is  knows 
oommerdally  as  Mocha  hair,  and  Is  so 
bought  and  sold  over  the  whole  country. 
The  case  la  one  of  d^ree;  and  because,  in 
some  few  cases,  the  points  may  closely  ap- 
proach each  other,  and  there  may  be,  in^ 
such  eases,  some  difficulty  in  telling  wool^ 
from  hafa/yet  that  fact  furnishes  no  reason* 
for  refusing  to  adopt  the  general  test  whieh, 
in  most  eases.  Is  easily  applied, — fitness, 
identity  of  use,  commerdal  designation.  To 
adopt  the  claim  of  oounael  eliminates  all  in- 
quiry  as  to  whether  an  article  Is  wool  or 
hair,  and  leaves  simply  the  qaeation  whether 
It  Is  to  be  found  on  what  may  be  called  the 
wool-bearing  animals  or  on  the  alpaca  or 
other  like  hair-coated  animsle.  Some  sheep 
ore  wool-bearing  animals;  therefore  the  hair 
on  the  sldn  of  the  Uoeha  sheep  ia  wool  and 
must  be  classified  as  such.  We  do  not  agree 
with  this  claim.  If  on  article  does  not,  to  a 
dealer,  look  like  wool,  cannot  be  used  as 
wool.  Is  not  commercially  known  as  wool, 
but,  on  the  oontrary,  is  bought  and  sold 
throughout  the  country  as  Mocha  hair,  and 
is  so  designated  cimunerclally  by  those  deal- 
ing In  it,  it  ought  not  to  be  classified  as 
wool  or  made  to  pay  duty  as  such,  simply 
because  it  grows  en  a  aheep. 

We  have  looked  over  the  vorioua  authori- 
ties cited  by  counsel  for  the  government, 
bat  wo  see  nothing  in  any  of  them  tending 
to  the  eonslusion  that,  upon  the   facts  In 
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tUa  CBH,  the  growtb  im  the  akin  of  Uib 
Hocha  sheep  iru  properly  eUaalfled  as  wool. 

Taking  atl  tlia  evidence  la  Uiii  ease,  uu- 
contradjcted  ac  It  b,  we  feel  compelled  to 
the  eonclueion  that  the  olaseiflcatten  in  this 
case,  adopted  bj  the  coorte  below  and  bj  the 
^praisers  and  oollector,  waa  wrong,  and 
that  the  merehandiae  in  qneation  waa  en- 
titled to  free  entry. 

The  judgments  of  the  eourte  below  are  re- 
vened  and  the  caie  remanded  to  the  Circuit 
Court  with  inetruetlona  to  take  auch  further 
proceedings  ae  may  be  neeeaaar;,  not  iucon- 
atatent  with  thia  opinicm. 

Reverted. 


(2o«  u.  a  iM>     

CHARLES  E.  TATE8  et  a],,  PIffa.  In  Brr., 
JONES  NATIONAL  BANK. 

Appeal — abandonment. 

1.  The  prosecution  of  a  writ  of  error 
aned  out  apparently  on  behalf  of  all  the  de- 
fendants below  will  be  deemed  abandoned  by 
those  who  have  furnished  no  bond  for  costs 
and  arc  not  represpnted  by  eounsel,  especial- 
ly where  the  bill  of  exceptions  does  not  con- 
tain the  answers  of  those  defendants  nor 
the  pertinent  evidence  relating  to  their  case.* 
Error  to  state  conrt — Federal  qnestioa. 

2.  Tlip  express  denial  of  an  immunity 
ctaimfd  in  both  the  trial  and  appellate 
eouria,  under  D.  B.  Eev.  Stat.  I  0239,  U.  " 


rule  of  liability  applied  for  making  false  of- 
fleial  reports  as  to  the  bank's  financial  con- 
dition, is  suBlcient  to  snstdn  the  exercise  by 
the  Snpreme  Court  of  the  United  States  of 
its  appellate  jurisdiction  oTer  state  oaurts-f 
Vational  banks— liability  of  dliectora— false 
official  reports. 
3.  Directors  of  a  national  bank  who 
merely  negligently  participated  in  or  assent- 
ed to  the  false  representations  as  to  the 
bank's  financial  condition  contained  in  the 
official  report  to  the  Comptroller  of  the  Cur- 


tiona!  banks  a  prerequisite  to  such  liability. 
Courts — state  or  Federal   jurisdiction — en- 
forcing civil  liability  of  national  bank  dl- 

4.  State  courts  may  enforce,  a^inst  di- 
rectora  of  a  national  Irank  who  have  made 
fslse  representations  as  to  the  bank's  flnan- 
rial  condition  in  the  otttdal  report  to  the 
Conptroller  of  the  Cnirency,  tha  dvll  Ilatdl- 

■Bd.  Note.— For  eases  In  point,  see  vol.  I,  ( 
ITU.  Nnt«.-For  cu«  In  point,  sea  voLU.  ( 


licD  provides  for  the  forfeiture  of  the 
charter  of  a  national  bank  as  the  result  of 
violations  of  the  national  bank  act  by  the 
directors,  such  violations  to  be  determined 
only  by  the  Federal  courts,  and  makes  every 
director  who  participated  in  or  assented  to 
the  same  civiUy  liable  to  persona  who  have 
suffered  damage  in  oonsequenoe  thereof. 

[No.  230.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  Judgment 
which  affirmed  a  Judgment  of  the  District 
Court  of  Seward  County,  In  that  state,  in 
favor  of  pialntifC  tn  an  action  to  charge  tha 
offleers  and  directors  of  a  national  bank 
with  liability  for  falsa  representations  ss  to 
the  bank'a  financial  eondition.  Dismissed 
for  want  of  prosecution  as  to  some  of  the 
plaintiffs  in  error,  and  reversed  as  to  the 
others,  and  remanded  for  further  proeeed- 
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The  faots  are  stated  In  the  opinion. 

Messrs.  Balleck  F.  Rose,  J.  W.  Deweete, 
and  Frank  B.  Bishop  for  plaintiffs  in  error. 

Ueasrs.  Lionel  C.  Bnrr,  John  J.  Thomai^ 
Charles  L.  Bnrr,  Richard  8.  Norval,  and  Wil- 
liam B.  C.  Brown  for  defendant  In  error. 

8 

*  Mr.  Juatlea  White  delivered  the  opinion  of  • 
the  conrt I 

This  writ  of  error  is  proeeeuted  to  aeeung, 
the  reversal  of  a  Judgment  of  the  supreme  § 
court  of  the  state  of  Nebraska,*  affirming* 
one  entered  by  a  oonrt  of  Seward  county.  In 
that  atate,  upon  a  verdict  of  a  Jury  award- 
ing damages  against  the  defandanta  below, 
plaintiffs  In  error  here,  because  of  certain 
acts  charg^ed  to  bars  been  done  by  them  aa 
officers  and  directors  of  the  Capital  Na- 
tional Bank  of  Lincoln,  Nebraska. 

We  briefly  summarize  a  statement  eon* 
talned  In  the  opinion  of  the  oourt  below  oon- 
ceming  a  prior  action  between  the  same 
parties.  lliat  action,  and  three  others  of 
like  character,  brought  by  different  plain- 
tiffs, were  b^nn  in  a  county  different  from 
that  in  which  the  present  oud  was  oom* 
menced,  and  recovery  was  sought,  with  one 
exception,  from  those  who  were  defendants 
below  in  this  case,  of  the  anm  of  a  loss  oc- 
casioned by  the  insolvency  and  suspension 
of  the  Capital  National  Bank,  a  corporation 
organized  under  tbe  national  bank  act.  The 
actions  referred  to  were  removed  Into  a  cir- 
cuit oourt  of  tbe  United  States,  and  In  each 
a  motion  to  remand  was  overruled,  and  In 
one  of  tbe  oaees  (broagfat  by  Thomas  Bat- 
ley)  tiM  droult  oonrt  mistained  n  devnmt 
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to  tho  p«tItlon  ftnd  dtuolMed  tha  eanae,  utd 
tha  jndgmeiit  M  doing  was  sfflrmed  bj  the 
eirauit  oourt  of  app«»l«.  U  C  C.  A.  3M, 
27  U.  8.  App.  8S9,  03  Fed.  483.  Ths  plain- 
tiff* in  ths  other  oaaM  thereupon  dismiMed 
their  action*  and  eonunenced  new  ones,  ma 
«Iso  did  Bailey,  In  Seward  county,  of  which 
the  ease  before  na  is  one.  The  same  p«r- 
•oni  who  were  impleaded  tn  the  prior  aa- 
tiona  were  made  defendants,  and  In  two  of 
the  aetioni  one  Thampion,  a  director  of  the 
bank,  who  had  not  been  previotuly  sued, 
was  joined  aa  a  defendant.  The  defendants 
were  sought  to  lie  made  liable  for  acts  done 
aa  offioers  and  direators  of  the  Capital  Na- 
tional Bank,  although  it  was  not  expresely 
alleged  that  the  bank  was  organized  under 
the  national  bank  act.  Reliance  in  each  ac- 
tion was  placed  npon  alleged  untrue  writ- 
ten and  oral  statements  and  representa- 
tions of  the  financial  condition  of  the  bank, 
aHeged  to  have  been  made  and  published 
by  the  defendants,  wliich  were  fully  set  out 
hi  Tarioua  forme  of  expression,  but  in  none 
^  at  the  RTerments  was  it  speoifieally  aB*ert«d 
S  that  the  acts  In  question  were  dona  in  eon- 
■  sequence  of  and  la'eomplianee  with  tlie  pro- 
Tisions  of  the  national  bank  act,  although 
the  exhibits  attached  to  the  petition  dis- 
eloied  the  character  of  the  written  reports, 
which  were  in  part  relied  upon.  The  state 
court  OTermled  an  application  to  remove, 
and,  a  transcript  of  the  record  having  been 
Sled  in  the  circuit  court,  on  motion  the  ac- 
Uon  was,  by  that  oourt,  remanded  to  the 
state  court,  upon  the  ground  that  the  peti- 
tion was  *^Iear1y  based,  not  upon  tlM  pro- 
Tbions  of  the  national  banking  act,  but 
npon  the  liability  claimed  to  arise  under  tha 
principles  of  the  common  law."  See  Bailey 
T.  Mosher,  T*  Fed.  15. 

An  amended  petition  was  filed,  changing 
somewhat  the  arerments  originaily  made, 
and  supplementing  the  same  by  new  alt^a- 
tlons.  After  a  considerable  lapse  of  time  a 
second  amended  petition  wsa  filed.  This 
latter  enumerated  many  acts  of  negligence 
and  mismanagement  in  the  conduct  of  the 
affairs  of  the  failed  bank  charged  to  have 
caused  its  insolvency,  In  addition  to  the 
averments  which  had  been  made  in  the  orig- 
inal petition.  The  defendants  demurred 
on  the  ground  of  want  of  Jurlidietion,  be- 
cause  the  result  of  the  pleading  as  amended 
was  to  demonstrate  that  the  whole  cause  of 
action  relied  npon  was  based  npon  the  vio- 
lation by  the  defendants  of  provisions  of 
the  national  bank  act,  and  because,  nnder 
that  act,  no  cause  of  action  In  favor  of  the 
plaintifF  was  stated.  The  day  the  demurrer 
WSB  filed  the  action  was  removed  by  the  de- 
fendants to  tha  dreuit  court  of  the  United 
States.  That  oourt  overruled  a  motion  to 
remand  (see  Bailsy  t.  Mcslisr,  OS  Fad.  ES3}, 


and  subsequenUy  tbe  court  sustained  the- 
demurrer  and  dismissed  tbe  action.  Review- 
ing the  action  of  the  circuit  court,  however, 
the  circuit  court  of  appeals  held  that  in  any 
event  the  removal  had  been  made  too  late, 
"and  tliat  ths  judgment  of  tbe  lower  eonrt 
dismissing  the  plaintiff's  ease  was  rendered 
without  lawful  Jurisdiction  over  the  case." 
46  C.  a  A.  471,  107  Fed.  6S1.  As  a  result 
tbe  case  went  back  to  the  state  oourt,  and 
In  that  oourt  the  demurrer  to  the  second 
amended  petition  was  argued  and  overruled. 

There  was  judgment  against  Stuart,  oneS 
of  the  defendantSivfor  failure  to  answer  ther 
original  petition,  and  this  judgment  was 
affirmed  by  the  supreme  court  of  Nebrneka. 
Stuart  V.  Bank  of  Staplehurst,  S7  Neb.  570, 
76  N.  W.  293.  A  separate  answer  to  the 
second  emended  petition  was  filed  on  I>ehalf 
of  the  defendant  Thompson  and  a  Joiot  an- 
swer on  behalf  of  the  defendants  Tates  and 
Eamer.  In  the  answer  of  Thompson  it  was 
averred  that,  while  a  stockholder,  he  was 
not  a  director  of  the  Capital  National  Bank 
at  the  time  the  plaintiff  made  its  various 
deposits;  it  was  denied  tliat  any  of  th* 
reports  set  out  and  referred  to  in  tha 
petition  were  signed  or  attested  by  Thomp- 
son, and  specifically  for  himself  he  denied 
"all  alleged  misoonduct  and  mismanagement 
of  said  hank  on  his  part,  and  all  of  tbe  al- 
leged ne^ect  of  duty  and  the  causing  of  tha 
insolvency  of  said  bank,  as  charged  in  the 
said  amended  petition." 

Tha  fallowing  paragraph  was  also  sat  Up 
In  the  answer: 

"This  defendant  further  says  that  the 
cause  of  action  set  out  in  the  pieintirs 
amended  petition,  if  it  have  any,  is  founded 
upon  allied  facte  which,  if  true,  constitute 
a  violation  by  this  defendant,  as  a  director 
or  stockholder,  of  his  duties  as  such  di- 
rector or  stockholder,  as  laid  down  and  de- 
fined tn  the  luitfonal  banking  laws  of  the 
United  States  above  referred  to,  concerning 
the  government  and  management  of  national 
banks.  And  this  defendant  alleges  that  if 
any  ibbiilty  attaches  to  him  as  a  director 
or  stockholder  of  said  bank  for  any  act  dona 
or  duty  neglected  as  set  forth  in  saJd  amend- 
ed petition  or  otherwise,  that  such  liability 
is  determined  and  controlled  by  the  na- 
tional banking  act  eoncerntng  the  manage- 
ment of  national  b«nks;  and  that,  in  deter- 
mining the  liability  of  this  defendant,  there 
is  necessarily  involved  the  construction  of 
said  national  banking  act  relating  to  the 
duties  of  directors  and  stoekholdera  of  na- 
tional hanks.  That  a  Federal  question  is  in- 
volved in  determining  the  liability  of  this 
defendant  by  reason  of  the  alleged  misman- 
agement of  said  bank  and  the  alleged  negleet 
of  duty  on  the  part  of  this  defendant." 

Matter  alleged  to  constitute  an  estoppel 
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SBgtdiwt  the  further  prosecution  of  the  te- 
„  tlon,  and  to  operata  as  a  bar  to  recovery, 

*  va<  set  up  in  special  defenses,  which  need 
not,  however,  be  further  noticed. 

The  ansvara  of  Yates  and  Hamer  were 
dmilar  in  effect  to  that  of  Thompson,  ex- 
eept  «•  to  the  allegation  that  Thompson 
mu  not  a  director  when  the  plaintiff  made 
hifl  deposits. 

The  cause  wu  put  at  issue.  Befora  tha 
trial  three  of  the  defendants— Walsh,  Ea- 
rner, and  Phillips — died,  and  the  action  was 
rsviTed  against  the  administrator  of  WaUh 
and  Hamer,  but  waa  not  prosecuted  further 
agkinst  the  estate  of  Phillips.  The  com- 
panion actions  brought  by  different  plain- 
tiffs were  tried  with  the  ease  at  bar  bj  a 
jury,  and  there  was  verdict  against  all  the 
defendants  then  before  the  court,  upon  which 
Judgment  was  entered  except  as  to  the  ad- 
ministrator of  Walsh,  in  whoso  favor  judg- 
ment was  entered  hj  the  court  upon  special 
findings  a*  to  him  made  by  the  jury.  After 
the  correction  of  an  error  in  the  amonnt  of 
the  judgment  the  ease  was  taken  to  the 
supreme  court  of  Nehraslca,  where  the  judg- 
ment was  affirmed.  105  N.  W.  867.  This 
writ  of  error  was  then  sued  out,  apparently 
on  behalf  of  all  the  defendants.  We  assume, 
however,  that  Charles  W.  Uosher  and  R.  C. 
Outealt,  two  of  the  defendants  below,  have 
abandoned  the  prosecution  of  the  writ.  We 
so  assume  because  no  cost  bond  appears  to 
have  been  furnished  by  either;  because  nei- 
ther has  appeared  at  the  bar  by  counsel 
and  no  brief  in  their  behalf  has  been  filed, 
and,  on  the  contrary,  in  the  brief  of  the  de- 
f  endanta  in  error  It  is  stated  that  the  per- 
sona named  did  not  proeecute  error,  which 
we  take  to  mean  that  the  parties  referred 
to  have  abandoned  In  this  court  the  prosa- 
ontion  of  the  writ  of  error  which  was  sued 
out  in  their  names,  and  because  the  bill  of 
exceptions  does  not  contain  the  answers  of 
thoee  defendants  nor  the  evidence  relating 
te  their  case,  which  would  be  pertinent  to 
consider  if  we  were  called  upon  to  deter- 
mine whether  prejudicial  error  was  eonunit- 
ted  as  to  them.  None  of  the  remaining 
plaintiffs  in  error  were  officers  of  Uie  bank, 

t.  and  they  were  sued  simply  for  acts  done  as 

5  directors  thereof. 

*  *  A  motion  to  dismiae  first  requires  atten- 
tion. The  asserted  want  of  jurisdiction  in 
this  court  is  based  upon  the  contention  that 
DO  Federal  question  was  raised  In  or  de- 
cided by  the  state  court  But,  aa  will  here- 
after appear,  the  record  plainly  showa  that 
both  in  the  trial  and  appellate  court*  an 
Immunity  waa  claimed  under  |  S239  af  the 
Revised  Statutes  (U.  S.  Comp.  SUt.  1901, 
p.  Sfilfi),  at  least  in  respect  to  the  rule  of 
liability  applied  below,  and  such  immunity 
ma  e^ressly  denlad  l^  the  state  aoait,and 


then  Is,  therefore,  jurisdiction,  even  if,  ia 
other  respects,  jurisdiction  might  not  ha  ex- 
ercised, as  to  which  we  are  not  called  upon 
to  decide.  Scblemmer  v.  BufTalo,  R.  ft  P.  R. 
Co.  205  U.  8.  1,  51  li.  ed.  681,  27  Sup.  Ot. 
Rep.  407 ;  Tullock  v.  Mulvane,  184  D.  S.  497, 
43  L.  ed.  657.  22  Sup.  Ct  Rep.  372;  Metro- 
politan Nat.  Bank  v.  ClaeKett,  141  U.  8.  G20, 
3S  L.  ed.  S41,  12  Sup.  Ct  Rep  60;  Logan 
County  Nat.  Bank  v.  Tovrnsend,  139  V.  S. 
67,  35  L.  ed.  107,  11  Sup.  a.  Rep.  496. 

To  dispQse  of  the  controversy  presented 
by  the  record  before  us  we  need  only  con- 
sider the  following  assignments  of  error; 

"7.  The  court  has  erred  In  deciding  that 
the  fact  that  those  plaintiffs  in  error  who 
wws  directors  were  without  knowledge  of 
any  falsity  of  the  reports  attested  by  them 
or  some  of  them,  mentioned  In  the  petition, 
was  immaterial,  and  that  such  directon  or 
any  of  them  were  liable  under  the  proofs 
showing  that  they  were  without  knowledge 
of  the  falsity  of  audi  reports;  the  said  de- 
cision Is  in  violation  of  the  provisions  of 
1  5239  of  the  Revised  BtatutM  of  the  United 
States,  which  makes  liability  of  the  direot- 
ors  dependent  upon  the  fact  that  they 
knowingly  violated  or  knowingly  permitted 
the  violation  of  the  provision*  of  the  na- 
tional banking  art,  and  participated  in  or 
assented  to  such  violation. 

"8.  The  court  has  erred  in  dedding  that 
a  oommon-law  action  of  deoeit  baaed  upon 
roports  of  the  Oapltftl  National  Bank  mad* 
to  the  Comptroller  of  the  Currency  and  at- 
tested by  the  director*  of  euch  bank  can  b* 
maintained  against  such  directon,  without 
knowledge  of  any  false  statements  in  sudi 
reports,  and  without  any  partEcipation  ingg 
or  assent  to  any  violation  of  the  national  S 
banking  act  as  essential  elements *ot  the* 
cause  of  action  as  required  by  f  G239  of  the 
Revised  Statutes  of  th*  United  States." 

The  basis  for  these  assignments  is  found 
not  only  in  instruction  given  by  the  trial 
court,  but  in  refusals  to  give  instructions 
asked  by  the  defendante.  The  Instruction* 
given,  which  are  pertinent  to  the  assign- 
ments, and  which  were  duly  excepted  to  be- 
low, read  as  follows: 

"Bank  ot&een  and  directors  who  make  or 
partlcipat*  In  a  publiehed  report  of  tha 
financial  condition  of  the  tiank*  of  which 
they  are  such  officers  and  directon  may  be- 
come llabl*  for  damages  sustained  by  one 
depositing  money  in  «uch  bank  in  reliance 
upon  the  false  reprasentation  of  the  condi- 
tion of  the  bank  ooutained  in  the  reprort, 
even  thou(^  anch  director  or  offloer  did  not 
know  that  hia  report  bo  publiohed  waa  in 
fact  falsa  or  untrue. 

"The  director  of  a  bank  who  pubUahsa  ot 
participates  In  the  publication  of  a  report 
of  it*  eonditioi^  hj  snob  aet  M*«rt*  tkat  tha 
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•tatementB  contftined  In  inch  report  are  sub- 
•tantiallj  tnie,  and  he  casnot  rel^  upon  hU 
Ignorance  of  tliB  true  condition  of  the  bank 
BB  a  defense  to  an  action,  when  he,  in  aucfa 
published  reports,  representa  the  bank  to  b« 
■oWent,  if  in  truth  it  ii  not  eolrent  and 
Its  assets  are  flctitioua  or  worthless  or  its 
liabilities  so  much  greater  than  its  aaaeta  •< 
to  render  the  bank  Insolvent. 

"A  director  or  executive  of  a  national 
bank  is  responsible  for  the  making  and  pub- 
lication of  a  false  report  of  its  flnancial  con- 
dition, thongh  he  did  not  personall^p  make 
and  publish  such  statement,  If  he,  in  any 
manner,  participated  in  the  making  or  pub- 
lication thereof.  A  diieetor  of  a  national 
bank  Is  presumed  to  know  its  true  condition 
and  that  the  law  reqnirea  a  true  statement 
of  its  affairs  to  be  made  and  published  bj 
the  bank  from  time  to  time,  and  if  one  has 
been  a  director  or  executive  officer  of  such 
a  back  for  a  long  period  of  time  he  is  pre- 
sumed to  have  knowledge  of  the  making  and 
publishing  of  the  statements  of  its  eondl- 
tion,  and  the  burden  is  cast  upon  him  to 

^  overoome  this  presumption  by  oompetent  ev- 

Stdenee. 

•  •"The  jury  are  instructed  that  Inasmuch 
as  the  law  required  that  all  reports  made  by 
a  national  bank  to  the  Comptroller  of  the 
Currency  shall  be  published  at  the  expense 
of  the  bank,  in  a  newspaper  at  the  place 
where  the  bank  is  established,  you  have  a 
right  to  consider  such  published  reports  as 
have  been  Introduced  in  evidence  In  this  ac- 
tion, purporting  to  have  been  signed  and 
whose  names  appear  In  such  puUished  re- 
ports BS  having  been  autharlied  by  such 
defendants  so  appearing  to  have  signed  the 

Of  the  instructions  refused,  to  which  ax- 
eeptions  was  taken,  we  need  only  quote  the 
f (blowing: 

"The  jury  are  Inatmcted  that  if  you  find 
from  the  evidence  Introduced  In  reference  to 
any  one  of  the  directors  named  in  any  one 
of  the  said  coses  that  such  director  did  not 
knowingly  violate  any  of  the  requirements 
of  the  national  banking  act  under  which  he 
was  acting  as  such  director,  but  acted  in 
good  faith,  trusting  and  confiding  In  the  of- 
ficers, agents  of  the  bank,  having  no  reason 
to  suepect  the  integrity  and  honesty  of  any 
one  of  such  officers  and  agents,  then  you  are 
instructed  that  your  verdict  should  be  In 
favor  of  such  defendant." 

Concerning  the  cause  of  action  and  the 
proof  required  to  justify  a  recovery,  the  su- 
preme court  of  Nebraska  said: 

"The  petitions  show  misfeasance  and  mis- 
management on  the  part  of  the  defendants, 
as  ollicere  of  the  bonk,  and  that  the  bank 
thereby  sustained  damiages,  but  they  show 
■ore  than  that.  They  sliow  that  the  de- 
«7  a  0^-41. 


fendants  made  and  published  false  and  mis- 
leading statements  oonceming  the  <<''"■■'<«» 
condition  of  the  bank,  whereby  the  plain- 
tiffs were  induced  to  become  and  remain  Ita 
creditors,  to  tbeir  damage.  In  short,  what- 
ever other  allegation  may  be  oontained  In 
the  petition,  they  also  contain  sufQcient  to 
constitute  a  common -law  action  for  deceit. 
That  the  party  upon  whom  the  deceit  or 
imposition  was  practised  by  the  otQeers  of 
a  national  bank  may  maintain  an  action 
against  them  In  his  own  name  and  behalf^ 
for  damages  resulting  to  him  therefrom,  andj^ 
tliat  his  right  ofactlon  does  not  rest  on  the* 
Federal  statutes,  but  the  oommon  law,  U 
no  longer  an  open  question. 

"^t  was  Ineombent  on  the  plaintiffs  to  m- 
tablish,  by  a  preponderance  of  the  evidenee; 
(1)  That  the  defendants  puMIshedtheatate- 
ments  purporting  to  ahow  the  flnandal  con- 
dition of  the  Capital  National  Bank  or  par- 
ticipated in  the  publication  thereof;  (2) 
That  such  statements  were  false;  (S)  That 
the  plaintiffs  severally  relied  upon  such 
statements  and  believed  them  to  be  true, 
and  were  thereby  misled,  to  their  Injury.  A* 
to  the  first  proposition,  the  evidenee  showf 
that  none  of  the  statements  were  actually 
made  by  all  of  the  defendants,  but  that  each 
defendant  participated  In  making  some  of 
them.  It  is  urged  on  behalf  of  the  defend- 
ant Thompson  that  he  participated  in  mak- 
ing but  one  of  them.  That  Is  a  mistake; 
the  evidence  is  oonclnaive  that  he  signed  and 
participated  in  making  at  least  four  of  them, 
the  first  being  that  made  and  published  De- 
cember 28,  1886,  the  last,  that  made  and 
published  July  0,  1891.  The  mistake  arises, 
perhaps,  from  the  construction  whiah  the  de- 
fendants seem  to  place  on  the  petitions. 
The  petitions  set  out  two  of  tlw  >tat*- 
ments  at  length,  but  it  is  also  alleged  that 
at  divers  other  times  and  dates,  between  the 
28th  day  of  December,  I8S6,  and  the  21at 
day  of  January,  ISB3,  the  defendants  made 
and  published  other  false  and  misleading  re- 
ports purporting  to  show  the  condition  of 
the  bank  which  were  relied  upon  by  the 
plaintiff.  The  defendants  appear  to  take 
the  position  that  plaintiffs  should  be  re- 
stricted to  the  two  reports  set  out  at  length. 
We  do  not  think  so.  The  allegations  of  the 
petitions  are  suflldently  brood  to  admit 
proof  of  any  and  all  statements  made  on 
and  between  the  dates  just  mantloned.  If 
deflnitenees  and  certainty  required  all  such 
statements  to  be  set  ont  at  length,  the  rem- 
edy was  by  motion." 

It  is  not  to  be  doubted  that,  although  the 
plaintiff  alleged  the  making  of  false  verbal 
and  written  statemmits,  there  was   no  at-  ^ 
tempt    to    establish   any   verbal   misrepre-  J^ 
senLttlons.    It  li*also  certain,  even  if  it  be* 
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oonetded,  ar^umJo,  th^t  Uwn  via  Mme  art- 
d«iiM  tending  to  ihow  tha  making  of  al- 
leged written  repreMiitatioiia  other  tlun 
thoH  oontkined  in  the  offldal  reporti  made 
by  the  uioeiatlon  to  the  Comptroller  of 
the  Curreney,  uid  publiihed  in  oonfonnlty 
to  the  national  bank  urt,  that  aneh  latter 
■tatementa  were  counted  upon  tn  the  amend- 
•d  petition,  and  were,  if  not  axelnaiTely, 
oertalnlj  priucipally,  the  ground*  of  the  al- 
1^^  false  representatlona  eorered  by  the 
proof.  Under  this  state  of  the  record,  ir- 
reapeetive  of  the  nature  and  extent  of  the 
proof  required  to  maintain  an  action  of  de- 
ceit at  oommon  law,  the  question  ia:  IHd 
the  supreme  court  of  Nebraaka  rightfully 
decide  that  the  plaintiff  was  entitled  to  re- 
eoTer  against  the  defendant  direotora  upon 
proof  merely  of  the  following  facts:  "(1) 
That  the  defendants  published  the  state- 
ments purporting  to  etiow  the  financial  con- 
dition of  the  CapiUl  National  Bank  or  par- 
ticipated in  the  publication  thereof;  (2) 
That  Bueh  statements  were  false;  (3)  That 
the  plaintiffs  leverally  relied  upon  such 
statements  and  beliavEd  them  to  be  true, 
and  were  thereby  mieled,  to  their  Injury  t" 
And  the  exact  import  of  the  propositions 
which  were  thn*  stated  by  tlie  court  below 
and  were  made  the  teat  of  the  right  of  the 
plaintiff  to  recover  is  plainly  shown  by  an 
opinion  of  the  Nebraska  court  cited  in  its 
opinion  in  this  ease;  ois.,  Qemer  r.  Mosber, 
SS  Neb.  13S,  4S  LJUL  244,  78  N.  W.  3S4, 
which  inrolTed  the  lUbllity  of  the  directors 
of  the  very  same  national  bank  with  whose 
failure  this  record  is  concerned.  The  court 
•aid: 

"The  defendants  in  the  present  suit,  who, 
as  directors,  attested  the  reports  made  by 
the  Capital  National  Bank  to  the  Comp- 
troller of  the  Currency,  by  such  act 
Touetied  for,  or  certified  to,  the  absolute 
truthfulness  of  the  statements  therein  oon- 
t^ned,  and  not  that  the  report  was  correct 
so  far  M  the  directors  knew  or  had  been  ad- 
vised by  the  proper  performance  of  their 
duties  as  directors.  The  means  of  informa- 
tion, thii  record  shows,  were  accessible  to 
them.  It  was  their  duty  to  know  whettier 
,ths  reports  were  eorreot  or  not. 

3  t'Ta  (mr  view,  whether  the  attesting  di- 
netors  posseased  knowledge  of  the  falsity 
of  their  reports  ia  wholly  immaterial.  They 
were  in  fact  false  and  nntme,  and  those  who 
deposited  money  with  the  bank,  or  who  pur- 
eliased  stock  of  tlie  corporation.  In  reliance 
Upon  the  truthfulness  of  the  contents  of 
those  reports,  were  as  much  deceired  and 
damaged  thereby  as  though  the  directors, 
when  they  signed  the  reports,  knew  them 
to  be  false.  That  they  were  innocent  of  the 
true  sitnation  or  oondition  of  the  affairs  of 


the  liank  Is  wholly  an  unimportant  Mnsid- 
eration,  slnoe  proof  of  a  «efo»t*r  Is  not  nee- 
emary  to  a  recovery.  This  court  has  fre- 
quently asserted  that,  to  maintain  an  action 
for  false  representations,  it  is  not  essential 
that  it  ba  shown  that  they  were  intention- 
ally or  knowingly  mode  by  the  defendant 
TIiIb  is  the  rule  in  ordinary  causes,  and  no 
valid  reason  can  be  suggested  or  pointed  ont 
why  the  same  principle  should  not  apply  in 
actions  for  deceit  against  ths  director*  of  • 
banking  eorporation.  Certainly  no  case  has 
corns  under  our  olwerration  which  has  made 
an  exception  in  their  favor." 

The  proper  solution  of  the  question  above 
propounded  necessitate*  a  consideration  of 


By  i  24  of  the  national  bank  act  of  Feb- 
ruary 26,  1863  (chap.  SB,  12  Stat,  at  L.  MS, 
671),  each  association  wae  required  to  make 
and  forward  to  tlie  Comptroller  of  the  Cur- 
rency quarterly  reports,  containing  "a  true 
statement  of  the  condition  of  the  aseocta- 
tion  making  such  report,"  in  respect  to 
enumerated  item*,  and  it  was  provided  that 
such  report  "sliall  be  verified  by  the  oath 
or  affirmation  of  the  president  and  cashier, 
and  all  wilful  false  swearing  in  respect  to 
such  report  shall  ba  perjury,  and  subject  to 
the  punishment  prescribed  by  law  for  *uch 
offenae."  It  was  made  the  duty  of  the 
Comptroller  to  publish  full  abstracts  of  such 
reports,  a*  to  specified  items,  in  newspapers 
printed  in  the  cities  of  Washington  and 
New  York,  "and  a  separate  report  of  each 
association"  was  required  to  be  published, 
at  the  expense  of  the  association,  In  a  news-S 
paper*pttb1iBbed  in  the  place  where  such  as-!* 
sooiatlon  was  established.  Associations  lo- 
cated in  a  nnmber  of  the  leading  dties  were 
also  required  to  publisli.  In  a  newspaper 
published  where  the  association  was  located, 
a  statement,  under  the  oath  of  the  president 
or  cashier,  of  the  condition  of  the  associa- 
tion, showing  the  average  amount  of  loans 
and  discounts,  spede,  deposits,  and  circula- 
tion. By  {  46  tlie  cashier  of  each  associa- 
tion wa*  required  after  each  dividend  to 
make,  under  oath,  "a  full,  clear,  and  ae- 
eurate  statement  of  the  condition  of  the  as- 
Bociatbn,"  enumerating  specified  particulars, 
wliieh  statement  was  to  be  forthvrith  trans- 
mitted to  the  Comptroller  of  the  Currency. 
The  national  bank  act  of  June  8,  ISSl  {chap. 
100,  13  SUt.  at  L.  100),  substantially  re- 
enacted,  in  a  much  condensed  form,  the  re- 
quirements as  to  quarterly  reports  of  the 
financial  condition  of  each  association.  Tbs 
abstract  of  such  reports  was  required,  how- 
ever, to  be  published  by  the  Comptroller 
only  in  the  city  of  Washington,  and  erery 
association  was  required  to  make  a  monthly 
statement  of  ita  ooudiUoa  under  tlia  OAtk 
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of  the  presldeot  or  eaabler.  For  Meh  daj' 
ftfter  five  days'  deU;  in  making  ft  report 
each  bank  was  made  U&bU  to  a  penalt;  of 
1100,  The  act  of  IBM  did  not  contain  a  ra- 
quirement  for  tha  making  and  transmittal 
to  the  Comptroller  of  a  statement  following 
the  declaration  of  a  diridend. 

By  an  act  approved  March  3,  ISflS  (chap. 
130,  IS  Btat.  at  L.  32S,  U.  S.  Comp.  Stat. 
1901,  p.  3408),  in  lieu  of  the  reports  re- 
quired b;  the  national  bank  act  of  lS<t4,  it 
va*  made  the  duty  of  each  association,  on 
the  requisition  of  the  Comptroller,  to  make 
not  less  than  Sre  reports  in  eaeh  year. 
These  reports  were  not  only  required  to  be 
verified  "by  the  oath  or  affirmation  of  the 
president  or  cashier  of  snoh  ossodation,"  but 
to  be  "attested  by  the  signature  of  at  least 
three  of  the  directors."  Publication  of  such 
reports  was  required  to  be  made  in  a  news- 
paper published  in  the  plaoe  where  the  asso- 
ciation was  establUhed,  and  a  penalty  of 
tin  for  each  day's  delay  after  a  speciQed 
time  in  making  and  transmitting  the  report 
^  was  authorized  to  l>e  retained  by  the  Treos- 
Jj  nrer  of  the  United  States  out  of  interest  due 
•  the 'association.  Each  association  was  also 
required  to  make  a  report,  attested  by  the 
oath  of  its  president  or  cashier,  within  ten 
days  after  the  declaration  of  a  dividend, 
stating  the  amount  of  ea^  dividend  and  the 
amount  of  net  earnings  in  excess  of  aueh 
dividends. 

As  embodied  In  the  Revised  Statutes  the 

provision  became  {  6211  (U.  S.  Comp.  Stat. 

1001,  p.  340B),  and  is  copied  In  the  margin-f 

By  I  30  of  the  set  of  1S6S,  as  well  as  by 

tSeo.  S211.  Svery  association  shall  make 
to  the  Comptroller  of  the  Currency  not  less 
than  five  reports  during  each  year,  according 
to  the  form  which  may  be  proscribed  by  him, 
Tcrified  by  the  oath  or  affirmation  of  the 
president  or  cashier  of  such  association  and 
attested  by  the  signature  of  at  least  three 
of  the  directors.  Each  such  report  shall  ex- 
hibit, in  detail,  and  under  appropriate  heads, 
the  resources  and  liabilities  of  the  [assoda- 
tions]  [association]  at  the  dose  of  business 
on  any  past  day  by  him  speeifled ;  and  shall 
be  transmitted  to  the  Comptroller  within 
five  days  after  the  reedpt  of  a  request  or 
requisition  therefor  from  him,  and,  in  the 
same  form  in  which  it  is  made  to  the  Comp- 
troller, shall  ba  published  in  a  newspaper 
published  in  the  place  where  such  associa- 
tion Is  eetablishea,  or.  If  there  is  no  news- 
psper  in  the  place,  then  in  the  one  published 
nearest  thereto  in  the  same  county,  at  the 
expense  of  the  association;  and  such  proof 
of  publication  shall  be  furnished  as  may  be 
required  by  the  Comptroller.  The  Comptrol- 
ler shall  also  have  power  to  call  for  special 
rnjorts  from  any  particular  ajHOoiation 
whenever,  in  his  judgment,  the  aame  are 
necessary  in  order  to  a  full  and  oomplete 
knowledge  of  its  oonditloa. 


t  9  Of  the  act  of  1804,  a  director  of  a  na- 
tional  bank  waa  required,  tnter  alia,  as  ha 
ia  now  required  by  J  SI47,  Bev.  Btat.  (U. 
S.  Comp.  Stat.  lOOl,  p.  3464],  to  "take  an 
oath  that  he  will,  so  far  as  the  duty  de- 
volves on  him,  diligently  and  honestly  ad- 
minister the  affatn  of  such  oasociatlon,  and 
will  cot  knowingly  violate,  or  willingly  per- 
mit to  be  violated,  any  of  the  provisions  of 
this  title."  In  tha  acU  of  1863  and  1864 
the  concluding  word  used  waa  not  "title," 
but  "act." 

Sections  60  and  G2  of  the  act  of  18«3  (12 
Stat,  at  L.  67B,  630,  chap.  SB]  were  practi- 
cally identical,  and  H  S3  and  SG  of  the  act 
of  1SS4  [13  Stat,  at  L.  116,  chap.  106,  U.  S. 
Comp.  Stat.  1901,  pp.  3S1G,  3407)  were  also 
substantially  alike,  and  by  thcMe  eectiona 
civil  and  criminal  llalnlities  were  authorised 
to  be  assessed  against  and  imposed  upon  di- 
rectors of  banking  associations  in  certain » 
oontingendes.  Section  62  of  tha  act  of  IS63m 
•and  I  65  of  the  act  of  1864 — as  supplement-* 
ed  by  the  act  of  April  6,  18S9  (chap.  11, 
16  Stat  at  L.  T),  construed  in  the  act  of 
July  8,  I6T0  (chap.  226,  16  Stat  at  L.  lOS, 
U.  S.  Comp.  Btat  1901,  p.  3497),  making  it 
on  offense  to  aid  or  abet  an  officer  or  agent 
of  any  association  in  doing  the  aiAa  pro- 
hibited in  i  S6  of  the  act  1864,  with  Intent 
to  defraud  or  deceive— became  |  SZOO  of  tho 
Berised  Statutes  (U.  8.  Comp.  Stat  1001, 
p.  34BT].    It  Is  copied  tn  tha  margln4 

Section  SO  of  tha  act  of  1863  and  1  63  of 
the  act  of  1B64  became  |  S239  of  the  Bevisad 
Statutes,  reading  aa  follows: 

"See.  6230.  If  the  directors  of  any  na- 
tional banking  association  shall  knowingly 
violate,  or  knowingly  permit  any  of  the  of- 
fleers,  agents,  or  servants  of  tha  aasodatloit 

t  See.  6200.  Bvery  preeidBnt,  director, 
eaabier,  teller,  derk,  or  agent  of  any  asso- 
ciation, who  embemlaa,  Aitraots,  or  wil- 
fully misapplies  any  of  the  moneys,  fundi, 
or  credits  of  the  association,  or  who,  with- 
out authority  from  the  direeton.  Issues  or 
puts  in  drculation  an^  of  the  notes  of  tha 
association;  or  who,  without  such  authority. 
Issues  or  puts  forth  any  certiflcate  of  depos- 
it, draws  any  order  or  bill  of  exchange, 
makes  any  acceptance,  assigns  any  ncSa, 
bond,  draft,  biU'of  exchange,  mortgage,  judg- 
ment, or  decree;  or  who  makes  any  false  en- 
try in  any  book,  report,  or  statement  of  tha 
association,  with  intent,  in  either  ease,  to  in- 
jure or  defraud  the  aasodation  or  any  other 
company,  body  politic  or  corporate,  or  any 
individual  person,  or  to  deceive  any  officer 
of  the  assodation  or  any  agent  appointed 
to  examine  the  affairs  of  any  such  associa- 
tion; and  every  person  who,  with  like  in- 
tent, aids  or  abets  any  officer,  derk,  or 
agent  in  any  violation  of  tliia  seetloo^— shall 
be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  tasa  than  flva  years 
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to  TloUta,  any  of  tlio  proyiaion*  of  this 
tltls,  ftll  tlw  rights,  privileges,  ttod  fran- 
•hise*  of  the  aBsodation  ahall  be  thereby 
forfeited.  Such  violation  ahRll,  however,  b* 
detenDined  and  adjudged  by  a  proper  dr- 
onlt,  district,  or  territorial  court  of  the 
United  States,  in  a  suit  brought  for  that 
purpose  by  tbe  Comptroller  of  the  Cur- 
rent, in  hia  own  name,  before  the  asiocia- 
tlon  shall  be  declared  diasolved.  And  in 
aues  of  iDch  violation,  every  director  who 
participated  In  or  aasented  to  the  same  shall 
ke  held  liable  in  his  personal  and  individual 
capacity  for  all  damagea  which  the  assoda- 
Uon,  its  shareholdera,  or  any  other  person, 

^  shall  have  sustabed  In  oonsequemee  of  such 

S  vWlation." 

■  *A*  in  the  early  acts  relating  to  the  na- 
Uooal  banks,  so  In  the  seetioua  of  the  Ke- 
Tlsed  Statutes  on  the  same  subject,  there 
are  many  provisions  spedflcally  enjoining 
tbe  doing  or  not  doing  of  certain  acta  by  the 
association  or  Its  ofScera.  Thus,  by  )  0137, 
Bev.  Stat.,  U.  5.  Comp.  SUt.  1901,  p.  3480 
(formerly  f  28  of  the  aot  of  1864),  a  na- 
tional bank  is  prohibited  from  acquiring  real 
estate  for  purposes  other  than  those  speci- 
fied In  the  act,  and  Is  forbidden  to  hold  real 
estate,  under  certain  contingendei,  more 
than  a  spedfled  length  of  time;  by  f  S200, 
Rev.  Stat.,  U.  B.  Comp.  Stat.  IHl,  p.  3404 
(formerly  S  20  of  the  act  of  1864),  it  Is  pro- 
hibited to  loan  to  any  person  or  corporation 
In  ezcMS  of  one  tenth  of  the  capital  stock 
of  a  bank;  by  i  5201,  Bev.  Stat.,  U.  8.  Comp. 
Stat.  1901,  p.  3494  {formcriy  )  3S  of  the  act 
•f  1804],  hanking  aisodationa  ar«  forbidden 
to  loan  or  purchase  their  own  stock;  by  ( 
6202,  Hev.  Stat.,  U.  S.  Comp.  Stat.  1901,  p. 
3494  (formeriy  {  30  of  the  act  of  1804),  as- 
sociations are  forbidden  to  become  indebted 
or  become  in  any  way  liable  exceeding  the 
amount  of  thdr  capital  stoolc  except  on  ac- 
count of  spedfled  demands;  by  |  0203,  Rev. 
Stat.,  U.  a.  Comp.  Stat.  1901,  p.  S49fi  (for- 
merly section  37  of  the  act  of  1864) ,  a  restric- 
tion is  imposed  upon  the  use  of  drculatlng 
notes;  by  |  0204,  Rev.  Stat.,  D.  S.  Comp. 
Stat.  1901,  p.  3495  (formerly  i  38  of  the  act 
of  1664),  the  withdrawal  of  the  capital  of 
an  assodatioD  while  continuing  its  opera- 
tions is  forbidden,  eittier  in  tue  form  of  div- 
idends or  otheiwise;  and  t  6206,  Rot.  Stat., 
U.  S.  Comp.  Stat.  1901,  p.  3406  (formerly  S 
39  of  the  act  of  1804),  embodies  a  restriction 
upon  the  nse  of  notes  of  other  banks.  In 
addition  to  these  sectiona  of  course  may  be 
eonsidered  the  various  sections  enjoining  the 
making  and  publishing  of  periodical  reports 
of  the  association,  to  which  wa  have  here- 
tofore referred. 

It  thus  becomes  ohvions  that  the  national 
bank  aot  imposes  upon  direotan  duties  which 
vould  sot  rest  v^a  tham  at 


and  tbat  among  such  duties  is  tbe  fumlah- 
ing  to  the  Comptroller  of  the  Currency  ro- 
ports  concerning  the  condition  of  the  bank 
and  the  publication  thereof.  Although  the 
statutory  provisions  Bubaequent  to  the  aeti, 
of  1863,  relating  to  the  making  and  publish-  Jj 
ing  of  such  reports,  do  not,  as  did^he  act  of  ■ 
1S63,  expressly  requite  that  the  report,  when 
made,  should  contain  a  "true"  statement  of 
the  condition  of  the  association,  yet,  by 
necessary  implication,  such  is  tbe  character 
of  the  statement  required  to  be  made,  and 
by  the  like  Implication  the  making  and  pub- 
lishing of  a  false  report  is  prohibited. 

Considering  the  text  of  the  national  bank 
act,  as  now  embodied  in  tbe  Geviaed  Stat- 
utes, induding  !  6230,  we  think  the  latter 
section  affords  the  exclusive  rule  by  whlc^ 
to  measure  the  right  to  recover  damages 
from  directors,  based  upon  a  loss  alleged  to 
have  resulted  solely  from  the  violation  l^ 
such  directors  of  a  duty  expressly  imposed 
upon  them  by  a  provision  of  the  act.  By  tbo 
first  sentence  of  the  section  mentioned  a  for- 
feiture of  the  charter  is  entailed  "if  the  di- 
reotors  of  any  national  banking  assodatioQ 
shall  knowingly  violate,  or  tcnowingly  per- 
mit any  of  the  officers,  agents,  or  servants 
of  the  association  to  violate,  any  of  the  pro- 
visions of  this  title."  And  tbe  last  sentenM 
ordains  the  rule  by  which  dvil  liability  is  to 
be  determined,  by  providing  that  "every  di- 
rector who  participated  in  or  assented  to  tbe 
same  shall  be  held  liable  In  bis  personal  and 
individual  capadty  for  all  damages  which 
the  assodation,  Ita  shareholders,  or  any  oth- 
er person  shall  have  sustained  in  conse- 
quence of  such  violation."  As  the  seetioB 
thus  comprehends  all  the  express  commands 
to  do  or  not  to  do,  as  to  directors,  con- 
tained In  the  national  bank  act,  and  hesidea 
specifies  the  nature  of  the  conduct  of  di- 
rectors from  which  their  civil  liability  for 
violation  of  such  commands  may  arise.  It 
results  that  liability  cannot  be  entailed  npoB 
them  by  exacting  a  different  and  higher 
standard  of  conduct  as  regards  such  com- 
mands than  that  eatabliahcd  by  the  statuts 
without  depriving  directors  of  an  immunity 
conferred  upon  tbem.  That  the  words  "shall 
knowingly  violate,  or  knowingly  permit," 
etc,  found  in  the  first  sentence  of  |  6230, 
Rev.  Stat.,  were  intended  to  expreas  tho 
rule  of  conduct  which  the  statute  estab- 
lished as  a  prerequisite  to  the  liability  of^ 
directors  for  a  violation  of  the  express  pro-  *• 
visions  *of  the  title  relating  to  national  ■ 
banks,  is  additionally  shown  by  the  oath 
which  a  director  is  required  to  take,  where- 
in, as  already  stated,  he  swears  ''that  ho 
will,  so  far  as  the  duty  devolves  on  him, 
diligently  and  honestly  administer  tbe  af- 
fairs of  such  assodation,  and  will  not  know- 
ingly violate^  or  willingly  permit  to  ha  «!»• 
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Utod,  ftnj  of  the  proTuloiw  of  this  title." 
Ukrk  the  contrast  between  the  general  com- 
mon-law dnt)'  to  "diligently  and  honestly  ad- 
minliter  the  affairs  of  the  tusodation"  and 
the  distinct  emphasis  embodied  in  the  prom- 
iae  not  to  "knowingly  violate,  or  willingly 
permit  to  be  violated,  any  of  the  provisions 
of  this  title."  In  other  words,  as  the  stat- 
ute does  mit  reliere  the  directors  from  the 
oommon-law  duty  to  be  honest  and  diligent, 
the  oath  exacted  responds  to  snch  require- 
ments. But  as,  on  the  other  hand,  the  stat- 
ute impose*  certain  express  duties  and  makes 
a  knowing  violation  of  such  oommanda  the 
t«st  of  civil  liability,  the  oath  in  this  regard 
also  conforms  to  the  requirements  of  the 
statute  by  the  promise  not  to  "knowingly 
violate,  or  willingly  permit  to  be  violated, 
any  of  ths  provisions  of  this  title." 

And  general  considerations  as  to  the  spirit 
and  Intent  of  the  national  bank  act  (Easton 
V.  Iowa,  1S8  n.  8.  220,  47  L.  ed.  4S2,  23  Sup. 
Ct.  Rep.  eeS;  Davis  v.  Elmira  Sav.  Bank,  161 
O.  a  «76,  40  L.  ed.  TOO,  16  Sup.  Ot.  Rep. 
S02)  also  render  necessary  the  oonciusion 
that  the  measure  of  responsibility  concern- 
ing the  violation  by  direeton  of  express 
commands  of  the  national  bank  act  Is,  In 
the  nature  of  things,  exclusively  governed 
hj  the  specific  provisions  on  the  subject  con- 
tained in  that  act.  Thus,  a  contrary  con- 
clusion would  lead  to  a  varying  measure  of 
responsibility  in  the  several  states,  in  which 
the  question  of  liability  might  arise,  de- 
pending upon  the  conceptions  of  the  state 
eonrts  of  last  resort  as  to  the  meaning  of 
tlks  act  of  Congress  imposing  the  duty. 
Hence,  it  would  follow  that  the  same  pro- 
vision of  the  statute  might  mean  one  thing 
In  one  state  and  a  different  thing  in  another. 
The  confusion  which  would  result  is  aptly 
Illustrated  by  a  review  made  by  ths  su- 
preme court  of  Ohio  In  the  recent  case  of 
-  Uason  V.  Moore,  73  Ohio  St.  27G,  4  L.RjL 
5  (Nj8.)  EOT,  78  N.  E.  932,  of  the  conflicting 
■  state  adjndioatlons  as  to  tbe*proper  rule  to 
be  applied  to  fix  the  liability  of  bank  dl- 
rectors  to  third  persons  In  an  action  of  de- 
oeit  at  common  law.  The  fraatration  of  the 
public  policy  embodied  in  the  national  bank 
aystem  by  the  crippling  of  the  usefulness 
of  snch  institutions,  which  would  result 
from  holding  that  directors.  In  performing 
the  duties  imposed  upon  them  l^  the  na- 
tional Unk  act,  might  be  held  lUble  eMlly, 
not  by  the  standard  of  conduct  which  the 
act  provides  for  a  violation  of  Its  express 
commands,  but  by  another  and  Afferent  one, 
is  apparent.  Under  such  a  conception  it 
might  well  be  that  prudent  and  responsible 
persons  would  decline  to  assume  the  dis- 
diarge  of  the  dnties  imposed  by  the  statute 
beoanss  of  the  haxard  of  an  uneertain  pe- 


cnuiary  liability  which  the  statute  imposIn|[ 
the  duty  did  not  contemplate. 

The  civil  liability  of  national  bank  dlre«t> 
ors,  then.  In  respect  to  the  making  and  pub- 
lishing of  the  ofBcial  reports  of  the  condition 
of  the  bank,  a  duty  solely  enjoined  by  the 
statute,  being  governed  by  the  national  bank 
set,  it  Is  self-evident  that  the  rule  ex- 
pressed by  the  statute  is  exclusive,  be- 
cause of  the  elementary  principles  that  wbero 
a  statute  creates  a  duty  and  prescribes 
a  penalty  for  nonperformance,  the  rule  pre- 
scribed in  the  statute  is  the  exclusive  teat 
of  liability.  Farmers'  &  U.  Nat.  Bank  v. 
Dearing,  01  V.  B.  29,  35,  Z3  L.  ed.  196,  199, 
and  cases  cited.  The  error  in  the  decision 
below  beoomes  at  once  apparent  when  its 
correctness  is  tested  by  the  rule  that  the 
statute  is  applicable  and  preacribes  the  ex- 
eln^ve  test  of  liaUlity.  The  doctrine,  aa 
we  have  seen,  upon  which  the  oonrt  ImIow 
rested  its  judgment,  was  that  directors  of  a 
national  bank  who  merely  negligently  par- 
ticipat«d  in  or  assented  to  the  making  and 
publishing  of  an  untrue  official  report  of 
the  condition  of  the  bank  were  civilly  liable 
to  anyone  deceived  to  his  injury  by  such 
report.  Indeed,  in  one  aspect,  the  ruling  be- 
low went  further  than  this,  since  It  was,  in 
substance,  decided  that,  despits  the  exercise 
of  diligence  iq  the  director,  if  he  attested 
aa  untrue  report  he  was  dvilly  liable,  be- 
cause he  did  so  at  his  risk,  since  it  was  his  ^ 
dnty  to  know  or  to  refrain  from  acting,  ud 
That  this  imposed  a* higher  standard  of> 
conduct  than  was  required  by  the  statute  Is 
obvious,  but  Is  dearly  also  established  by 
previous  dedsions  of  this  court,  painting 
out  that  where  by  law  a  responsibility  is 
made  to  arise  from  the  violation  of  a  atat- 
ute  knowingly,  proof  of  something  mora 
than  negligence  is  required;  that  is,  that 
the  violation  must  in  effect  be  intentlonaL 
McDonald  v.  Williams,  174  U.  8.  397,  43  L. 
ed.  1022,  18  Sup.  Ct.  Rep.  743;  Potter  v. 
United  States,  16C  U.  S.  438,  448,  39  L.  ed. 
214,  217,  IG  Bup.  Ct.  Rep.  144,  and  cases 
dted.  Sm,  abo,  Utiey  v.  Hilt,  165  Mo.  232, 
264,  et  seq.  49  L.R.A.  323,  7S  Am.  St.  Rep. 
669,  56  B.  W.  1091,  and  eases  dted. 

Uf  course,  in  what  has  been  said  we  have 
confined  ouradves  to  the  precise  question 
arising  for  decision,  and  therefore  must  not 
be  understood  as  expressing  an  opinion  as 
to  whether  and  to  what  extent  directors  of 
national  banks  may  be  dvilJy  liable  by  the 
prindples  of  the  common  law  for  purely 
voluntary  statements  made  to  Individuals 
or  the  public,  embodying  false  representa- 
tions as  to  the  flnandal  condition  of  the 
bank,  by  which  one  who  has  rightfully  re- 
lied upon  such  representation  has  been 
damaged.  Ami  because  we  have  applied  in 
this  case  to  the  dnty  expressly  Imposed  ^ 
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tlM  statnte  tli*  aUndkrd  of  conduct  ertftb- 
liilted  tberein  we  mnat  not  be  considered 
M  expressing  an  opinion  upon  the  correct- 
neM  of  the  views  enunciated  b^  the  court 
below  concerning  the  standard  wbich  should 
be  applied  solelj  under  the  prineiptas  of  the 
eomioou  law,  to  6x  the  dvU  liabilities  of 
directors  in  an  action  of  deceit.  See  Sngga 
T.  Spaulding,  141  U.  S.  132,  3fi  L.  ed.  e62, 
11  Sup.  Ct.  Rep.  624. 

There  ia  a  suggestion  that  the  subject- 
tnatter  of  this  controversjr  U  so  inherently 
Federal  that,  although  the  judgments  of  the 
drenit  court  and  of  the  circuit  oourt  of 
appeale,  remanding  the  cause  to  the  state 
eourt,  may  not  be  re-examined  (25  Stat,  at 
L.  436,  chap.  868,  U.  S.  Comp.  Stat.  1001,  p. 
BOO),  nerertheleu  it  should  now  be  decided 
that  the  state  court  was  wholly  devoid  of 
jurisdiction.  This  claim  is  predicated  upon 
the  provision  of  I  B2S0,  Bar.  Btat.,  confer- 
ring exclusive  jurisdiction  on  oourte  of  the 
United  States  to  declare  a  forfeiture  of  the 
idiarter  of  a  national  bank  as  the  result  of 
^  wrongs  committed  by  the  directors,  and  the 
2  contention  that  a  declaration  of  such  for- 
■  feitnie  ia  a  prerequisite  to'an  action  to  en- 
force the  dvll  liability  of  directors,  and  that 
such  action  could  only  be  brought  In  the 
oourt  of  the  United  States  after  a  forfd- 
tnre  has  been  adjudged.  We  content  our- 
selves with  saying  that  ws  think  these  eon- 
tantions  are  without  merit. 

It  follows  from  what  has  been  ei^d  that, 
as  to  Mosher  and  Ontcalt,  two  of  the  persons 
named  as  plaintiffs  In  error  in  the  writ  and 
dtatioD,  the  writ  of  error  Is  dismissed  for 
want  of  prosesntion;  as  to  the  other  plain- 
ttfTs  in  error,  the  judgment  below  is  reversed 
and  the  case  ia  remanded  for  further  pro- 
•eedings  not  inconsistent  with  this  opinion. 


'  UTIQA.  BANE.  (No.  231.) 
GBABLBS  B.  TATES  et  aL,  Flffs.  In  Brr., 

THOMAS  BAIUIT.  (No.  SK.) 
OEUBLES  E.  TATES  et  aL,  Flffs.  in  Err., 

T, 

BANE  OF  BTAPOIHUBST.  (No.  SW) 

Judgments— rsa  judicata. 

A  judgment  sustaining  a  demurrer  to 
the  petition  \a  an  action  by  a  creditor  of  a 
national  bank  against  the  directors,  because 
the  oourt  was  of  the  opinion  that  the  peti- 
tion only  stated  a  right  to  recover  for  vio- 
lations of  the  national  bank  aet,  causing 
damage  to  the  bank  as  such,  the  right  to 
tseorer  for  which  was  an  asset  of  the  bank, 
•oforceable  only  by  its  reeslTer,  Is  not  a 


bar  to  a  recovery  in  another  action  between 
the  same  parties  under  a  petition  which  seta 
up  a  right  to  recover  for  the  individnal  loss 
suffered,  as  distinct  from  the  right  of  tiie 


[Nos.  231,  232,  233.] 


IN  EBBOR  to  the  Supreme  Court  of  tbe 
State  of  Nebraska  to  review  judgments 
affirming  judgments  of  the  District  Court 
of  Seward  County,  in  that  state,  in  favor 
of  plaintiffs  in  actions  to  charge  tlie  di- 
rectors and  officers  of  n  national  bank  with 
liability  for  false  representations  as  to  the 
bank's  flnandal  oondition.  Dismissed  for 
want  of  pToseoutlon  as  to  some  of  the 
plaintiffs  in  error,  and  reversed  as  to  the 
others,  and  remanded  for  further  proceed- 
ings. 

See  same  ease  below  (Neb.)  lOfi  N.  W. 
287. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Halleck  F,  Rose,  J.  W.  Deweese, 
and   Frank   E.   Bishop  for  plaintiffs  In  er- 

Messrs.  Lionel  C.  Burr,  John  J.  Thomas, 
Charles  L.  Burr,  Richard  8.  Norval,  and 
William  B.  a  Brown  for  defendant  In  er- 


*  Mr.  Justice  White  delivered  the  opinion  of  • 
the  oourt: 

These  are  the  actions  referred  to  In  the 
opinion  just  announced  in  Ho.  230,  Tatee 
V.  Jones  Nat  Bank  [206  U.  S.  156,  Gl  L.  ed. 
lOOZ,  27  Sup.  OL  Bep.  638],  as  companion 
actions  with  that  case  and  as  having  been 
tried  with  it  Tbe  issues  raised  below  and 
the  qaestions  of  law  which  here  arise  for  de- 
cision are,  therefore,  the  same  as  in  No.  230, 
and  the  reasons  (Iven  In  the  opinion  In  that 
ease  require  a  reversal  of  the  judgments  In 

In  the  Bailey  Case  (No.  232),  however, 
there  Is  a  question  not  presented  In  the 
others,  which,  if  determined  In  favor  of  the 
plaintiffs  In  error  In  that  caae,  will  finally 
settle  that  particular  oontroversy.  Refer- 
ring, therefore,  to  the  opinion  in  the  Jones 
Nat.  Bank  Case  for  the  general  grounds 
of  reversal  in  the  three  oasee,  we  come  to 
consider  the  particular  ground  which  is  ad- 
ditionally relied  upon  In  the  B^ley  Case 
as  establiehing  that  the  decree  of  reversal 
in  that  ease  should  be  made  conclusive  of 
the  entire  controversy. 

By  a  "second  defense,"  the  defendanta 
pleaded  aa  rn  jitdioata  a  judgment  asserted 
to  have  been  rendered  In  their  favor  in  an 
action  brought  by  the  same  plaintiff  Ib 
Laneaster  eounty,  Nebraska,  which  was  n- 
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*  moTed  into  tbe  eircuit  court*of  the  United 
Btftt««,  where,  upon  the  etutklniug  of  a 
damnrTBT  to  the  petition,  a  judgment  of  dle- 
ntiual  WM  entered  which  wu,  by  the  eir- 
enit  court  ol  ^ppetle,  affirmed.  11  C.  G.  A. 
aCM.  ST  U.  8.  App.  230,  63  Fed.  488. 

Despite  the  introduction  In  evidence  of 
the  judgment  roll  in  the  oaM  jiut  referred 
to,  which,  for  oonTenienoe,  we  term  the 
lAneaater  eoantj  action,  the  jury  In  this 
•aae,  over  the  objection  and  azeeption  of  the 
defendante,  were  in  effect  tnitrueted  that 
the  judgment  In  the  former  action  did  not 
operate  oa  a  l>ar  to  a  recovery  In  the  present 
ease.  Eadi  defendant,  in  a  motion  for  a 
new  trial,  alleged  the  commission  of  c 
by  the  court  In  "failing  to  give  full  faith 
and  credit"  to  the  judgment  of  tlie  circuit 
court  of  appeals  in  the  lancaster  county 
action.  The  supreme  court  of  Nebraska  i 
sidered  the  subject,  and  as  its  eonduaion 
was  that  the  judgment  of  the  circuit  court 
of  appeals  was  not  res  juditiata  of  the  isw 
In  this  cause,  it  therefore  decided  that, 
refusing  to  give  effect  of  r»»  judioata  to 
each  judgment,  the  triaj  eonrt  had  not 
wrongfully  denied  the  ralldity  of  an  author- 
ity exerdsed  under  the  United  States.  The 
oorreetnees  of  this  eonelosion  Is  the  par- 
tieular  question  to  be  considered  which,  as 
we  have  said,  diatinguishes  this  ease  from 
the  others. 

Whilst  the  court  below  found  that  the 
Lancaster  comity  action  was  between 
same  parties,  and,  in  its  opinion,  was  b 
substantially  upon  the  same  facts,  as  In  the 
preasnt  action.  It  based  its  ruling  denying 
the  effect  of  re*  judicata  to  the  prior  judg- 
ment upon  the  oonclusion  that,  talcing  in- 
to  view  both  the  pleadings  and  the  opinion 
Is  the  previous  action,  it  must  be  eousldered 
as  certain  that  the  ease  involved  a  different 
cause  of  action  from  the  one  presented  here. 
In  so  concluding  we  think  the  court  waa 
right. 

The  judgment  relied  upon  was  rendered 
upon  a  demurrer.  This  fact,  however,  does 
not  affect  the  cogency  of  the  judgment  if 
otherwise  efficacious  to  tndng  into  play  the 
preaumption  of  the  thing  adjudged.  North- 
em  P.  R.  Co.  V.  Blaght,  205  U.  S.  122,  133, 
SI  L.  ed.  T3S,  27  Sup.  Ct.  Rep.  442,  and  ao- 

Sthoritias  there  cited.    To  determine  whether 
^  the  judgment  In  the  former  case  was  eon- 

•  elusive  in*thlB,  in  riew  of  its  uncertainty, 
WB  must  address  ourselves  to  the  plead- 
ings In  that  case  and  consider  the  opinltai 
of  the  court  for  the  purpose  of  ascertaining 
precisely  what  was  concluded  by  the  judg- 
ment upon  the  demurrer.  National  Foundry 
ft  Pipe  Worlu  v.  Oconto  Water  Supply  Go. 
183  U.  S.  216,  £31,  4S  L.  ed.  167,  169,  22 
Sup.  Ct.  Bep.  Ill,  and  eases  dted.  Coming 
to  da  so,  we  find  tliat  the  demurrer 


snst^ned  on  the  gronnd  that  no  eause  of 
action  in  favor  of  the  plaintiff  was  stated 
in  the  petition,  tMcause  the  circuit  court  of 
appeals  waa  of  the  opinion  that  the  petition 
only  stated  a  rig^t  to  raoover  for  viotntions 
of  the  national  bank  act,  causing  damags 
to  the  bank  as  such,  the  right  to  recover 
for  which  was  an  asset  of  the  bank,  en> 
foroealile  only  by  its  receiver.  In  so  dedd- 
ing  the  court  ezpreasly  held  that  the  aver- 
ments in  the  petition  nUtivo  to  the  fraud 
and  deceit  dajmed  to  liave  been  practised 
upon  the  plaintiff  through  reports  to  the 
Comptroller  of  the  Currency  were  mere  mat- 
ter of  inducement  or  surplusage,  and  did 
not  constitute  averments  of  a  substantire 
cause  of  aetlon.  In  other  words,  the  pre- 
vious cose  was  dedded  exclusively  upon  the 
gronnd  that,  as  the  plaintiff  had  not  set 
up  any  individual  wrong  suffered  by  him, 
Init  solely  an  injury  enatalned  in  common 
with  all  other  creditors  of  the  bank,  the 
resulting  damage  was  only  recoverable  by 
the  receiver.  As,  adopting  the  construction 
given  in  the  Jones  Nat.  Bank  Case  to  a  pe- 
tition liica  unto  the  one  In  this  ease,  ws 
hold  that  the  petition  in  this  case  sets  up 
a  right  to  recover  for  the  Individual  loas 
suffered  as  distinct  from  the  right  of  the 
bank.  It  follows,  if  we  accept  the  oonstme- 
tion  given  by  the  circuit  oourt  of  appeals  to 
the  pleadings  in  the  case  wherein  the  Judg- 
ment relied  upon  waa  rendered,  that  case 
and  this  involve  different  causes  of  action. 
But  it  is  insisted  that  If  a  correct  analysis 
be  made  of  the  facts  set  out  in  the  previous 
case  tlie  result  will  be  to  demonstrate  that 
that  ease  and  this  ore  identical,  and,  there- 
fore, the  Judgment  in  the  previous  case  is 
controlling  liere.  This,  however.  Is  but  to 
assert  tliat  the  previous  judgment  was 
wrong,  and,  therefore,  in  determining  its 
effect  as  rsf  judicata  we  must  treat  It  aa 
embrodng  matters  which  it  did  not  include.  S 
To^ve  full  force  and  effect  to  the  judgment  • 
we  must  necessarily  exclude  those  things 
which  the  judgment  exduded.  To  hold  to 
the  contrary  would  be  to  decide  that  the 
former  judgment  roust  be  accepted  as  oor- 
rect,  and  yet  it  must  be  extended  to  oon- 
troversies  which  are  tieyond  Its  reach,  be- 
cause the  judgment  waa  wrongfully  ren- 

The  same  judgment  must  therefore  be  or- 
dered in  each  of  these  coaes  as  was  directed 
to  be  entered  ia  the  Jones  Nat.  Bank  Case, 
m».,  as  to  Uosher  and  Ontcalt,  two  of  the 
persons  named  as  plaintiffs  in  the  writ  of 
error  and  dtation,  the  writ  of  error  in  each 
action  is  dismissed  for  want  of  prosecution; 
OS  to  the  other  plaintiffs  In  error,  the  judg- 
ment below  in  Bach  action  is  reversed  and 
eaae  is  remanded  for  further  proeeed- 
ings  not  inconsistent  with  this  opinioL 
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KTERSTATB  OOMMERCB  COJOnSSION. 
\ 
Interstate  Commerce  Commisdon-^owen. 

1.  The  Interstftte  Commerce  CommiiBlon, 
In  miJdn^  en  Investigation  of  a  eompliint 


Bteeaificiitian  adopted         _ 

elaeeiflcation  territory,  had  the  power,  In  the 

pnblic  interest,  unembarraaaed  dj  anj  aup- 

gaed  admisaioni  contained  in  the  complaint, 
conaider  the  whole  subject,  and  the  op- 
eration of  the  classification  In  the  entire 
territory,  and  alao  how  far  its  going  into 
effect  would  be  juat  and  reasonable,  would 
create  preferences,  or  would  engender  dis- 
vimination. 

lateietate   Commerce  Commiasion — judicial 
enforcement  of  order. 
2.  Any  supposed  admission*  In  ^ 

E taint  filed  by  soap  manufacturer*  with  the 
iterstate  Commerce  Commission  as  to  the 
freif^t  rate  for  common  soap  promulgated 
In  a  classification  adopted  to  govern  in  of- 
ficial elasaification  territory  are  ineffectual 
to  deprive  a  Federal  circuit  court,  in  a 
proceeding  to  enforos  an  order  of  the  Com- 
miaaion  directing  the  carriers  to  desiat  from 
enforcing  this  Saaaiflcation  as  to  soap  in 
less  than  ear-load  lots,  of  the  power  to 
test  the  validity  of  such  order  by  the  scope 
of  the  act  to  regulate  commerce. 
Carriers — rat  ea — clasiiflcatiOD. 

5.  The  disturbance  in  the  relations  be- 
tween freight  ratee  for  soap  in  car-load  and 
leaa  than  car-load  lots  created  by  advan- 
etng  the  former  from  class  0  to  class  6,  and 
the  latter  from  class  4  to  class  S  in  a  new 
dasriflcatlon  adopted  to  govern  in  official 
elasaification  territory,  was  not  cured  by 
classifying  soap  in  leas  than  car-load  Iota 
at  20  per  cent  less  than  third  elasa,  but  not 
Ims  than  fourth  class,  where  the  result  of 
applying  this  modified  percentage  clasaifl- 
oation  to  the  varying  rates  is  to  leave  soap 
In  less  than  car-load  lots  in  the  fourth 
class  in  portions  of  the  territory  and  In  a 
higher  class  in  other  portions. 

Appeal— review  of  facte. 

4.  Finding*  of  the  Interstate  Commerce 
Oommission  that  a  elaeaifieation  of  frei(;ht 
rates  adopted  to  govern  in  ofBcial  classifica- 
tion territory  priSuoes  preferences  end  dis- 
eriminationa  irill  not  be  interfered  with  on 
appeal  when  concurred  in  by  a  Federal  dr- 
eutt  eourt  uoleas  the  reoord  establishes  that 
dear  and  unmistakable  error  has  been  com- 
mitted. 
Cairlers— rates — classifleation— preference*. 

6.  Unlawful  preferences  and  diserimina- 
tlona  are  created  by  firing  the  freight  rate 
for  common  soap  In  less  than  car-load  lota 
In  a  new  elasaification  adopted  to  govern 
In  official  classification  territory  at  20  per 
emt  less  than  third  cla**,  but  not  leaa  than 
fourth  elass,  at  which  that  oonunodltj  had 
previously  been  rated,  where  the  result  of 


applying  this  classification  to  the  varying 
ratss  is  to  leave  aoap  in  lea*  than  car-load 
lots  in  the   fourth   claaa  to  a  conaiderable 


extent  !n  one  of  the  eubdivlslons  of  anch 
elasaification  territory,  and  In  a  higher  class 
in  the  other  subdivision. 
Interstate  Commerce  Conunlsslon — powos. 
0.  The  Interstate  Commeroe  Commis- 
sion is  acting  within  its  powers  under  the 
act  to  regulate  commerce  in  ordering  car- 
riers to  desist  from  further  enforcing  a 
elasaification  by  percentage  of  oommon  soap 
in  less  than  car-load  lots,  operating  through- 
out official  elaeaifieation  territory,  which  it 
linda  has  brought  about  a  general  disturb- 
ance in  relations  previonaly  existing  in  that 
territory,  snd  has  created  discriminations 
and  preference*  among  manufacturera  and 
shippen   of   the   commodity,   and    betweaa 


shlppen   of   the   commodity,   t 
locaUtiea  In  eneh  territory. 


United  SUtes  for  the  Southern  District 
of  Ohio  to  review  a  deoree  enforcing  aa 
order  of  the  Interatate  Oommeree  Commia- 
sion directing  carriers  to  eeaae  and  desiat 
from  furthsr  charging  the  freight  rate  for 
common  soap  in  less  than  ear-load  lota  pro- 
mulgated in  a  classification  adopted  to  gov- 
ern in  official  elaasiflcation  territory.  Af- 
flnned. 

See  same  ease  below,  144  Ted.  fi69. 

The  facts  are  stated  In  the  opini(ni. 

Messrs.  Edward  Colston  and  Lawrence 
Maxwell,  Jr.,  for  appellanta. 

Messrs.  L.  A.  Shaver  and  P.  J.  PaireD  for 
appellee. 

Ur.  Justice  White  delivered  the  opinion 
of  the  court: 

Official  claasification  territory  embracM 
that  portion  of  the  United  State*  lying  he-^ 
tween  Canada  on  the  north,  the  Atlantis^ 
■ocean  on  the  east,  the  Potomac  and  Ohio* 
river*  on  the  south,  and  ths  MssisslppI 
river  on  the  west.  This  territory  Includea 
what  is  known  as  Central  Freight  Associa- 
tion territory  and  Trunk  Une  territory,  both 
being  governed  by  the  offidal  classification. 
The  Central  Freight  Association  territory 
comprises  ths  area  west  of  Rttabnrg  and 
Buffalo,  including  the  lower  peninsula  of 
Michigan  and  eaat  of  a  line  from  Chicago 
to  St.  Louis,  the  Mississippi  river  from  SL 
Louis  to  Cairo,  and  north  of  the  Ohio  river. 
Trunk  Una  territory  lies  north  of  the  Poto- 
mac river  and  east  of  Rttsbur^  and  Buf- 
falo. Whilst  official  dasaificatlon  governed 
throughout  the  whole  of  official  elasaifica- 
tion territory,  the  rates  throughout  the 
whole  of  tlie  offldal  olasrifiaatton  tMTitoix 
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were  not  uniform,  b«cauBa  of  a  differene* 
of  tattB  pravaillng  in  the  aubdivlaioni  that 
h,  in  the  Central  Freight  uid  Trunk  Line 
territorj.  Thai,  although  on  (Upmenta 
from  points  in  the  Centrsl  Freight  Auoci*- 
tion  temtoiy  to  pointa  In  the  Trunk  line 
territory  or  «{m  tieras  rates  were  the  i 
for  aimUar  distances,  yet,  on  shipments  be- 
tween termini  wholly  within  one  or  the 
other  of  theae  territoriei,  the  rates  varied 
because  of  the  diSerent  rule*  goremtng 
rates  which  preratied  aa  to  traffic  exclusive- 
ly moving  in  that  particnlBir  territory. 

The  flnt  elaSBifleation  adopted  by  the 
railroads  to  control  in  the  territory  above 
described  aa  official  elasaificatioa  territory 
waa  made  contemporaneouaiy  with  the  go- 
fug  Into  effect  of  the  act  to  regulate  com- 
merce,  presumably  to  comply  with  that  act, 
and  toolc  effect  on  April  1,  I8ST.  From  that 
date  until  January  1,  1900,  nineteen  gen- 
eral class i Sea tlona  of  freight,  numbered 
from  1  to  18,  were,  at  various  timea,  adopt- 
ed to  govern  in  official  dassi  flea  tion  terri- 
tory. The  artideB  embraoed  tn  these  elaaai- 
Heations  were  divided  into  elasaea,  numbered 
from  1  to  0,  the  rate  increasing  aa  the  num- 
ber of  the  dasB  decreased.  From  the  be- 
^nning,  untU  June  1,  1801,  common  soap 
in  boxes  in  ear  loads  was  rated  aa  Bftb 
class,  and  fourth  elasa  for  leas  than  car 
loads.  On  the  last-named  date,  in  conae- 
J  quence  of  an  order  entered  by  the  Commis- 
•*  don  on  a  complaint  as  to  the'elaesifieation 
of  common  soap  in  car  loads,  made  by 
Procter  i,  Gamble,  soap  manu^etnrers,  of 
dndnnatt,  Ohio,  soap  in  car  loads  was 
doced  to  sixtb  class.  Thia  ciaaaiflcation 
tinned  to  govern  until  January  1,  1900, 
when  a  new  elaasiflcatton,  known  as  official 
classification  No.  20,  went  into  effect,  by 
virtue  of  wtiich  soap  in  car  loads  was  ad- 
vanced from  sixth  to  Sfth  daai,  and  soap 
In  lesa  than  car  loads  was  advanoed  from 
fourth  to  third  claas. 

After  the  going  into  effect  of  elaaeiflcatlon 
No.  20,  the  Procter  ft  Gamble  Company, 
meoeasor  to  the  Sim  of  Procter  ft  Gamble, 
aomplalned  to  the  Intentate  Commerce 
Commtasion  in  respect  to  the  alterations 
made  in  the  claaaifleation  of  common  aoap. 
The  petition  recited  the  prior  complaint  by 
the  firm  of  Procter  ft  Gamble,  and  tbe  mak- 
ing, in  1B90,  of  the  order  which  led  to  the 
radnotion  from  fifth  to  aixth  clasa,  hereto- 
fore referred  to. 

It  was  charged  in  the  petition  that.  In 
offloial  daaaiScation  No.  2(i,  there  had  been 
an  Inequitable  sdectlon  of  particular  ar- 
ticles and  an  increase  In  the  rates  upon 
Bueh  articles  alone  by  the  device  of  ehan- 
glag  them  from  a  lower  to  a  higher  claas, 
for  the  sole  purpose  of  Increasing  revenues 
W  eovar  an   alleged   Increase  of  ooat   of 


operation  of  the  railroads  i  and  that,  "^J  ^ 
sach  course  defendants  have  subjected  and  ; 
do  thereby  subject  the  said  traffic  In  the 
articles  changed,  including  common  soap  In 
oar  loads  and  leas  than  car-load  lota,  to  an 
undue  and  unreasonable  prejudioa  and  dla- 
advantage  with  respect  to  the  traffic  in  all 
of  the  artides  whose  elaasification  was  not 
changed  in  official  claaaifleation  No.  20."  It 
was  further  alleged  aa  follows: 

If  there  are  any  qualities  and  conditions 
which,  though  not  considered  by  defendants 
at  the  time  of  the  adoption  of  said  olasaifl- 
cstioD  No.  20,  justify,  neverthelesa,  th« 
making  of  any  or  part  of  said  changes,  the 
same,  at  any  rate,  do  not  apply  to  oom- 
mon  soap  in  car  loads  or  less  than  car-load 
lots.  Tbe  same  should,  at  least,  have  re- 
mained In  aixth  elass  in  car-load  lots,  aa  or-  ^ 
dered  by  thia  Conuaiaslon  aa  aforesaid,  and  J 
in  fourth  daas'in  lesa  than  car-load  lots,  • 
so  aa  to  maintain  the  proper  relation  and 
difference  of  rates  between  car-load  and  less 
than  ear-load  lots.  The  changing  of  par- 
ticular artides  aa  aforesaid  from  lower  to 
higher  clHsaes  for  tbe  sole  purpose  of  in- 
creasing tbe  revenues  of  the  railroads  in- 
terested therein  is  not  a  condition  or  eir- 
cumatance  justifying  the  aaid  change  of 
ciasalfieation  in  common  aoap." 

It  was  prayed  that  an  order  might  be  en- 
tered requiring  the  Cindnnatl,  Hamilton, 
ft  Dayton  Railroad  Company  and  seven 
other  named  railroad  companiea,  forming 
varioua  connecting  and  joint  linea  of  rail- 
road in  the  territory  governed  by  offldal 
classification  No.  20,  to  "cease  and  desist 
from  refusing  to  carry  common  aoap  In 
car-load  lots  at  sixth-class  rates,  and  from 
refusing  to  carry  common  soap  In  less  than 
car-load  lots  at  fourth-class  rates."  After 
the  Cling  of  the  petition,  and  before  answer, 
oflicial  classification  No.  £0  was,  in  part, 
changed  by  making  a  new  dass,  Intermedi- 
ate dasses  three  and  four  for  soap  in  less 
than  car-load  lota  and  on  some  other  ar- 
tides, this  daas  being  determined  by  giv- 
ing tbe  artides  In  question  the  benefit  of  a 
reduction  on  the  third-class  rate  of  20  per 
cent,  provided  the  application  of  the  20  per 
cent  reduction  did  not  reduce  the  charge 
below  the  fourth-dass  rate,  in  which  event 
the  20  per  cent  reduction  should  not  be 
fully  applied,  but  would  only  be  applied  to 
tbe  extent  necessary  to  make  the  rate  not 
less  than  fourth  dass.  The  elassiGcation 
thus  operating  la  spoken  of  aa  20  per  cent 
less  than  third  dass,  but  not  less  than 
fourth  dass,  and  we  shall  speak  of  it  here- 
after  In   this    way. 

In  the  answers  filed  the  defendants  is 
substance  denied  that  oommon  soap  waa 
improperly  dasaifled  In  official  dassificatiott 
No.  20,  origin^y  or  as  modified,  or  that 
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ma  nnreaunable  or  niiUwful  rate  wu  ez- 
Mted  for  th*  earriaga  ot  soap,  or  that  the 
dafandanta  aabjeeted  tha  aoap  tnflla  to  any 
widua  or  unreaaoiuibla  prejudice,  diaxdTan- 
tage,  or  diacdmiiiatioii. 

The  taking  of  teatimony  waa  anded  on 
September  26,  1900,  and  tha  report  and 
9  opinion  of  the  Commiaelon  waa  filed  about 
•  two  and  a  half  jeara  thereafter;  «iv.,  on 
April  10,  1903.  S  Intera.  Com.  Bep.  440. 
As  renpecta  putting  car-load  aoap  in  tba 
fifth  claaa,  the  Commit  a!  on  retrained  both 
from  deciding  that  the  daaiifleation  waa  un- 
naaonable  per  at  or  that  ita  reaaonableneai 
bad  been  affirmatively  establlabad.    It  aaid: 

"^e  regard  the  primary  and  controlling 
qaestion  in  thia  case  aa  a  question  of  olaa- 
^fieatiou;  that  is,  of  relative  ratet,  and  dis- 
poae  of  it  acoordinglj.  In  that  view  it 
la  anffident  to  hold  that  ear-load  aoap  k 
not  Improperly  placed  tn  the  fifth  daas,  and 
that  fifth- claai  rates  therefore  are  not 
shown  to  be  unlawful.  So  long  as  moat 
articlea  entitle.^  to  aa  low  rates  aa  car-load 
soap  are  put  in  the  fiftb  elaaa  and  required 
to  pay  fifth-olaaa  rates,  w*  are  not  war- 
ruited,  on  the  ovidenoe  before  us,  In  con- 
detnning  the  same  rating  for  that 
modity.  This  diapoaition  of  the  oaae,  how- 
•rer,  will  not  authorlne  the  retention  of  ear- 
load  soap  in  fifth  elass  if  the  elasslfleatlon 
of  other  articles  with  which  aoap  ii  oom- 
pared  ahould  be  rednoed,  nor  will  anything 
now  decided  preclude  ths  Commlaaioa  from 
holding,  in  an  appropriate  procaeding,  that 
fifth-elaas  rataa  in  thb  tanitory   are  az- 

In  T^ard  to  the  leaa  than  ear-load  elas- 
slfleation  of  eonimon  aoap,  after  directing  at- 
tention to  the  HtA  tliat  such  traffic  had 
always  been  fourth  olasa  until  January  1, 
ItNM,  the  Oommiaaion  aald: 

"A  preaumption  that  anok  rataa  are  rea- 
•onable  ariaaa  from  the  ToliintarT  action 
of  the  carriers  in  keeping  those  rates  in 
affect  during  such  a  long  period,  and  that 
presumption  has  not  bean  OTareome,  in  our 
judgment,  by  the  erldanea  presented  in  this 

It  waa  also  found  that  certain  rules  set 
out  in  the  findings  goreming  ear  loada  of 
mixed  freight,  permitting  the  carriage  of  the 
■ama  at  ear-load  rates,  coupled   with  the 
Increase  in  the  long-stsnding  leas  than  oar- 
load  rates  on  aoap,  operated  a  atrong  dia- 
crimination  in  faror  of  meat  packera  who 
manufaotured  soap,  against  nuwufaeturers 
^  who  were  mainly  engaged  in  manufacturing 
^  and  Belling  aoap.    So,  also,  the  Commiaaion 
•   heldlhat  the  change  as  to  the  elasaifioation 
ot  aoap  in  leas  than  car-load  lota,  bealdea  in- 
Tolving    the   payment   of   higher   ratea    for 
leas  t-^f"  aix-load  ahlpmenta,  had  Innught 
about  rata  ralattona  dlSarant  from   Uioae 


prevloualy  existing  between  shippers  of  soap 
in  official  daaaiflcation  territory.  Thus  it 
was  found  that,  aa  a  reiult  of  the  new 
method  of  dassifieaUon,  a  ahtpper  located 
at  New  York  dty  oould  ship  therefrom  to 
practically  all  points  in  New  England  and 
a  large  number  of  polnta  In  New  York  atate 
without  paying  higher  than  fourth-daaa 
ratea,  while  a  ahipper  located  at  Cindnnati 
oould  not  ahip  northerly  or  northwesterly 
therefrom,  more  than  about  60  miles,  with- 
out paying  an  adrance  orer  fourth-clasa 
rates.  The  Commiaaion  expresaly  declared 
that  "the  difference  of  IG  cents  between 
fifth  dasa  and  third  dasa,  which  waa  in 
elfect  aa  between  car-load  and  less  than 
car-load  ahipmenta  from  January  1,  to 
Idarch  10,  IMO,"  the  time  during  which  of- 
ficial daadfication  No.  20  prerailed,  before 
it  waa  modified  by  the  percentage  reduction 
aa  to  aoap  fn  less  than  ear-load  lots,  "would 
plainly  be  exoesBiTe,"  and  that  the  change 
operated  by  the  percentage  modification  in 
queatfon  occasions  a  differenea  "which  Ta- 
riea  according  to  a  given  per  eent,  aa  applied 
to  different  acales  of  rates,  appears  to  be 
Inequitable  and  unjuat,  and  the  bet  is  m 

In  the  order,  as  entered,  the  Conuniaalott 
diamlaaad  aa  mueh  ot  the  complaint  aa  ra- 
ferred  to  the  olaasifieatlon  of  eonimon  or 
laundry  soaps  in  ear  loada,  and  the  da- 
fendanta  were  "notified  and  nqnired  t» 
oaaae  and  desist,  on  or  before  th«  llith  d^ 
of  Juns,  ISOS,  from  duuging,  demanding 
collecting,  or  reoelTlng  for  the  transporta* 
tion  of  eommon  or  lanndry  aoap  in  laaa 
than  ear-load  quantities  charges  or  rataa 
pv  one  hundred  pounds,  equal  to  80  par 
cent  leaa  than  rataa  fixed  by  then 
for  the  transportatfam  of  artlelaa,  dealg- 
nated  aa  third  class  In  their  aatab- 
liahad  ftei^t  daaalfieation,  ealled  and 
known  aa  the  'ofildal  elaaailleaUon,'  which 
said  20  per  cent  leaa  than  thtrd-el^  rataa 
for  the  transportation  of  eommon  or  laundry^ 
aoap  in  leaa  than  ear  loada  are  found  and^ 
determined  in  and*by  aaid  report  and  opin-* 
Ion  of  the  Commission  to  ba  in  Tiolation 
of  the  act  to  regulate  eonuneroa." 

The  railway  eompanlaa  not  having  com- 
plied with  the  order,  thia  proceeding  waa 
oommenoed  by  the  Commisaion  in  the  dr- 
ouit  oourt  of  the  United  States  for  tba 
southern  diatrlot  of  Ohio,  under  the  diren- 
tion  of  the  Attorn^  Qeneral  of  the  United 
Btatea,  to  enforoa  compliance  therewith. 
Aa  reapects  the  alleged  unlawful  character 
of  the  change  in  the  daaaiflcation  of  aoap 
in  less  than  car-load  qnantitiaa,  It  wan 
charged  in  the  petition  as  follows: 

"And  the  petitiooer  ehargea  that  the  aa- 
tbn  ot  the  dafandanta  in  laialng  tha  daad- 
float  ion  ftf  oommon  or  lanndij  aoap  in  laaa 
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tkaa  au-l(uut  qtmntiUM, 
189B,  froin  fourth  elua  to  third  eUaa,  tuid 
■ab»«qiMntlj  on  Uaroh  10,  1900,  ehui^ng 
Uw  cIsHlficatlon  of  common  or  laundry  loap 
in  lau  than  ear-lowl  quantltiea  to  20  per 
cent  below  Ibird-elaM  rataa,  the  Sftme  ba- 
ing  more  th&n  foiuth-elftu  ratet,  was  la  vio- 
Ution  of  th«  ftct  to  regul»t«  eonuneree;  ind 
petitioner  further  chargea  that  the  imtea 
charged  by  the  detendanta  sinca  DeMmber 
SO,  1800,  for  the  transportation  of  oommon 
or  l&undrj  loap  in  less  than  eu-load  quan- 
tities ue  In  TioUtlon  of  f  1  of  the  aet  to 
r^ulate  eonuneree.  In  that  they  are  unrea- 
■onable  and  imjnrt;  and  taid  ratee  are  and 
luiTe  been  in  violation  of  |  S  of  aald  set,  In 
that  aald  ratei,  baaed  npon  the  elaaalflea- 
tion  afoieaaJd,  give  an  nndne  and  nnreaaon- 
able  priftreDM  or  advantage  to  other  de- 
■otiptlon*  of  traffic,  and  aubjeet  common  or 
laundry  aoap  In  lesa  than  oar  loads  to  an  un- 
doe  prejudice  and  dlaadvantage.  The  peti- 
tiouer  further  eliargea  that  tlie  change  in 
alasiifleatlon  by  the  defendaata,  made  ef- 
feetiTe  about  December  29,  IBSO,  whereby 
oommon  or  laundry  soap  in  less  than  car- 
load quantities  was  changed  from  fourth  to 
third,  class,  and  the  change  in  classiQeatlon 
by  the  defendants,  made  effectlTe  March  10, 
IBOO,  whereby  common  or  laundry  soap  In 
leas  than  earload  quantities  was  charged 
mora  than  fourth-elasa  ratea,  to  wit,  20  per 
sent  below  third-class  rates,  were  In  viola- 
« tion  of  said  act  to  regulate  conrnwroa.  In 
7  that  said  ohanges  were  unreasonable  and 
unjust,  and  result  In  unlawful  discrimina- 
ttiui  and  prejudice  agidnst  common  or  laun- 
dry soap  in  lees  than  ear-load  quantities, 
and  against  localities  in  ofQdal  elasaifleatlon 
territory,  wherein  commodities  are  produced 
and  transported,  and  against  producers,  ship- 
para,  dealera,  and  oonsumers  In  said  terrl- 
tofy- 

In  the  various  vmwtn  Hied  Issue  was 
t^cen  upon  these  averments  without  any 
intimation  that  any  of  the  issues  so  ten- 
dered were  improper  to  be  raised. 

The  case  was  heard  In  the  dnmlt  court  on 
the  evidence  before  the  Commission  and  on 
additional  evidence  taken  by  the  defend- 
ants, prindpally  directed  to  lowing  the  ax- 
tn  cost  incident  to  handling  and  transport- 
ing freight  in  general  In  less  than  car-load 
lota.  The  complainant  took  no  additional 
testimony.  The  drenlt  oourt  decided  In 
favor  of  the  Commission  (146  Fed.  5SS), 
holding  that  the  evidence  not  only  failed  to 
Justify  the  change  of  classification  com- 
plained of,  but  established  that  the  advance 
in  ratsa  caused  by  the  increase  In  the  classi- 
flcatfam  of  aoap  In  less  than  «ar-load  quan- 
tities was  not  only  nnreaaonabla  and  unjust, 
tat  also  FMuIted  1b  aa  unlawful  dlasiinln^  ' 


tlon  and  preference  between  shippers.    The 
case  was  then  sppealed  to  tliis  court. 

Before  considering  the  fundamental  ques- 
tion upon  which  the  order  of  the  Com- 
mission and  the  decree  of  the  court  enfor- 
cing it  rest,  we  dispose  of  cert^n  propoai- 
tions  relied  upon  by  the  railway  companies, 
because  to  do  so  we  think  will  clear  the 
way  for  an  analyais  of  the  flnal  question 
ariaing,  stripped  of 'confusing  and  Irrelevant 
considerations.  We  think  the  Commlsalon, 
In  making  an  Investigation  on  the  complaint 
filed  by  the  Procter  &  Gamble  Company, 
had  the  power,  in  the  public  Interest,  disem- 
bartsased  by  any  supposed  admissions  con- 
tained In  the  statement  of  complaint,  to 
consider  the  whole  subject  and  the  opera- 
tion of  the  new  dassifteatton  In  the  entire 
territory,  as  also  how  far  Its  going  Into  ef- 
fect would  be  Joat  and  reasonable,  would 
oreate  preferences,  or  engender  discrimlna- a 
tiona;  in  other  words.  Its  conformity  to  tbeS 
'requirementa  of  the  aot  to  regulate  com-* 
merce.  And  that  snoh  was  the  view  taken 
aa  well  by  the  railway  companies  as  by  tba 
Commission  during  the  course  of  the  investi- 
gation before  that  body  is,  we  think,  beyond 
doubt.  Thus,  in  the  examination  of  ths 
very  first  witness  called  for  the  eomplainaat 
before  the  Commlsaion,  coansel  for  the  raO- 
waj  oompanifls  stated  that,  in  his  opinion, 
the  pending  Investigation  had  "no  signifl- 
eanoe  except  as  preliminary  to  a  Judicial 
proceeding."  And  when,  at  the  threshold, 
a  question  was  raised  in  the  examination  of 
the  sans  witness  as  to  the  oompeteney  of 
evidence  on  a  subject  not  directly  expressed 
In  the  complaint,  but  bearing  upon  tbe  effect 
of  the  new  claaalBcatlon,  the  Oommiasim 
detdared  it  was  competent  to  show  tbe  gen- 
eral effect  of  such  elassiflcation  In  the  terri- 
tory through  which  it  operated.  Our  assent 
to  this  view  of  tbe  power  of  the  Oommis- 
slon  conclusively,  of  course,  also  disposes 
of  the  contention  that  the  court  was  with- 
out authority  to  determine  the  validity  of 
the  order  of  the  Commission  by  the  scope  of 
the  aet  to  regulate  commerce,  because  of  an 
admission  asserted  to  exist  in  the  complaint 
originally  Sled  befors  the  Commission.  It 
is  needless,  moreover,  to  say  that  the  course 
of  the  proceeding  before  tbe  Commission 
which  we  have  etated  strips  the  case  of  any 
element  of  surprise  or  possible  prejudice. 

The  Commission,  aa  we  have  seen,  did  not 
find  that  the  rate  promulgated  In  official 
elasalfleation  No.  BO,  as  to  soap  In  ear  loads, 
was  nnreasonable,  preferential,  or  discrim- 
inatory. From  this  it  is  elaborately  argued 
that  the  order  rendered  by  the  Commission 
demonstrates  Its  own  error.  This  proceeds 
upon  the  following  theory:  For  a  number 
of  years  prior  to  1801  soap  In  less  than  car 
loads  was  la  the  fourth  class,  and  soap  la 


lyCOOglC 


27  SUPREMB  COURT  BEPORTEB. 


«tr  loada  tn  the  fifth  dua.  By  the  order  at 
th«  Commisalon,  rendei«d  In  1S01,  as  wb 
hare  Been,  soap  in  ear  load*  was  put  In  the 
•Ixth  class.  B7  official  classification  No.  20 
sosp  In  car  loads  was  moved  up  to  fifth,  and 
soap  In  lesa  than  ear  loads  from  fourth  to 
^  third  class.  The  change  mads  by  the  new 
g  classification  destroyed  the  prerlona  rela- 
•  Uon,  since  tha^difl^erence  between  the  rates 
governing  third  and  fifth  chusea  made  by  the 
new  was  greater  than  the  difference  between 
the  fourth  and  sixth  elassea  as  obtaining 
In  the  prior  class  ifieation.  And  this  was  one 
of  the  complaints  made  by  the  Procter  ft 
Gamble  Company  concerning  the  new  classi- 
fication No.  20.  The  carriers,  it  Is  said,  to 
meet  this  objection,  adopted,  after  the  com- 
plaint was  filed,  the  modified  classification 
of  20  per  cent  less  than  third  class,  hut  not 
lees  than  fourth  class.  The  effect  of  this 
reduction,  it  is  declared,  was  to  cause  soap 
in  less  than  ear  loads  to  occupy  Just  the 
earns  relative  position  to  soap  in  ear  loads 
.  M  it  hsd  occupied  In  the  elasslfleation  ex- 
isting prior  to  the  going  Into  effect  of  of- 
Ddal  classification  No.  20.  And  as  the  order 
of  the  Commission  did  not  change  the  classi- 
floation  as  applied  to  soap  In  car  loads,  made 
by  official  cUssIfication  No.  20,  the  propo- 
sition is  that  that  body,  in  holding  the  modi- 
fied classification  of  20  per  cent  less  than 
third  class,  and  not  less  than  fourth  elais, 
to  be  illegal,  destroyed  the  relation  which 
the  Commission  had  crested  by  Its  former 
order,  and  which  it  was  the  purpose  of  the 
complaint  of  the  Procter  ft  Gamble  Com- 
pany to  restore.  But  the  argument  talcea 
for  granted  the  very  question  for  dedrion, — 
that  Is,  whether  the  modified  olassificatloQ 
of  20  per  cent  lesa  than  third  class,  but  not 
less  than  fourth  class,  operated  to  oontlnne 
the  relation  between  soap  in  car  loads  and 
soap  in  less  than  ear  loads,  which  prevailed 
throughout  official  ciassiflcation  territory  he- 
fore  the  making  of  official  classification  No. 
20.  That  the  proposition  thus  b^^  the 
whole  question  ii  demonstrated  by  the  mere 
statement  that  both  the  Commission  and 
the  court  below  decided  that  official  elasslfl- 
eation No.  20,  as  modified  as  to  sosp  In  leia 
than  car  loads  by  the  percentage  order,  was 
nnreasonable,  discriminatory,  and,  by  its  ef- 
fect, created  preferences  among  manufac- 
turers and  sliipperB  of  soap  which  had  not 
existed  prior  to  the  new  classification. 
When  the  real  significance  of  the  proposi- 
tion is  thus  seen  it  amounts  to  this,  that  we 
must  assume  that  both  the  court  below  and 
the  Commission  erroneously  decided  the  oon- 
S  troversy,  and,  upon  this  mere  assumption, 
7  prooeed  to  reverse  their  action.  But  our 
dnty  not  to  atsmiM,  bat  to  dedde  the  oaae, 
•Muot  be  thus  obsannd. 
Ijiffiag  aside,  however,  tlie  qneationa  of 


tmreaaonableoesB  <rf  diseriminatloD,  and  of 
preference  and  the  ooneequent  deatmetlMi, 
if  these  effects  exist,  by  the  new  elaaalfie*- 
tion,  of  the  prior  relation  between  soap  In 
car  loads  and  lees  than  ear-hiad  quantities, 
let  us  briefly  consider  the  tntrinsle  merit  of 
the  proposition  relied  upon.  It  Is  that  prior 
to  official  elassiSeation  No.  SO  there  was  a 
just  relation  between  soap  In  ear  loads  in 
class  a  and  soap  In  lees  than  oar  loads  tn 
class  4.  Of  course,  this  admits  that  anch 
just  relation  was  destroyed  by  offidal  elaaal* 
fleation  Ko.  20  as  originally  put  In  foret^ 
since  therein  soap  in  oar-toad  lots  was 
placed  in  elaaa  6  and  soap  in  lees  than  ear- 
loads  in  class  8,  between  which  classes  ther* 
was  a  greater  diSTerenee  relatively  In  rataa 
than  theretofore  existed  between  the  two 
commodities  in  the  prior  dasalfieation.  This 
Inequality  the  carriers  dedare  was  obviated 
after  the  complaint  was  filed  hy  the  modi- 
fled  dasslfieatlon  as  to  soap  tn  leu  than 
ear-load  lots  of  20  per  eent  less  than  third 
dass,  but  not  leas  than  fourth  class.  B|j 
this  means,  it  is  insiatad,  the  relation  pre- 
viously existing  was  recreated,  and  any  dls- 
turbanes  engendered  by  offlcial  olassiSeatioB 
Na  20  was  enred.  How,  on  the  snrfaoe  of 
things,  the  oontradletlon  of  the  posititm  is 
manifest.  The  modified  rate  on  ita  Ksot 
did  not  propoaa  to  put  soap  tn  less  than  oar 
loads  throughout  the  whole  territory  in  » 
uniform  class,  but  In  the  dass  which  might 
result  from  the  operation  of  a  peroentagt 
basis,  controlled  by  whether  or  not  the  ^- 
plleation  of  the  percentage  might  or  might 
not  take  soap  out  of  oua  dass  and  Into  an- 
other. In  other  words.  It  dearly  eonten- 
plated  that,  bf  the  varying  rates  to  whlA 
the  percentage  would  be  applied,  soap  in  less 
than  ear  loads  would  be  left  in  portions 
of  the  territory  tn  fourth  dass  and 
in  a  higher  class  tn  other  portions. 
How,  in  view  of  this,  it  can  be  in  reason  oon- 
edved  that  the  admitted  uniform  dassifl- 
cation  prevailing  prior  to  the  percentage  rule 
could  possibly  continue  under  a  dasslfieatlon 
inherently  wanting  tn  nnifomdty,  we  fail  to  ^ 
understand.  >a 

*Bat  put  the  foregoing  eoniidenitions  aaidcL  ■ 
The  complaint  as  to  the  order  of  the  Com- 
mission is  that  It  disturbed  the  previous  re- 
lations between  soap  in  ear  loads  and  lesa 
than  car  loads.  What  was  the  orderT  In 
effect  it  condemned,  and  directed  the  carrier 
to  desist  from  enforcing,  the  modified  per- 
centage dasslfieatlon.  At  the  worst  view 
for  the  carrier  the  order  complained  of  can 
only  be  taken  as  persuasively  Indicating — 
and  such  was  the  view  intimated  In  the  opin. 
ion  of  the  Commission — the  duty  of  the 
earriera  to  retnm  soap  in  lesa  than  car  loads 
to  olasB  4,  In  whidi  it  had  been  uniformly 
placed  prior  to  the  going  into  affect  of  •(■ 
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fleU  eloMification  N*.  20.  Th«  real  grl«r- 
«iiM  which  the  r&ilwAy  aompanie*  miwt 
have  rednou  Itself  to  thle, — that  the  order 
maj  lead  to  the  putting  of  eoap  in  leei  than 
oar  loads  in  elasi  i.  But  the  ytity  peroent- 
B^  baaie  which  the  oarrien  adopted  eon- 
templated  that.  In  aome  portiom  «f  the 
territory  and  aomewhere,  the  effect  of  the 
modjflcation  by  a  percenta^  reduction 
might  be  to  put  loap  in  leaa  than  ear  loads 
In  the  fourth  claai;  elM,  why  the  limitation, 
*^t  not  ]ese  than  fourth  olaw,"  contained 
In  the  modifled  elassiilaatioD. 

We  are  thus  brought  to  the  fundamental 
queation,  which  is,  Did  the  percentage  elaaai- 
fleatiou  lead  to  rates  whidi  were  unreason- 
able, uujuetly  diacriminatory,  or  nnduly 
preferential  T  If  either  was  the  reanlt,  the 
order  directing  the  carriers  to  deaiat  from 
enforcing  the  daasiflcation  In  queatioD  was 

Wb  take  up  the  related  questions  of  ^- 
«riminatioD  and  pref  erenoa  because  the  aris- 
ing of  such  conaequencaa  from  the  claasi&ca- 
tlon  more  saliently  appear,  and  because  the 
demonstration  of  such  results  Is,  In  a  meaa- 
nn,  elucidated  by  what  we  have  previously 
said.  Concerning  the  diacriminatfon  the 
Commiaaion  said: 

"Whatever  the  effect  of  a  peroentage  less 
than  third  elasa  for  leai  than  car-load  abip- 
menta  of  other  commodities,  taking  that 
rating  under  the  dassifleation,  may  be,  it 
S  plainly  works  discrimination  against  oom- 
•*  platnant  and  other  western  shippers'of  soap 
in  less  than  car-load  Iota,  In  favor  of  their 
Mmpetitors  in  the  East,  when  the  present 
situation  ia  compared  with  that  which  ex- 
isted under  the  old  fourth-class  rating." 

And  this  finding  was  expressly  aoncnrred 
in  by  the  circuit  court.  In  potnttng  out 
tite  mode  by  which  the  modified  elaaeiflea- 
tkm  operated  the  result  In  queatlon,  the 
Commiaaion  said: 

"These  differeneea  ar«  due  to  variationa 
in  the  scales  of  rates  prevailing  in  the  dif- 
ferent sections.  The  20  per  cent  less  than 
third-class  rating  for  less  than  ear-looda  ap- 
^es  to  all  shippers  of  teas  than  car-load 
lots  of  soap  throughout  the  entire  territory, 
hit  It  increaaea  some  rates  more  than  oth- 
ers, and  leaves  some  as  they  were  before  it 
was  adopted.  When,  for  example,  under  the 
application  of  that  rule,  the  rate  from  Cin- 
dnnati  to  Boston  is  increased  4  oents,  and 
the  rata  from  New  York  to  Boston  remains 
the  same,  as  compared  with  the  fonrth-elasa 
rates  formerly  In  effect,  it  la  plain  that  this 
method  of  determining  rates  upon  a  per- 
oentage baeia  operatea  unequally  upon  the 
difCerent  shippere  of  leaa  than  car-load  qnaa- 
titiea  in  that  territory." 


The  atatuto  gives  prima  faaie  effect  to  the 
findings  of  the  Commissiuu,  and,  when  thesa 
&idingi  are  ooncurrad  In  by  the  drcnit  court, 
we  think  they  should  not  be  interfered  with 
unless  the  record  establishes  that  dear  and 
unmistakable  error  has  been  committed.  See 
Cincinnati,  N.  O.  A  T,  P.  B.  Co.  v.  Inter- 
state Commerce  Commission,  102  U.  S.  IB4, 
IM,  40  L  ed.  836,  03S,  E  Inters.  Com.  Rep. 
391,  18  Sup.  Ct.  Rep.  700;  Louisville  A,  N. 
R.  Go.  V.  Behlmer,  ITS  D.  B.  MS,  S72,  44  L. 
ed.  309,  318,  20  Sup.  Ct.  Bep.  200. 

It  ia  Insisted  that  this  ia  a  case  of  that 
character.  How,  in  reason.  It  la  urged,  can 
It  be  said  that  discrimination  or  preference, 
which  did  not  before  exist,  wsa  or  eould  be 
produced  from  ths  mere  application  to  the 
prior  rates  of  a  uniform  percentage  redue- 
tlonT  This,  however,  obscures  the  fact  that 
the  20  per  cent  rednation  was  not  iraifonn, 
but  was  that  peroentage  leas  than  third 
class,  with  the  qnaliflcatlon  "but  not  less 
than  fourth  class."  In  other  words,  the 
modified  percentage  reduction  waa  not  a  ■ 
fixed  percentage,  but  was  one  wliieh  might  g 
>ary,  depending  upon  the  result  which  wonld 
be  brought  about  by  applying  the  rule.  Pot- 
ting, however,  entirely  aside  this  view,  let 
us  eonslder  only  the  result  of  the  working 
of  the  rule  on  the  basis  of  20  per  eent  less 
than  third  class.  The  factors  to  be  oonsld- 
ered  are  theae:  a,  ths  relation  existing 
prior  to  the  going  into  effect  of  offidal 
classification  Ko.  SO;  b,  ths  operation  of 
that  elaaslflcatbn  over  the  whole  of  oflldal 
classification  territory;  e,  the  percentage 
modification  of  20  per  cent  lees  than  third 
dasa  as  to  soap  In  less  than  car  loads,  and 
also  its  operaUon  over  the  whole  territory; 
and,  d,  the  varying  rates  of  charges  In  the 
separate  spheres  into  whidi  the  oBldal 
classification  territory  was  divided,  otc. 
Central  Freight  Association  territory  and 
the  Trunk  Line  territory.  Now,  testing  the 
matter  by  these  eriteris,  does  It  appear,  as 
contended,  that  the  findings  of  ths  Com- 
mission and  the  court,  as  to  resultiog  pref- 
erences and  diacrimination,  are  ao  contra- 
dictory and  erroneous  that  we  should  dis- 
regard themt  The  proposition  that  they 
were  must  rest  upon  the  assumption  that 
the  application  of  a  fixed  percentage  reduc- 
tion to  existing  rates,  whilst  it  might  vary 
them,  could  not  possibly  change  their  rela- 
tion. But  this  assumes  that  the  variation 
which  existed  between  rates  in  the  different 
spheres  of  official  dasaiflcatlon  territory  waa 
only  a  difference  in  the  sum  of  the  rate  pre* 
vailing  in  one  territory  from  that  whioh 
prevailed  in  the  other  as  to  the  same  cisas. 
But  this  is  a  mistake,  sinoe  there  waa  also  ft 
differenee  in  the  two  separate  spharas  af  tar- 
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litoiy  M  to  the  nwTgtn  of  differenoe 
betWMD  tlie  different  olaMM  of  ratw 
govemiiig  in  the  two  teirltorlea.  Thiu,  then 
waa  in  Central  Freight  .jkuoci&tion  ter- 
ritory not  only  a  higher  rate  for  eommodi- 
tlee  in  the  third  olaM  than  prevailed  In 
Tnmk  line  territorf  for  the  same  claee, 
but  there  was  also  in  the  Central  Freig:ht 
Aaaociation  teiritoiy  a  wider  difference  be- 
tween the  rate*  governing  conunoditiea  in 
the  third  class  and  those  oontrolling  com- 
modities in  the  fourth  clsH.  It  follows 
from  this  that  where,  in  any  given  case,  the 
ZO  per  cent  reduction  was  applied  to  the  in- 
e  ereased  rate  which  had  arisen  from  having 
7  (tlaced  IcM  thaa'ear-load  soap  In  the  third 
elasB,  if  the  application  of  the  fall  SO  per 
oent  Tvduetion  waa  not  sufficient  to  reduce 
tha  amount  to  the  fourth  elaas,  the  com- 
modity would  pay  mora  than  fourth  dsas. 
In  other  words,  although  the  commodity  in 
the  eaae  stated  would  get  the  full  benefit  of 
the  £0  per  oent  reduction  from  the  thlrd- 
eUsa  rate,  as  giving  it  that  benefit  did  not 
reduce  to  the  fourth-dasa  rate  the  commodi- 
ty would  yet  pay  higher  than  fourth-class 
rate.  It  also  follows  that  if.  In  any  ease 
where  the  20  per  oent  reduction  waa  applied 
tha  ruult  of  applying  It,  because  of  the  nar- 
rowneis  of  the  dlfllerence  between  third  and 
fourth  class  in  that  territory,  operated  to 
raduoe  the  same  to  the  fourth  class,  the  com- 
modity would  be  left  exactly  in  the  class  in 
which  it  stood  before, — that  Is,  fourth  clasa. 
By  this  it  indubitably  renilted  that  in  i 
large  degree  hi  one  of  the  subdivisions  vt 
the  same  olassiflcatlon  territory  aoap  In  leie 
than  ear  loads  remained  in  fourth  clasa,  and 
in  the  other  took  a  higher  elaas.  And  this 
illnstratea  the  earrectneas  of  the  findings  of 
the  Commission  and  of  the  oourt  as  to  the 
preference  reanltlng  from  applying  to  ft 
territory  governed  by  one  classification  a 
rule  of  percentage  which,  while  assuming 
unity,  pniduced  diveraity,  and  whioh,  while 
aaaerting  equality  of  daaa,  engendered  in- 
equality. Of  course,  we  eonOne  our  decision 
to  the  case  before  us. 

And  the  viewi  heretofore  expressed  serve 
also  to  dispose  of  the  contention  that,  al- 
though It  be  eoneedad  that  discrimination 
and  preference  was  created,  yet  the  oarrier 
■bonld  not  have  been  ordered  to  desist  from 
enforcing  the  modified  percentage  classifica- 
tion, because  the  diaerimlnation  and  prefer- 
ence, if  any,  were  not  the  result  of  the  op- 
eration of  that  claaslflcatlou,  and,  moreover, 
were  not  repugnant  to  the  act  to  r<^ate 
commerce,  because  they  were  simply  the  eon- 
saqueoea  of  natural  oompetitive  advantages 
enjoyed  by  shipper*  in  the  sphere  of  the 
Trunk  Line  territory,  which  were  not  pos- 
sessed by  shippcre  in  that  other  portion  of 
fiffl-^**!    ftlsisifli**t*tT**    tarritoTTf   jQiomi   m 


Central  Trt^ht  Aaaodation  territory.  F  it 
this  simply  involvea  a  restatement  of  '  lie  e 
misoooceptfon  which  we  hava^already  poLit-  ' 
ad  out.  The  discriminations  and  preferences 
whioh  the  Commission  and  the  court  bulow 
found  to  aiist  were  results  arising  from  the 
application  to  the  conditions  prevailing  in 
official  elassi&catloD  territory  of  the  modi- 
fied percentage  elaasi&catlou.  In  other 
words,  the  order  forUdding  the  enforcument 
of  the  modified  percentage  class ificati on  was 
baaed  on  the  finding  that  that  classification 
disturbed  the  rate  relations  theretofore  ex- 
isting in  offlcial  dasaiflcation  territory,  and 
created  preferences  and  discrimination* 
which  would  disappear  If  the  further  en- 
forcement of  the  changed  dasaiflcation  waa 
prevented. 

This  brings  us  to  the  final  contention 
made  on  behalf  of  the  railway  companies, 
oia.,  that  the  order  of  the  Commbsion  waa 
not  lawful,  because  not  within  the  power 
conferred  by  the  act  of  Oongraaa.  This  U, 
we  think,  largely  disposed  of  by  what  we 
have  previously  aaid  aa  to  tha  nature  and 
scope  of  the  investlgaUon  which  the  Com- 
mission was  authorized  to  make  and  the  re- 
dress which  it  was  empowered  to  give  Ir- 
reapeetlTC  of  the  particular  character  of  the 
complaint  by  which  it*  power  may  hav* 
been  previously  invoked.  Whatever  might 
be  the  rule  by  which  to  determine  whether 
an  order  of  the  Commission  waa  too  general 
where  the  case  with  which  tha  order  dealt 
iuTolved  simply  a  discrimination  aa  against 
an  individual,  or  a  discrimi  nation  or  prefer- 
ence In  favor  of  or  against  an  mdividua'i  ot 
a  spedflo  commodity  or  eommodlties  or  lo- 
calities, or  as  applied  to  territory  subject  to 
different  daaaiflcations,  we  think  It  is  dear 
that  the  order  made  In  this  case  was  within 
the  eompetenoy  of  the  Commission,  in  view 
of  the  nature  and  character  of  the  wrong 
found  to  have  been  committed  and  the  n- 
dress  which  that  wrong  neeeasltated. 
Finding,  aa  the  Commission  did,  that 
the  classification  by  percentage  of  com- 
mon aoap  in  leas  than  ear-load  lota  op- 
erating throughout  official  clasaiScation  ter- 
ritory, brought  about  a  general  disturbanoa 
of  the  relationa  previously  existing  in  that 
territory,  and  created  discriminations  and 
preferenoes  among  mannfactnrers  and  ship- 
pers of  the  oonunodity  and  between  loesJi-  m 
ties  in  such'territory,  we  think  the  Commla-  ■ 
sion  was  dearly  within  the  authority  con- 
ferred by  the  act  to  regulate  eommerce  In 
directing  the  earriera  to  oeaae  and  deaiat 
from  further  enforcing  the  daaalflcatloi  op- 
erating Bueh  raaulta. 

Affirmed. 
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STATE  OF  KANSAS,  CompUinant, 


Coarta — powai  of  Federal  conrta. 

1.  The  entira  judicial  power  of  the  na- 
tion ffTuited  to  the  Federal  courts  by  TJ. 
S.  Const,  art  S,  |  I,  b  not  limited  hj  the 
decl&ratian  in  |  2  that  "the  judicial  pover 
■hall  extend  to  all  caseE  in  law  and  equity 
arising  nnder  this  Conatitutlon,  the  laws 
of  the  United  States,"  eto.« 

Conrts— power  of  Federal  courts. 

2.  The  judicial  power  of  the  United 
litatcB,  vested  by  U.  S.  Oonit.  art.  3,  S  1, 
in  the  Federal  conrta,  embraces  all  contro- 


matter  who  may  be  the  parties  thereto,  ei- 
eept    BO   far    ai    there    are   limitations    ax- 
preesed  in  the  Conatitutiou  on  the  general 
grant  of  judicial  power.  • 
Enpreme  Court— original  jurisdiction. 

3.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  extends 
to  a  controrersy  between  the  states  of  Kan- 
sas and  Colorado  and  the  United  States,  pre- 
■snting  the  questions  whether  Kansas  nas 
ft  right  to  the  continuous  flow  of  the  waters 
of  &t  Arkansas  river  as  that  flow  existed 
before  any  human  interference  therewith, 
or  whether  Colorado  has  the  right  to  ap- 
propriate the  waters  of  that  stream  so  as 
to  prevent  that  continuous  flow,  or  whether 
the  amount  of  the  flow  is  subject  to  the 
superior  authority  and  supervisory  control 
of  the  United  States. 

WatBTi    dlTMdon   «t   Arkansas    ilTar— n- 

rtive  rights  of  Kansas,  Colorado,  and 
Dnited  SUtos. 

4.  The  respeotive  rights  of  the  states 
of  Ealisas  and  Colorado  In  regard  to  the 
flow  of  water  In  the  Arkansas  river  Is  not 
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subordinate  to  any  supposed  superior  right 
on  the  part  of  the  national  govomment  to 
control  the  whole  syst«m  of  the  reelamatlon 


of  arid  lauds,  since  the  reclamation  of  arid 
lands  is  not  one  of  the  powon  gnutod  to 
the  general  government 
Congress — power  over  arid  lands. 

5.  The  reclamation  of  arid  luids  not  the 
property  of  the  United  States,  nor  situated 
witnin  the  limits  of  a  territory,  was  not 
oomprehended  in  the  grant  to  Congreas  by 
U.  S.  Const,  art  4,  f  3,  of  the  power  to 
dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or  other 
property  belonging  to  the  United  States. 
Congress  —  power  over  territories  —  arid 
Unds. 

e.  Congress  has  full  power  to  legislate 
In  respect  to  the  arid  lands  In  the  torri- 
torios  by  virtue  dtfaer  of  the  provision  of 
U.  5.  Conat.  art  4,  |  3,  that  Congress  shall 
have  power  to  dispose  of,  and  make  all  need- 
ful niles  SJid  regulations  respecting,  the 
territory  or  other  property  belonging  to  the 
United  States,  or  by  virtue  of  the  power 
'^sted  in  the  national  goreniment  to  aequiro 

■M.  Hot*— Per  easM  In  point,  sm  voL  11.  O 


territory  by  treaty;  and  Is  subject  to  no 
other    restrictions    than    those    expressly 
named  In  the  Constitution. 
Congress— -power  over  srid  lands. 

7.  State  laws  in  respect  of  the  goneral 
reclamation  of  arid  lands  cannot  be  orer- 
ridden  by  Oonmas  In  the  ezeroisa  of  Its 
power  under  U.  S.  Const  art  4,  f  8,  to 
dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or 
other  property  belonging  to  the  United 
States. 

Injunction — diveTsion  of  Arkansas  rivei:  bj 
Colorado  to  InjuTy  of  Eansaa. 

S.  Kansas,  having  recognized  the  right 
>  appropriate  the  waters  of  a  stream  for 
rigatlon  purposes,  subject  to  the  condition 
of  an  equitable  division  between  riparian 
proprietors,  is  not  entitled  to  enjoin  Colo- 
rado from  diminishing  the  Sow  of  the  Ar- 
kansas river  b;  appropriating  its  waters  for 
purposes  of  irrigation,  which  has  resulted 
in  reclaiming  large  areas  of  arid  lands  in 
Colorado,  while  the  influence  of  such  di- 
minution, though  of  preeeptible  Injury  to 
some  portions  of  tho  Arkansas  valley  in 
Kansas,  has  worked  little,  if  any,  detriment 
to  the  great  body  of  ths  valley. 
Subsurface  waters—subterraiteati  stream. 

Q.  The  presenos  of  «vater  beneath  tho 
bed  of  the  Arkansas  river  as  it  passes 
through  the  state  of  Kansas,  though  In 
places  of  oonsldeTable  amount  and  running 
m  the  tame  dlr«eti<H>,  does  not  show  tlie 
ezlstAne*  of  an  independent  suhsurfaea  rlrer, 
flowlns  eontinuouBly  from  the  Oolorado  Hne 
throu^  the  st«te  of  Kansas. 
Direrslon  of  Atkuisas  tivct— tMpeetlro 
ri^ta  of  Kansas  utd  Colorado. 

10.  The  determination  of  the  respoetfTC 
rights  of  the  states  of  w*"—  and  Colondo 
to  the  bsnsflt  of  the  water  in  the  ArlEansas 
river  oajmot  be  affected  by  any  theory  that, 
beeanso  at  Umea  and  la  soma  places  tha 
entira  bed  of  the  channel  Is  dry,  them  are 
two  rivera,  one  oommendng  in  the  moun- 
tains of  Colorado  and  terminating  at  or  near 
tha  state  line,  sjid  the  other  oommencing  at 

tear  the  place  where  the  former  m6», 
and,  from  springs  and  branches,  starting  as 
a  new  stream,  to  flow  onward  through 
Kansas  and  Oklahoma  toward  tho  Qulf  of 


ORIGINAL  BnX  by  tha  Stats  of  Kansas 
against  ths  Stata  of  Colorado  to  en- 
join the  diversion  by  the  latter  state  of 
the  water  of  the  Arkansas  river.  The 
United  States,  on  leave,  filed  a  petition  of 
intervention,  asserting  that  tha  amount  of 
the  flow  of  the  river  was  subjeet  to  the  su- 
perior authority  and  supervisory  eootrol  of 
the  United  Statea.  PstEtkm  la  interveiitton 
dismissed  without  picjudlee  to  tha  il|^ 

It  Die  Oonrti.  H  m-Wt. 
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of  the  Unltod  StaUa  t«  t^ke  %aj  action  uae- 
•Mkiy  to  prcBerva  or  bnproTB  the  na-riga- 
bUitjr  of  the  river.  Bill  dlsmisaed  without 
prejudioe  to  iiutitute  new  proceedings. 

I.     Statement  b7  Mr.  Justice  Brewer; 

7  'On  Mmj  20,  1901,  pnrcuant  to  ft  reaolu- 
tlan  puaed  bj  the  I^glatura  of  Kani&a 
(EuL  Lawi  1901,  chap.  425),  uid  upon 
leave  Obtained,  the  etate  of  Kaaeaa  filed  Its 
bill  in  equity  in  thiB  court  against  the  state 
of  Colorado.  To  this  bill  the  defendant 
demurred.  After  argument  on  the  demurrer 
this  court  held  that  the  case  ought  not  to  be 
disposed  of  on  the  mere  avermenta  of  the 
bill,  and,  therefore,  OTerruled  the  dsnurrer 
without  prejudice  to  any  questloa  defendant 
might  present.  Leave  waa  alao  given  to 
anawer.  ISO  U.  B.  12G,  40  L.  ed.  S3S,  22 
Sup.  Ct  Bep.  Sfi£.  In  delivering  the  opin- 
ion of  the  oonrt  the  Chief  Justice  diMloaed 
In  the  following  words  the  general  charac- 
ter of  the  controversy,  and  the  conclusIonB 
arrived  at  (p.  14S,  L.  ed.  p.  SIS,  Sup.  Ct 
Bep.  p.  669) : 

"Tie  gravamen  of  the  bill  ia  that  the 
■tata  of  Colorado,  acting  directly  herself  a« 
well  as  through  private  persons  thereto  li- 
emsed,  is  depriving  and  threatening  to  de- 
prive the  state  of  Kmsas  and  its  inhabi' 
tauts  of  all  the  water  heretofore  accustomed 
to  flow  in  the  Arkansas  river  through  ita 
channel  on  the  surface,  and  through  a  sub- 
terranean course  across  the  state  of  Kansaa; 
that  this  is   threatened  not  only  by  the  Im- 

IJ  pounding  and  the  nae  of  the  water  at  the 

*  river's  source,  but  aa  it  flows'after  reach- 
ing the  river.  Injury,  It  is  averred.  Is  being, 
and  would  be,  thereby  Inflicted  on  the  state 
of  Kansas  as  an  individual  owner,  and  on  all 
the  inhabitants  of  the  state,  and  especially 
on  the  inhabitants  of  that  part  of  the  state 
tying  in  the  Arkansas  valley.  The  injury 
is  asserted  to  be  threatened,  and  as  being 
wrought,  in  respect  of  lands  located  on  the 
banks  of  the  river;  lands  lying  on  the  line 
of  a  subterranean  Sow;  and  lands  lying 
seme  distance  from  the  river,  either  above  or 
below  ground,  but  dependent  on  the  river 
for  a  supply  of  water.  And  it  is  insisted 
that  Colorado,  in  doing  this,  is  violating 
the  fundamental  principle  that  one  must 
flse  his  own  lo  as  not  to  destroy  the  legal 
rights  of  another. 

"The  state  of  Kansas  appeals  to  the  rule 
of  the  common  law  that  owners  of  lands  en 
the  banks  of  a  river  are  entitled  to  the 
continual  flow  of  the  stream;  and  while  she 
MDcedefl  that  this  rule  has  been  modified  in 
th«  Western  states  so  that  flowing  water 
may  be  appropriated  to  mining  pnrposea 
and  for  the  reclamabbs  of  arid  lands,  and 
the  doatrine  of  prior  appropriation  obtains, 
Tst  shs  t^M  that  that  *"ft^^^fl^***^^^«  has  not 


gone  so  far  as  to  justify  the  destruction  ^ 
the  rights  of  other  states  and  their  inhab- 
itanla  altogether;  and  that  the  acts  of  Con- 
gress of  1868  and  subsequently,  while  reoog- 
nixing  the  prior  appropriation  of  water  as 
in  oontravention  of  the  oommon-Iaw  rub 
as  to  a  aontinuous  flow,  have  not  attempted 
to  recognize  It  as  rightful  to  that  extent. 
In  other  words,  Kansss  oontends  that  Colo- 
rado cannot  absolutely  destroy  her  rights, 
and  seeks  some  mode  of  accommodation  as 
between  them,  while  she  further  insists  that 
she  occupies,  for  reasons  given,  the  position 
of  a  prior  appropriator  herself,  if  put  to  that 
contention  as  between  her  and  Colorado. 

"Sitting,  as  It  were,  as  an  Intomational 
as  well  as  a  domestie  tribunal,  we  apply 
Federal  law,  state  law,  and  International 
law,  as  the  exigeneles  of  the  particular  eaaa 
may  demand,  and  we  are  unwilling,  in  this 
case,  to  proceed  on  the  mere  technical  ad- 
missions made  by  the  demurrer.  Kor  do 
we  regard  It  as  necessary,  whatever  Impev-^ 
fectlons  a  close  ana^sis  of  tlM*pendlng  bill* 
may  disclose,  to  compel  its  amendment  at 
this  stage  of  tho  litigation.  We  think  proof 
should  be  made  as  to  whether  Colorado  ia 
herself  actually  threatening  to  wholly  ex- 
haust the  flow  of  the  Arkansas  lira  in 
Kansas;  whether  what  is  described  in  the 
bill  as  the  'underflow'  is  a  subterranean 
stream  flowing  in  a  Imown  and  defined  chan- 
nel, and  not  merely  water  percolating 
through  the  strata  below;  whether  certain 
persons,  Anns,  and  corporations  in  Colorado 
must  be  made  parties  hereto;  what  lands  in 
Kansas  are  actually  situated  on  the  banks 
of  the  river,  and  what,  either  in  Colorado  or 
Kansas,  are  absolutely  dependent  on  water 
therefrom;  the  artent  of  the  watershed  or 
the  drainage  area  of  the  Arkansas  river;  the 
possibilities  of  the  maintenance  of  a  sus- 
tained flow  through  the  control  of  flood 
waters, — in  short,  the  circumstances,  a  va- 
riation In  which  might  induce  the  court  to 
either  grant,  modify,  or  deny  the  relief 
sought  or  any  part  thereof." 

On  August  17,  1903,  Kansas  flled  an 
amended  bill,  naming  as  defendants  Colo- 
rado and  quite  a  number  of  corporations, 
who  were  charged  to  be  engaged  In  deplet- 
ing the  flow  of  water  in  the  Arkansas  river. 
Colorado  and  Several  of  the  corporations  an- 
swered. For  reasons  which  will  be  apparent 
from  the  opinion  the  defense*  of  these  corpo- 
rations will  not  be  considered  apart  from 
those  ot  Colorado.  On  Uarch  21,  1904,  tbs 
United  States,  npon  leave,  flled  ita  petition 
of  int«rvention.  The  issue  between  thess 
several  parties  having  been  pta^ected  by  rep- 
lications, a  oommlesioner  was  appointed  t« 
take  evidence,  and,  after  that  had  been 
taken  and  abstracts  prepared,  eounsel  for 
the  respective  parties  were  heard  in  aigv 
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iDent,  and  Upon  the  [Jeadliigi  and  teatimoaf 
the  case  was  aubmitted. 

In  order  that  the  Uaua  betwnn  the  three 
principal  parties,  Kansaa,  Colorado,  and  the 
United  States,  may  be  fully  diaclosed,- 
tbough  by  BO  doing  we  prolong  ooniiderably 
this  opinion, — we  quote  abstracts  of  the 
ple«ding*  and  statements  thereof  made  by 
the  respective  ooonseL    Counsel  for  Ksntai 

o  sayi 

.  *"The  bill  of  nmplaint  alleges  that  the 
state  of  Eaiisaa  was  admitted  into  th« 
Union  on  January  29,  1861,  that  tlie  state 
of  Colorado  was  admitted  on  August  I,  1878, 
and  that  the  other  defendants  are  corpora- 
tions organized,  chartered,  and  doing  bus- 
fnese  in  the  state  of  Colorado ;  that  the  Ar- 
kansas rirer  rises  In  the  Booj^  mountains. 
In  the  state  of  Colorado,  and,  flowing  in  a 
sontheastarl^  direction  for  a  distance  of 
about  2S0  miles,  crosses  the  boundary  into 
the  state  of  Kansas;  that  the  river  than 
flows  tn  an  easterly  and  southeasterly  direc- 
tion through  the  state  of  Kansas  for  a  dis- 
tance of  about  300  miles,  then  through  Ok- 
lahoma, Indian  territory,  and  Arkansas,  cm 
its  way  to  the  sea.  Through  the  state  of 
Kansas  the  Arkansas  valley  Is  a  level  plain 
but  a  few  feet  above  the  normal  level  of 
the  river,  and  is  from  2  to  20  miles  in  width. 
Back  to  the  foothills  on  either  side  there 
are  bottom  lands  which  are  saturated  and 
■nbirrigated  by  the  underflow  from  the  riv- 
er, and  are  fertile  and  productive  almoat 
beyond  oomparison.  The  Arkansas  river  is  a 
meandered  stream  through  the  state  of  Kan- 
sas, and  under  tlie  laws  and  departmental 
rules  and  regulations  of  the  United  States  it 
Is  a  navigable  river  through  the  state  of 
Kansas,  and  was,  in  fact,  navigable  and  nav- 
igated from  the  city  of  Wichita  south  to  its 
mouth;  and  that  the  oomplsjnant  Is  the 
owner  of  the  bed  of  the  stream  between  the 
meandered  lines  in  trust  for  the  people  of  the 
state;  that  the  complainant  is  the  owner  of 
two  tracts  of  land  bordering  upon  the  river, 
one  at  Hutchinson  and  one  at  Dodge  City, 
upon  which  state  Institutions  are  main- 
tained,— one  as  a  reform  school  and  the 
other  as  a  soldiers'  home.  That  when  the 
state  of  Kansas  was  admitted  into  the  Un- 
ion it  became  the  owner,  for  school  purposes, 
of  sections  10  and  30  of  each  congressional 
township,  of  which  the  complainant  still 
owns  many  thousand  acres,  much  of  which 
borders  on  the  Arkansas  river.  That  by  act 
of  Congress  of  March  3,  1863  [12  Stat,  at 
lb  772,  chap.  B8],  the  complainant  became 
the  owner  of  each  odd-numbered  section  ot 
land  in  the  Arkansas  valley  and  has  since 

g  oonviTed  the  whole  of  this  land  for  the  pur- 

•  poses  spedfled.    TiMt  by  the  year  ISBS'the 
land  in  the  Arkansas  valley  b^n  to  be  tak- 
on  by  actual  settlers,  and  by  the  year  1871! 
27  S.  C— 42. 


practically  all  the  bottom  lands  in  the  east 
or  lower  half  of  the  valley  were  entered  and 
settled,  and  title  obtained  from  the  United 
States  »r  the  state  of  Kansas;  and  by  the 
year  1882  the  west  or  upper  half  of  the  val- 
ley was  sa  entered  and  settled  and  like 
titles  obtained.  By  the  year  187,3  a  railroad 
was  built  through  the  entire  length  of  the 
valley,  and  immediately  after  their  settle- 
ment these  botttmi  lands  were  extensively 
cultivated,  large  crops  of  agricultural  prod- 
ucts were  raised,  towns  and  cities  spraiig 
np,  population  rapidly  Inereued,  and  by  the 
year  1683  practically  all  the  bottom  lands 
of  t^B  Arkansas  vall^  were  In  a  state  of 
suoceaaful  and  prosperous  cultivation;  that 
the  waters  of  the  Arkansas  river  furnished 
the  foundation  for  this  prosperity.  These 
water*  furnished  a  wholesome  and  ample 
supply  for  domestic  purposes,  for  the  wa- 
tering of  stock,  for  power  for  operating 
mills  and  factories,  for  saturating  and  sub- 
irrigating  the  bottom  lands  back  to  the  up- 
lands on  either  side  of  the  river,  so  that 
crops  thereon  were  not  only  bounteous  but 
practically  certain,  and  in  the  western  por- 
tion of  the  valley  these  waters  were  appro- 
priated and  used  for  surface  Irrigation,  to 
supplant  the  scanty  rainfall  in  that  region. 
That  I^  reason  of  these  uses  of  the  waters 
of  the  Arkansas  river,  and  the  almost  un- 
varying water  level  beneath  these  bottom 
lands  being  near  the  surface,  the  lands  In 
the  Arkansas  valley  in  the  state  of  Ksnnss 
were  of  great  and  permanent  value  to  the 
owners  and  settlers  thereon,  and  those  upon 
the  tax  rolls  of  the  stat*  of  Kansas  yielded 
a  large  and  Increasing  revenue  to  the  com- 
plainant for  state  purposes. 

"That  after  the  lands  In  the  Arkansas 
valley  had  been  settled  and  raised  to  a 
high  state  of  cultivation,  all  the  bottom 
lands  in  the  valley  being  riparian  lands  and 
directly  affected  by  the  presence  and  flow  of 
the  river,  and  after  parts  of  the  flow  of  the 
river  had  been  used  for  manufacturing  and 
milling  purposes,  and  after  the  riparian 
lands  hod  been  largely  and  extensively  ir- 
rigated in  the  vall^  of  the  river  in  theg 
western  portion  of*  Kansas,  and  after  por-> 
tlons  of  the  land  so  belonging  to  the  com- 
plainant had  been  sold  and  conveyed,  the 
state  of  Colorado  and  other  defendants  be- 
gan ^stematically  appropriating  and  di- 
verting the  waters  of  the  Arkansas  river, 
in  the  state  of  Colorado,  between  Cation 
City  and  the  Kansas  state  line,  for  the  pur- 
pose of  irrigating  dry,  barren,  arid,  nonri- 
parian,  and  nonsaturated  lands  lying  on 
either  side  of  the  river,  and  often  many 
miles  therefrom  and  by  the  year  1801  aU 
the  natural  and  normal  waters  and  a  large 
portion  of  the  flood  waters  of  the  Arkansas 
river  were  so  appropriated  and  diverted  and 
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ftctually  Applied  to  them  diy,  barreii,  Artd, 
nonripiiriSili,  Uld  nonsaturated  lands  in  th* 
•tate  of  Colorado,  said  dJTersioos  increasing 
from  jear  to  year,  a«  their  meani  of  diver' 
■ioQ  iMcame  more  complete  and  perfect,  bo 
Um  ftrera^e  flow  of  the  liTcr  was  p^atly 
and  permanently  diminfsbed  and  the  normal 
flow  of  the  river,  exclustTe  of  floods,  was 
wholly  and  permaneatly  destrojed,  the  nari- 
gability  of  the  river  where  navigable  before 
has  heen  ruined,  the  power  for  manufactar- 
inf  purpose!  greatly  diminished,  the  sur- 
fact  of  the  underflow  beneath  the  bottom 
lands  has  been  lowered  aboat  5  feet,  and  the 
water  for  the  irrigation  ditches  in  the 
western  part  of  Kansas  has  been  entirely 
mt  off.  The  loss  sustained  l^  the  com- 
plainant and  its  eitlzena  has  been  great  and 
incalculable.  The  benefits  of  river  naviga- 
tion are  gone;  the  cheap  water  power  baa 
been  replaced  by  the  eostlj  steam  power: 
the  productiveness  and  value  ol  the  bottom 
lands  have  been  greatly  diminished;  the  Ir- 
rigation ditches  are  left  dry  and  the  lands 
uncultivated ;  and  the  revenues  of  the  state 
of  Kansas  and  its  municipalities  have  been 
materially  decreased.  Against  this  looa  and 
injury  f^e  complainant  praya  the  aaalstanee 
of  this  court." 

In  the  brief  of  eounael  for  Colorado  it 
Is  said; 

"The  contention  of  the  defendant,  ctate  of 
Colorado,  as  to  the  &ets,  may  Ix  eonelselj 
stated  as  follows:  The  Arkansas  river,  pop- 
ularly so  called.  Is  nibstantially  two  rivers, 
— one  a  perennial  stream  rising  in  the 
mountains  of  Colorado  and  Sowing  down  to 
n  the  plains,  and  this  OaIora<lo  Arkansaa, 
f  when  thc'river  was  permitted  to  run  am  it 
was  aecustomed  to  run,  prior  to  the  period 
of  irrigation,  poured  into  the  sands  of  west- 
em  Kansas,  and  at  times  of  low  water  the 
river  as  a  stream  entirely  disappeared.  Its 
wmtan  were  to  srana  extent  evaporated,  and, 
as  to  the  residue,  were  absorbed  and  swal- 
lowed np  In  the  aands.  Bo  that  from  the 
Tldnity  of  the  state  line  iMtween  Kansas 
and  Colorado  on  eastwardly,  as  far,  at 
least,  B*  Great  Bend,  If  not  farther,  at  auch 
times  of  low  water  there  was  no  flowing  Ar- 
kansas river.  Farther  east,  however,  a  new 
river  arose,  even  at  such  time*  of  low  water, 
and  partly  from  springs,  partly  from  the 
drainage  of  the  water  table  of  the  country 
supplied  by  rainfall,  and  partly  from  the 
surface  drainage  of  an  extensive  territory, 
this  river  gradually  again  became  a  pet«n- 
niol  stream,  so  that  south  of  Wichita,  and 
from  there  on  to  the  month  of  the  river  the 
Kitntiu  Arkansas,  a*  a  new  and  separate 
■treain,  had  a  aonstant  Sow.  Such,  as  tha 
river  was  accustomed  to  flow,  was  the  Ar- 
kansas of  the  period  prior  to  inigati(»L  It 
was  a  'brtdcen  rinr.'    It  is  tnu  that  at  all 


times  in  early  year*,  and  now,  the  ftrkantis 
river  at  times  of  flood,  or  of  what  might 
be  called  high  water,  has  a  continuous  flow 
from  fta  source  to  its  mouth;  but  a  flow, 
even  in  times  of  flood  or  high  water,  which 
diminiahas  through  the  santfy  waste  east  of 
the  Colorado  state  line  above  described,  so 
that  oftentimes  even  a  flood  in  Colorado 
would  be  completely  lost  before  it  liad 
passed  over  this  and  stretch  of  sandy  chan- 
nel, and  high  water  would  always  be  di- 
nflnisbed  in  flow  through  the  same  stretch 
of  country.  This  river  is  as  if  it  were  a  cur- 
rent of  water  passing  over  a  sieve;  if  the 
current  be  slow  and  the  volume  not  excessive 
all  of  It  sinks  through  the  sieve  and  none 
passes  on  beyond;  when  the  current  is 
rapid  and  the  volume  is  large,  still  a  large 
amount  sinks  in  the  deve,  and  the  remdoe 
posset  on  beyond. 

■TCow,  the  irrigators  of  Colorado  have 
oonSned  their  actions  to  the  Colorado  Ar- 
kansas above  deaeribed.  They  have  taken 
the  waters  of  the  perennial  stream  before  it 
reaches  this  sieve,  through  which  it  wasted;  J 
they  have  lifted  that  stream  out  of 'the* 
sandy  channel  in  which  it  had  flowed,  and 
applied  It  to  tienefleial  uses  upon  the  land; 
carried  the  body  of  it  along  at  a  higher  level 
than  where  it  was  aeenstomed  to  run,  and 
they  llnallj  reatore  It,  practically  undimin- 
ished in  volume,  so  far  as  regards  praetioal 
use,  at  points  In  the  andent  channel  farUter 
east  than  the  river  at  low  vrater  was  aeens- 
tomed to  flow  before  the  period  of 
irrigation.  Tlia  efTeet  of  the  divardon 
of  this  water  in  Colorado,  the  carrying 
of  It  forward  on  a  higher  level,  the  reton 
of  waters,  partly  through  seepage  and  part- 
ly through  direct  delivery  at  waste  gates, 
and  tha  effect  of  this  proeeea  In  extending 
CAstward  the  perennial  flow,  will  be  folly 
discussed  in  the  course  of  the  argument  to 
follow.  It  Is  sufllalent  in  this  preliminary 
statement  to  say  that  it  Is  admitted  by  tha 
complainant  that  in  the  ooursa  of  a  twelve- 
month thera  is  a  vast  amount  of  high  and 
flood  waters  of  the  Arkansas  that  are  never 
captured  by  man,  that  are  of  no  use,  but  are 
rather  of  injuiy  to  Kansas  riparian  proprie- 
tors, and,  so  far  as  any  benefldal  use  is 
concerned,  are  absolutely  wasted  and  lost. 
TT.Ti.nii  does  not  claim  that  she  has  not 
abundance  of  water  in  times  of  flood  or  in 
times  of  high  water;  her  complaint  is  based 
upon  the  alleged  fact  that  she  does  not 
have  what  she  was  acanatamed  to  have  in 
periods  of  low  water,  whereas,  in  fact,  as 
contended  by  the  state  of  Colorado,  the  di- 
version of  vrater  in  Colorado  into  ditches 
and  reservoirs,  continuing,  ss  it  does, 
througbovt  the  year,  in  times  of  flood  and 
in  times  of  bish  water,  has  the  sffaal, 
through  sespage  sad  Ntwn  watss^  to  giTC 
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pananiai  ntality  to  portloni  at  this  itream 
during  wh&t  would  otherwise  be  periodi  of 
depreaeion  or  siupeiiaioii  of  flow." 

The  mibBtanea  of  tlia  petition  in  iataiTen- 
tloD  ii  tbiu  etftted  by  oouikKl  for  Uie  gor- 
eminent: 

"The  fint  pftragtmph  of  the  laid  petition 
desoribes  the  Arluuuaa  river  from  its  wnirea 
to  ite  mouth,  »nd  Allege*  that  it  ia  not  n«T- 
ig&ble  in  the  atatca  of  Colorado  and  ^^.n^nf 
nor  the  territory  of  Oklahoma,  but  ia  navi- 
gable in  the  state  of  Aikanias  and  tlie  In- 
dian territor;. 
M  "Tn  the  lecond  paragraph  It  ii  alleged 
f  that  the  lands  locat«d*withIn  the  waterabed 
at  the  river  west  of  the  OOth  degree  of  lon- 
gitude are  arid  landa. 

The  third  paragraph  alleges  that  within 
aaid  watershed  there  are  1,000,000  acres  of 
public  landa  that  are  nnlnhabitable  and  un- 
liable. 

"The  fonrth  paragraph  allies  that  said 
landa  can  only  be  mads  habitable,  produc- 
tive, and  salable  bj  Impounding  and  storing 
flood  and  other  waters  in  said  watershed 
to  the  end  that  the  said  waters  majr  be 
nsed  to  reclaim  said  land. 

"The  fifth  paragraph  alleges  that  there 
Is  not  sufficient  moisture  from  rainfall  to 
render  tne  soil  capable  of  producing  crops  in 
paying  quantities  in  the  watershed  so  de- 
scribed, and  that  thej  can  only  be  made  to 
produoe  crops  by  irrigation;  that  the  com- 
mon-law doctrine  of  riparian  rights  la  not 
applicable  to  conditions  in  the  arid  nglon 
and  has  been  abolished  by  statute  and  by 
naaga  and  custom;  that  tJiere  has  been  ee- 
tabliahed  In  its  stead  in  Mid  region  a  doe- 
trine  to  the  effect  that  the  waters  of  natu- 
ral streams  and  the  flood  and  other  waters 
may  be  Impounded,  appropriated,  diverted, 
and  nsed  for  ths  purpose  of  reclaiming  and 
Irrigating  the  arid  land,  therein,  and  that 
the  prior  appropriation  of  such  waters  for 
smh  purpose  gives  a  prior  and  superior 
right  to  the  water  of  the  stream, 

"The  sixth  paragraph  allt^ea  that  legis- 
lation of  Congresa,  decisions  of  courts,  and 
acta  of  the  executive  department  have  sanc- 
tioned and  approved  tlie  use  of  water  for 
Irrigation  purposes  in  the  arid  r^on,  and 
that  he  who  la  prior  in  time  is  prior  in 
right,  and  that  it  is  recognized  that  the 
eommon-Iaw  doctrine  of  riparian  rights  Is 
not  applicable  to  the  public  land  owned  t^ 
the  United  States  in  the  arid  region. 

"The  seventh  paragraph  alleges  that,  in 
accordance  with  and  in  reliance  upon  the 
doctrine  of  the  use  of  water  for  irrigation 
purpoBBB,  the  inhabitants  of  the  arid  por- 
tion of  the  United  States  hare  appropriat- 
4d  and  used  the  waters  of  streams  therein 
•  reclaim  and  make  productive  and  profit- 
Ue  about  10/100,000  acres  of  land,  which 


now  support  a  populaticn  of  many  millions, 
and  tliat  the  Inhabitants  of  Colorado  and* 
Ksnssi'irithin  the  watershed  of  the  Arkan-? 
sas  river  have,  by  irrigation  from  said  river, 
made  produeUve  and  profltable  about  SOO,- 
000  aerea  of  land,  which  provide  homes  for 
and  support  a  population  of  many  thou- 

"The  eighth  paragraph  allies  ttiat  the 
common-law  doctrine  of  riparian  rights  is 
not  applicable  to  riparian  lands  within  tlie 
arid  region,  and  that  only  by  tlie  use  of 
waters  of  natural  streams  and  flood  waters 
for  irrigation  and  other  beneficial  purposes 
can  the  lands  in  tbe  arid  i^on  be  made 
productive,  and  only  by  such  use  can  addi- 
tional areas  be  reclaimed  and  rendered  pro- 
ductive and  salable. 

"The  ninth  paragraph  reoltes  the  pass- 
age of  the  so-called  reclamation  act  of  June 
17,  1902.  [32  Stat,  at  L.  388,  chap.  100% 
U.  S.  Comp,  Stat.  Supp.  1905,  p'  340.] 

"The  tenth  paragraph  alleges  that  about 
60,000,000  acres  of  land  belonging  to  the 
United  States  within  ths  arid  r«{gion  can  b« 
reclaimed  under  the  provisions  of  the  so- 
called  reclamation  act 

"The  eleventh  paragraph  alleges  that  the 
amount  of  land  that  can  be  so  reclaimed 
will  support  a  populaticn  of  many  mllllcns. 

"The  twelfth  paragraph  alleges  that,  un- 
der the  operation  of  the  said  reclamation 
aot,  100,000  acres  of  publie  land  can  be 
reclaimed  within  the  watershed  of  the  Ar- 
kansas river  west  of  the  OBth  degree  west. 

"The  thirteenth  paragraph  alleges  that 
the  lands,  when  so  reclaimed,  will  support 
a  population  of  not  leas  that  60,000. 

"The  fourteenth  paragraph  alleges  that, 
under  the  operation  of  the  so-called  reclama- 
tion act,  about  11,000,000  has  been  expended 
in  exploring,  procuring,  and  setting  apart 
sites  upon  which  reservoirs  and  dams  con- 
templated by  the  act  can  be  oonatructed  and 
maintained;  that  contracts  have  been  let 
for  the  construction  of  reservoirs  which, 
when  oompleted,  will  cost  over  two  millions 
and  will  have  a  storage  capacity  to  reclaim 
600,000  acres  of  arid  land,  which  land  when 
reclaimed  will  sustain  a  population  of  not 
less  than  260,000;  that  plans  are  contemplat- 
ed for  the  expenditure  of  $20,000,000  undsrg 
'said  set,  to  irrigate  about  1,000,000  acres  of* 
arid  publie  lands. 

"The  fifteenth  paragraph  recites  tiiat 
there  are  tie.000,000  available  under  the 
so-called  reclamation  act. 

"The  sixteenth  paragraph  sets  forth  the 
contantion  of  Kansas  as  seen  in  its  amended 
bill  of  complaint,  vie.,  that  It  Is  entitled  ta 
have  the  waters  of  the  Arlcansaa  rinr,  whicb 
risat  in  Colorado,  flow  uninterrupted  and 
unimpeded  into  KBuaaa. 

The  ••ventaentb  paragn^  asta  forth  tlu 
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oontentioD  of  Colorado  In  respect  to  it«  eUfau 
of  ovBership,  vie.,  tha.t  under  the  provlsiona 
of  iti  CoDBtitutian  It  ia  the  owner  of  all 
waterm  within  that  etate. 

"The  eighteenth  paragraph  ie  m  follow! : 
"  That  neither  the  contention  of  the  atate 
of  Colorado  nor  the  oontention  of  the  atate 
of  ic»n««»  Is  oorrect;  nor  doea  either  con- 
tention accord  with  the  doctrine  prevailing 
tn  the  arid  region  in  reapeet  to  tli*  watere 
of  natural  atreams  and  of  flood  and  other 
mtera.  That  either  contention,  if  suetained, 
would  defeat  the  object,  intent,  and  pnrpoae 
of  the  reclamation  act,  prevent  the  aettle- 
ment  and  sale  of  the  arid  lands  belonging  to 
the  United  Statea,  and  especially  thoae  with- 
in the  watershed  of  the  Arkanaaa  rirer  west 
of  the  &&th  degree  west  longitnde,  and  would 
otherwise  work  great  damage  to  the  Inter- 
eita  of  the  United  BUtca.' " 

Messrs.  S.  S.  Ashbangh,  N.  H.  Loomla,  C 
C  Coleman,  and  F.  Diimont  Smith  for  eom- 
platnant. 

Ueeere.  Clyde  C.  Dawson,  Piatt  Kogen,  H. 
C  Miller,  Joel  F.  Taile,  Charles  D.  Ha^t, 
C  W.  Waterman,  F,  B.  Gregg,  W.  R.  Ram- 
sey, and  I.  B.  Melvilla  for  defendant  the 
state  of  Colorado. 

Messrs.  David  C.  Beomau,  Cass  B.  Har- 
rington, and  Fred  Harrington  for  defendant 
the  Colorado  Fuel  ft  Iron  Company. 

Messrs.  Piatt  Rogers,  John  F.  Shatroth, 
and  Frank  B.  Ore^  for  defendant  the  Ar- 
kansas Valley  Sngar  Beet  A,  Irrigated  Land 
Company. 

Mr.  C.  C.  Goodale  for  defendant  the  Qra- 
ham  Ditch  Company. 

Mr.  a  E.  Cast  for  defendant  the  Fort 
Lyon  Canal  Company, 

Ur.  F.  A.  Sabin  for  defendants  the  Rocky 
Ford  Canal,  Beservoir,  Land,  Loan,  ft  Trust 
Company,  the  Catlin  Consolidated  Canal 
Company,  the  Oxford  Farmers  Ditch  Com- 
pany, and  the  Lake  Canal  Company. 

Solicitor  Generai  Hoyt,  Assistant  Attor- 
ney General  Campbell,  and  Ur.  A.  C.  Camp- 
b^  for  Intervener,  th*  United  States. 

■  *  Mr.  Justice  Biewei  delivered  the  opinion 
at   the   court  t 

While  we  aald  In  overruling  the  demnrrer 
that  "this  court,  speaking  broadly,  haa  ju- 
risdiction," we  contemplated  further  con- 
sideration of  both  the  faet  and  the  extent  of 
onr  Jurisdiction,  to  be  fully  determined  aft- 
er the  facta  were  presented.  We  therefore 
commence  with  this  inquiry.  And  first,  of 
oor  jDrisdiction  of  the  eontroverqr  between 
Kansas  and  Colorado. 

This  suit  involves  no  question  of  bound- 
ary or  of  the  Umita  of  territorial  jurisdie- 
tlon.     Other    and    IneorporMU    ri^ts    an 


claimed  by  the  reapeetlve  litigants.  Con- 
troversies between  the  statea  are  becoming 
frequent,  and,  in  the  rapidly  changing  con- 
ditiona  of  life  and  business,  are  likely  to 
become  still  more  so.  Involving,  as  they  do, 
the  rights  of  politic*!  commonlUes  which  in 
many  respects  are  sovereign  and  independ- 
ent, th^  present  not  Infrequently  queationa 
of  far-reaching  import  and  of  exceeding  dif- 
ficulty. 

It  is  well,  therefore,  to  consider  the  foun- 
dations of  our  jurisdiction  over  controver- 
sies between  states.  It  is  no  longer  open  to 
question  that  by  the  Constitution  a  nation 
brought  Into  being,  and  that  that  In- 
I  not  merely  operative  to  es- 
tablish a  closer  union  or  league  of  states. 
Whatever  powers  of  government  were  grant- 
ed to  the  nation  or  reaerved  to  the  states 
(and  for  the  description  and  limitation  of 
those  powers  we  must  always  accept  the 
Constitution  as  alone  and  absolntely  eoD- 
trolling),  there  was  created  a  nation,  to 
be  known  as  the  United  States  of  America, 
and  as  such  then  assumed  its  place  among 
the  nations  of  the  world. 

The  first  resolution  passed  by  the  con- 
vention that  framed  the  Constitution,  sit- 
ting aa  a  committee  of  the  whole,  was  "Be> 
solved.  That  it  is  the  opinion  of  this  oam- 
mittee  that  a  national  government  ought  toQ 
be  established,  consisting  of  ft*suprc9ne  legis-* 
lative,  judiciary,  and  exeentfra,'*  1  Elliot, 
DebatM,  p.  IB  I. 

In  U'Cnlloeh  v.  Maryland,  t  Wheat  310, 
400,  4  L.  ed.  B7B,  601,  Chief  Juadee  Mar- 
shall aald: 

"The  government  of  the  Union,  then 
(whatever  may  be  the  influence  of  this  faet 
on  the  ease).  Is,  onphatleally  and  truly,  a 
government  of  the  people.  In  form  and  In 
substance  it  emanates  from  them.  Its  pow- 
ers are  granted  by  them,  and  are  to  be  ex- 
ercised directly  on  them,  and  for  their  ben- 
eflt." 

See  also  Martin  v.  Hunter,  1  Wheat,  304, 
324,  4  L.  ed.  97,  102,  opinion  by  Mr.  Jns- 
tice  Story. 

In  Scott  V.  Sandford,  1»  How.  893,  441, 
IG  L.  ed.  691,  Tie,  Chief  JnsUoe  ^uty  ob- 

"The  new  government  was  not  a  mera 
ehange  in  a  dynasty,  or  in  a  form  of  gov- 
ernment, leaving  the  nation  or  sovereignly 
the  same,  and  clothed  with  all  the  rights, 
and  bound  by  all  the  obligations,  of  the  pro- 
ceding  one.  But,  when  the  present  United 
States  came  Into  existence  under  the  new 
government.  It  was  a  new  political  body,  a 
new  nation,  then  for  the  first  time  taking  Its 
place  in  the  family  of  nations." 

And  in  Miller  on  the  Constitution  of  the 
United  Statea,  p.  S3,  refwring  to  the  adop- 
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tion  of  tlie  Conititution,  thst  learned  jurist 
•ftid;    "It  ma  then  that  >  aation  w«i  bom." 

In  the  CoiiatitTition  on  proviaiom  ia  sep- 
arate artfolea  for  tiie  three  great  depart- 
meuta  of  government, — If^ielatfTe,  exeam- 
tive,  and  judicial.  But  there  is  thli  tig- 
nlficBitt  differencs  In  the  grants  of  powen 
to  theae  department*:  The  first  artiela, 
treating  of  legialatiTe  powers,  does  not  make 
a  general  gmnt  of  l^ialatiTe  power.  It 
reads:  "Article  1,  |  1.  All  l^slative  pow- 
ers herein  granted  shall  be  vested  is  a 
Congress,"  et«.;  and  then,  in  article  6, 
mentions  and  defines  the  l^slatire  powen 
that  are  granted.  By  reason  of  the  fact  that 
there  is  no  general  grant  of  legislative  pow- 
er it  has  become  an  aeoepted  oonstitntional 
rule  that  this  is  a  govemmeut  of  enumerat- 
g  ed  powers. 

?  'In  M'Cnlloch  y.  Maryland,  4  Wheat  406, 
4  L,  ed.  601,  Chief  Jnstioe  Uarshall  said: 

"This  government  la  aoknowledged  l>y  all 
to  be  one  of  enumerated  powers.  The  prin- 
dpal  that  H  can  exercise  only  the  power* 
panted  to  it  would  seem  too  apparent  to 
have  required  to  l>e  enforced  by  all  those 
argnments  which  its  enlightened  frienda, 
while  it  was  depending  before  the  people 
found  it  necessary  to  urge.  That  principle  is 
now  universally  admitted." 

On  the  other  hand,  in  article  S,  which 
treats  of  the  judicial  department, — and  this 
if  Important  for  our  present  consideration, 
—we  find  that  f  1  reads  that  "the  judicial 
power  of  the  United  States  shall  be  vested 
In  one  Snpreme  Court,  and  in  sneh  inferior 
courts  as  the  Congress  may  frcHn  time  to 
time  ordain  and  establish."  By  this  is 
granted  the  entire  judicial  power  of  the  na- 
tiim.  Section  2,  wUch  provide*  that  "Hhe 
Jndieia]  power  shall  extend  to  all  oaMfl,  in 
law  and  equity,  arising  under  this  Conaititn- 
tion,  the  laws  of  the  United  SUtes,"  ete., 
ts  not  a  limitation  nor  an  enumeration. 
It  is  a  definite  declaration, — a  provision 
that  the  judicial  power  shall  extend  to — 
that  Is,  shall  include — the  several  matter* 
particularly  mentioned,  leaving  unrestrict- 
ed the  general  grant  of  the  entire  judicial 
power.  There  may  be,  of  eonrse,  limitation* 
on  that  grant  of  power,  but,  if  there  are 
any,  they  must  be  atpreeeed;  for  otherwise 
the  general  grant  would  vest  In  Uic  oourta 
all  the  judicial  power  which  the  new  nation 
wa*  capable  of  exercising.  Construing  this 
article  in  the  early  case  of  Chlshohn  v. 
G«>rgia,  i  Dall.  419,  1  L.  ed.  440,  the  court 
held  that  the  judicial  power  of  the  Supreme 
Court  extended  to  a  suit  brought  against  a 
state  by  a  citizen  of  another  state.  In  an- 
nouncing his  opinion  in  the  case,  Ur.  Jus- 
ti**  Wilson  said  (p.  4B3,  L.  ed.  p.  4S4) : 

TThis  question.  Important  in  itself,  win 
depend  on  other*  more  Important  stiD;  and 


may,  perhaps,  be  nMmately  resolved  into 
one  no  less  radical  than  this, — Do  the  peo- 
ple of  the  United  State*  form  a  nationl" 

la  reference  to  this  question  attention 
may,  however,  properly  be  called  to  Hans  v. 
Louisiana,  134  U.  B.  1,  33  U  ed.  841^  10 
Sup.  CL  Rep.  604.  ^ 

■  The  decision  in  Chlsholm  ▼.  Oeorgla  led  * 
to  the  adoption  of  the  11th  Amendment  to 
the  Constitution,  withdrawing  from  the  jn- 
didal  power  of  the  United  States  every  suit 
in  law  or  equity  eommenoed  or  prosecuted 
against  one  of  the  United  States  by  cltiiens 
of  another  state  or  dtizens  or  subjects  of  a 
foreign  state.  Tliis  amendment  refers  only 
to  suit*  and  actions  by  individuals,  leaving 
undistarbed  the  jurisdiction  over  suits  or 
actions  Iiy  one  state  against  another. 
As  said  by  Chief  Justice  Uarshall  in 
Cohen  v.  Virginia,  ft  Wlieat  264,  407,  5 
L.  ed.  £67,  2BI:  "TThe  Amendment,  there- 
fore, extended  to  suits  eommeneed  or  prose- 
cuted by  indlridnala,  but  not  to  those 
brought  by  states."  Bee  also  South  Dako* 
ta  V.  North  Caroling  im  U.  8.  E86,  48  L. 
ed.  448,  24  Sup.  Ct  Bep.  260. 

Spealdng  generally,  it  may  be  observed 
that  the  Judicial  power  of  a  nation  extends 
to  all  oontroversles  justiciable  in  their  na- 
ture, and  the  parties  to  which  or  the  prop- 
er^ involved  in  which  may  be  reached  by 
judicial  process,  and,  when  the  judida]  power 
of  the  United  States  wu  vested  In  the  Su- 
preme and  other  courts,  all  the  judicial  pow- 
er which  the  nation  was  capable  of  exercis- 
ing was  vested  In  those  tribunals;  and  nn- 
lea*  there  be  some  limitations  expreaaed  in 
the  Constitution  it  muat  be  held  to  tm- 
braee  all  aontroverslea  of  a  jnsticiable  na- 
ture arising  within  the  territorial  limits  of 
the  nation,  no  matter  who  may  be  the  par- 
ties thereto.  This  general  truth  is  not  in- 
consistent with  the  dedsions  that  no  suit 
or  action  can  be  maintained  against  the 
nation  in  any  of  Its  courts  without  Its  con- 
sent, for  they  only  reeognlze  the  obvious 
truth  that  a  nation  is  not,  without  its  con- 
sent, subject  to  the  controlling  action  of  any 
of  Its  instrumentalities  or  agencies.  The 
creature  cannot  rule  the  creator.  Kawanan- 
akoa  V.  Potyblank.  200  D.  S.  849,  61  L.  ed. 
8S4,  27  Sup.  Ct.  Rep.  626.  Nor  is  it  incon- 
sistent with  the  mling  In  Wisconsin  v.  Peli- 
can Ina  Co.  127  U.  S.  265.  32  L.  ed.  230,  8 
Sup.  Ct  Rep.  1370,  that  an  original  action 
cannot  be  maintained  in  thi*  court  by  one 
state  to  enforce  It>  penal  law*  against  a  dd- 
■en  of  another  state.  That  was  no  denial  of 
the  Jurisdiction  of  the  eonrt,  but  a  decision 
upon  the  merits  of  the  claim  of  the  state. 

These  eonsideratlons  lead  to  the  propoel-9 
tlons    that    when   a*  legislative    power    is* 
claimed   for   the  national   government   the 
quefltion  la  whether  that  power  Is  one  of 
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tkOM  granted  bj  tli«  CouUtntlon,  elth«  In 
temu  or  bj  necBaamrj  imptimtioni  wfaarwui, 
In  rMp«et  to  JudioUl  fnnctlona,  tha  qno- 
tion  U  whethei  thers  be  uiy  UmltaUont  az- 
presaed  fn  tiie  Coiutitution  oa  the  gennoil 
gruit  of  QktioniJ  power. 

We  nuy  &lao  notlM  tt  mstt«r  In  respect 
thereto  referred  to  At  length  In  UUiourl  v. 
niinoie,  180  U.  S.  208,  220,  U  L.  ed.  497, 
5M,  SI  Sup.  Ct.  Rep.  331,  S36.  The  &th 
article  of  the  Artiole*  of  Canfederktion  pro- 
Tided  that  "the  United  State*  in  Congreu 
nuembled  aball  alao  be  the  laat  reaort  on 
appeal  in  all  disputes  and  differences  now 
anhaiating  or  that  hereafter  maj  aiiaa  be- 
tween two  or  mora  states  eoneeming  bound- 
ary, juriediotion,  or  any  other  came  what- 
erer."  In  the  early  drafU  of  the  Conatlta- 
tion  provieion  was  made  giving  to  the  Su- 
pifme  Court  "jurisdiction  of  oontrareralea 
betw«en  two  or  nuira  atates,  asoept  such  as 
ahall  regard  territory  or  jurisdiction,"  and 
also  that  the  Senate  should  hare  exclnitTe 
powar  to  regulate  the  manner  of  deciding 
the  dlapntea  and  oontrorerales  between  ths 
states  respecting  jurisdioUon  or  territory. 
As  finally  adopted,  the  Constitution  omits 
all  proTisions  for  the  Senate  taking  oogni- 
aanee  of  dispute*  between  the  states,  and 
leaves  out  tlie  exception  referred  to  in  tha 
jurisdiction  granted  to  Uie  Supreme  Court. 
That  carries  with  It  a  very  direct  rect^ni- 
tlon  of  the  fact  that  to  the  Supreme  Court 
ta  granted  jurisdiction  of  all  cantrOTeralea 
between  the  atates  which  are  juatldabla  in 
their  natura  "All  the  stataa  have  trans- 
ferred the  decision  of  their  oontroreraiea  to 
this  court;  each  had  a  right  to  demand  of 
it  ths  ■xerolBe  of  the  power  which  they  had 
made  judicial  by  the  Confederation  of  1781 
and  1788;  that  we  should  do  that  wUeh 
neither  states  nor  Congrees  oonld  do, — set- 
tle the  eontroverslea  between  them."  Bhods 
Islands  T.  MaasachnsetU,  12  Fat  667,  743, 
0  L.  ed.  1£33,  1268. 

Under  ths  same  general  grant  of  judidal 
power  jnrladlotion  over  suite  brought  by  ths 
United  States  has  been  sustained.  United 
State*  T.  Texas,  143  C.  B.  621,  86  L.  ed. 
2SS,  12  Sup.  Ct.  Rep.  4SS,  1S2  U.  a  1,  40 
L.  ed.  B6T,  16  Bup.  Ct.  Rep.  726;  United 
States  T.  Uicbigan,  180  U.  0.  870,  47  L.  ed. 
» 1103,  23  Sup.  Ct  Rep.  742. 
f  •Tha  exemption  of  the  United  SUtea  to 
suit  in  one  of  its  own  courts  without  Its 
OOnaent  has  been  repeatedly  reoognized. 
Kansaa  r.  United  States,  204  U.  S.  231,  841, 
51  L.  ed.  — ,27  Snp^  Ot  Rep.  S8S,  and 
cases  dted. 

Turning  now  to  the  eontroversy  aa  hers 
presented.  It  la  whether  Kansas  has  a  right 
to  tha  continuous  flow  of  tha  waters  of  the 
Aikanaas  rivar,  aa  that  flow  existed  before 
an^  hnmaa  Intarferanoa  tharawit^  or  Colo- 


rado tha  rl^t  to  appropriate  the  waters 
of  that  stream  to  as  to  prevent  that  eontinn- 
QUI  flow,  or  that  tha  amount  of  the  flow  ia 
subject  lo  the  superior  authority  and  super* 
visory  oontrol  of  the  United  States.  While 
several  of  the  defendant  corporations  have 
answered.  It  is  unneoeasary  to  specially  con- 
eider  their  defenses,  for,  if  the  ease  against 
Colorado  falls,  it  fails  also  aa  agaloat  them. 
Colorado  denies  that  It  i*  in  any  substan- 
tial manner  diminishing  the  flow  of  the  Ar- 
kansaa  rirar  Into  Kansas.  If  that  be  troe, 
then  It  Is  in  no  way  infringing  upon  the 
rights  of  Kansas.  If  It  Is  diminiahing  that 
flow,  haa  it  an  absolute  right  to  determins 
for  itself  the  extent  to  whieh  it  will  dimin- 
ish it,  even  to  the  entire  appropriation  of 
the  water  I  And  if  it  haa  not  that  absolute 
right,  Is  the  amount  of  appropriation  that 
it  is  now  making  such  an  Infringment  upon 
the  rights  of  ^""■"  aa  to  call  for  judicial 
Interference  1  la  the  question  on*  solely  be- 
tween the  states,  or  is  the  matter  subject  to 
national  legislative  regulation  T  and.  If  the 
latter,  to  what  extant  baa  that  r^fulatlon 
been  carriedT  Clearly  this  controvert  is 
one  of  a  Justiciable  nature.  The  right  to  the 
flow  of  a  stream  was  <me  recognised  at  oom- 
mon  law,  for  a  treapaaa  upon  whieh  a  cause 
of  Botlon  existed. 


right  to  r^ulata  the  flow  of  the  water*,  w* 
must  inquire  what  lb  haa  done  in  the  w^ 
of  r^nlation.  If  It  has  done  nothing  tha 
further  quectioa  will  then  arise.  What  are 
tha  raapeetlva  ri^ta  ol  the  two  states,  in  tha 
absence  of  national  rq^Iatlonl  Congresi 
has,  by  virtue  ot  the  grant  to  it  of  power  to 
regulate  ecmmerea  "among  the  several 
statea,"  eortcnsive  eontrol  over  the  highway*, 
natural  or  artifldal,  upon  whieh  such  com- 
merce may  be  earriad.  It  may  prevent  org 
remove*  Dbstmettons  in  tba  natural  water* 
ways  and  preaerve  the  navigability  of  those 
way*.  In  United  Statea  v.  Rio  Grande  Dam 
&  Irrig.  Co.  174  U.  S.  6B0,  43  L.  ed.  1136, 
IS  Sup.  Ct.  Rap,  770,  in  which  was  consid> 
ered  ths  validly  of  the  appropriation  of  the 
water  ot  a  stream  by  virtue  of  local  legis- 
lation, so  far  aa  such  appropriation  afl'ected 
the  navigability  of  the  stream,  we  said  (p, 
703,  L.  ed.  p.  1141,  Sup.  Ct.  Bep.  p.  776)  i 
"Although  this  power  of  changing  the 
conunon-Iaw  rule  aa  to  stream*  within  ita 
dominion  nndonbtedly  belong*  to  each  stat^ 
yet  two  limltatione  must  he  recognised: 
First,  that  in  the  absence  of  speciflo  author- 
ity from  Congreea  a  state  cannot,  by  Ita 
legislation,  destroy  the  right  of  the  United 
States,  aa  the  owner  of  land*  bordering  on  a 
stream,  to  the  continued  flow  of  Ita  waters  t 
*o  far,  at  least,  a*  may  be  neceiaary  for  tha 
bsnefldat  uaaa  «t  the  government  proper^. 
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Second,  tlutt  it  Is  limited  b7  tbe  Bnpcrior 
power  of  ttie  genenil  goTtmmeiit  to  teonn 
the  uninterrupted  luvigabllltj  of  all  iut- 
igable  stretmu  within  the  limits  of  tha 
United  States.  In  other  words,  the  jnris- 
dietioQ  of  the  general  government  orer  In- 
terstate commerce  and  its  natural  hlghwa;rs 
Tests  in  that  govsmment  the  right  to  take 
•II  needed  measures  to  preserve  the  navi- 
gahilit;  of  the  navigable  water  eoorse*  of 
the  country,  even  against  any  state  action." 

It  foIlowR  from  this  that  If,  In  the  present 
ease,  the  national  government  was  asserting, 
M  agoinst  either  Kansas  or  Colorado,  that 
the  appropriation  for  the  purposes  of  Irri- 
gation of  the  waters  of  the  Arkansas  was 
affecting  the  navigability  of  the  stream,  it 
would  become  our  duty  to  determine  the 
truth  of  the  charge^  But  the  govsmnMnt 
makes  no  such  contention.  On  the  contrary, 
It  distinctly  asserts  that  the  Arkansas  riv- 
er ts  not  now  and  never  was  practically  nav- 
igable beyond  Fort  Gibson  In  the  Indian 
tarritor7,  and  nowhere  claims  that  any  ap- 
propriation of  the  waters  by  Kansas  or  Col- 
orado affMta  Its  navigablll^. 

It  rests  Its  petition  of  InterTention  npon 
Its  alleged  duty  of  legislating  for  the  rec- 
lamation of  arid  lands;  allies  that  tn  or 
H  Bear  the  Arkansas  river,  as  It  runs  through 
■  Kansas  and  'Colorado,  are  large  tracts  of 
those  lands;  that  the  national  government  Is 
Itself  the  owner  of  many  thousands  of  aorea ; 
that  it  has  the  right  to  make  sneh  legisla- 
th*  provision  as,  in  Its  Judgment,  is  needful 
for  the  reclamation  of  all  theae  arid  lands, 
ud,  for  that  porpoa^  to  appropriate  the 
Meatsible  waters. 

In  enpport  of  the  main  propMltioa  it  Is 
■tated  in  the  brief  of  Its  counsel: 

"That  the  doctrine  of  riparian  rights  b 
Inapplicable  to  conditions  prevailing  In  the 
arid  region;  that  such  dootrloe,  if  applicable 
is  said  r^on,  would  prevent  the  sale,  ree- 
lamation,  and  cultivation  of  the  public  arid 
lands,  and  defeat  the  polley  of  the  govern- 
ment in  respect  thereto;  that  the  doctrine 
which  is  applicable  to  conditions  In  said  arid 
region,  and  which  prevails  therein,  ia  that 
the  waters  of  natural  streuns  may  be  used  to 
irrigate  and  cultivate  arid  lands,  whether 
riparian  or  nonriparlan,  and  that  the  prior- 
I^  of  appropriation  of  lucb  waters  and  the 
applisation  of  the  same  for  beneilcial  pur- 
poeee  establishes  a  prior  and  superior  right." 

In  other  words,  the  determination  of  the 
rights  of  the  two  states  inter  s«se  In  regard 
to  the  flow  of  waters  in  the  Arkansas  river 
Is  subordinate  to  a  superior  right  on  the 
part  of  the  national  government  to  control 
the  whole  system  of  the  reelamation  of  arid 
lands.  That  Involves  the  qnestlon  iritethei 
the  reelamation  of  arid  lands  Is  one  of  the 
powaia  granted  to  the  geasnd  goreramenk 


As  heretofore  stated,  the  constant  declara- 
tion of  this  court  from  the  beginning  ts  that 
this  government  Is  one  of  enumerated  pow- 
ers. "The  government,  then,  of  the  United 
States,  can  claim  no  powers  which  are  not 
granted  to  It  by  the  Constitntlon,  and  the 
powers  BCtnally  granted  must  he  such  as  are 
expressly  given  or  given  by  ueoeaaary  Impli- 
cation." Story,  Jq  In  Uirtin  v.  Hunter,  1 
Wheat.  S04,  328,  4  L.  ed.  97,  102.  The 
government  of  the  United  States  is  one  of 
delegated,  limited,  and  enumerated  powers." 
United  Statea  v.  Harris,  lOQ  U.  8.  62S,  036, 
27  L.  ed.  200,  2S2,  1  Sup.  Ct.  Rep.  601,  603. 

Turning  to  the  ennmeratlon  of  the  pow- 
ers granted  to  Congress  by  the  8th  section  « 
of  the  1st  article  of  the  •Constitution,  it  is  ? 
enough  to  say  that  no  one  of  them,  by  any 
implication,  refers  to  the  reclamation  of 
arid  lands.  The  last  paragraph  of  the  see- 
tion  which  authorises  Congress  to  make  all 
laws  which  shall  be  necessary  to  proper 
for  carrying  into  execution  the  fon^Ing 
powers,  and  all  other  powers  veated  by  this 
Constitation  in  the  government  of  the  Unit- 
ed Statea,  or  in  any  department  or  offloer 
thereof.  Is  not  the  delegation  of  a  new  and 
Independent  power,  bnt  simply  provision  tor 
making  effective  the  powers  theretofore  men- 
tioned. The  construction  of  that  par»- 
graph  was  predsely  stoted  1^  Chief  Justice 
Marshall  in  these  words  [4  Wheat.  421,  4 
L.  ed.  eOS]:  "We  think  the  sound  eon- 
itruction  of  the  ConsUtution  must  allow  to 
Uie  national  legislature  that  discretion,  with 
respect  to  the  means  by  which  the  powers 
it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the 
higjli  duties  assigned  to  It,  in  the  manner 
most  benefldal  to  the  people.  I«t  the  end 
be  Intimate,  M  it  be  within  the  scope  ot 
the  Constitntiou,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to 
that  end,  whidi  are  not  prohibited,  but  con- 
sist with  the  letUr  and  spirit  of  the  Consti- 
tntlon, are  oonatitotional," — a  statement 
which  has  become  the  settled  rule  of  con- 
struction. From  this  and  other  declarations 
it  Is  dear  that  the  ConsUtution  is  not  to 
be  construed  technically  and  narrowly,  as 
an  indictment,  or  even  aa  a  grant  presum- 
ably against  the  interest  of  the  grantor,  and 
passing  only  that  whieh  Is  clearly  included 
within  ito  language,  but  as  creating  a  sys- 
tem of  goremment  whose  provisions  are  de- 
signed to  make  effective  and  operative  all 
the  governmental  powers  granted.  Tet, 
while  ao  construed.  It  still  is  true  that  no 
independent  and  unmentioned  power  passes 
to  the  national  government  or  can  rightfully 
he  exerdsed  by  the  Congress. 

We  must  look  beyond  |  8  for  eongreaaion- 
al  authority  over  arid  lands,  and  it  is  said 
to  ha  fomd  la  cba  asasnd  pangmpk  of  | 
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»  of  iirtiele  4,  reading!  "The  Congress  ihall 
liftT*  power  to  dispose  of  tind  nuUce  &1I  Deed- 
A  ful  rulei  and  ragulationa  reapecting  the  ter- 
I  ritory  or  other  property  beIcngIng*to  the 
United  States;  and  nothing  in  this  ConBti- 
tntion  ihall  be  so  conitmed  aa  to  prejudice 
taj  daima  of  the  United  St&tea,  or  of  any 
particular  state." 

The  full  scope  of  this  paragraph  has  never 
been  definitely  settled.  Primarilj,  at  least, 
It  ia  a  grant  of  power  to  the  United  Stat«a 
of  control  over  its  propert?.  Tbat  ia  ini' 
plied  by  the  words  "territory  or  other  prop- 
er^." It  is  true  It  has  been  referred  to  in 
some  decision*  aa  granting  political  and  leg- 
islative oontiol  over  the  territories  as  dis- 
tinguished from  the  states  of  the  Uniou. 
It  is  mmeceasary  In  the  present  ease  to 
eonsider  whether  the  language  juatiflea  this 
oonstruction.  Certainly  we  have  no  dispo- 
sition to  limit  or  qoalify  the  expressions 
which  have  heretofore  fallm  from  this  court 
In  reapect  thereto.  But  elesu'ly  it  does  not 
grant  to  Congress  any  legialative  control 
over  the  states,  and  mnat,  so  far  as  they  are 
concerned,  be  limited  to  authority  over  the 
property  belonging  to  the  Uoited  States 
within  their  limits.  Appreciating  the  force 
of  this,  counsel  for  the  govamment  reliea 
npon  "the  doctrine  of  sovereign  and  Inherent 
power;"  adding,  "I  am  aware  that  In  ad- 
vancing this  doctrine  I  seem  to  challenge 
great  decisions  of  the  eourt,  and  I  apeak 
with  deference."  Hit  argument  runs  sub- 
stantially along  this  line:  All  legislative 
power  must  be  vested  In  either  the  state  or 
the  national  government;  no  l^islative 
powers  belong  to  a  state  govenunent  other 
tlun  those  which  affect  solely  the  Internal 
■ffalra  of  that  state;  consequently  all  pow- 
an  which  are  national  In  their  scope  must 
be  found  vested  In  the  Congress  of  the  Unit- 
ad  State*.  But  the  proposition  that  there 
are  legislative  powers  affecting  the  nation 
as  a  whole  which  belong  to,  although  not 
expresBed  in  the  grant  of  powers,  is  in  di- 
rect oonflict  with  the  doctrine  that  this  is  a 
government  of  enumerated  powers.  That 
this  is  such  a  government  clearly  appears 
from  the  Constitution,  Independently  <k  the 
Amendments,  for  otherwise  there  would  be 
an  instrument  granting  oertain  specified 
things  made  operative  to  grant  oUier  and 
distlnet  thing*.  This  natural  construction 
g  of  the  original  body  of  the  ConBtitutian  is 
•  made  absolutely  eartain*hy  the  10th  Amend- 
ment. This  Amendment,  which  was  seeming- 
ly adopted  with  preecience  of  jnst  such  son- 
tention  aa  tte  present,  disclosed  the  wide- 
spread fear  that  the  naUonal  government 
might,  under  the  pressure  of  a  supposed 
general  welfare,  attempt  to  ezerdse  powers 
whidk  had  not  been  granted.  With  equal 
^stifrmlns  iimi  tks  frunsn  intftndihi  tiiat  no 


such  assumption  should  ever  find  Justifica- 
tion In  the  organic  aet,  and  that  if,  in  th* 
future,  further  powers  seemed  necessary, 
they  should  be  granted  by  the  people  in  tho 
manner  they  had  provided  for  amending 
that  act-  It  reads:  "The  power*  not  dele- 
gated to  the  United  States  by  the  Consti- 
tution, nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively,  or  to 
the  people."  The  argument  of  counsel  ig- 
nores the  principal  factor  in  this  article, 
to  wit,  "the  people."  Its  principal  purposo 
was  not  the  distribution  of  power  between 
the  United  States  and  the  sUtes,  but  a 
reaervation  to  the  people  of  all  powers  not 
granted.  The  preamble  of  the  Constitution 
declarea  who  framed  It, — "we,  the  people  of 
the  United  States,"  not  the  people  of  one 
state,  bnt  the  people  of  all  the  states;  and 
article  10  reserves  to  the  people  of  all  the 
states  the  powers  not  delegated  to  the  Unit- 
ed States.  The  powers  affecting  the  internal 
affair*  of  the  states  not  granted  to  the 
United  States  by  the  Constitution,  nor  pK»- 
bibited  by  It  to  the  states,  are  reserved  to 
the  states  respectively,  and  all  powers  of  a 
national  character  which  are  not  delegated 
to  the  national  government  by  the  Consti- 
tution are  reserved  to  the  people  of  the 
United  States.  The  people  who  adopted  the 
Constitution  Icnew  that  In  the  nature  of 
things  they  oould  not  foresee  ail  the  ques- 
tions which  might  arise  in  the  future,  all 
the  circumstances  which  might  call  for  the 
exercise  of  further  national  powers  thaa 
those  granted  to  the  United  States,  and, 
after  making  provision  for  an  amendment  to 
the  Constitution  by  which  any  needed  ad^- 
lional  powers  would  be  granted,  they  re- 
served to  tbemeelvea  all  powers  not  so  dele- 
gated. This  article  10  Is  not  to  be  shorn  of 
Its  meaning  by  any  narrow  or  technical  oob- 
structlon,  but  Is  to  be  considered  fairly  and  g 
liberally  so  as  to  give  effect  to  it*  soopo  ■ 
and  meaning.  As  we  said,  construing  an 
express  limitation  on  the  powers  of  Con- 
gress, in  Fairbank  v.  United  SUtes,  181  U. 
S.  263,  288,  46  li.  ed.  862,  866,  21  Sup.  Ct 
Rep.  648,660: 

"We  are  not  here  confronted  with  a  quee- 
tlon  of  the  extent  of  the  powers  of  Congreas, 
of  the  limitations  imposed  by  the 
Constitution  on  Its  action,  and  It  seems  to 
us  clear  that  the  same  rule  and  spirit  of 
oonstruction  must  also  he  recognized.  If 
powers  granted  are  to  be  taken  as  broadly 
granted  and  as  carrying  with  them  author- 
ity to  pass  those  acta  which  may  be  reason- 
ably necessary  to  carry  them  Into  full  execu- 
tion; in  other  words,  if  the  Constitution  in  its 
grant  of  powers  is  to  be  so  eoostmed  that 
Ctrngress  shall  be  able  to  oarry  into  full  effect 
the  powers  granted,  it  is  e^jually  imperativs 
tha^  where   prc^bitlon  w    limitation   Ib 
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placed  upon  tiie  power  of  Congrcn,  Uuit 
prohibition  or  limitation  shonld  be  enformd 
in  ita  spirit  and  to  ita  entirety.  It  would 
be  m  atrange  rule  of  eonstruetlon  that  Un- 
Ifoage  granting  powers  ia  to  be  liberally 
constmad  and  that  language  of  rEstrictioa 
1b  to  be  narrowly  and  teehnleally  conitrued. 
Especially  Ih  thia  true  when,  in  reaped  to 
grants  of  powers,  there  ia,  aa  heretofore  no- 
ticed, the  help  found  in  the  laat  clause  of 
the  8th  section,  and  no  auch  helping  clause 
in  reapect  to  probibitiona  and  limitatioiia. 
The  true  spirit  of  constitutional  interpreta- 
tion in  both  directions  is  to  give  full,  11b- 
-•ral  construction  to  the  language,  aiming 
-erer  to  show  fidelity  to  the  spirit  and  pnr- 

Thie  very  matter  of  the  reclamation  of 
arid  lands  iUnstrates  this:  At  the  time  of 
-Uie  adoption  of  the  Constitution,  within  the 
known  and  conceded  llndta  of  the  United 
'State*  tiiere  were  no  large  tracts  of  arid 
'land,  and  nothing  which  called  for  any  fur- 
-titer  action  than  that  which  might  be  taken 
'by  tlie  legislature  of  the  state  in  wbicb  any 
particular  tract  of  such  land  was  to  be 
-found;  and  the  Constitution,  therefore, 
'makea  no  provision  for  a  national  control 
of  the  arid  r^ona  or  their  reclamation. 
But,  as  our  national  territory  has  been  en- 
^  Urged,  we  have  within  onr  borders  exten- 
•  sItc  tracts  of  arid  lands'which  ongbt  to  be 
reclaimed,  and  it  may  well  be  that  no  power 
la  adequate  for  their  reclamation  other  than 
-that  of  the  national  gorernment.  But,  if  no 
such  power  has  been  grantedi  none  cm  be 
exercised. 

It  does  not  follow  from  thia  that  the  na- 
tional government  is  entirely  powerless  in 
raapect  to  thia  matter.  These  arid  lands  are 
largely  within  the  territories,  and  over 
-them,  by  virtne  of  the  aeoond  paragraph  of 
■I  3  of  article  4,  heretofore  quoted,  or  by 
Tirtue  of  the  power  vested  In  the  national 
;gDvernment  to  acquire  territory  by  treaties, 
-Congresa  has  full  power  of  legialation,  gub- 
jeet  to  no  reatrietiona  other  than  those  oc- 
firesaly  namedin  the  Constitution,  and,  there- 
fore, it  may  legislate  in  respect  to  all  arid 
landa  within  their  limits.  As  to  those  lands 
-within  the  limits  of  the  states,  at  leaat  of 
-the  Western  atatea,  the  naUonal  govern- 
ment ia  the  moat  considerable  owner  and 
has  power  to  dispose  of  and  make  all  needful 
rules  and  r^ulations  respecting  its  prop- 
«rty.  We  do  not  mean  that  its  legislation 
ean  override  atate  lawa  in  reapect  to  the 
general  subjeet  of  reclamation.  While  arid 
lands  are  to  be  found  mainly,  if  not  only, 
in  the  Western  and  newer  states,  yet  the 
powera  of  the  national  government  within 
-the  limits  of  those  states  are  the  same  (no 
greater  and  no  less)  than  those  within  the 
Hmlta  of  the  original  thirteen;  and  It  would 


be  strange  it,  in  the  abaenee  of  a  definite 
grant  of  power,  the  national  government 
conld  enter  the  territory  td  the  states  along 
the  Atlantic  and  Instate  in  reapect  to  Im- 
proving, by  Irrigation  or  otherwise,  the 
lands  within  their  borders.  Nor  do  we 
nndentand  that  hitherto  Congress  has  act- 
ed in  disregard  to  this  limitation.  As  said 
by  Mr.  Justice  White,  delivering  the  opinion 
of  the  court  in  Gntierrea  v.  Albuquerque 
I^nd  &  Irrlg.  Co.  lee  U.  S.  MS,  S54,  47 
li.  ed.  S8B,  SQS,  E3  Snp.  Ct.  Rep.  339,  341, 
after  referring  to  prerious  legislation : 

"It  may  be  observed  that  the  purport  of 
the  previoo*  acta  is  reflexlvely  Illustrated 
by  the  act  of  June  17,  1B02  {32  Stat,  at  h. 
388,  chap.  10B3,  U.  S.  Comp.  Stat.  Supp. 
190S,  p.  349).  That  act  appropriated  the 
receipt  from  the  sale  and  disposal  of  tbe 
public  lands  In  certain  states  and  territories  g 
*io  the  construction  of  irrigation  works  for* 
the  reclamation  of  arid  lands.  The  8th  sec- 
tion of  the  act  is  aa  follows: 

"  'Sec  B.  That  nothing  In  this  act  shall 
be  oonstrued  as  affeoting  or  intending  to 
affect  or  to  in  any  way  interfere  with  the 
laws  of  any  state  or  territory  relating  to 
the  control,  appropriation,  use,  or  distribu- 
tion of  water  used  in  irrigation,  or  any 
vested  right  acquired  thereunder,  and  tha 
Secretary  of  the  Int«rior,  in  carrying  out 
the  pro^sions  of  this  ae^  shall  proceed  in 
conformity  with  such  laws,  and  nothing 
herein  shall  in  any  way  affect  any  right  of 
any  state,  or  of  the  Federal  government, 
or  of  any  landowner,  appropriator,  or  user 
of  water  In,  to,  or  from  any  Interstate 
stream  or  the  waten  thereotr  Provided, 
Ihat  the  ri^t  to  the  uae  of  the  water  a«- 
quired  under  the  provisions  of  this  act  shall 
be  appurtenant  to  the  land  irrigated,  and 
beneGcial  use  shall  be  the  basis,  the  meas- 
ure, and  the  limit  of  the  right' " 

But  It  Is  useleaa  to  pursue  the  inquiry 
further  In  this  direction.  It  la  enough  for 
the  purpoaea  of  thia  case  that  each  atate  haa 
full  jurisdiction  over  the  landa  within  its 
borders,  including  the  beds  of  streams  and 
other  waters.  Martin  v.  Waddell,  18  PeL 
387,  10  L.  ed.  807;  Pollard  v.  Hagan,  3 
How.  EI2,  11  L.  ed.  6S5;  Goodtitle  ex  dem. 
Pollard  ¥,  Kibbe,  0  How.  471,  13  L.  ed.  220; 
Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  St.  Louis  V.  Myers,  113  U.  S.  6S6,  28  L. 
ed.  1131,  B  Sup.  Ct.  Bep.  640;  Packer  v. 
Bird,  137  U.  S.  661,  34  L.  ed.  819,  U  Sup. 
Ot  Rep.  210;  Hardin  ».  Jordan,  140  U.  3. 
371,  36  L.  ed.  428,  11  Sup.  Ct.  Rep.  808, 
838;  Kaukauna  Water  Power  Co.  v.  Green 
Bay  t  M.  Canal  Co.  142  U.  S.  254,  36  L. 
ed,  1004,  12  Sup,  Ct,  Rep.  173;  Bhively  t. 
Bowlby,  1S2  U.  S.  1,  3S  L.  ed.  331,  14  Sup. 
Ct.  Rep.  648;  St.  Anthony  Falla  Water 
Power  Co.  r.  St.  Paul  Water  Comra,  lU 
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U.  B.  S49,  «  L.  ed.  <9T,  18  Sup.  Ot  Sep. 
lS7i  Keut  T.  Oalnmst  Cknal  &  Improv. 
Co.  ISO  U.  S.  4SZ,  47  L.  od.  1134,  23  Sap. 
Ct  Bep.  6ei.  In  Barney  t.  Eeoknk,  su- 
pra, Mr.  JniUce  Bradley  uld  (p.  33S,  L. 
•d.  p.  823) : 

"And  since  this  court,  in  the  case  o(  The 
OtUMee  Chief  v.  Fitihngh,  12  How.  443.  18 
L.  ed.  1068,  has  decUred  that  the  Qreat 
lAkes  and  other  naTigable  waters  of  the 
ooimtry,  above  as  well  as  below  the  flow  of 
the  tide,  are.  In  the  strictest  sense,  entitled 
to  the  denomination  of  navigable  water*, 
and  amenable  to  the  admiralty  jurisdiction, 
there  seems  to  be  no  sound  Teasoni  for  ad- 
f  hering  to  the  old  rule  as  to  the  proprietor- 
'  aUp  of  the  beds  and  shores  of  such'waten. 
It  properly  Iwlongs  to  the  states  by  their 
inharant  sovereignty,  and  tbe  United  States 
baa  wisely  abstained  from  extending  (If  it 
oould  extend)  its  survey  and  grants  beyosd 
the  limits  of  high  water." 

In  Hardin  v.  Jordan,  supra,  the  same  Jus- 
tice, after  stating  that  the  title  to  the  shore 
ftnd  lands  under  water  Is  in  the  state,  added 
(pp.  381,  8B2,  L.  ed.  p.  433,  Bup.  Ct  Rep. 
p.  812)  : 

"Such  title  being  In  the  state,  the  lande 
are  subject  to  state  r^olation  and  control, 
under  the  condition,  however,  of  not  inter- 
fering with  the  regulations  which  may  be 
made  by  Congress  with  rq^d  to  public  nav- 
igation and  commerce.  .  .  .  Sometimea 
large  areas  so  reclaimed  are  occupied  by 
dtiea,  and  are  put  to  other  public  or  private 
uses,  state  eontrol  and  ownerahfp  therein 
being  supreme,  subjeet  only  to  the  paramount 
authority  of  Congress  in  malting  regulations 
of  eommeroe,  and  In  subjecting  the  lands  to 
the  neaesHltieB  and  uses  of  commerce 
Tliis  right  of  the  states  to  regulate  and 
control  the  shores  of  tide  waters,  and  tbe 
land  under  them,  Is  the  same  as  that  which 
is  exercised  by  tbe  Crown  in  England.  In 
this  country  the  same  rule  has  been  extend- 
ed to  our  great  navigable  lakes,  wbicb  are 
treated  as  inland  seas;  and  also.  In  some  of 
the  states,  to  navigable  rivers,  as  the  Mla- 
sisHippi,  the  Missouri,  the  Ohio,  and.  In 
Pennsylvania,  to  all  the  permanent  rivers  of 
the  state;  but  it  depends  on  the  law  of  CKch 
state  to  what  waters  and  to  what  extent 
this  prerogative  of  the  state  over  i 
under  water  shall  be  exercised." 

It  may  determine  for  itself  whether  the 
Qommon-law  rule  In  respect  to  riparian 
rights  or  that  doctrine  which  obtains  in  the 
arid  regions  of  the  West  of  the  appropria- 
tion of  waters  for  the  purposes  of  irrigation 
shall  eontrol.  Ccmgress  cannot  enforea  ei- 
ther rule  upon  any  state.  It  is  undoubtedly 
true  that  the  early  settlers  brought  to  this 
Montry  the  common  law  of  BngUnH,  and 


that  that  oommon  law  throws  light  on  Uie 
meaning  and  scope  ot  the  Constituti'jm  of 
the  United  States,  and  is  also  in  many 
states  expressly  reeognlsed  as  of  eontrolUng 
force  in  the  absence  of  egress  statute,  g 
Aa  said  by  lfr.*Justfce  Gray  in  United* 
States  T.  Wong  Elm  Ark,  168  U.  S.  040,  654, 
42  L.  ed.  890,  893,  18  Sup.  a.  Hep.  4&S,  459: 

"In  this,  as  in  other  reapects,  it  must  be 
Interpreted  In  the  light  of  the  ccanmon  law, 
the  principles  and  history  of  which  were 
familiar^  known  to  the  framers  ot  the  Con- 
stitution. Uinor  v,  Eapperaett,  21  WalL 
162,  22  L.  ed.  627;  Ex  parte  Wilson,  114 
U.  a  417,  422,  29  L.  ed.  69,  SI,  6  Sup.  Ct. 
Rep.  036)  Boyd  v.  United  States,  lid  U.  B. 
016,  024,  62S,  29  L.  ed.  746,  748,  749,  6  Supv 
Ct.  Rep.  524;  Smith  v.  Alabama,  124  U.  a 
465,  SI  L.  ed.  509,  1  Intars.  Com.  Rep.  804,  8 
Bup.  Ct.  Rep.  504.  The  language  of  the 
Constitution,  as  baa  been  well  said,  could 
not  be  underatood  without  reference  to  tbe 
common  law.  1  Kent,  Com.  33)1;  Bradley, 
J.,  in  Aloore  v.  United  States,  91  U.  a  279, 
274,  23  li.  ed.  346,  347." 

In  the  argument  on  the  demurrer  counsel 
for  plaintifT  endeavored  to  show  that  Con- 
gress had  expressly  Imposed  the  common  law 
on  all  this  territory  prior  to  ita  formation 
Into  states.  See  also  the  opinion  of  the 
Supreme  Court  of  ^'"M"  in  Clark  v.  Alla- 
man,  71  Kan.  206,  70  Ii.R-A.  971,  80  Pae. 
671.  But  when  the  states  of  Kansas  and 
Colorado  were  admitted  into  the  Union  they 
were  admitted  with  the  full  powers  of  local 
■overeignfy  which  belonged  to  other  state* 
(Pollard  V.  Eagan  and  Shively  v.  Bowlby, 
supra;  Hardin  v.  Shedd,  190  U.  S.  608,  B19, 
47  li.  ed.  1160,  1IS7,  23  Sup.  Ct  Rep.  OSS), 
and  Colorado,  by  Its  legislation,  has  recog- 
nized the  right  of  appropriating  the  flowing 
waters  to  the  purposee  of  irrigation.  Now 
the  question  arises  lietween  two  states,  one 
recognizing  general^  the  common-law  rule 
of  riparian  rights  and  the  other  prescribing 
the  doctrine  of  the  public  ownership  of  Sow- 
ing water.  Neither  state  can  I^slate  for, 
or  impose  Its  own  policy  upon  the  other. 
A  stream  flow*  through  the  two  and  a  con- 
troversy is  presented  as  to  the  flow  of  that 
stream.  It  does  not  follow,  however,  that 
because  Congress  cannot  determine  the  rule 
which  shall  control  between  the  two  states, 
or  because  neither  state  can  enforce  its  own 
policy  upon  the  other,  that  the  controversy 
ceases  to  be  one  of  a  justiciable  nature,  or 
that  there  Is  no  power  which  can  take  cog- 
nlcanoe  of  the  controversy  and  determine 
the  relative  rights  of  the  two  states.  In- 
deed, the  disagreement,  coupled  with  Its  ef- 
fect upon  a  stream  passing  through  the  two 
states,  makes  a  matter  for  Investigation  and  2 
*deteTmination  by  this  court  It  has  been* 
t  there  la  no  common  law  of  the 
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United  StAtcs  mm  diatingniahed  from  th« 
eommon  lav  of  the  •erera]  vtatca.  Thii  ooq- 
tentiou  w&a  made  In  Weatem  U.  Tel^.  Co. 
V.  CaU  Pub.  Co.  181  U.  &  K,  4fi  L.  ed.  T6S, 
81  Sup.  Ct.  Sep.  SBl,  In  whieK  It  wa«  ai- 
■erted  that,  as  Congreoa,  having  sole  juria- 
diction  o-rer  Interstate  oommeiee,  bad  pre* 
scribed  no  rates  for  interstate  tel^rapMa 
communications,  there  was  no  limit  on  the 
power  of  a  telegraph  company  in  respect 
thereto.  After  referring  to  the  general  eon- 
tentfon,  we  paid  (pp.  101,  102,  L  ed.  pp. 
770,  7T1,  Sup.  Ct.  Bep.  pp.  6U,  HO)  : 

"Properly  understood,  no  exceptions  can 
b«  taken  to  declarations  of  this  kind.  IThere 
is  CO  bodjr  of  Federal  oommon  law  separate 
and  distinct  from  the  common  law  existing 
in  the  several  atatea  in  the  senjM  that  there 
Is  a  body  of  statute  law  enacted  by  Gon> 
gress  separate  and  distinct  from  the  body 
of  statute  law  enacted  by  the  several  state*. 
But  it  is  an  entirely  different  thing  to  bold 
that  there  is  no  common  law  in  force  gen- 
erally throughoat  the  United  States,  and 
that  the  countless  multitude  of  intereotate 
eommerctal  transactions  are  subject  to 
rules  and  burdened  by  no  rastrictions  other 
than  those  expressed  in  the  statutes  of  Con- 
gress. .  .  .  Can  it  be  that  the  great 
multitude  ct  interstate  commercial  trausae- 
tions  are  freed  from  the  burdens  created 
by  the  common  law,  as  so  defined,  and  are 
subject  to  no  rule  except  that  to  be  found  ' 
the  statutes  of  Congreas  t  We  are  clearly  of 
opinion  that  this  cannot  be  so,  and  that  tbs 
principles  of  the  common  law  are  operatiVB 
upon  all  interstate  commercial  tranuotious, 
except  so  far  as  they  are  modified  by  oon- 
gressional  enactment." 

What  is  the  common  law  I  Kent  says 
(vol.  1,  p.  471): 

"The  common  law  includes  those  princi- 
ples, usages,  and  mles  of  action  applicable 
to  the  government  and  security  of  persons- 
and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  deo- 
laration  of  the  wiU  of  the  legislature." 

As  it  does  not  rest  on  any  statute 
other  written  declaration  of  ths  sorereign, 
there  must,  as  to  each  principle  thereof,  be 
!•  a  first  statement.  Those  statements  are 
•  found  In  the 'decisions  of  courts,  and  the 
first  statement  presents  the  principle  as 
certainly  as  the  last.  Hulti  plication  of 
dedaraUous  mere^  adds  certain^,  7oi 
after  all,  the  common  law  is  but  the  accumu- 
lated expressions  of  the  various  judicial  tri- 
bunals in  their  eSorta  to  ascertain  what  is 
right  and  just  betwaea  Individuals  in  re- 
spect to  private  disputes.  As  CongrcM 
not  make  compacts  between  the  states,  as  It 
cannot,  in  respect  to  certain  matters,  by 
legislation  eompel  their  teparate  action,  dis- 
pntea  between  them  must  be  settled  either 


by  force  or  else  by  appeal  to  trfbnaals  em- 
powered to  determine  the  right  and  wrong 
thereof.  Force,  under  onr  system  of  gor- 
emment,  is  eliminated.  The  clear  language 
of  the  Constitution  vesta  In  this  court  ths 
power  to  settle  those  disputes.  We  have 
exercised  that  power  In  a  varie^  of  in- 
stajtees,  determining  in  the  several  instances 
the  justice  of  the  dispute.  Mor  is  onr  juris- 
diction ousted,  even  if,  because  ElansaB  and 
Colorado  are  states  sovereign  and  independ- 
ent In  local  matters,  the  relations  between 
thran  depend  in  any  respect  upon  principles 
of  international  law.  International  law  la 
no  alien  in  this  tribunaL  In  The  Paqueto 
Habana,  I7S  U.  B.  677,  TOO,  44  L.  ed.  320, 
Sup.  Ct  Sep,  2m,  299,  Ur.  Justios 
Gray  decided: 

"International  law  Is  part  of  our  law, 
and  mnst  be  sscertained  and  administered 
the  eonrts  of  justice  of  appropriate  Ju- 
risdiction as  often  as  questions  of  right  de- 
pending upon  it  are  duly  presented  for  their 
determluation." 

And  In  delivering  the  opinion  in  the  de- 
murrer in  tills  case  Chief  Justice  Fnllsr  said 
(p.  146,  L.  ed.  p.  MS,  Sup.  Ct.  Rep.  p.  OfiO)  t 
"Sitting,  as  It  were,  as  an  international, 
as  well  as  a  domestic,  tribunal,  we  apply 
Federal  law,  state  law,  and  Intomational 
law,  as  the  aigencles  of  the  particular  case 
may  demand." 

One  cardinal  rule,  underlying  all  the  rela- 
tions of  the  states  to  each  other,  la  that  of 
equality  of  right  Bach  atate  stands  on  the 
level  with  all  the  rest  It  can  impose 
rn  lagislatlon  on  no  one  of  the  others, 
and  is  bound  to  yield  Ita  own  views  to  none. 
Yet,  whenever,  as  in  the  case  of  Missouri  t. 
Illinois,  supra,  the  action  of  one  state 
reaches,  through  the  agency  of  natural  laWB,« 
into  the  territoiy  of  another  state,*the  ques-  * 
tlon  of  the  extent  and  the  limitations  of 
the  rights  of  the  two  states  beocHuee  a  mat* 
ter  of  justiciable  dispute  betweai  them,  and 
this  eonrt  Is  called  upon  to  settle  that  dis- 
pute in  sueh  a  way  as  will  recognise  the 
equal  righte  of  both  and  at  the  same  time 
establish  justice  between  them.  In  other 
words,  through  these  successive  disputes  and 
decisions  this  court  is  practically  building 
up  what  may  not  improperly  be  called  in- 
terstate oommon  law.  This  very  case  pre- 
sente  a  significant  illustration.  Before 
either  Kansas  or  Colorado  was  settled  the 
Arkansas  river  was  a  stream  running 
through  the  territo>7  which  now  composes 
these  two  states.  Arid  lands  abound  in 
Colorado.  Keclamation  Is  possible  only  by 
the  application  of  water,  and  the  extreme 
contention  of  Colorado  is  that  it  has  a  right 
to  appropriate  all  the  waters  of  this  stream 
for  the  purposes  of  IrrigaUi^  ite  soil  and 
making  mors   valuable   Ito  own   terrltoif. 
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But  Ute  a.ppropriatiini  «f  tlM  cntira  flow  of 
tlw  river  would  natumll;  tend  to  moJce  the 
Uiidi  along  the  Btre«m  In  Kansaa  leas  ar- 
able. It  would  be  taldng  from  the  adjacent 
tarritoi;  that  which  had  been  the  custom- 
ary natural  means  of  preserring  it*  arable 
character.  On  the  other  hand,  the  pouible 
contention  of  EaasM,  that  the  flowing  water 
in  the  .irkanaaa  miut,  in  acoordance  with 
th«  extreme  doctrine  of  the  common  law  of 
England,  be  left  to  flow  aa  it  was  wont  to 
flow,  no  porUon  of  it  being  appropriated  in 
Colorado  for  the  pnrpoaes  of  irrigation, 
would  have  the  effect  to  perpetuate  a  desert 
condition  in  portions  of  Colorado  beyond  the 
power  of  reclamation.  Surely  here  ia  a  dis- 
pute of  a  justiciable  nature  which  might  and 
ought  to  be  tried  and  determined.  If  the 
two  atates  were  absolutely  independent  na- 
tions it  would  be  settled  by  treaty  or  by 
force.  Neither  of  these  ways  being  prac- 
ticable, it  must  be  settled  by  decision  of  this 

It  will  be  percelTed  that  Kansas  asMrta  a 
pecuniary  interest  as  the  owner  of  certain 
tracts  along  the  banks  of  tlie  Arkansas  and 
as  the  owner  of  the  bed  of  the  stream.  Wa 
need  not  stop  to  fonslder  what  rights  such 
a  private  ownership  of  property  might  give, 
•  *  In  deciding  this  ease  on  donnrrer  we  said, 
referring  to  the  opinion  in  Minonri  t.  Illi- 
nois (p.  142,  L.  ed.  p.  844,  Sup.  Ct  Bsp.  p. 
568)  I 

"Aa  will  be  perceived,  the  court  there 
ruled  that  the  mere  fact  that  a  state  had 
no  pecuniaiy  interest  In  the  controversy 
would  not  defeat  the  original  jurisdiction 
of  this  court,  whieh  might  be  Invoked  by 
the  state  as  parens  patria,  trustee,  guard- 
ian, or  repreaentatiTS  of  all  or  a  consider- 
able portion  of  its  citizens;  and  that  the 
threatened  pollution  of  the  waters  of  a  river 
flowing  between  states,  under  the  authority 
of  one  of  tbero,  thereby  putting  the  health 
and  comfort  of  the  citizens  of  the  other  In 
jeopardy,  presented  a  cause  of  action  jus- 
ticiable under  the  Constitution. 

"^n  the  case  before  us,  the  state  of  Kansas 
Sles  her  bill  as  representing  and  on  behalf 
of  her  citizens,  as  well  as  in  vindication  of 
her  allied  rights  aa  an  Individual  owner, 
and  aeeka  relief  in  respect  of  being  de- 
prlveu  of  the  waters  of  the  river  accustomed 
to  flow  through  and  across  the  state,  and 
the  consequent  destruction  of  the  property 
of  herself  and  of  her  citizens  and  injury  to 
their  health  and  ecmifort.  The  action  com- 
plained of  is  state  action,  and  not  the  action 
of  state  officers  in  abuse  or  azeeas  of  their 

It  is  the  state  of  Kansas  which  invokes 
tile  action  of  this  court,  charging  that, 
through  ths  action  of  Colorado,  a  large  por- 
tion of  its  territory  Is  threatened  with  dia- 
aatar.    In  this  respect  it  is  la  no  manner 


evading  tite  provisions  of  the  11th  Amend- 
ment to  the  Federal  Constitution.  It  ia 
not  acting  directly  and  solely  for  the  bene- 
flt  of  any  indlTldual  citizen  to  protect  hia 
riparian  rights.  Beyond  ita  property  rights 
it  has  an  interest  as  a  state  In  this  large 
tract  of  land  bordering  on  the  Arkansas  riv- 
er. Its  prosperity  affects  the  general  welfar* 
of  the  state.  The  controversy  rises,  there- 
fore, alx>ve  a  mere  question  of  local  private 
right  and  involves  a  matter  of  stato  inter- 
est, and  must  be  considered  from  tlut  stand- 
point. Qeorgia.  V.Tennessee  Copper  Co.  206U. 
S.  230,  Bl  L.  ed.  1038,  27  Sup.  CL  Rep.  018. 

This  changes  In  some  respects  the  scope 
of  our  inquiry.  It  Is  not  limited  to  the  » 
simple  matter  of  whether  any  portion  of  the  ^. 
■waters  of  the  Arkansas  is  withheld  b;^  Colo-  • 
rado.  We  must  eonaider  the  effect  of  what 
has  been  done  upon  the  conditions  in  the  re- 
spective states,  and  so  adjust  the  dispute 
upon  the  basis  of  equality  of  rights  as  to 
secure  as  far  as  possible  to  Colorado  the 
beneflta  Of  irrigation  without  depriving- 
Kansas  of  ths  like  bflneficial  effects  of  a. 
flowing  stream.  A  little  reflection  will  make 
this  dear.  Suppose  the  controversy  waa- 
between  two  individuals,  upper  and  lower 
riparian  owners  on  a  little  stream  with 
Rxdcy  bonk  and  rocky  botbnn.  The  questjos 
properly  might  be  limited  to  the  single  on* 
of  the  diminution  of  the  flow  by  the  upper 
riparian  proprietor.  The  lower  riparian  pro- 
prietor might  insist  that  he  was  entitled  t» 
the  full,  undiminished,  and  unpolluted  flow 
of  the  water  of  the  stream  as  It  had  been 
wont  to  run.  It  would  not  be  a  defense  oa 
the  part  of  the  upper  riparian  proprietor 
that,  by  the  use  to  which  he  hod  appropriat- 
ed the  water,  he  had  beneflted  the  lower  pro- 
prietor, or  that  the  latter  had  received  In 
any  otlier  respects  an  equivalent.  The 
question  would  be  one  of  legal  right,  nar- 
rowed to  place,  amount  of  flow,  and  freedom 
from  pollution. 

We  do  not  Intimate  that  entirely  differ- 
ent considerations  obtain  in  a  controven^ 
between  two  states.  Colorado  could  not  bs 
upheld  in  appropriating  the  entire  flow  of 
the  Arkansas  river,  on  the  ground  that  it  is 
willing  to  give,  and  does  give,  to  Kansas, 
something  else  which  may  be  considered  of 
equal  vbJub.  That  would  be  equivatent  to 
this  court's  making  a  contract  between  the 
two  states,  and  that  it  is  not  authorized  to 
do.  But  we  are  justifled  in  looking  at  ths 
question  not  narrowly  and  solely  as  to  the 
amount  of  the  flow  in  the  channel  of  the 
Arkansas  river,  inquiring  merely  wheUier 
any  portion  thereof  is  appropriated  by  Colo- 
rado, but  we  may  properly  consider  what.  In 
case  a  portion  of  that  flow  Is  appropriated 
by  Colorado,  are  the  efTecte  of  such  appro- 
priation upon  Kansas  territory.  Forinstanoa, 
if  there  be  many  thousands  of  aorea  in  Caiy^ 
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ngeteUon,    wbieh,    by 
a  tM   UKing  oi   ntar   from   the   Arkanau 

•  rirer,  and  in  no  otlier  way,  oait  be'mada 
Tkluable  u  arable  t&nda  produoing  an 
abundano*  gf  vegetable  growth,  and  this 
tnuwIoimati«n  of  dcaert  land  bae  the 
(Sect,  throitgii  peroolatioD  of  water  in 
the  eoil,  or  in  anf  other  waf,  of  giving 
to  Kaneaa  territoiy,  although  not  in  the 
ArifaniiM  Tallej,  a  benefit  frcnn  water  aa 
great  u  that  which  would  Inure  from  keep- 
ing tbe  flow  of  the  Arkaiuu  ia  it*  channel 
Bndiminiahed,  then  we  may  rightfully  re- 
gard the  uaefulneas  to  Colorado  aa  juatily- 
ing  it*  action,  although  the  locali^  of  the 
benefit  from  the  flow  of  the  Arkanaaa 
tbrou^  Kaimaa  haa  terrltoriallj  changed. 
Seienoe  aaj  not  aa  yet  be  able  to  give  poai- 
tiTO  inlormatiOD  aa  to  the  proceeeea  by 
which  the  dietribntion  of  water  over  certain 
territOTjr  haa  operation  beyond  the  mere  lim- 
it* of  the  area  in  whieh  the  water  la  dia- 
trilnited,  but  thej  who  have  dwelt  in  the 
Weat  know  that  there  are  oonatant  cliangea 
In  the  productivenea*  of  differmt  portions  of 
the  temtory,  owing,  apparently,  to  a  wider 
and  more  constant  dietribntion  of  water. 
To  illuatrate,  the  early  tettlers  of  Kanaaa 
territory  found  that  farming  waa  nnaaoceei- 
fvl  unless  confined  to  its  eaeteni  100  or  120 
nailee.  Weat  of  that  crops  were  almost  al- 
ways a  failure  i  bat  now  that  region  ia  the 
home  of  a  large  population,  with  crop*  as 
eertain  as  those  elsewhere,  and  yet  tbi* 
diange  haa  not  l>een  brought  about  by  irri- 
gation. A  eommon  belief  U  that  the  origt- 
aal  sod  wa*  largely  imperrloua  to  water; 
that  when  the  spring  rain*  oame  the  water, 
inatead  of  einking  into  the  ground,  Slled  tlu 
water  CDurses  to  overflowing  and  ran  ofF  to 
the  Quit  of  Mexico.  There  was  no  water  in 
Um  boU  to  go  up  in  vapor  and  eome  down 
In  showers,  and  the  eonstont  heat  of  sum- 
mer destri^ed  the  eropa;  but  after  the  sod 
had  onee  been  turned  the  water  from  those 
ralna  largely  sank  into  the  ground,  and  then, 
as  the  summer  came  on,  went  up  in  vapor 
and  came  down  in  showers,  and  so,  by  eon- 
tlnued  watering,  prevented  the  burning  up 
of  the  growing  cropa.  We  do  not  mean  to 
•ay  that  selenoe  has  demonstrated  this  to  be 
the  operating  eanae,  or  that  other  theories 
are  not  propounded,  but  the  faet  is  that,  in- 

I,  stead  of  stopping  at  a  distance  of  120  miles 
9  ffon  the  MisBOuri  river,  the  area  of  culti- 

•  vatad  and'profltably  cultivated  land  has  ex- 
tended from  160  to  200  miles  further  west, 
and  seone  to  be  steadily  moving  towards  the 
western  boundary  of  Uie  state.  Now,  if 
there  is  this  ohange  gradually  moving  west- 
ward from  the  Missouri  river,  la  it  altogeth- 
er an  unreaaonabie  axpeotatlon  that,  as  the 
arid  lands  of  Colorado  are  irrigated  and  be- 
wme  from  year  to  year  eovered  with  vege- 


tation, there  will  move  eastward  from  Colo- 
rado an  extension  of  the  area  of  arable  lands 
until,  between  the  Uiasouri  river  and  tli* 
mountains  of  Colorado,  there  ehsll  be  no 
land  which  is  not  as  fully  subject  to  culti- 
vation as  lands  elaewhere  In  the  eoimtryl 
Will  not  the  produotiveneaa  of  Kansas  as  » 
whole,  ito  capaci^  to  support  an  increas- 
ing population,  be  increaeed  by  the  use  of 
the  water  in  Colorado  for  irrigation!  May 
we  not  consider  some  appropriation  bj  Colo- 
rado of  the  waters  of  tbt  Arkansas  to  the 
irrigation  and  reclamation  of  its  arid  lands 
as  a  reasonable  exercise  of  ita  aovereignty, 
and  aa  not  unreasonably  trespassing  upon 
any  righu  of  Kansas  t  And  here  ws  must 
notice  the  local  law  of  Kansas  as  declared 
by  its  supreme  court,  premising  that  the 
views  ezpresaed  in  this  opinion  are  to  be 
oonflned  to  a  ease  in  which  the  facta  and  the 
local  law  of  the  two  etatea  are  as  here  dis- 
closed. In  Clark  v.  Alloman,  71  Kan.  206, 
TO  L.ILA.  071,  60  Pao.  071,  U  an  exhausUve 
discussion  of  the  question,  Mr.  Justiee 
Bnrcb  delivering  the  unanimous  opinion  of 
the  court.  In  the  syllabus,  which  by  stotato 
(Kan.  Comp.  Iawb,  |  U,  p.  317)  Is  prepared 
by  the  JustJoa  writing  Um  opinion,  and 
etatea  the  law  of  the  oasf^  are  these  paro- 

"The  use  of  the  water  of  a  running 
atream  for  irrigation,  after  Ita  primary  use* 
for  quenching  thirst  and  other  domestic  re- 
quiranenta  have  been  subserved,  ie  one  of 
the  c(Hnmon-law  righta  of  a  riparian  pro- 
prietor. 

"The  use  of  water  by  a  riparian  proprie- 
tor for  irrigation  purposes  must  be  reason- 
able under  all  the  drcnmatanees,  and  tlM 
right  must  be  exercleed  with  due  regard  to 
the  eqoal  right  of  every  other  riparian  own- 
er along  the  coarse  of  the  stream. 

"A  diminution  of  the  Sow  of  water  overS 
riparian  land,  caused>by  ita  use  for  irriga->* 
tlon  purpoaea  by  upper  riparian  proprietors, 
oooaaiona  no  Injnry  for  which  damages  may 
be  allowed  unlees  it  resulta  in  subtracting 
from  the  value  of  the  land  by  Intoriering 
with  the  reasonable  uses  of  the  wator  which 
the  landowner  ia  able  to  enjoy. 

"In  determining  the  quantity  of  land  trib- 
utary to  and  lying  along  a  stream  which  a 
single  proprietor  may  irrigato,  the  principle 
of  equality  <rf  right  with  others  should  con- 
trol, irrespective  of  the  accidentol  matter 
of  governmental  subdiviaiona  of  the  land." 

And  in  the  opinion,  on  pages  242,  243, 
LJLA.  pp.  980,  987,  Pao.  p.  iS84,  are  quoted 
theee  observations  of  Chief  Justice  Shaw  in 
the  ease  of  Elliot  v.  Fitehbnrg  H.  Co.  10 
Cash.  lei,  IS3,  196,  GT  Am.  Dec.  65,  67,  88: 

"The  right  to  flowing  water  Is  now  well 
eetUed  to  be  a  right  inddent  to  propertj  In 
the  land;  it  ia  a  right  pubUoi  jvn;  of  sueb 
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diarmetaT  tlut,  wUtat  It  la  oonunon  uid 
•qnal  to  «11  thnmgb  whoM  land  It  nuia,  and 
no  one  can  obatrnct  ot  div«rt  It,  jet,  u  ons 
of  the  benefleial  gifts  of  Proridence,  each 
proprietor  has  a  right  to  a  jnat  and  reason- 
able  use  of  it,  »■  it  paasea  through  hia  land ; 
and  M  Jong  a*  it  !•  not  wholly  obatructed 
or  divartad,  or  no  larger  appropriation  of 
the  water  running  through  it  ia  made  than 
a  just  and  reaaonable  use,  It  cannot  be  aaid 
to  be  wrongful  or  injurioui  to  a  proprietor 
lower  down.  What  is  mch  a  Just  and  rea- 
sonable use  roaf  often  ba  a  difficult  ques- 
tion, depending  on  various  oiroumstances. 
To  take  a  quantity  of  water  from  a  large 
mnning  streun  for  agriculture  or  manufac- 
turing purposea  would  cause  no  sensible  or 
practicable  diminution  of  the  benefit,  to  the 
prejudice  of  a  lower  proprietor;  whereau, 
taking  the  eame  quantity  from  a  small  run- 
ning brook,  passing  through  many  farms, 
would  be  of  great  and  manifest  injury  to 
those  below,  who  need  It  for  domestie  sup- 
ply or  wsteHi^  cattle;  and  therefore  it 
would  be  an  unreasonable  use  of  the  water, 
and  an  action  would  lie  in  the  latter  ease, 
and  not  in  the  former.  It  is,  therefore,  to  a 
eoniiderable  extent  a  question  of  degree; 
^  still,  the  rule  is  the  same,  that  each  pro- 
e  prietor  has  a  right  to  a  reasonable  use  of  it, 
•  foi'hlB  own  benefit,  for  domestic  use,  and  for 
manufacturing  and  agricultural   purpose*. 

"That  a  portion  of  the  water  ot  a  stream 
may  be  used  for  the  purpose  of  Irrigating 
land,  we  think  is  well  established  as  one  of 
the  rights  of  the  proprietors  of  the  soil 
along  or  through  wbieh  it  passes.  Yet  a 
proprietor  cannot,  under  color  of  that  right, 
«r  for  the  actual  purpose  of  irrigating  his 
own  land,  wholly  abstract  or  divert  the 
water  course,  or  take  such  an  unreasonable 
quantity  of  water,  or  make  such  unreason 
able  use  of  it,  as  to  deprive  other  proprif 
tors  of  the  substantial  benefits  which  they 
might  derive  from  It,  If  not  diverted  or  used 
unreasonably.     .     .     . 

"This  rule,  that  no  riparian  proprietor 
can  wholly  abstract  or  divert  a  water  course, 
by  which  it  would  cease  to  bs  a  mnning 
stream,  or  use  it  unreasonably  in  Its  pass- 
age, and  thereby  deprive  a  lower  proprietor 
of  a  quality  of  his  property  deemed  In  law 
incidental  and  beneficial,  necessarily  flows 
from  the  principle  that  the  right  to  the  rea- 
sonable and  beneficial  use  ot  a  running 
stream  is  common  to  all  the  riparian  pro- 
prirtoTS,  and  so  each  is  bound  so  to  use  his 
common  right  as  not  easentially  to  prevent 
or  interfere  with  an  equally  beneficial  en- 
jorment  of  the  oommon  right  by  all  ths 
proprietors.     .     ■     - 

"The  right  to  the  ose  of  flowing  water  is 
ptiblici   jurit,   and   conunon  to  all   ths  ri> 


parian  proprietors;  it  ia  not  an  abeolnte  and 
axehiaive  right  to  all  the  water  flowing  past 
their  land,  so  that  any  obstruction  would 
give  a  cause  of  action;  but  it  is  a  right  to 
the  flow  and  enjoyment  of  the  water,  enbjeet 
to  a  similar  right  in  all  the  proprletora,  to 
the  reaw>nable  enjoyment  of  the  same  gift 
of  Providence.  It  is,  therefore,  only  for  an 
abstraction  and  deprivation  of  this  common 
benefit,  or  for  an  unreasonable  and  unau- 
thorized use  of  it,  that  an  action  will  lie." 
As  Kansas  thus  recognizes  the  right  of 
appropriating  the  waters  of  a  stream  for  the 
purposes  of  Irrigation,  subject  to  the  con- 
dition of  an  equitable  division  between  the  ^ 
riparian  proprietors,  she  cannot  complain  If  * 
the  same  rule  is  admlnlsterad*betwsen  her-  • 
self  and  a  sister  state.  And  this  Is  especial- 
ly true  when  the  waters  are,  except  for  do- 
mestic purposes,  practically  useful  only  for 
purposes  of  irrigation.  The  Arkansas  river, 
from  Its  source  to  the  eastern  end  of  tha 
Royal  gorge,  I*  a  mountain  torrent,  coming 
down  between  rocy  banks  and  over  a  rocky 
bed.  Along  this  distance  it  is  of  eompara- 
tively  little  use  for  Irrigation  purposea.  Af- 
ter it  debouches  from  the  Royal  gorge  It  en- 
ters a  valley,  in  which  it  wanders  from  one 
side  to  the  other  through  eastern  Colorado, 
southwestern  Kansas,  and  Into  Oklahoma, 
with  but  a  slight  descant,  and  presenting 
but  little  opportunities  for  the  develop- 
ment of  wattt  power  through  falls  or  by 
dams.  Its  lengUi  In  Kansas  is  atiout  SSO 
miles,  and  the  descent  Is  only  2,320  feet,  or 
less  than  7  feat  to  a  mile.  There  are  sub- 
stantially no  falls,  no  narrow  passageways 
in  which  dams  can  be  readily  constructed 
for  the  development  of  water  power;  and 
while  there  are  some  In  eastern  Colorado, 
yet  they  are  of  little  elevation,  and  mainly 
to  assist  In  the  storing  of  water  for  pur- 
poses of  Irrigation.  So  that,  if  the  extreme 
rule  of  tha  common  law  were  enforced,  Ok- 
lahoma, having  the  same  right  to  insist  that 
there  should  be  no  diversion  of  the  stresm 
in  Kansas  for  the  pnrpoaea  of  irrigation 
that  Kansas  has  In  respect  to  Colorado,  the 
reanlt  would  be  that  the  waters,  except  tor 
the  meager  amount  required  for  domestic 
purposes,  wonld  flow  through  eastern  Colo- 
rado and  Kansas  ot  oomparatlvely  little  ad- 
vantage to  cither  sUte,  and  both  would  lose 
the  great  benefit  which  comes  from  the  use 
ot  the  water  for  irrigation.  The  drainage 
area  of  the  Arkansas  river  in  Colorado  is 

,000  suqare  miles ;  in  Kansas,  20,000 
square  miles;  and  all  this  area,  unless  the 
stream  can  be  used  for  purposes  of  irriga- 
tion, would  bs  left  to  the  slow  development 
which  e«nes  from  the  enltlvatlon  of  the  soil. 

The  testimony  In  this  case  la  volnminona, 
amounting  to  8,6S9  typewritten  pages,  with 
122  exhibit*,  and  it  would  b«  impoasJUs  to 
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nuke  n  full  (Utement  of  fa«ta  without  m 
S  exlravkgknt  extenBicm  of  Uili  opinion,  wbleh 
I*  h  alrtftdj  too  long^auid  yet  wnae  f«ct*  mnet 
be  atated  to  Indict  the  baele  for  the  eun- 
eliuion  to  which  we  h&ve  come.  It  must 
also  be  noted  that,  aa  might  be  expected 
in  auch  a  volume  of  teatimDnf,  coming  ae  It 
doea  from  three  hundred  and  fbrty-Hren 
witneaaee,  there  !■  no  little  cootradiirtlon 
and  a  good  deal  of  eonfnalon,  and  thie  eon- 
tradicUon  to  to  lie  found,  not  merely  In  tlie 
teatimony  of  witneasea,  but  alao  in  the  ex.- 
hibita,  among  which  are  raporta  fmm  the 
offielala  of  tlie  gOTemment  and  the  two 
■tates.  We  have  oideaTored  to  deduoe  from 
lliia  Tolnme  tboM  mattera  which  eeem  moat 
dearly  proved,  and  mnat,  as  to  other  mat- 
ters, iM  content  to  generalize  and  state  that 
wbleh  eeema  to  be  the  tendency  ol  the  evi- 

Colorado  ia  divided  into  five  Irrigating  divl- 
■ions,  eaoh  of  which  is  in  cbai^  of  a  division 
mgineer.  That  which  includes  the  drainage 
ftrea  of  the  Aricansae  I*  Dtotiiet  No.  2,  di- 
vided Into  eleven  dietrlots.  Under  tbe  laws 
of  Colorado,  Irrigating  dit4ihea  have  been 
aatablfahed  in  this  distriot  and  the  amount 
of  water  wblch  each  may  take  from  the  riv- 
er decreed.  In  addition  some  reeervoirs 
have  been  built  for  atoring  the  surplna  wat- 
ers which  oome  down  In  timee  ot  flood,  and 
this  adds  largely  to  the  amount  available 
for  irrigation.  The  itotage  capacity  of  alz 
of  these  reservoirs  is  shown  to  be  8,627,873,- 
662  cubic  feet.  The  aigniflcance  and  value 
of  these  reservoirs  caa  be  appreciated  when 
we  remember  that  the  Arkansas,  like  many 
otiier  streams,  baa  its  origin  in  the  moun- 
tain district*  of  Colorado,  and  that,  by  the 
melting  of  the  snows,  almost  every  year 
there  is  a  flood.  The  amount  of  water  au- 
thorieed  to  be  taken  by  Uie  ditches  from  the 
river  is,  as  alleged  in  the  bill,  4,200  cubic 
feet,  and  from  its  affluents  and  tributaries 
4^00  feet.  (Whenever  this  term  ie  used  In 
reference  to  the  flow  of  water  It  means  the 
number  of  cubic  feet  that  pass  in  a  aeoond.) 
The  average  flow  of  the  river  aa  it  comes  out 
of  the  Royal  gorge  at  CaDon  Ci^  is,  •• 
shown  by  official  measvrementa  for  a  aeries 
of  years,  7C0  cubio  feet  So  that  it  appears 
that  the  irrigating  ditchee  are  authorized 
to  take  from  the  Arkanaaa  river  much  more 
g  water  than  pasaes  in  the  channel  into  the 
^  valley.  It  to  not  elear'what  surplus  water. 
If  any,  comes  out  of  the  tributaries.  There 
are  aome  twenty-flve  of  them,  the  average 
flow  from  four  of  which  Into  the  .irkansas 
Is  913  cubic  feet.  Aside  from  thto  surplus 
water  stuns  may  bs  returned  through  over- 
flow of  the  ditohe*  or  from  seepage.  What 
•ither  of  these  amounts  may  be  is  not  dis- 
elosed.  Indeed,  the  extent  to  which  seepagu 
operates  In  adding  to  the  flow  of  a  stream, 
or  in  distributing  wat«r  throngh  lands  ad- 


Jaoent  to  those  upon  wUcb  water  la  poured, 
to  something  proof  of  which  must  neces- 
sarily be  almost  impoeaible.  We  may  note 
the  fact  that  a  tract  bordering  upon  land 
which  has  been  flooded  ahowi  by  its  increas- 
ing vegetation  that  it  has  received  In  some 
way  the  benefit  of  water,  and  yet  the 
amount  of  water  paeaing  by  seepage  may 
never  be  definitely  known.  The  under- 
gronnd  movement  of  water  will  always  be 
a  problem  of  uncertainty.  We  know  that 
when  water  Is  turned  upon  dry  and  barren 
soil  the  barrennesB  disappears,  vegetation 
ia  developed,  and  that  which  was  a  desert 
becomei  a  garden.  It  is  the  magic  of  trans- 
fonnatlon ;  the  wilderness  budding  and 
bloaaoming  as  the  rose.  The  writer  of  this 
opinion  reca.lls  a  conversation  with  Bayard 
Taylor,  the  celebrated  traveler,  in  which  the 
latter  stated  that  nothing  bad  contributed 
BO  much  to  secure  the  steady  control  of  the 
French  in  Algiers  as  the  fact  that,  after 
taking  pOBseeaion  of  that  torritoiy,  they 
sank  artesian  wells  on  tbj  borders  of  the 
desert,  and  thus  reclaimed  portions  of  it; 
for  the  Arabs  believed  that  people  who  could 
reclaim  the  desert  were  possessed  of  a  power 
that  could  not  be  withstood. 

Further,  adjacent  barren  ground  Is  slowly 
but  surely  affected,  and  itself  b^ns  to  In- 
crease its  vegetation.  We  may  not  be  en- 
tirely sure  as  to  the  methods  by  which  this 
change  is  accompltohed,  although  the  result 
is  undoubted.  It  may  be  that  water  perco- 
lating under  the  surface  has  reached  thto 
adjacent  ground.  Perhaps  the  vegetation, 
which  we  Icnow  attracts  mobture  from  the 
air,  may  increase  the  rainfall,  and  thus  af- 
fect the  adjacent  barren  regions.  ^ 

It  appears  that  prior  to  I8&5  there  was^ 
comparatively  little* water  taken  from  the* 
Arkansas  for  irrigation  purposes, — certainly 
not  enough  to  make  any  perceptible  impres- 
sion on  the  flow  of  the  river, — but  about 
that  time  certain  corporationa  commenced 
the  work  of  irrigation  on  a  large  scale,  with 
ditches  some  of  which  might  well  be  called 
canals.  Thus,  in  1884,  work  was  commenced 
on  ditches  capable  of  carrying  off  460  cubic 
feet;  In  1887  others  capable  of  carrying  off 
1,481  cubic  feet;  and  in  1S90  atill  others, 
carrying  1,70S  enhie  feet.  Uoet  of  these  were 
completed  within  two  years  after  the  com- 
mencement of  the  eeveral  vrorks.  By  the 
year  1902,  according  to  the  report  of  the 
Census  Bureau  of  the  Uni(«d  States,  there 
were  300,116  acres,  in  4,S57  fauns,  actually 
irrigated. 

The  counties  In  Colorado  from  Ca&on  City 
eastward  through  which  the  Aricansas  runs 
are  Fremont,  Pueblo,  Otero,  Bent,  and 
Prowers.  The  following  tables  prepared  by 
tbe  defendants  from  various  census  reports 
show  the  population,  number  of  acres  cut- 
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thratcd,  and  totkl  TSlne  of  bun  prodiieta  1  th&t  It  hma  limd  fn  Kanau,  uid  tbftt  Uie  Imt- 
in  thne  uvei^l  eountiea  for  the  ycftn  18S0. 1  renneM  wbieh  cbanwtcriBed  portion  of  tlie 
ISM,  uid  IWOi  I  tenitotr  ot  Colorado  vonld  turn  eontfuned 
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Thew  tobies  disclow  %  -nrj  marked  de- 
Telopment  in  the  popultttlon,  Wirea.  of  land 
mltivated,  and  amount  of  agricaltural  prod- 
DctB.  Wluiterer  baa  been  effective  In  bring- 
ing abont  tU*  develoinnent  ia  certainly  en- 
titled to  rceognlUon,  and  should  not  be  wan- 
tonlj  or  unneoesaari^  destroyed  or  interfered 
witlk.  Tlia.t  this  development  i«  largely  ow- 
ing to  irrigation  ia  aomething  of  wbieli, 
from  a  consideration  of  the  testimony,  there 
^m-n  be  no  reasonable  doubt.  It  baa  been  a 
prime  factor  In  aecnring  thia  nanlt,  and 
before,  at  the  inatance  of  a  aiatar  state,  this 
effective  cause  of  Colorado's  development  fa 
de«troyed  or  materially  Interfered  with,  it 
should  be  clear  that  such  sister  state  has 
not  merely  some  technical  right,  bnt  also  a 
right  with  a  correaponding  benefit. 

It  may  be  asked  why  cultivation  in  Colo- 
lado  without  irrigation  may  not  have  the 
•ame  effect  that  hu  attended  the  cultivation 
in  Kansas  west  of  where  it  was  productive 
when  the  territory  was  first  settled.  It  may 
possibly  have  such  effect  to  some  degree,  bnt 
ft  most  Im  remembered  that  the  land  in 
Colorado  is  many  hundred  feet  In  elevation 
above  tliat  in  Kansas;  that  large  portions 
of  it  are  absolutely  destitute  of  aod,  and 
that  cultivation  would  have  c<xnparBtive]y 
little  effect  upon  the  retention  of  water. 
Add  further  the  fact  that  the  rainfall  in 
Colorado  is  less  than  that  in  Kansas,  and 
e  It  wonld  seem  almost  certain  that  relianco 
P  vpon  mere  cultivation  of  the  aoil  would  not 
*  kan  aoyUiing  like  the  affect  In'Oolorado 


Turning  to  Kansas,  tbe  eonntle«  aloog  tlM 
the  same  years  as  are  givoi  for  the  Colorado 
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Compartng  tha  tftblea  of  popnUtfon  it  will 
be  percelTed  th^t  both  the  eonntlea  In  Colo- 
ndo  and  Knu»i  made  a  coiiBldei«ble  in- 
«reHe  In  the  je»n  from  ISfiO  to  1890;  that 
while  the  Colorado  oountlet  eoiitfnntd  their 
Inereaae  from  1890  to  1900,  the  Eanua 
eonntica  loit.  Aa  tha  withdnwal  of  water 
In  Colorado  for  irrigating  pnrpoiea  became 
■ubstantiallr  effeebre  abont  the  ^ear  1890, 
It  might,  if  nothing  elae  appeared,  not  nn- 
Teawmahljr  be  concluded  that  the  dimlnlehed 
flow  of  the  river  in  Kansaa,  oauaed  by  the 
action  of  Colorado,  had  reaulted  in  m.VTng 
the  land  more  unproductive,  and  hence  in- 
dnced  aettlere  to  leave  the  state.  Ae  againat 
thli  It  ehonld  be  noted,  aa  a  matter  of  hie- 
torj,  that  in  the  years  preceding  1890,  Kan- 
aaa  paaeed  through  a  period  of  depreseion, 
with  crops  largely  a  fallare  In  different 
parte  of  the  state.  But,  more  than  that,  !n 
18SB  Oklahoma,  lying  directly  south  of  Kan- 
Mw,  was  opened  for  settlement  and  Imme- 
diately there  was  a  large  immigration  Into 
that  territory,  coming  fmn  all  parts  of  the 
West,  and  especially  fnnn  the  atate  of  Kan- 
^  saa,  Induced  by  glowing  reports  of  its  great 
^  possibllitfea.  The  population  of  Oklahoma, 
•  as  shown  by  the  United  Statee  ceneua,  wao. 
In  1890,  Sl,834,  and  in  1900,  348,331. 

Turning  to  the  tables  of  the  oom  and 
wheat  products,  they  do  not  disclose  any 
marked  injury  which  can  be  attributed  to  a 
diminution  of  the  flow  of  the  river.  While 
there  ta  a  variance  in  the  amount  produced 
in  the  different  countiee  from  year  to  year, 
it  ia  a  variance  no  more  than  that  which 
will  be  found  in  other  parte  of  the  Union, 
and  although  the  population  from  1890  to 
1900  in  fact  diminished,  the  amount  of  both 
the  com  and  wheat  produet  largely  In- 
ereased.  Not  only  was  the  total  product  in- 
creased, but  the  productivencM  per  acre 
•eema  to  have  been  materially  Improved. 
Take  the  com  crop,  and  per  acre,  it  was. 
In  1890,  12  bnahela  and  a  fraction ;  in  I89S, 
SI  and  a  fraction;  in  1900,  16;  and  In  1904, 
28  busbelB.  Of  wheat,  the  produet  per  acre 
In  ISOO  was  nearly  IS  bushels;  in  1895  it 
was  only  about  3  buaheli.  (For  aome  rea- 
son, while  that  was  a  good  year  for  com. 
It  seems  to  have  been  a  bad  year  for  wheaL) 
But  in  1900  the  product  per  acre  rose  to 
IS  buihela,  and  in  1004  it  wsa  12  bushels. 

Theae  are  official  figures  taken  from  the 
United  States  census  reports,  and  they  tend 
strongly  to  show  that  the  withdrawal  of  the 
water  in  Colorado  for  purposes  of  irrigati' 
has  not  proved  a  source  of  aerious  detriment 
to  the  Kansas  eountiee  along  the  Arkansas 
river.  It  is  not  strange  that  the  weetem 
counties  show  the  least  development,  tor,  < 
b<>ing  nearest  the  irrigation  in  Colorado, ; 
th^y  would  ba  moat  affaotad  tbereby.  Ati 
one  time  there  were  acme  irrigating  dltebea  I 


in  theae  western  eonntlea,  whloh  promised 
to  be  valuable  in  supplying  water,  and  thns 
increasing  the  produetiveness  of  the  lands  in 
the  vidnity  ol  the  stream,  and  it  is  true 
that  those  ditches  have  ceased  to  be  of  much 
value,  the  Saw  in  them  having  largely  £- 
miniahed. 

It  oannot  be  denied.  In  view  of  all  the  tea* 
tlmoi^  (for  that  which  we  have  quoted  la 
but  a  sample  of  much  more  bearing  upon 
the  question),  that  the  diminution  of  tlw« 
flow  of  water  in  the  river  by  the  irrigatlco^ 
of  Colorado  has  worked  acona* detriment  to* 
the  ■outhweatem  part  of  Kansas,  and  yet, 
when  wi  ecmpare  the  amount  of  this  detri- 
ment with  the  great  benefit  which  has  ob- 
viously resulted  to  the  countiee  in  Colorado, 
it  would  seem  that  equality  of  right  and 
equity  between  the  two  states  forbids  any 
interference  with  the  preaent  withdrawal  of 
water  in  Colorado  for  pnrposea  of  Irriga- 

Many  other  matters  have  been  presented 
and  discussed.  We  have  examined  and  fully 
ooneldered  them,  but,  as  heretofore  stated, 
we  shall  have  to  content  ourselves  with 
merely  general  observations  respecting  them. 
EMdence  has  been  offered  of  an  alleged  un- 
derflow of  the  river  aa  it  passee  through 
tha  state  of  Kanaas,  and  It  seeme  to  be  the 
oontention  on  the  part  of  Kansas  that  be- 
neath the  surfaoe  there  la,  as  it  were,  a 
second  river,  with  the  same  oouree  aa  that 
on  the  surfaoe,  but  with  a  distinct  and  con- 
tinuous fiow  aa  of  a  aeparate  stream.  We 
are  of  the  opinion  that  the  testimony  does 
not  warrant  the  finding  of  such  second  and 
BUbterranean  stream.  If  the  bed  of  a  stream 
ia  not  solid  rock,  but  earth,  through  whieh 
water  will  percolate,  and,  as  alleged  In 
plaintiff's  bill,  the  "Galley  of  the  river  in 
Uie  state  of  Kansas  Is  composed  of  sand 
covered  with  alluvial  aoil,"  undoubtedly 
water  will  be  toimd  many  feet  below  the 
surface,  and  the  lighter  the  soil  the  more 
easily  will  it  find  its  way  downward  and  the 
more  water  will  be  discoverable  by  wells  ot 
other  modes  of  exploring  the  aubaurfaee. 
Undoubtedly,  too,  In  many  eases  there  may 
be,  corresponding  to  tiie  flow  on  the  surface, 
a  current  beneath  the  surface;  but  the  pres- 
ence of  such  aubaurfaee  water,  even  though 
In  places  of  considerable  amount  and  run- 
ning in  the  same  direction,  ia  ewnething 
very  different  from  an  independent  aubaur- 
faee river  flowing  oontinuoualy  from  the 
Colorado  line  through  the  state  of  Kansas. 
It  is  not  properly  denominated  a  second  and 
subsurface  stream.  It  ia  rather  to  ba 
regarded  aa  merely  the  accumulation  of 
water  which  will  alweya  be  found  be- 
neath the  bed  of  any  stream  whose  bottom 
ia  not  aolid  rook.  Naturally,  the  more 
abundant  tbe  tor  ol  tha  saifaot  stream  and 
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'*  tbe  wider  ita  ehtuuiel  Ui«  mon  of  tbl*  mb- 
<  mrfue  water  than  will  be.  If  •the  sitlre  [ 
tolnme  of  wtiter  pAsslug  down  the  furlaee 
WM  taken  away  the  mhsurfaee  water  would 
gradually  dieappeftr,  uid  in  that  way  the 
unouat  of  the  flow  ia  the  anrf«oa  ehaimel 
coming  from  Colondo  into  Kuuu  may 
affect,  the  amount  of  water  beneath  the  mb- 
Burface.  As  anlwarAtee  water  it  pereolatea 
on  either  side  aa  well  ae  movtM  along  the 
course  of  the  river,  and  the  more  abundant 
the  subaurfaee  water  the  farther  it  will 
reach  In  its  pereolationi  on  either  ifde  ai 
well  as  more  distinct  will  be  Ita  morement 
down  the  eourae  of  the  atream.  The  teati- 
mony,  therefore,  ^ven  in  reference  to  this 
■nbsurfaee  water,  ita  amount  end  ita  flow, 
bears  only  upon  the  question  of  the  dimi- 
nution of  the  flow  from  Colorado  into  Kan- 
sas caused  by  the  appropriation  In  the  for- 
mer state  of  the  waters  for  the  pnrpoeea  of 
Irrigation. 

Equally  untenable  la  the  eontaition  of 
Colorado  that  there  ar«  really  two  rfvere, 
one  eommenctng  in  the  mountains  of  Colo- 
rado and  teiminatlng  at  or  near  the  ttata 
line,  and  the  other  commeoeing  at  or  near 
the  place  where  the  former  enda,  and,  from 
■pringa  and  branches,  atartlng  a  new  stream 
to  flow  onward  through  Kansas  and  Okla- 
homa towards  the  Gulf  of  Mezlao.  From 
time  immemorial  the  edstenee  of  a  single 
eontfnnous  river  has  been  recognlxed  by 
geograf^eTa,  erplorera,  and  trsTelers.  That 
tkere  Is  a  great  variance  in  the  amount  of 
water  flowing  down  the  channel  at  different 
seasons  of  the  year  and  in  dlflferent  years  is 
nndonbted;  that  at  time*  the  entire  bed  of 
the  channel  has  been  In  places  dry  Is  evi- 
dent from  the  testimony.  In  that  way  it 
may  be  called  a  broken  rirer.  But  this  Is  a 
fact  common  to  all  streams  baring  their  or- 
igin in  a  mountainous  region,  and  whose 
volume  is  largely  affected  by  the  melting  of 
the  mountain  snovrs.  Thus,  fr<Mn  one  of 
oomplainant's  exhibits  fniniahed  by  the 
United  States  Geological  Snrv^,  the  mean 
monthly  flow  at  Cation  City  at  the  mouth 
of  the  Royal  gorge  far  the  years  I8B0,  I89G, 
3and  IflOO  ia  as  follows: 

•  Arkansaa  River-Callon  City.    Mean  UontUy 
Discharge  in  Second  Feet. 


Februorv, 
March  .„ 

BeptemtM 


Doubtless  the  variance  at  different  aea- 
•ona  of  the  year  ia  more  regular  and  more 
pronounced  than  In  those  streams  whose 
sources  are  only  slightly  elevated  and  the 
rise  and  fall  of  whose  waters  Is  mainly  ow- 
ing to  mlns.  Contrasting,  for  instance,  the 
Rudaon  with  the  Hisaouri,  IlluitTatea  this. 
When  the  June  flood  oomea  down  the  Mis- 
aouri  river  It  la  a  might;  torrent.  One  can 
stand  on  the  bluffs  at  Kansas  City  and  see 
an  enoimoUB  volume  of  water,  extending  in 
width  from  2  to  S  mile*  to  the  bluffs  on  the 
other  aide  of  the  river,  flowing  onward  with 
tremmdooa  velocity  and  force;  and  yet  at 
other  times  the  entire  flow  of  the  Missouri 
river  paasea  between  two  piers  of  the  rail- 
road bridge  acroaa  the  river  at  tbat  poInL 
No  such  difference  between  high  and  low 
water  appears  In  the  Hudaon.  In  the  day* 
when  navigation  west  of  the  MlselselppI  was 
largely  by  steamboats  on  the  Missouri  river, 
it  was  familiar  experience  for  the  flat-bot- 
tomed steamboats,  drawing  but  little  water, 
to  be  aground  on  aandbars  and  detained  tor 
houia  in  cfForts  to  cross  them.  Gen.  Doni- 
phan commanded  an  expedition  which 
marched  from  Fort  Leavenworth,  In  1846, 
up  the  Arkansas  valley  and  into  the  terri- 
tory of  New  Mexico.  Hs  did  not  enter  tbe 
valley  again  until  shortly  before  his  deatli, 
in  1887,  and,  when  asked  what  he  recog-  h 
nized,  replied  that  there  were>one  or  two* 
natural  objects,  like  Pawnee  rock,  that  ap- 
peared aa  they  did  when  he  marohed  up  the 
vall^;  the  river  waa  the  some,  but  all  else 
was  changed;  and  the  vallqr,  Instead  of  be- 
ing destitute  of  human  occupation,  was 
filled  with  farm  housea  and  &nns.  Tillages 
and  dties, — something  that  he  had  never  ex- 
pected would  be  seen  In  his  day. 

Summing  up  our  conclusions,  we  are  of 
the  opinion  that  the  contention  of  Colorado 
of  two  streams  cannot  be  sustained;  that 
the  appropriation  of  tbe  waters  of  the  Ar- 
kansaa by  Colorado,  for  purposes  of  irriga- 
tion, has  diminished  the  flow  of  water  into 
the  state  of  Kansas;  that  the  result  of  that 
appropriaUon  has  been  the  reclamation  of 
large  areas  in  Colorado,  transforming  thon- 
sands  of  acres  Into  fertile  flelda,  and  ren- 
dering poeiible  their  occupation  and  culti- 
vation when  otherwise  they  would  have  oon- 
tinued  barren  and  unoccupied;  that  while 
the  Influence  of  such  diminution  has  been  of 
perceptible  injury  to  portions  of  the  Arkan- 
sas valley  fn  Kansas,  particularly  thoM  por- 
tions closest  to  the  Colorado  line,  yet,  to 
the  great  body  of  the  valley  It  has  worked 
little,  It  any,  detriment,  and  rqjarding  the 
interests  of  both  states,  and  tbe  right  ol 
each  to  reeelvB  beneflt  through  irrigation 
and  in  any  other  manner  from  the  waters 
of  U>is  atream,  we  are  not  satisfied  that 
Kansas  has  made  ont  a  ease  entitling  It  to 
a  dears*.    At  the  same  timo  li.la-oMoM, 
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thftt  if  th»  deptetlaa  of  the  WRt«n  of  the 
river  bf  Colomdo  oontlnuea  to  facreue 
there  will  come  k  time  when  Ebdsu  may 
jiutljr  saj  thmt  there  ia  no  longer  an  equit- 
able diviBfon  of  benefits,  and  may  rightfnllf 
call  for  relief  agaiiut  the  action  of  Colorado, 
its  oorporstionB  and  citicaia.  In  appropriat- 
ing the  watera  ot  the  Arlcansas  for  irriga- 
tion purposet. 

The  decree  whteh,  therefore,  vill  be  en- 
tered, will  be  one  dismlaeing  the  petition  of 
the  interrener,  without  prejudice  to  the 
rights  of  the  United  States  to  Uke  such 
action  as  It  shall  deem  necessary  to  pre- 
serve or  Improve  the  navigabilitj  of  the  Ar- 
kansas river.  The  decree  will  also  dismiss 
the  bill  of  the  state  of  Kansas  as  against 
_  all  the  defendants,  without  prejudice  to  the 
M  right  of  the  plaintiff  to  institute  new  pn>- 
•  eeedingi  •  whenever  it  shall  appear  that, 
through  a  material  increase  In  the  depletion 
Of  the  waters  of  the  Arkansas  by  Colorado, 
Ita  corporations  or  citizens,  the  snlistantial 
interests  of  Eansas  are  being  Injured  to  the 
extent  of  destroying  the  equitable  appor- 
tionment of  benefits  between  the  two  states 
resulting  from  the  flow  of  the  river.  Each 
par^  will  pay  Its  own  eoats. 

In  closing,  we  may  say  that  the  parties  to 
this  litigation  have  approached  the  investi- 
gation of  the  questions  In  the  most  honor- 
able spirit,  seeldng  to  present  fully  the  facts 
as  they  could  be  ascertained  from  witnesses, 
and  discussing  the  evidence  and  questions  of 
law  with  marked  research  and  abilit;. 


(20e  U.  B.  118) 

UNITED  STATES,  Appt„ 


ONTTED  STATEa  [No.  264.) 

Kelease — conatraction — whst     dalma      in- 
cluded. 

Claims  growing  out  of  a  delay  caused 
by  the  Federal  government,  as  well  as  those 
arising  from  a  change  in  the  speeiflcationa, 
were  included  in  a  release  given  to  the 
United  States  by  the  builders  of  a  battle 
ship  of  all  and  all  manner  of  debts,  dues, 
sum  and  sums  of  money,  account s,  reckon- 
ings, claims  and  demands  whatsoever,  in  law 
or  in  equity,  for  or  by  reason  of,  or  on  ac- 
oouut  of,  tlM  Mnstruotion  of  the  vassal  un- 


der the  contract,  wtsra  sncli  releass  was  ex- 
eoated  In  perfomianee  of  the  oontraot  ra> 
qnirement  that  the  last  payment  should  b* 
made  only  when  final  release  in  a  farm  ap- 
proved by  the  Secretary  of  the  Navy  should 
M  given  of  all  claims  of  any  kind  or  da- 
Bcriptlon  under  or  by  virtue  oi  said  contract, 

[Nos.  203  and  264.] 


CROSS  APPEALS  from  the  Court  of 
Claims  to  review  a  judgment  awarding 
to  the  builders  of  a  battle  ship  a  portion  of 
the  claims  alleged  to  grow  out  of  a  delay 
caused  by  the  Federal  government.  Ba- 
versed  and  remanded  with  Instructiona  t« 
enter  judgment  for  the  United  States. 

See  same  case  below,  41  Ct.  CL  lU. 

• 

Statement  by  Idr.  Justice  Brewer;  ^ 

•On  November  19,  1890,  the  William* 
Cramp  &  Sons  Ship  &  Engine  Building  Com- 
psny  entered  into  a  contract  with  the  Unit- 
ed States  to  construct  what  waa  called 
"Coast-line  Battle  Ship  No.  1,"  afUrwarda 
known  as  the  battle  ship  Indiana,  for  tba 
sum  of  $3,020,000,  the  siiip  ta  be  oompletsd 
and  ready  for  delivery  to  the  United  Statsa 
within  three  years  from  the  date  of  the 
contract.  As  a  matter  of  tact  the  vessel  was 
not  completed  and  delivered  until  November 
19,  1S05;  but,  as  the  delay  was  occasioned 
by  the  United  States,  no  damages  were  i*- 
oovsrable  from  the  building  company  on  ae- 
oount  thereof.  On  August  10,  1S97,  tha 
company  commenced  this  action  in  the  court 
of  claims  to  recover  the  sum  of  (480,231.90. 
The  elements  of  its  claim  are  tiius  statad 
In  Its  petition  t 

For  time  ot  orssnliaUon  sod  plant  lost 
In  wsltinf  for  armor,  nmCerials,  etc.,  to 
befumlsTied  by  United  Statps -ttUjnJi 

For  apeclHl  wbarTaae.  730  days,  at  1 
cent  per  ton  per  day TCHMt 

For  general  care  Rodnulatenaaoe  ofvee- 
•01.  Including  ooal,  firemeo.  ecglueets. 
watobmen,  csqvh  awaln^re.  woodea 
oorers,  keeplDS  clean,  removing' snow, 
duet,  etc,  extia  pBlntinB,  tug  blre, 
movinr  derrick,  eu.,  TJU  dofi,  at  |13S 

Ser  day WJBUl 
dltlonal  oostof  Inauranoe KUtH 

IntertdSt  on  monL-y  borroveil  caused  bj 
delays  of  United  StRtes  wUch  pro- 
longed flnsi  saitlt-ment _..     MlMJl 

Eilra  trIaJ  trip  made  necfssary  b7  coo- 
Btnictlnn  and  oompletlon  ot  vessel 
belns  delayed  by  Untied  Ststea n,iUJI 

For  lOM  due  to  running  tbe  olllulal  trial 
ot  "Indiana"  irith  a  (aul  buCtom,  as, 
owing  to  lbs  delay  oaused  br  Ihe  oom- 
pletlon ol  the  vessel,  It  vos  Impoiiaible 
to  clean  and  paint  the  bottom KLOOtW 

Total SiaO,SIJt 

On  l&y  10,  1894,  as  appears  from  the 
findings  made  by  the  oonrt  of  claims,  aa 
agreement  was  made  between  the  parties  bf 
which  moneys  not  then  due  by  the  terms  ti 
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the  original  oontract  were  paid,  the  ettpnU- 
tion  in  this  new  agreement  being: 

"But  such  paynient  shall  not  be  made  an- 
tfl  the  party  of  the  first  part  hu  given  bond 
with  approved  security  conditioned  for  the 
return  to  the  part?  of  the  second  part  of  the 
amount  BO  paid,  upon  demand  being  made  by 
the  Secretary  of  the  N*Ty  therefor,  for  In- 
demnity of  the  party  of  the  second  part 
against  loss  or  Injury  b;  reason  of  such 
payment,  and,  in  consideration  of  aueh  ad- 
▼anee  payment,  the  par^  of  the  first  part 
hereby  releases  the  party  of  the  second  part 
from  all  and  every  claim  for  loss  or  damage 
hitherto  luatained  by  reason  of  any  failure 
OD  the  part  of  the  party  of  the  second  part 
to  comply  with  its  contract,  or  on  account 
of  anj  delay  hitherto  occasioned  by  the  ac- 
tion of  said  par^  of  the  second  part." 

The  time  intervening  between  this  agree- 
ment and  the  final  completion  and  delivery 
of  the  vessel  was  one  year,  six  months,  and 
nine  days ;  and  that  time  was  made  the  ba- 
sis for  the  computation  of  damages,  as  will 
appear  hereafter. 

On  May  18,  1896,  after  the  completion  and 
delivery  of  the  vessel,  the  balance  of  the 
money  due  on  the  contract  was  paid,  and  a 
release  and  receipt  executed  by  ^e  building 
company  In  the  following  terms: 

"Whereas,  by  the  eleventh  clause  of  the 
eontract  dated  November  19,  18S0,  by  and 
between  The  William  Cramp  ft  Sons  Ship 
ft  Engine  Building  Company,  a  corporation 
created  under  the  laws  of  the  state  of  Penn- 
sylvania, and  doing  busineas  at  Philadel- 
phia, in  said  state,  represented  \ty  the  pres- 
ident of  said  company,  party  of  the  first 
part,  and  the  United  States,  represented  by 
the  Secretary  of  the  Navy,  party  of  the 
second  part,  for  the  construction  of  a  sea- 
going coaat-Une  battle  ship  of  about  10,000 
tons  displacement,  which,  for  the  purpose  of 
said  contract.  Is  designated  and  known  as 
^  'Coast-Une  Battle  Ship  No.  1,'  it  is  agreed 
M  that  a  special  reserve  of  sixty  thousand 
r  dollars  ($80,000)  shall  be'held  until  the 
vessel  shall  have  been  Anally  tried;  provided 
that  such  final  trial  shall  take  place  within 
flvs  months  from  and  after  the  date  of  the 
preliminary  or  the  conditional  acceptai 
of  the  vessel ;  and 

"Whereas,  by  the  sixth  paragraph  of  the 
nineteenth  clause  of  said  eontract  it  Is  fur- 
ther provided,  that  when  all  the  conditions, 
covenants,  and  provisions  of  said  contract 
shall  have  been  performed  and  fulfilled  by 
and  on  the  part  of  the  party  of  the  first 
part,  said  party  of  the  first  part  shall  be 
entitled,  within  ten  days  after  the  filing 
and  acceptanoB  of  Its  claim,  to  receive  the 
said  special  reserve  or  so  much  thereof  aa 
it  may  be  entitled  to  on  the  execution  ol 
a  final  release  to  the  United  States  in  such 


form  as  shall  be  approved  by  the  Secretary 
of  the  Navy,  of  all  claims  of  any  kind  or 
description  under  or  by  virtue  of  said  con- 
tract; and 

"Whereas  the  final  trial  of  said  vessel 
was  completed  on  the  eleventh  day  of  April, 
18QS;  and 

"Whereas  all  the  conditions,  oovenanta, 
and  provisions  of  said  contract  have  been 
performed  and  fulfilled  by  and  on  the  part 
of  the  party  of  the  first  part; 

"Now,  therefore,  in  conalderation  of  the 
premise*,  the  sum  of  forty-one  thousand  one 
hundred  and  thirty-two  dollars  and  eighty- 
six  cents  [141,132.88],  the  baUnce  of  the 
aforesaid  special  reserve  {(80.000),  to 
which  the  party  of  the  first  Is  entitled,  being 
to  me  in  hand  paid  by  the  United  States, 
represented  by  the  Secretary  of  the  Navy, 
the  receipt  whereof  is  hereby  acknowledged, 
The  William  Cramp  ft  Sons  Ship  ft  En^ne 
Building  Company,  represented  by  me, 
Charles  H.  Cramp,  president  of  said  cor- 
poration, does  hereby,  for  Itself  and  its  suc- 
ceasors  and  assigns,  and  its  legal  representa- 
tives, remise,  release,  and  forever  discharge 
the  United  States  of  and  from  all  and  all 
manner  of  debts,  dues,  sum  and  sums  of 
money,  accounts,  reckonings,  claims,  and  de- 
mands whatsoever,  in  law  or  In  equity,  for 
or  by  reason  of  or  on  account  of  the  con- 
stnieUon  of  said  vessel  under  the  contract 
aforesaid.  m 

"In  witness  whereof  I  have  hereunto  set^ 
my  hand  and*afBxed  the  seat  of  The  William* 
Cramp  ft  Sons  Ship  ft  Engine  Building  Com- 
pany this  eighteenth  day  of  May,  a.  d.  1890. 

[Seal.]  Chas.  H.  Cramp,  PresIdenL 

Attest:  John  Dougherty,  Secretary." 

The  court  of  claims  found  for  the  claim- 
ant  in  the  following  items  and  amoontsi 

'Bte  leasonsUe  vains  for  the  use  of  the 
clalmaat's  rard,  nisiibfnerr,  and  tools, 
■nil  far  Buperlntendoiice  In  the  ooih 

on  of  the  vessel.  Inciudlnc  the 

leral  upkeep  of  the  vsrd  obarveable 
■"-    "^"-na.    $3,000    per    month. 


S*  deU7.  inoludlnr  ei 
.  the  bottom,  (urulsh.  ..  ._  . 
I  palndns.  temporar;  awnings 
•uu  inuts  over  sap*  left  for  the  lncro> 
duutloa  of  turrets,  additional  scallns 
to  remove  nut  belorp  painting,  alaotrlo 
U^htlDB,  keeping  np  steam  to  prevent 
freezinKof  valves,  wetting  down  decks, 

^. . —  ... . — J 


And  rendered  Judgment  against  the  govern- 
ment for  $135,660.  From  this  judgment 
both  parties  appealed. 
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Attonwj  Oenenl  Boiupart^  AsfhUnt 
Attornej  Gener*!  Vu  Ondd,  and  Hr. 
Charlem  C.  Binnej  tor  the  United  8t«tn. 

Hnsn.  Jolm  C  Far,  Holmei  Coniad, 
Eaton  Cntej,  and  Cpp*  Himtan  for  ths 
Cnump  Compaar. 

7  *  If  r.  JiutiM  Bmret  ddirercd  ths  optnlon 
of  the  court: 

Thfa  eaae  tnma  on  the  releaae  eieented 
hy  the  building  eompftnr  on  Hay  18,  1898. 
It  la  contended  hj  Uia  elaimant  that  ft  ap- 
pliea  limply  to  dainui  ipringing  out  of  the 
eoBatmction  of  the  veaacl,  and  therefore  haa 
no  application  to  the  matter*  for  wbioh  the 
judgment  waa  rendered  againat  the  go»eru- 
ment.  The  word  "conrtmction,"  the  com- 
pany tay,  la  limited  to  the  mere  matter  of 
bnilding;  that  b,  the  fnmlahing  of  mate- 
riala,  the  doing  of  work,  and  doea  not  in- 
elnde  delays  or  other  matters  ontelde  the 
bnildlng  of  the  reaaeL 

To  ri^tly  nnderatand  the  aoope  of  thia 
raleaae  we  mnat  oonaider  the  eondltiona  of 
die  contract,  and  eapedally  the  elanae  In 
it  whtd  ealla  for  a  releaae.  The  eontraet 
waa  a  large  one,  the  price  to  be  paid  for  the 
work  and  material  being  orer  $3,000,000, 
and  the  oontraet  waa  eridently  designed  to 
eorer  all  contingencies.  Prorision  was  made 
for  changes  in  the  apeeifleationa,  for  penal- 
tiea  cm  aoeonjit  of  delays  of  the  eontractor, 
deductions  tn  price  on  certain  conditions, 
approral  of  the  woric  by  the  Seerietary  of 
the  Naty,  forfeitnre  of  the  contract,  with 
avthori^  to  the  Secrctaiy  to  etanpleta  the 
raael.  The  nineteenth  clause  contains  the 
stipntations  aa  to  the  amounts  and  times  of 
payment  with  anUiorl^  for  tnereaae  of  tha 
gTM*  amount  upon  certain  conditions.  The 
sixth  puragrapdi  of  tliis  clause  makes  special 
prorision  for  the  last  payment,  to  be  made 
"^hen  all  the  conditions,  eorenaata,  and 
prorieions  of  said  contract  shall  have  been 
performed  and  fnlfilled  by  and  on  tlw  part 
of  Ue  party  of  the  ftrat  part"  and  "on  the 
ueention  of  a  final  releaae  to  the  United 
States  In  inch  form  aa  shall  be  approred 
by  Uie  Secretary  of  the  NaTjr,  of  all  claims 
of  any  kind  or  description  tinder  or  by  vir- 
tue of  said  contract."  Evidently  the  parties 
omitemplated  and  specially  prorided  by  this 
stipulation  that  the  whole  matter  of  the 
^  eontraet  should  be  ended  at  the  time  of  the 
*J  final  release  and  the  laat  payment.  That 
•  which  waa  to  ba*released  waa  "all  claims  of 
any  kind  or  description  under  or  by  virtue 
of  said  contract."  Manifestly,  included 
within  this  waa  every  claim  ariilng  not 
merely  from  a  change  in  the  ipecifieations, 
but  also  growing  out  of  delay  oaused  by  the 
government.  The  language  la  not  alone 
"claims  under,"  but  "claims  by  virtue"  of 
the   contract,— claims  of  any  kind  or  ds- 


aeriptton."  AH  the  elaima  for  wliid  aOsw- 
aseea  were  made  in  the  judgment  of  tta 
court  of  claims  come  within  one  or  the  ott- 
er of  these  elansea.  It  may  be  that,  strict- 
ly speaking,  they  were  not  elaima  under  the 
eontraet,  but  they  were  clearly  elaima  by 
virtue  of  the  oontracL  Without  it  no  eu^ 
elaima  could  have  arisen.  Now,  it  having 
been  provided  in  advance  tbat  the  contract 
should  be  closed  up  by  the  execution  of  a 
release  of  thU  kind,  it  cannot  be  that  the 
oonipuiy,  when  it  signed  the  release,  under- 
stood that  some  different  kind  of  release  waa 
contemplated.  It  must  have  nndeixtood 
that  it  was  the  releaae  required  by  the  con- 
tract,— a  release  intended  to  be  of  all  claims 
of  any  kind  or  deacription  under  or  by  vir- 
tue ik  the  contract, — and  that  the  form  of 
words  which  the  Secretary  had  approred  waa 
nsed  to  express  that  purpose.  With  that  re- 
leaae stipulated  for  in  the  contract  the  ecm- 
pai^  signed  the  instrument  of  May  18, 
16S6,  which  in  terms  purported  to  "remise, 
release,  and  forever  dischai;ge  the  United 
States  of  and  from  all  and  all  manner  of 
ddita,  dnea,  cum  and  sum*  of  money,  ae- 
connta,  reckoning*,  claims  and  donands 
whatsoever,  in  law  or  in  equity,  for  or  by 
reaaon  of  or  on  account  of  the  construeticn 
of  said  vessel  under  the  eontraet  aforesaid." 
Now,  whatever  limitation  may  be  placed 
upon  the  words  "tor"  or  "on  account  oF'  the 
construction,  the  provision  for  the  release 
of  all  r'**""  and  demands  whataoever,  "by 
reason  of  the  ooustruction  of  the  vessel  un- 
der the  contract  aforesaid,"  is  a  recog- 
nition of  the  contract,  and  includes  elaima 
which  arise  by  reaaon  of  the  construction  of 
the  vessel  under  it.  "By  reason  of*  may 
well  be  considered  as  equivalent  to  "liy  vb^ 
tne  of."  It  is  only  by  reason  of  the  per- a 
fonnanee  of  the  contract  in  the  constructions 
of  the  vessel'that  these  claims  arise.  But* 
for  the  oontraet,  and  the  eonstraction  of  the 
vessel  under  it,  there  would  be  no  an^ 
claims.  No  payment  of  money*  not  due  Is 
neceasary  to  sustain  this  release.  It  Is  un- 
der seat,  and  the  oontraet  Is  Itself  full  eoa- 
sideration.  As  of  significance  it  must  be 
borne  in  mind  that  the  release  referred  spe- 
dfleally  to  the  provisions  in  the  sixth  para- 
graph of  the  nineteenth  clause  of  the  con- 
tract, which  provided  for  the  character  ct 
the  release.  Indeed,  the  general  languap 
of  ths  release  itself  and  the  number  of 
words  of  description  in  it  show  that  it  wm 
the  intent  of  the  Secretary  of  the  Navy  to 
have  a  final  closing  of  all  matters  arising 
undsr  or  by  virtue  of  the  oontracL 

Stipulation*  of  this  Idnd  are  not  to  be 
shorn  of  their  elBeiency  by  any  narrow,  tech- 
nical, and  close  construction.  The  general 
langusge  "all  and  all  manner  of  debts,"  etc. 
indicates  an  tntant  to  make  an  ending  of 
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vm?  nutter  arlilng  nnder  or  by  Tirtne  of 
the  eontraAt.  If  parttn  intend  to  leave 
aome  thing*  open  uid  luuettled,  their  intent 
■o  to  do  ihoold  tw  made  nutnitest.  Here 
was  a  eontraet  inToMnf  thrae  milUona  of 
dollar*,  and  after  the  work  was  done,  the 
Tessel  deliTcred  and  aeoepted,  and  this  rs- 
IcABc  entered,  claima  are  preeented  amonnt- 
ing  to  orer  fSOO.OOO.  Surelj  the  parties 
never  Intended  to  leave  nieh  a  bnlk  o(  un- 
settled matter*.  As  bearing  upon  this  mat- 
ter it  ma;  be  noticed  that  while  the  releaM 
was  signed  and  the  contract  between  the 
bnilding  company  and  the  government  cloaed 
on  May  18,  18Q0,  this  action  va*  not 
brought  until  Angust  10,  1697, — nearly  a 
year  and  a  quarter  thereafter. 

We  are  of  opinion  that  the  parUea,  by 
the  releaae  of  Uay  16,  1606,  which  wa*  ez- 
•ented  In  performance  of  the  reqnlrements 
of  the  original  oontract,  settled  all  disputes 
between  the  parttei  a*  to  the  clainu  sued 

The  judgment  of  the  Court  of  Claim*  I* 
reversed  and  the  case  remanded,  with  in- 
structions to  enter  a  judgment  on  the  find- 
ing* for  the  defendant. 


(M  U.  8.  41) 

OEAPUAN  &  DEWXT  LAND  COMPANY, 
PIfl.  to  Err., 


Bmi  to  state  court— FodenU  qsestloB— tl- 
paiian  light*. 

1.  A  decision  of  a  state  court,  in  a  snlt 
to  quiet  title,  that  the  grantee  from  the 
United  State*,  through  the  state  of  Arkan- 
■aa  and  other  graotori,  took  no  title  by 
virtue  of  riparian  rights  to  lands  lying  be- 
tween the  government  meander  line  and  the 
main  channel  of  a  river,  which  land*  the 
court  finds  to  be  swampy,  ebecked  by 
bayoua,  eubjeet  to  inundation,  bat  reelaim- 
Me  to  aome  extent  for  agricultural  pur- 
poses, i*  not  reviewable  In  the  Supreme 
Court  of  the  United  BUtM.* 

EiToi  to   state  court— Fodenl  qtuttlon— 
question*  of  fact. 

2.  The  j^dslons  of  state  courts  upon 
questions  of  fact  are  not  reviewable  by  writ 
of  error  to  those  courts  from  the  Supreme 
Court  of  the  United  States-f 

Error  to  state  court— Federal  question— rul- 
ing* on  evidence. 

3.  The  aicluaion  from  evidence  in  a  suit 
to  quiet  title  of  a  letter  written  by  the  Sec- 
retary of  the  Interior  to  the  Commissioner 
of  the  General  I^nd  Offiee,  which  is  clearly 
rsj  inter  aliot  acta,  can  prefteot  no  Federal 
question  which  will  sustain  a  writ  of  error 


state  of  Arkansas  to  review  a  deoree 
which  aSrmad  a  decree  of  the  Chancery 
Court  of  Poinsett  Coon^,  in  that  state,  dls- 
mi**ing  the  bill  In  a  suit  to  quiet  title. 
Dl*mi**ed  for  want  of  Jurisdiction. 

See  (ame  ease  below,  77  Ark.  338,  02  a 
W.  S34. 

The  Heta  are  stated  in  the  oplnlcm. 

Uessr*.  Heniy  D.  Ashley,  Sanford  B.  Ladd, 
William  B.  Gilbert,  Denton  Dunn,  and  Rob- 
ert S.  Bodg'ws  for  plaintiff  in  error. 

Mr.  H.  W.  Norton  for  defendants  In  error. 

*Mr.  Chief  Juatico  Fuller  delivered  the* 
opinion  of  the  court: 

This  was  a  bill  to  remove  a  cload  from 
plaintiff  in  error's  alleged  title  to  certain 
land*  described  in  the  complaint,  and  to 
that  end  to  have  the  conveyances  under 
which  defendants  In  error  olaimed  declared 
void,  filed  by  plaintiff  In  error  In  the  chan- 
cery eourt  of  Poinsett  oounty,  Aikanaaa, 
January  29,  1903.  The  chancery  court  roi- 
dered  a  decree  dismissing  the  bill,  and  the 
case  was  carried  to  the  supreme  court  of 
the  state,  where  the  decree  wa*  affirmed. 
77  Ark.  S38,  9B  8.  W.  8M.  Thereupon  this 
writ  of  error  was  allowed. 

The  supreme  court  of  the  *tata  atated 
the  case  In  brief  thus : 

'Tlaintlff  claims  title  under  an  act 
of  Congrea*  entitled  'An  Aet  to  En- 
able the  State  of  Arkansas  and  Other 
States  to  Reclaim  the  "Swamp  I^nds" 
within  Their  limits,'  approved  Septem- 
ber 28,  181S0.  [0  Stat,  at  L.  016,  chap. 
M,  U.  S.  Comp.  SUt.  1901,  p.  1091.]  It 
allege*  that,  in  purananoe  of  the  provision* 
of  thi*  aet,  aurveyed  sections  and  parts  of 
fractional  section*  In  fractional  township 
12  north  of  the  base  line.  In  range  6  cast  of 
the  fifth  principal  meridian,  and  in  town- 
ship 12  north  of  the  base  line,  in  range  7 
east  of  the  fifth  principal  meridian,  and  in 
Poinsett  coun^,  la  this  state,  were  duly 
selected,  approved,  and  patented  to  the  state 
of  Arkansa*,  aa  a  part  of  the  awtunp  land 
grant;  that  eertain  of  these  lands  were 
conveyed  by  the  state  of  Arkansas,  oa  the 
IZth  day  of  June,  1671,  to  Moaea  S.  Beach; 
that  plaintiff  acquired  and  i*  the  owner  of 
these  land*  so  conv^ed  to  Beach  as  well  aa 
certain  other  of  the  lands  which  were  deeded 
totheaUteof  Arkanaas  by  the  United  States; 
that  many  of  the  legal  mbdiviaiona  of  seo- 
tions  so  aoquired  by  plaintiff  were  bounded 
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I7  ft  luge  body  of  nott-iutTlgftble  water 
M  o*.Ued  In  the  official  mrveya  of  the  United 
>  States  and  field  notes  thereof  as  the  'aunt 
landa,'  'St.  Francis  river  sunk  lands,'  the 
'Hatchle  coon  sunk  hinds,'  and  the  'Cut-Off 
lake;'  that  the  legal  subdivisions  so  bound- 
ing were  fmctional,  and  in  the  surrej  were 
meandered  along  such  body  of  water.  The 
plaintiff  thereupon  claims  the  lands  lying 
under  this  body  of  water;  and  these  are  the 
lands  in  controversy  in  thig  suit  to  which 
it  (plaintiff)  seeks  a  decree  to  quiet  Its  ti- 
tle as  against  the  defendants. 

"Plaintiff  alleges  that  these  lands  are 
wild,  unimproved,  and  unoccupied;  and  that 
the  defendants  are  claiming  them  under  cer- 
tain deeds;  and  asks  that  these  be  declared 
void,  invalid,  and  of  no  force  whatever. 

"The  defendants  answered  and  denied  that 
the  so-called  'sunk  land'  was  a  body  of  wa- 
ter, or  that  it  is  shown  to  be  by  the  surveys 
of  the  United  States  or  the  field  notes;  but 
tliat  it  was  sometimes  t«mporarily  flooded 
with  water,  and  was  land  bearing  'trees  and 
vegetables,  willow  and  cypress;'  and  that 
the  meandered  lines  run  as  alleged  by  plain- 
tiff were  run  as  boundaries,  and  not  for  the 
purpose  of  finding  the  number  of  acres  in 
the  sections  or  l^aL  subdivisions  'for  which 
purchasers  would  havs  to  pay  when  the  gov- 
ernment might  dispose  of  the  land.'  " 

Defendants'  answer  and  cross  bill  asserted 
that,  in  the  year  1S93,  the  state  of  Arkan- 
■as,  by  an  act  of  its  legislature,  "created  the 
board  of  directors  of  the  St.  Franoie  Leree 
District,  ths  purpose  being  to  erect  a  levee 
•gainst  the  waters  of  the  Mississippi  river 
and  protect  what  is  known  as  the  St.  Fran- 
da  basin  from  overfiow  by  the  UississlppI 
river;  that  the  lands  concerning  which 
plaintiffs  bring  this  suit,  and  cross  com- 
plainants fils  this  cross  bill,  are  a  portion 
of  the  said  St.  Frauds  basin,  and  are  orig- 
inally and  naturally  subject  to  overfiow 
from  the  MisBiseippi  river.  That  after  cre- 
ating the  board  of  directors  of  the  St.  Fran- 
cis Levee  District,  the  state  of  Arkansas, 
by  its  legislature,  to  aid  in  ths  erection  of 
■aid  leves,  granted  to  the  board  of  directors 
of  the  St.  Francis  Levee  District  lands  wiUi- 
J  in  said  district,  the  title  to  which  was  in 
■  the  state  of  Arkansas;  that  this  act  of  do- 
nation by  the  legislature  of  the  state  of  Ar- 
kansas went  into  effect  on  the  29th  day  of 
March,  1893,  and  thereby  the  legal  title  to 
the  unsnrreyed  lands  in  township  12  north, 
range  0  east,  and  township  12  north,  range 
7  east,  became  vested  in  the  board  of  di- 
rectors of  the  St.  Fronds  Levee  Dietrict;" 
and  that  thereafter  the  said  board  ol  di- 
rectors conveyed  to  defendants'  predecessors 
fa  title. 

The  eupr»ne  court,  among  other  things, 
■aid  that  appellant  claimed  "the  land  in 


controversy  by  virtue  of  the  eoutignify  of 
certain  lands,  acquired  by  it  from  the  Unit- 
ed States,  through  the  state  of  Arkansas 
and  other  grantors,  to  what  Is  called  'sunk 
lands'  and  'Cut-Off  Inke.'  This  "sunk  land,' 
from  appellant's  lAd  on  one  side  to  the 
St.  Francis  river,  a  navigable  stream,  on  the 
other,  is  there  4  and  6  miles  wide.  In  this 
area  there  are  over  10,000  acres."  That 
"the  official  mape  show  that  Cut-Off  lake 
was  the  water  boundary  of  fractional  sec- 
tions 3S  and  SS,"  which,  with  sundry  other 
fractional  sections,  formed  "the  western 
boundary  of  what  is  called  "sunk  lands,'  In 
controversy." 

The  patents  to  the  state  of  Arkansas  con- 
veyed "the  whole  of  fractional  township"  18 
north,  range  0  east;  and  "ths  whole  of  tli« 
township  except  section  sixteen,"  T,  12  N., 
K.  7  east 

The  snpreme  court  referred  to  and  quoted 
from  Home  v.  Smith,  159  U.  S.  W,  40  L. 
ed.  69,  IS  Sup.  Ct.  Rep.  088;  French-Qlenv 
Live  Stock  Co.  v.  Springer,  ISB  U.  &  47,  49 
L.  ed.  BOO,  22  Sup.  Ct  Rep.  663;  and 
Nlles  r.  Cedar  Point  Club,  176  O.  S.  300, 
44  L.  ed.  171,  20  Sup.  Gt  Eep.  124,  and 
ruled  that  in  an  action  to  quiet  title  to  wild 
and  unoccupied  lands,  which  ths  eourt  found 
thess  wers,  plaintiff  must  succeed.  If  at  all, 
on  the  strength  of  his  own  title,  and  not 
on  the  weakneas  of  his  adversary's;  that 
swampy  lands,  checked  by  bayons,  snbject  to 
inundation,  but  reclaimable  to  some  extent 
for  agricultural  purposes,  lying  between  the 
government  meander  line  and  the  main 
channel  of  a  river,  were  not  lands  the  title 
to  which  would  pass  to  the  grantee  by  vir- 
tue of  riparian  rights;  that  such  was  ths 
charaeter  of  ths  lands  In  controversy,  and  4 
that  plaintifT  had  failed  to  show  such'a  • 
condition  in  respect  of  them  as  would  sup- 
port Its  claim  to  riparian  rights;  Uiat  the 
evidence  showed  that  the  elevation  of  the 
swampy  land  between  the  meander  line  of 
plaintiff's  land  and  t&e  main  course  of  the 
Bt.  Francis  river  had  not  changed  since  the 
running  of  the  meander  line;  and  that  the 
meander  lines  were  boundaries. 

In  riew  of  the  decisions  of  this  court  In 
Home  T.  Smith,  1GB  U.  S.  40,  40  L.  ed.  68, 
15  Sup.  Ct  Bep.  S88;  Nllee  v.  Cedar  Point 
Club,  supra;  Sean  t.  Calumet  Canal  ft  Im- 
prov.  Co.  190  U.  S.  462,  47  L.  ed.  1134,  23 
Sup.  Ct  Rep.  eSl ;  Iowa  v.  Rood,  187  U.  B. 
87,  47  L.  ed.  BO,  23  Sup.  Ct  Rep.  49;  and 
other  cases,  and  of  the  findings  of  the  eourt 
below,  we  are  of  opinion  that  ths  jurisdic- 
tion of  this  court  to  rsvise  the  ooncluwona 
of  that  conri  eannot  be  maintained.  ]for«> 
land  V.  Page,  20  How.  B22,  15  L.  ed.  10DS| 
Lsinfear  v.  Hnnley,  4  WalL  204,  18  L.  ed. 
325;  Dower  v.  Richards,  151  U.  S.  6S8,  SS 
L.  ed.  300,  14  Sup.  Ct  Rep.  452;  Esgaa  V. 
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Hart.  165  U.  B.  ISB,  41  L.  ed.  680,  17  Sap. ' 
Ct.  Rep.  800;  Iw«el  t.  Arthur,  162  D.  8. 
SGS,  38  L.  ed.  474,  14  Snp.  CL  Rep.  583; 
Hardin  v.  Shedd,  100  U.  8.  G08,  47  L.  td. 
1IG8,  23  Sup.  CL  Rep.  OSS;  Itami«  v.  Cu- 
ftnoTO,  81  U.  S.  376,  23  L.  ed.  874. 

The  result  is  unaffected  t^  the  exoluston 
from  the  evidence  of  k  letter  written  by  the 
Secretkry  of  the  Interior  to  the  ComiiiitBlon- 
er  of  the  General  Land  Office,  NoTember  17, 
1902.  It  waa  elenrlj  ree  intar  <Uit>§,  and 
properly  rejected,  and  the  mllng  preaented 
no  Federal  question. 

Writ  of  error  dimilued. 


aw  U.  B.  18) 

ALBERT  K.  EISCX>CK,  Trustee  In  Bank- 

ruptoj  of  Jacob  H.  Mert«ns  et  al.,  Bank- 

rupts,  Appt., 

VARICK   BANK   OF   NEW   TOHK. 


*ffiL: 


l-^n  bankruptcy  cases— rejection  of 


1.  The  clalme  of  a  creditor  against  a 
bankrupt  estate  have  been  rejected  so  as 
to  give  the  right  to  appeal  where  he  insisted 
that  hU  claims  were  for  a  definite  amount 
mc.,  the  amount  stated  in  the  proofs  of 
debt,  less  the  suui  derived  from  the  sale  of 
eoUateral,  and  the  referee  declined  to  allow 
the  claims  as  established  as  the  proof  stood, 
and  the  baolfruptcy  court  approved  and  af- 
firmed the  ruling  of  the  referee  as  a  dis- 
allowance of  the  claims,  and  entered  an 
order  accordingly. 
Bankruptcy— assets  of  paitnnsliip  estate— 

insniance  on  life  of  partner. 

2.  Policies  insuring  the  Hfe  of  one 
ber  of  a  bankrupt  partnership,  payabli . 
to  him  or  lua  legal  representatives,  and  the 
other  to  his  wife  or  children  or  to  him,  in 
the  event  of  their  death  before  his,  which 
have  been  individually  pledged  by  him,  do 
not  belong  to  the  partserenip  e3t&t«,  al- 
though  the  partnership  may  have   pledged 
the  policies  In  connection  with  his  separate 
Individual  pledge. 
PleSge — application  of  proceeds  of  collateral. 

S.  A  creditor  of  a  bankrupt  partnership 
may  apjily  the  proceeds  of  tGe  sole  of  col- 
lateral in  his  bonds,  the  property  of  one 
of  the  partners,  to  the  extinction  of  the 
individual  indebtedness  of  such  partner. 
Pledge— sals  without  notice— purchase  by 
pledgee. 

4.  A  sale  of  oolkteral  security  at  publi 
auction,  without  notice,  and  the  purchase 
thereof  by  the  pledgee,  are  not  void  as 
against  the  trustee  u  bankruptcy  of  the 
pledgeor,  in  the  absence  of  fraud,  where  the 
contract  of  pledge  permits  such  action,  and 
la  Talid  under  the  law  of  the  state  where 
■uoh  contrast  was  made  and  ezeonted  and 
was  to  be  performed. 
Evidence— burden  of  proof. 

5.  The  burden  of  proving  that  a  sale 


by  a  pledgee  of  the  property  of  a  bankrupt, 
made  conformably  to  the  contract  of  pledgai 
was  unfair,  is  on  the  trustee  in  bankruptey 
of  the  pledgeor,  who  seeks  to  aniid  the  sale. 
Bankruptcy — secured  creditors — valuation 
and  disposition  of  security. 

6.  Onl^  when  the  eollateral  held  by  se- 
cured creditors  of  the  bankrupt  has  not  been 
disposed  of  by  the  creditor  in  accordance 
with  the  contract  of  pledge  can  a  court  of 
bankruptcy  exercise  its  power,  under  the 
bankrupt  act  of  July  1,  1S08  (30  Stat,  at 
L.  660,  chap.  641,  U.  8.  Comp.  Stat.  1001,  p. 
3443),  i  6Th,  to  determine  the  value  of  such 
seonritles,  and  to  direct  their  disposition. 
Bankruptcy— aecnred  creditors-effect  of  fil- 
ing petition  on  light  to  sell  collateraL 

7.  The  power  of  sale  may  be  exercised 
by  a  pledgee  conformably  to  the  contract 
of  pledge  during  the  time  between  the  filing 
of  the  petition  In  bankruptcy  against  his 
I^edgeoT  and  the  adjudieatlon  in  boJikniptcy, 
since  the  title  of  the  bankrupt  is,  by  the 
act  of  July  1,  1B08,  (  70a,  e,  vested  in  the 
trustee  by  operation  of  law  only  as  of  ths 
date  of  the  adjudication. 

[No.  844.] 


APPEAL  iTom  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which  reversed  a  deorea 
of  the  District  Court  for  the  Northern  Dis- 
trict of  New  York,  disallowing  claims  of  a 
secured  creditor  against  the  bankrupt  e«> 
tate.     Affirmed. 

See  same  case  below,  7B  0.  0.  A.  64B,  144 
Fed.  818. 

Statement  by  Mr,  Chief  Justice  Fuller; 

Oeneral  order  in  bankruptcy.  No.  38,  re- 
lates to  "Appeals,"  and  subdivision  3  there- 
of provides :  "In  etery  case  in  which  either 
party  is  entitled  by  the  act  to  take  an  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  the  court  from  which  the  appeal  lies 
shall,  at  or  before  the  time  of  entering  its 
judgment  or  decree,  make  and  file  a  finding 
of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record 
transmitted  to  the  Supreme  Court  of  the 
United  States  on  such  an  appeal  shall  con- 
sist only  of  the  pleadings,  the  judgment  or 
decree,  the  finding  of  facta,  and  the  ooa- 
elusions  of  law." 

The  circuit  court  of  appeals,  In  pnrsuanoa 
thereof,  made  and  filed  ita  finding  of  tha 
facta  and  its  conclusions  of  law  thereon. 

August  18,  1S03,  a  petition  In  bankrupt^ 
was  filed  against  the  firm  of  Jacob  M.  Mer> 
tens  t  Company  and  the  individual  member* 
thereof.  They  were  adjudicated  bankmpta^ 
'September  IS,  and  on  the  following  14th  of* 
October  plaintiff  in  error  was  elected  trustea 
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la  bMikrapter  of  both  tha  coputaenUp  ud 
Uw  indlTidnftl  ««tatM.  At  the  time  the  pe- 
tition was  fll«d  the  firm  vaa  indebted  to  the 
Tariek  Buik  to  the  unonnt  of  $27^63.86, 
•ridenced  by  notes  made  or  Indoned  or 
giuranteed  by  Mertena  ft  Company,  Ata  of 
which,  aggregating  $22,600, — four  for  $5,000 
Mch,  and  one  for  t2,G00, — wero  collateral 
notea.  Tbeae  notes  were  alike  In  form  and 
oontained  the  following  provisioD: 

"On  the  aonperfotmanee  of  thia  proroise 
or  upon  the  nonpayment  of  any  of  the  lia- 
bilities above  mentioned,  or  upon  the  fail- 
ure of  the  anderaigned  forthwith,  with  or 
without  notice,  to  furnish  satisfactory  ad- 
ditional ■eeuritles  in  case  of  decline  as 
aforesaid,  —  then,  and  in  either  such  eaae, 
this  note  shttil  forthwith  become  due  and 
payable,  without  demand  or  notioe,  and  full 
power  and  authorify  are  hereby  given  to 
said  holder  to  sell,  assign,  and  deliTer  the 
whole  of  the  said  securities,  or  any  part 
thereof,  or  any  auhstitutes  therefor,  or  any 
additions  thereto,  or  any  other  securities  or 
property  given  unto  or  left  in  the  poMeasIon 
of  Qie  holder  by  the  undersigned,  for  safe- 
keeping  or  otherwise,  at  any  broker's  board 
or  at  public  or  private  sale,  at  the  opUon 
of  the  said  holder,  without  either  demand, 
adrertisement,  or  notice  of  any  kind,  which 
are  hereby  eipieaaly  waived.  At  any  such 
■ale  the  eaid  holder  may  purchase  the  whole 
or  any  part  of  the  property  sold,  free  from 
any  right  of  radonptlon  on  the  part  of  the 
nndenigned,  whieh  Is  hereby  waived  and 
released.  In  ease  of  sale  for  any  cause,  aft- 
er dedooting  all  costs  or  expenses  of  every 
kind  for  oollectlou,  sale,  or  deliveiy,  the  said 
holder  may  apply  the  residue  of  the  prooeeds 
of  the  sale  or  sales  so  made,  to  pa^  on*  or 
more  or  aU  of  the  said  liabilities  to  it  or 
Um   as  to  It  or  him   shall   seem   proper, 


doe,  and  returning  the  overplus.  If  any,  to 
the  undersigned,  who  agree  to  be  and  remain 
liable  to  the  said  holder  for  any  deflcleucy 
g  arising  upon  such  sale  or  sales.  The  un- 
■  derslgned  do  herehy'authoriM  and  empower 
the  said  bank  (but  no  other  holder)  at  its 
option,  at  any  time,  to  appropriate  and  ap- 
ply to  the  payment  and  extinguishment  of 
any  obligations  or  Ilabilitiea  of  the  under- 
signed to  it,  whether  now  existing  or  here- 
after contracted,  any  and  all  moneys  now  or 
hereafter  in  the  hands  of  the  said  bank,  on 
deposit  or  otherwise,  to  the  credit  of  or  be- 
longing to  the  undersigned,  whether  the  said 
obligations  or  liabilities  are  then  du«  or 
not  due." 

I  Indorsed  upon  the  bad  of  each  of  these 
^notes  and  ligued  by  J.  M.  Herten*  ft  Com- 
pany and  J.  U.  Mertena  appeared  the  fol- 


"In  oonaidemtion  of  |I  paid  to  tlie  un- 
dersigned, and  of  the  making,  at  the  re- 
quest of  the  nndenigned,  of  the  loan  evi- 
denced by  tiie  within  note,  the  undersigned 
hereby  jointly  and  severally  guarantee  to 
the  Varick  Bank  of  New  York,  N.  T.,  Its 
BUceessors,  Indorsen,  or  assigns  the  punc- 
tual payment,  at  maturity,  of  the  said  loan, 
and  hereby  assent  to  all  the  terms  and  con- 
ditions of  the  said  note,  and  consent  that 
the  securities  for  the  said  loan  may  be  ex- 
changed or  surrendered  from  time  to  time, 
or  the  time  of  payment  of  the  said  loan  ex- 
tended without  notice  to  or  further  assent 
from  the  undersigned,  who  will  remain 
bound  upon  this  guaranty,  notwithstanding 
such  changes,  surrender,  or  extension." 

On  the  day  the  petition  was  filed,  Iferteas 
individually  was  Indebted  to  the  bank  in  the 
sum  of  $20,489.62.  This  indebtedness  was 
upon  his  guaranty  of  the  five  collateral 
notea,  of  One  of  which  he  was  also  the  mak- 
er, the  balance  being  baaed  upon  his  indorse- 
ment of  sundry  notes  of  third  parties 
amounting  to  about  $3,000.  Ifertena  Indi- 
vidually, to  secure  the  payment  of  the  in- 
debtedness to  the  bank,  pledged  to  It  two 
policies  of  insurance  upon  his  life,  one  for 
$S0,000,  No.  417,171,  and  the  other  for  $10,- 
000,  No.  252,814.  The  $50,000  policy  was  a 
free  tontine  policy,  issued  February  IS, 
18S9,  payable  to  Mertena  or  his  estate,  the 
yearly  premium  was  $1,750,  and  the  tmitlnejj 
dividend  period  expired* Fdiruary  15,  1009.* 
The  $10,000  policy  was  issued  December  81, 
1882,  payable  to  Jennia  Hartens,  wife  of  the 
insured,  but,  in  the  event  of  her  prior  death, 
to  the  ohtldren  of  the  iosured,  and  the  an- 
nual premium  was  $272.B0.  It  was  a  ton- 
tine savings  policy,  and  the  tontine  period 
was  completed  Deoonber  81,  1902,  at  which 
time  Mertena,  as  the  insured,  withdrew  In 
cash  the  share  of  the  surplus  apportioned  to 
the  polity,  and  continued  it  in  force  on  the 
ordinary  plan.  On  March  IS,  IQOl,  Jennie 
Mertena  and  the  children  of  Jacob  and  Jen- 
nie executed  an  aasigmnent  of  the  $10,000 
policy  to  the  bank.  On  March  25,  1901.  J. 
M,  Mertena  joined  with  his  wife  in  execut- 
ing a  further  assignment  of  the  same  policy 
to  the  bank.  March  21,  1901,  Mertena  indi- 
vidually executed  an  assignment  of  the  $60,- 
000  policy  to  the  bank.  These  assignmoiti 
contained  no  power  of  sale.  In  addition  the 
policies  were  pledged  to  the  bank  under  the 
terms  of  the  oollaterai  notes  and  agreementa 
of  pledge.  It  appeared  from  the  proofs  that 
the  claim  against  Mertens  individually  was 
secured  by  an  individual  deposit  of  Mertens 
of  the  sum  of  $6,000  aa  collateral,  in  addi- 
tion to  the  polidea. 

Obligations  a^regating  $1,691.98,  !>• 
dorsed  by  Mertena,  had  matured  and  re- 
mained unpaid  on  August  18.  and  tn  8e^ 
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t<mb«r  IS  obligaUcnu  aggrcKHtlng  tlS,BT0^7 
had  m^timd  aai  ronaiiicd  nopkid,  and  In 
the  letter  amoupt  were  inelnded  two  of  the 
collateral  notes  for  16,000  eMh  knd  wme 
83,000  of  the  iiotca  of  third  persons,  in- 
doreed  hj  Slertetti  individually. 

On  or  before  Septtfnber  14,  1903,  the  two 
policies  wer*  delivered  to  *  dnly  licenMd 
auctioueeT  by  the  attorneys  of  the  bank  with 
Instructioaa  to  mU  the  same  at  public  auc- 
tion at  the  Hew  York  Real  Estate  Office  sales 
rowns,  to  the  highest  bidder,  and  they  were 
offered  for  sale  and  sold  to  the  hlghMt  bid- 
der, an  agent  of  the  bank,  on  September  14, 
the  $l>0,000  policy  for  the  sum  of  97,000  and 
the  $10,000  policy  for  the  siua  of  f3,250. 
No  notice  of  the  sale  was  given  to  anyone 
n  eieept  the  bank.  In  due  time  the  bank  filed 
f  with  the  refares'in  bankmptoy  two  proofs 
of  claim,  one  against  the  copartnership  m- 
tate  aggregating  $27,603.80,  and  another 
against  Mertens  for  the  stun  of  #0,118.37. 
Thereafter  the  claims  were  amended.  Ob- 
Jeotions  to  both  were  filed  by  the  trustee,  al- 
leging in  Bubstanee  that  the  sales  of  the  pol- 
icies were  illqp^;  that  tha  Tains  of  the  se- 
cnritiea  held  by  the  bank  had  not  been  aa- 
eertafned  according  to  the  provisions  of  the 
bankruptcy  ac^  and  that  the  trustee  sUll 
owned  the  equity. 

No  other  evidence  than  appearing  above 
was  offered  by  the  tmstee  on  the  hearing  be- 
fore the  Teferee  under  the  objectI<ms.  The 
referee  held,  in  substance,  that  the  sale  of 
the  polides  woe  noil  and  void,  and  that  tha 
value  of  the  securltiei  had  not  been  ascer- 
tained according  to  the  provisions  of  |  S7k 
of  the  bankruptcy  aot,  and  refused  to  allow 
either  elaim  against  the  eatate  or  eotatea. 
Connsel  for  the  tmstee  moved  for  the  referee 
to  direot  a  method  by  which  the  security 
held  by  the  bank  should  be  liquidated,  and 
that  In  so  doing  he  direct  Uie  bank  to  resell 
the  polieiea  on  notice  to  the  tmstee.  The 
motion  was  objected  to,  but  was  granted  by 
the  referee.  The  bank  petitioned  for  a  re- 
view, and  the  district  court  of  the  United 
States  for  the  northern  district  of  New  York 
on  such  review  approved  the  referee's  ml* 
Ings.  134  Fed.  101.  From  the  order  of  the 
district  court  the  bank  appealed  to  the  Unit- 
ed States  circuit  court  of  appeals  for  the 
second  circuit.  That  court,  aa  previously 
stated,  filed  iU  finding  of  the  facte  and  its 
conclusions  of  law,  which  conclusions  of 
law  were  as  follows: 

"1.  That  the  order  made  by  tha  referee 
and  by  the  district  court  was  a  rejection  of 
the  claims  of  the  Varick  Bank. 

"2.  That  the  policies  in  queatlon  did  not 
belong  to  the  partnership  estate  and  that 
the  claim  against  Uie  partnership  abonld 
have  been  allowed  In  full. 

"3.  That  the   sale  of  the  poUdea,  nadar 


the  facte  as  stipulated,  was  a  good  and  valid 
ule,  and  passed  a  good  and  valid  title  to 
said  policies  to  the  Tariek  Bank. 

"4.  That  the  value  of  said  policies  was  S 
properly  llqnidated'by  said  sale  under  the* 
terms  of  i  G7h  of  the  bBDkTUpt<7  act,  and 
that,  under  said  section,  the  referee  had  no 
power  to  make  the  order  directing  a  resale 

"S.  That  said  bonkmptcy  act  did  not  sus- 
pend or  enjoin  the  exercise  of  said  power 
of  sale  during  the  time  between  the  filing  of 
the  petition  and  the  adjudication  in  bank- 
ruptcy. 

"S.  That  the  claim  against  the  individual 
estete  of  Jacob  H.  Mertens  should  be  al- 
lowed In  fnlL 

"7.  That  the  burden  of  proving  that  said 
sale  was  unfair  was  upon  the  trustee." 

The  order  of  the  district  court  was  re- 
versed and  the  case  remanded  with  Instnie- 
tions  to  proceed  omformably  with  Ha  opin- 
ion of  the  circuit  court  of  appeals.  7S  0. 
a  A.  B48,  144  Fed.  816.  The  case  was  then 
bron^t  to  tikis  conrt  on  appeal. 

Hsasrs.  Will  B.  Crowley  and  Geylmt  B. 
Lewis  for  appellant. 
ICr.  Fiedeiick  H.  Ccald  for  appellee. 

'  Ur.  Chief  Justice  Fuller  deUwed  the  opln-" 
ion  of  tha  court; 

The  errors  assigned  question  the  eonoln- 
sions  of  law. 

Wa  need  spend  no  time  <»  the  obJeoUcB 
that  the  referee'i  order  did  not  amount  to 
the  rejection  of  the  olaims.  What  the  ref- 
eree said  was :  "Aa  the  proof  now  stands,  1 
shall,  theretOra,  decline  to  allow  elUier  claim 
as  eatablished  against  Uie  estote  or  eatates." 

The  distiict  judge  recited  the  action  of  tha 
referee  as  disallowing  both  claims,  and  en- 
tering "an  order  prescribing  the  method  for 
asoertalning  the  value  of  such  polidea,"  and 
oonelnded:  "The  orders  of  the  referee  dls- 
al  lairing  the  claims  are  approved  and  af- 
firmed." 134  Fed.  10£,  104.  And  entered  an 
order  accordingly. 

The  dronit  court  of  appeals  held  "that 
ths  order  appealed  from  was,  In  substance 
and  effect,  a  rejection  of  the  claims,"  and 
said:  "The  bank  fndsted  that  ite  daimsj; 
were  for  a  definlte'uaount,  the  amount  stet-* 
ed  in  Ite  proofs  of  debt,  leas  the  sum  which 
it  bad  already  derived  from  the  sale  of  the 
securities,  Tbe  decision  not  Mily  disallowed 
these  claims,  but  left  the  bank  rvnedileaa, 
unless  it  should  consent  to  allow  a  different 
reduction." 

We  think  it  perfectly  dear  that  the  poli- 
des did  not  belong  to  the  partnership  m- 
Ute^  They  InnrMl  ths  life  of  J.  U.  Uer- 
tens,  and  were  payable,  one  to  him  or  bis 
legal  representatives,  and  the  other  to  Ua 
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wife  or  eUldTen,  or  to  him  la  the  event  of 
their  death  before  hU.  And  the^  had  been 
•Migned  to  tiie  bank  by  him  indlvl  dually 
and  the  menben  of  his  funilj,  as  earlj  a* 
Uarch,  leoi,  M  collateral  Reonrity,  aa  well 
aa  by  the  collBiteral  notes  before  mentioned. 
The  fact  that  Uertens  indlTidnally  was  the 
owner  was  in  effect  conceded,  and  the  objec- 
tions to  the  claims  raised  no  issue  in  regard 
to  it.  That  the  partnership  on  some  occa- 
sion may  hare  pledged  the  policies  in  oon- 
juDction  with  Merten's  separate  Individual 
pledge  bad  no  special  signlficanee. 

The  notes  provided  that  the  holder  might 
apply  the  proceeds  of  a  sale  to  "pay  one  or 
more  or  all  of  the  liabilities  due  It,  as  It 
iball  deem  proper,  whether  due  or  not" 
And  it  had  the  righ^  aeeording  to  the  set- 
tled rule  in  equity  and  in  courts  of  bank- 
ruptcy, to  apply  the  proceeds  of  the  eol- 
lat«ral  in  extinction  of  the  IndiTidual  debts. 
If  the  sale  was  a  good  and  ralld  sale  and  the 
▼alue  of  the  policies  wm  properly  liquidat- 
ed thereby,  and  applied  on  the  Individual  in- 
debtedness, it  follows  that  the  claim  against 
the  partnership  should  have  been  allowed 
in  full. 

And  also  the  claim  against  ths  indlTidnal 
eetate  of  Mertens,  for  the  balance,  after  de- 
ducting the  910,260  and  the  fO.OOO. 

The  contracts  of  pledge  were  made^  eie- 
euted,  and  to  be  peiformed  In  ths  state  of 
New  ¥ork,  and  the  rights  of  the  parties 
were  governed  by  the  law  of  that  state, 
preference  under  the  bankruptcy  act 
alleged  or  proved,  nor  was  'there  any  alle- 
gation or  proof  that  the  pledge  of  the 
5  cnrities  was  in  fraud  of  ths  rights  of  the 
•  creditors  or  trastee.  The 'questions  of  the 
extent  and  validity  of  the  pledge  were  local 
qaeatioDM,  and  the  decielons  of  the  eourte 
of  New  Tork  are  to  be  followed  by  this 
oourt  York  Mfg.  Co.  v.  CaasclL  201  U.  8. 
344,  fiO  L.  ed.  7B2,  26  Sup.  Ct.  Rep.  481 ; 
Thompson  v.  Fairbanks,  ISO  U.  S.  Slfl,  022, 
4S  L.  ed.  GT7,  G84,  26  Sup.  Ct.  Rep.  SOS; 
Humphrey  v.  Tatman,  IBS  U,  S.  Bl,  49  L. 
•d.  966,  26  Sup.  Ct.  Rep.  067.  Here  Uiere 
was  an  absolute  power  of  sale  conpled  with 
an  Interest  The  bank  had  had  both  title 
and  possession  of  the  policies  for  a  period 
of  more  than  two  years  before  the  filing  of 
the  pelition.  It  had  a  valid  debt  against 
both  the  copartnership  and  individual  es- 
tates, which  Is  not  questioned.  It  could, 
therefore,  make  a  sale  under  the  power 
granted,  and  transfer  title  in  ite  own 
Numerous  decisions  of  the  court  of  appeals 
«f  the  state  ol  New  York  sustain  contracts 
of  pledge  waiving  the  right  of  the  pledgeor 
to  exact  strict  performance  of  the 
law  dntiea  of  a  pledgee.  In  the  a 
fraud,  the  pledgee  may  buy  at  his  own  sale 
held  without  notice  or  demand 


ment,  when  power  n  to  do  Is  expreasly 
granted  b7  the  pledgeor.  Baker  v.  Drak^ 
M  N.  Y.  518,  23  Am.  Re^  SO;  Williams  ▼. 
United  States  Trust  Co.  133  N.  Y.  SSO.  SI 
N.  B.  29;  TopliU  v.  Bauer,  101  N.  Y.  S2S, 
U  N.  E.  1069.  And  se«  National  Bank  v. 
Baker,  128  111.  S3S,  4  LJLA.  68S,  21  N.  B. 
610;  McDowell  v.  Chicago  Bt«l  Works,  124 
111.  491,  7  Am.  St  Rep.  381,  16  N.  B.  864; 
Farmers'  Nat.  Bank  v.  Tenner,  1D2  Haas, 
631,  78  N.  B.  S40. 

It  must  be  remembered  that  the  dronit 
court  of  appeals  found  that  there  was  no 
fraud  In  fact  In  the  sate.  In  respeot  <d 
that  Judge  Wallace,  delivering  the  opinlm, 

"The  court  below  n^rded  the  sale  madi 
by  the  bank  as  a  fraudulent  sals.  Then 
was  no  evidence  of  fraud,  unlese  the  facta 
which  have  been  referred  to  Justify  tha  In- 
ference of  fraud.  We  are  at  a  loss  to  un- 
derstand how  fraudulent  conduct  can  Justly 
be  Imputed  to  a  pledgee  when  it  appears 
that  whatever  was  done  in  executing  the 
power  of  sale  was  done  in  full  oompllanee 
with  the  terms  of  the  pledge,  and  when  there 
is  no  evidenoe  that  any  unconscionable  ad- 
vantage waa  taken  of  the  pledgeor  or  Us 
ereditoia.  DoubUess  tha  pledgee  cannot 
avail  himself  of  hie  authority,  however  un- 
limited, to  aaerlfioe  the  property  wantonly,  jj 
or  to  purehaat'lt  himself  at  a  valuation  M* 
inadequate  as  to  auggest  a  fraudulent  pur- 
pose. If  the  valuation  In  this  ease  waa  un- 
fair, the  burden  was  on  the  trustee  to  prvn 
the  fact." 

The  trustee  did  not  offer  to  prove  thai 
others  were  prepared  to  purdiaae  and  might 
have  done  ao  but  for  want  of  Information, 
or  that  the  policiea  had  a  greater  value  Uiaa 
was  realised  at  the  sale,  or  that  he  was  pre- 
pared to  redeem  the  pledge  for  the  benefit 
of  the  estate,  nor  did  be  oBtx  to  do  ao. 
There  was  nothing  In  the  evidence  tending  to 
■how  a  wanton  saerifioe  or  an  intention  to 
buy  in  at  eo  Inadequate  a  price  as  to  jus- 
tify the  inference  of  a  fraudulent  purpose. 

Counsel  for  the  trustee  contends  that  tha 
policies  were  worth  more  than  was  obtained 
at  the  sale,  because  the  bank's  agent,  aft«r 
having  borrowed  on  the  strength  of  the  poli- 
oiea  the  exact  amount  of  hts  bid  Immediately 
after  the  sale,  subsequenUy  borrowed  there- 
on S2,622.7G;  and  also  that  from  the  t«nna 
of  the  160.000  polIcT'  it  appeared  that  Ml 
the  completion  of  the  tontine  diridaid  pe- 
riod, February  16,  ISOS,  the  assured  had  tha 
privilege  to  withdraw  in  cash  918,823,  and 
in  addition  the  surplus  which  might  then  ba 
apportioned.  And  oouusel  called  attention 
in  his  brief  filed  herein,  February  811,  1907, 
to  the  case  of  Hiacoek  v.  Mertena  [206  U. 
S.  202,  anta,  488,  27  Sup.  Ct.  Rep.  488],  then 
pending  in  this  court,  as  dsnonatrating  tJia^ 
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the  |SD,000  polity  WW  wortli  more  than 
mllzed  At  the  ule.  But  the  92,622.TS  loan 
eoTGTed  the  next  ensuing  premluma  on  the 
policies  with  Interest;  and  the  17,000  paid 
tor  the  (60,000  policy  with  Interest  aQ,d  the 
premiums  of  February,  1904,  190S,  lOOS, 
lOOT,  and  1908,  with  interest,  and  the  laat 
pronium,  wonld  appear  to  Iiare  aggregated 
a  total  cost  of  921,346.00;  while,  if  resort 
eould  be  properly  had  to  the  record  In  an- 
other case  to  piece  out  the  evidence  In  this, 
the  opinion  in  Hiacoek  v.  Mertens,  decided 
March  25,  205  C.  S.  202,  51  I*  ed.  771.  27 
Sup.  Ct  Hep.  4SS,  states  that  the  eridencv 
showed  tliat  this  particular  policy  had  a 
anrrender  value  of  96,674.  And  as  to  the 
110,000  policy  no  suggestion  was  made  that 
the  93,260  wag  not  a  full  price  or  even  more, 
«  nor  could  there  Iw  in  reason,  for  as  Bay,  J., 
•  said.  Re  Uertens,  131  Fed.*072,  It  "had  be- 
oome  a  simple  life  policy,  payable  to  the 
wife  of  the  saaured.  It  living  at  his  death; 
If  not  living,  to  his  children.  If  any;  and. 
In  default  of  child  or  children,  to  the  per- 
Mnal  representatives  of  the  assured.  This 
policy  eonoededly  is  so  condltitmed  and 
emnbered,  and  the  interest  of  the  trustee 
therein,  if  any,  is  so  remote  and  uncertain, 
that  ft  Is  of  no  practical  value  to  the  ea- 
tate."  Clearly,  there  is  nothing  on  the  face 
of  the  record  to  justify  a  charge  of  fraud  od 
aeoount  of  inadequacy. 

Section  67h  provides:  *rrha  value  of  sa- 
euritiea  held  by  secured  creditors  shall  ba 
determined  by  converting  the  same  into  mon- 
tj  according  to  the  terms  of  the  agreement 
pursnant  to  which  such  securitiM  wera  de- 
livered to  such  creditors  or  by  such  creditor* 
and  the  trustee,  by  agreement,  arbitratioo, 
eompromise,  or  litigation,  aa  the  oourt  may 
direct,  and  the  amount  of  such  value  shaJI 
be  credited  upon  such  claims,  and  a  dividend 
■hall  be  paid  only  on  the  unpaid  balance. 
[SO  But.  at  L.  G60,  chap.  641,  U.  &  Comp. 
Stat.  1901,  p.  3443.] 

The  court  was  by  this  subdivlaion  empow- 
ered to  direct  a  dispoaltiou  of  the  pledge,  or 
the  ascertainment  of  ita  value,  where  the 
parties  had  failed  to  do  so  by  their  own 
asre«n«nL    U  U  adI;  wImb  tha  MdiuiUM 


have  not  been  disposed  of  by  the  creditor  In 
aceordanee  with  his  contract  that  the  court 
may  direct  what  shall  be  done  In  the  prem- 
iee*.  Of  oouise,  where  there  is  fraud  or  a 
proceeding  eontiary  to  the  contract,  the  in- 
terposition of  the  court  might  properly  ba 
invoked. 

According  to  the  terms  of  the  bankrupt 
act,  the  title  of  the  bankrupt  is  vested  in 
the  trustee  by  operation  of  law  aa  of  the 
date  of  the  adjudication.  Act  of  1B98,  | 
TOa,e.  By  the  act  of  1B67  [14  Stat  at  L. 
622,  ehap.  176]  It  was  provided  that  aa 
soon  as  an  assignee  was  appointed  and  quali- 
fied the  judge  or  raster  should,  by  instru- 
ment, assign  or  eonvey  to  him  all  of  tha 
property  of  the  bankrupt,  and  such  assign- 
ment shall  relate  back  to  the  commeneement 
of  the  proceedings  In  bankruptcy,  and,  by 
operation  of  Uw,  shall  vest  the  title  to  sneh 
estate,  both  real  and  personal.  In  the  aa- 
signee.  But  (  70a  of  the  act  of  1898  omita 
the  provleion  that  the  tnutae'*  title  "^hallH 
relata  back  to  th«>eommeneement  of  the  pro-? 
oeedlngs  In  bankruptcy,"  and  ezpUdtlj 
states  that  It  shall  vest  "as  of  the  data  he 
waa  adjudged  a  bankrupt"  When  the  peti- 
tion In  the  present  eaae  was  filed  the  bank 
had  a  valid  lien  upon  these  policies  for  tha 
payment  of  ita  ddit  The  contracts  under 
which  thqr  were  pledged  were  valid  and  en- 
forceable under  the  laws  of  New  York,  whera 
the  debt  was  Incurred  and  the  lien  created. 
The  bankruptcy  act  did  not  attempt  by  any 
of  ita  provisions,  to  deprive  a  lienor  of  any 
remedy  which  tha  law  of  the  state  vested 
him  with;  on  the  other  hand,  it  provided,  | 
67  d:  'Xlena  given  or  accepted  In  good 
faith,  and  not  In  contemplation  of ,  or  in 
fraud  upon,  this  aot,  and  for  a  present  eon- 
sideration,  which  have  been  recorded  aeoord- 
ing  to  law,  if  record  thereof  was  neoenary 
In  order  to  Impart  noUe^  shall  not  b«  al* 
fected  by  this  act" 

Mueller  v.  Nugent  184  U.  8.  1,  44  L.  ed. 
406,  22  Sup.  Ct  Bep.  869.  Is  not  to  the  con- 
trary, aa  explained  in  York  M^.  Co.  t. 
Cassell,  201  U.  S.  S44,  60  L.  cd.  782,  26  Bap. 
Ct  Rep.  481. 
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UXnSA  SAUHS,  Gertmd*  Cnne,  Indirld- 

mllj  tad  u  AdmbiUtnttHz  of  George  W. 

Bkobt,  Deoeaaad,  at  »L,  Fill*.  En  Bit., 

crrr  of  new  yokk. 

Eiroi  t«  lUt*  court— foUowint  aUta  court 
dediions. 

1.  The  deoisiotis  of  ths  hishest  court  of 
■  state  that  an  owner  of  Uud  abutting  on 
ft  city  itreet  lioa  no  easement  of  light,  air, 
•ltd.  BCceEB  as  agalntt  the  public  urn  of  the 
ctraet,  or  an  7  Btmcture  vhich  may  be 
erected  thereon  to  lutwerre  and  promote 
that  public  lue,  are  ooncluiive  upon  the  8n- 

Srema  Court  of  the  United  State*,  when 
etermining,  on  writ  of  error  to  the  itate 
court,  whether  juch  abutting  owner  ha* 
been  deprived  of  his  property  without  due 
prooesa  of  law  hj  the  erection  in  the  atreet 
of  an  elevated  Iron  viaduct  for  general  pub- 
lic UH  under  the  authority  of  a  statute 
which  make!  no  provieion  for  «ompenution 
to  abutting  owner*.  * 
ConatitntioDal  law— due  proeeai  of  Uw~- 
atectlan  of  viaduct  in  dty  street. 

2,  ;JLii  abutting  owner  ii  not  deprived 
of  his  property  without  due  prooees  of  law 
by  the  erection  by  a  municipality  in  a  dty 
street,  under  the  authority  of  a  statute 
which  makes  no  provision  for  oompssaatiou 
to  abutting  owners,  of  an  elevated  iron  via- 
duct for  general  public  use,  by  which  trav- 
elers are  enabled  to  use  such  street  in  con- 
nection with  other  streets  from  which  it  has 
previously  been  disconnected,  where,  under 
the  law  of  the  state  as  laid  down  by  its 
highest  court,  abutting  owners  have  no  eaaa- 
ment  of  light,  air,  or  access  as  afainst  any 
improvement  of  the  street  for  tne  purpose 
of  adapting  it  to  public  traveL 
Constitutional  law — impairment  of  contract 

obligations — change  of  judicial  dedaion. 

d.  Contract  rights  are  not  unoonstltu- 

tlonaily  impaired  by  a  deoision  of  the  state 

court    which    denies    oompensation    to    an 

abutting  owner  for  the  erection  by  a  mu- 


I", 


trarelars  are  enabled  to  use  such  street 
connection  with  other  streets  from  whloh 
it  bad  previously  l>een  disconnected,  where 
that  court,  although  it  had  held  before  such 
abutting  owner  acquired  his  title  that  the 
contract  of  the  owner  of  land  abutting  on 
dty  streets  entitled  him  to  ths  right  of  un- 
impaired access  and  uninterrupted  drcula- 
tion  of  light  and  air  as  against  an  elevated 
structure  erected  for  the  exclusive 
private  corporation,  had  carefully  refrained 
from  holding  that  he  had  the  same  right  a* 
against  a  similar  structure  erected  for  the 
purpose  of  public  travel,  and  had  pointed 
out  plainly  the  essential  distinction  between 
the  two  cases. 


Argued  December  12,  13,  1906.  Ordered  for 
reargument  Junuary  7,  1907.  Reargued 
Uarch  21,  1907.    Dedded  May  27,  1907. 


Court  of  the 
SUte  of  New  York  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  whioli 
had  affirmed  a  judgment  of  the  Appellat* 
Division  of  the  Supreme  Court,  First  D»- 
partment,  which  had  in  turn  affirmed  a 
judgment  of  a  Spedal  Term  of  the  Su- 
preme Court  held  in  and  for  the  county 
of  New  York,  iti'miif.ing  the  complaint  in 
an  action  by  an  abutting  owner  to  enjoin 
the  dty  of  New  York  from  miaintaiulng 
an  elevated  iron  viaduct  In  a  city  street, 
or.  In  the  alternative,  for  the  recovery  of 
damages.    Affirmed. 

1  same  case  below  In  Appellate  Divl- 
90  App.  Div.  X,  85  N.  Y.  Supp.  S36;  in 
Court  of  Appeals,  180  N.  Y.  27,  70  L.R.A. 
717,  72  N.  B.  678. 

Statement  by  Mt,  Justice  Moody: 
George  W.  Bauer,  the  intesUte  of  ths 
plaintiffs  In  error  (hereafter  called  the 
plaintiff),  became,  on  July  1,  1S80,  ths 
owner  In  fee  simple  of  a  parcel  of  land  on 
the  comer  of  One  Hundred  and  Fifty-fifth 
street  and  Eighth  avenue,  in  the  dty  of 
New  York.  There  was  then  upon  the  land 
a  building  used  as  a  place  of  public  re- 
sort. The  city  of  New  York  was  and  la 
ths  owner  of  the  fes  of  One  Hundred  and 
Fifty-fifth  street  and  Eighth  avenue,  which 
It  holds  in  trust  for  ths  public  for  high- 
way*. 

Before  ths  passage  of  the  act  hereinafter  t. 
referred    to    One    Hundred    and    Fifty-fifth  S 

■friwf  liail   hrtm    mi^Mt   frnjn   Kiirhtti'a.voniiil  * 


•Ed.  Note.— For  a 


street  had  been  graded  from  Eighth' 
in  a  westerly  direction,  until  it  reached  a 
high,  and,  for  street  sues,  impassable,  bluff, 
on  the  summit  of  which  ran  St.  Nicholas 
place,  a  public  highway.  The  street,  aa 
laid  out  on  the  records,  ascends  the  bluff, 
and  eontinoea  westerly  to  the  Hudson 
river.  It  ertends  easterly  to  the  Harlem 
river  at  a  point  where  the  river  is  bridged 
by  McComVe  Dam  bridge. 

In  18S7  the  legislators  of  the  state  of 
New  York  enacted  a  law  which  authorized 
the  city  of  New  York,  for  the  purpose  of 
Improving  and  regulating  the  use  of  One 
Hundred  and  Fifty-flfth  street,  to  construct 
over  said  street  from  Bt.  Nicholas  place  to 
McComb's  Dam  bridge  an  elevated  Iron  via- 
duct for  the  public  travel,  with  the  proviso 
tliat  no  railways  should  be  permitted  upon 
it.  There  wa*  no  provision  for  damagea  ta 
the  owners  of  land  abutting  on  the  stre^ 
Subsequently  the  viaduct  was  oonstructed, 
resting  upon  iron  columns  placed  in  the 
roadway.  The  surfaoe  of  the  viaduct  con- 
sisted of  asphalt  and  paving  blocks  laid  im 
iron  beams.  Opposite  the  plaintiff's  land  It 
is  63  feet  wide  and  about  60  feet  above  the 
surface  of  the  original  street,  which,  exssft 
val  1),  OsnL  Dtf.  Csnrts,  B  )M-*n. 
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M  Interfered  wttit  b^  the  viadnct,  reouiiiB 
imobBtmcted  for  pabtio  travel.  At  the 
Jwtction  of  the  street  with  Bighth  itTenue 
tt  Ii  widened  into  ft  quftdranguJar  platform, 
80  hy  160  feet  fa  extent.  Near  the  plain- 
tifTi  land  the  viaduct  maj  be  reached  by 
ft  •tairway.  Bj  the  ooiutiiiction  and  main- 
tenance  of  the  viaduct  the  plaintifTs  acceaa 
to  bis  land  and  the  free  and  unintGmiptad 
■M  of  light  and  air  have  been  impaired,  and 
the  value  of  his  property  has  been  decreased 
by  reason  of  the  dust,  dirt,  and  noise  oo- 
naioned  by  the  structure.  This  action  was 
brought  to  enjoin  the  defendant  from  main- 
tftinlng  the  viaduot,  or,  in  the  alternative, 
for  the  recovery  of  damages  caused  by  It. 
There  waa  judgment  for  the  defendant  by 
the  trupreme  court,  affirmed  by  the  appel- 
late division  and  the  court  of  appeals.  ISO 
N.  Y.  27,  70  L.ILA.  717,  72  N.  B.  67B.  Aftw 
the  last  decision  the  ease  was  remitted  to 
the  supreme  court,  where  there  was  final 
Judgment  for  the  defendant,  and  it  is  now 
here  on  writ  of  error  under  the  claim  that — 
*  First.  FlalutlfT  has  been  deprived  of  hb 
property  without  due  process  of  law.  In 
▼iolatlon  of  J  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States;  and 
Second.  That  the  act  under  which  the 
viaduct  was  constructed,  as  construed  by 
the  court,  impair*  the  obligation  of  a  con- 
tract, in  violation  of  g  10,  article  1,  of 
ths  Constitution  of  the  United  States. 

Meun.  Abram  L  Elkus  and  CarHsls  3. 
Gleason  for  plaintiffs  In  error. 

Messrs.  Theodore  Connoly  and  Terene* 
Tarley  for  defendant  m  error. 

Uessr*.  Henry  B.  Anderson  and  Chandler 
P.  Anderson  for  certain  property  owners 
Hrimilarly  situated. 

*  *Mr.  Justice  Moody,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

The  acta  of  the  defendant  for  which  the 
plaintiff  sought  a  remedy  in  the  courts  of 
New  York  may  be  simply  stated.  The  plain- 
tiff owned  land  with  buildings  thereon  situ- 
ftted  at  the  Junction  of  One  Hundred  and 
Fifty -fifth  street  and  Eighth  avenue,  two 
public  blghwaya,  in  which  the  fee  was  vest- 
ed In  the  dty  upon  the  trust  that  they 
■hould  be  forever  kept  open  aa  public 
streets.  As  One  Hundred  and  Fifty-fifth 
street  was  graded  at  the  time  the  plaintiff 
acquired  his  title,  it  was  isolated  to  a  con- 
^erable  extent  from  the  street  system  of 
tlte  city.  Its  west  end  ran  into  a  high  and 
practically  Impassable  bluff,  which  rendered 
further  progress  in  that  direction  Impoe- 
rible.  The  east  end  ran  to  the  bank  of  the 
Harlem  river  at  a  grade  which  rendered 
tocess    to    McComb's    Dam    brid^    whicit 


crossed  the  river  at  that  point,  impoisibla. 
Under  legislative  authority  the  city  cob* 
structed,  solely  for  public  travel,  a  viaduct  ^ 
over  One  Hundred  and  Fifty-fifth  street,^ 
beginning  at'the  bridge  and  thence  running  * 
with  gradual  ascent  to  the  top  of  the  bluff. 
This  viaduct  enabled  travelers  to  use  One 
Hundred  and  Fifty-fifth  street,  in  oonneo- 
tion  with  other  streets  of  the  dty,  from 
which  it  had  previously  been  disconnected. 
The  viaduct  rested  upon  columns  planted  in 
the  street,  and  they,  and  the  viaduct  itself, 
to  a  material  extent,  impaired  the  plain- 
tiff's access  to  his  land  and  the  free  admia- 
sion  to  it  of  light  and  air.  The  plaintiff, 
in  his  complaint,  alleged  that  this  structun 
was  unlawful,  because  the  law  under  whiA 
it  was  constructed  did  not  provide  for  eon- 
pensation  for  the  injury  to  bis  private  prop- 
erty in  the  easements  of  access,  light,  and 
air,  appurtenjint  to  his  estate.  The  court 
of  appeals  denied  the  plaintiff  the  relief 
which  he  sought,  upon  the  ground  that,  UA> 
der  the  law  of  New  York,  he  had  no  eaa» 
mmts  of  aceau,  light,  or  air,  aa  against  any 
improvemsnt  of  the  street  for  the  purpoM 
of  adapting  it  to  public  travel.  In  other 
words,  the  court  in  effect  decided  that  tba 
property  alleged  to  have  been  Injured  did 
not  exisL  The  reaaona  upon  which  the  de- 
cision of  that  court  proceeded  will  appestl 
by  quotations  from  the  opinion  of  tba 
court,  delivered  by  Judge  Haight.  Judgs 
Halght   said: 

"The  fee  of  the  street  having  been  ao- 
quired  according  to  the  provisions  of  the 
statute,  we  must  assume  that  full  eompen- 
satlon  was  made  to  the  owners  of  the  lands 
through  which  the  streets  and  avenues  were 
laid  out,  and  that  thereafter  the  ownan 
of  lands  abutting  thetcon  hold  their 
titles  subject  to  all  of  the  legitimate  and 
proper  nsea  to  which  the  streets  and  pub- 
lic highways  may  be  devoted.  As  suck 
owners  they  are  subject  to  the  right  of  tba 
public  to  grade  and  improve  the  streets, 
and  they  are  presumed  to  have  been  conf 
penaated  for  any  future  Improvement  oc 
change  in  the  surface  or  grade  rendered  nee- 
essary  for  the  convenience  of  public  travel, 
especially  in  dties  where  the  growth  of  pop- 
ulation increases  the  use  of  the  highways. 
The  rule  may  be  different  as  to  peculiar  and 
extraordinary  ohanges  made  for  aoma  ulte-M 
rior  purposes  other  than  the  ImproTement  of  2 
the  street,  as,  for  instance,  where  the  nat-* 
ural  surface  has  been  changed  by  artiflclal 
means,  such  as  the  construction  of  a  rail- 
road embankment,  or  a  bridge  over  a  rail- 
road, making  elevated  spproaches  neces- 
sary. But  aa  to  ehanges  from  the  nfttural 
oontonr  of  the  surfaoe,  rendered  necessary 
in  order  to  adapt  the  street  to  the  free  and 
es^  psMigs  ri  tba  pobUs,  tbsy  may  bs 


lyCOOglC 


17  SnPIlEHB  COUST  REPORTER. 


Ooi.  Tm^ 


lawfnllT  mmdfl  vfthmrt  •ddltloiuJ  Mmpes- 
■aUoB  to  abntUng  ownws,  and  for  that  pnr- 
poM  bridges  bu,j  be  eonatrueted  orer 
■trMiina  and  TJadnct*  over  niTiiiea,  with  ap- 
proaehM  tbereto  from  intersecting  streets. 
.  .  .  In  the  case  under  eonsideration,  as 
we  liaf«  seen,  One  Hundred  and  ^fty-flfth 
street  oontinned  weat  to  Bradhurst  aTenue. 
Then  tt  mrt  a  steep  bluff  70  feet  bigh,  on 
the  top  of  which  was  Bt.  Nloholas  pla«e. 
The  title  of  the  street  np  the  blnff  had  been 
acquired  and  recorded,  but  It  had  nerer 
been  op^ied  and  worked  as  a  street.  The 
blofl  was  the  natural  eontonr  of  the  sor- 
faee,  and,  for  the  purpose  of  facilitating 
easy  and  safe  travel  of  the  public  from  Bt. 
Nicholas  place  to  other  portions  of  the  dtj, 
the  leglslatare  authorized  the  construction 
of  the  viaduct  in  question.  It  Is  devoted 
to  ordinary  traffic  hy  teams,  rehicles,  and 
pedestrians.  It  is  prohibited  for  railroad 
purpoecfl.  It  li  one  of  the  usee  to  which 
public  highways  are  primarily  opened  and 
devoted.  It  was  constructed  under  legisla- 
tive autborit;,  in  the  exerdse  of  gavem- 
mental  powers,  for  a  public  purpose.  Tt  ia 
not,  therefore,  a  nuisance,  and  the  plaintiff 
ii  not  entitled  to  have  Its  maintenance  en- 
Joined  or  to  recover  In  this  action  the  con- 
■equmtlal  damages  sustained." 

The  plaintiff  now  contends  that  the  judg- 
ment aftorwarda  rendered  by  the  supreme 
court  of  Hew  Torlc,  In  conformity  with  the 
opinion  of  the  court  of  appeals,  denied 
rights  seeur«d  to  him  by  the  Federal  Con- 
ititution.  This  contention  presents  the  on- 
ly question  for  our  determination,  and  the 
correctness  of  thr  principles  of  local  land 
law  applied  by  the  state  courts  is  not  open 
to  Inquiry  here,  unless  it  has  some  bearing 
upon   that   question.     But   it   may   not   be 

J  Inappropriate  to  aay  that  the  decision  of 
^  the  court  of  appeals  seems  to  be  in  full  ae- 
•  oord'with  tbe  decisions  of  all  other  courts 
tn  which  tbe  same  question  has  arisen.  The 
state  courts  have  uniformly  held  that  the 
erection  over  a  street  of  an  elevated  via- 
duct, intended  for  general  public  travel,  and 
not  devoted  to  the  exclusive  use  of  a  pri- 
vate transportation  corporation,  is  a  legiti- 
mate street  Improvement,  equivalent  to  a 
change  of  grade;  and  that,  as  in  the  case 
of  a  change  of  grade,  an  owner  of  land 
abutting  on  the  street  is  not  entitled  to 
damages  for  the  impairment  of  access  to 
his  land  and  the  lessening  of  the  circula- 
tion of  light  and  air  over  it.  Selden  v, 
Jacksonville,  28  Fla.  SeS,  14  LJl.A.  370,  29 
Am.  St.  Rep.  278.  10  So.  467;  Willis  v, 
Winona  City,  69  Minn.  27,  20  Ut-A.  \a, 
00  N.  W.  814;  Colclough  v.  Milwaukee,  92 
Wis.  182,  m  N.  W.  1039;  Walish  v.  Ml- 
waukee,  9S  Wis.  IB,  09  N.  W.  818;  Home 
Bldg.  &  Omiveyance  Co.  ▼.  Roanoke,  91  Ta. 


G2,  27  ULA.  set,  M  S.  E  SOS  (cited  with 
apparent  approval  by  this  court  In  Bfejw 
V.  Richmond,  172  U.  B.  8S-9S,  43  L.  ed.  S74- 
379,  19  Sup.  Ct.  Rep.  100);  Willets  Mfg. 
Co.  V.  Mercer  County,  82  N.  J.  L.  96,  4t 
Atl.  7S2;  Brand  v.  Multnomah  County,  38 
Or.  79,  60  LJLA.  SSQ,  84  Am.  Bt.  Rep.  772, 
80  Pac.  290,  «2  Pae.  209;  Mead  v.  Portland, 
46  Or.  1,  78  Pae.  S47  (Affirmed  by  this  court 
in  £00  U.  S.  143,  GO  L  ed.  413.  28  Bup.  Ct. 
Rep.  171);  Bears  v.  Crocker,  IS4  Mass.  688, 
100  Am.  St.  Rep.  677,  es  N.  B.  827; 
(Sem&Ie]  DelAcea  v.  North  little  Rock,  141 
Fed.  697. 

The  case  of  WnUa  v.  Winona  is  singnlar- 
1y  like  the  ease  at  bar  In  its  essential  facta. 
There,  •«  here,  a  viaduct  was  oonstructod, 
ccmnecting  by  a  gradual  ascent  the  level  of 
a  public  street  with  the  level  of  a  publie 
bridge  across  the  Misaisaippi,  An  owner  of 
land  abutting  on  the  street  over  which  tha 
viaduct  was  elevated  was  denied  oompen- 
sation  for  his  injuries,  Mr.  Justice  MitcheU 
saying: 

"The  bridge  Is  jnat  as  much  a  pubUe 
highway  as  Is  Uain  street,  with  which  it 
connects;  aJvd,  whether  we  consider  the  ap- 
proach as  a  part  of  the  former  or  of  the 
latter,  it  la  merely  a  part  of  the  highway. 
Tbe  dty  having,  as  It  was  authorized  to  do, 
cBtablished  a  new  highway  across  the  Uia- 
Biseippi  river,  It  was  necessary  to  oonnect 
it,  for  purposes  of  travel,  with  Main  and 
the  other  streets  of  the  city.  This  it  haa 
done,  in  the  only  way  It  could  have  been 
done,  by  what,  in  effect,  amounts  merelj 
to  raising  the  grade  of  the  center  of  Main 
street  in  front  of  plaintiff's  lot.  It  can « 
make  no  difference  in*principle  whether  thia? 
was  done  by  filling  up  tbe  street  solidly,  or, 
as  In  this  case,  by  supporting  the  way  on 
■tone  or  iron  eolumns.  Neither  it  it  im- 
portant If  the  city  raise  the  grade  of  only 
a  part  of  the  street,  leaving  the  remainder 
at  a  lower  grade.    .    ,     . 

"The  doctrine  of  the  courts  everywhere, 
both  in  England  and  in  this  country  (un- 
less Ohio  and  Kentucky  are  ezeeptiona),  is 
that  BO  long  as  there  is  no  application  of 
the  street  to  purpoBCa  other  than  those  of 
a  highway,  any  establishment  or  change  of 
grade  made  lawfully,  and  not  negligently 
performed,  does  not  impose  an  additional 
servitude  upon  the  street,  and  hence  is  not 
within  the  constitutional  inhibition  against 
taking  private  property  without  compensa- 
tion, and  ia  not  the  basis  for  an  action  fiw 
damages,  unless  there  be  an  express  stat- 
ute to  that  effect.  That  this  is  the  rule, 
and  that  the  facta  of  this  case  fall  within 
it,  is  too  well  established  by  the  decisions 
of  this  court  to  require  the  citation  of  an* 
thoritiea  from  other  juriadictions.    ,     .    . 

"The  New  York  elevated  railway  eaaw 
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dted  by  plaintiff  An  not  Authority  in  hie 
favor,  for  they  recognize  and  allinii  the 
Tory  doctrine  that  wa  have  laid  down 
(Story  T.  New  Yorlt  Elev.  R.  Co.  SO  N.  Y. 
122,  43  Am.  Bep.  146),  but  !ioId  ttiat  the 
oonetruetion  utd  maintenanoe  on  the  street 
of  an  elevated  railroad  operated  by  steam, 
and  which  was  not  open  to  tiie  public  for 
purposes  of  travel  and  trafOe,  was  a  per- 
version of  the  street  from  street  uses,  and 
impoBcd  upon  it  an  additional  servitude, 
which   entitled  abutting  ownen   to   dam- 

The  cues  dted  usually  recognizod  the 
authority  of  the  New  York  elevated  ca«ea, 
hereinafter  to  be  discuued,  and  approved 
the  distinction  from  them  made  by  Mr, 
Justice  Mitchell. 

Su^  as  has  been  said,  we  are  not  con- 
cerned primarily  with  the  correctneHS  of 
the  rule  adopted  by  the  court  of  appeals  of 
New  York  and  its  conformity  with  author- 
ity. This  court  does  not  hold  the  relation 
to  the  controversy  between  these  parties 
g  which  the  court  of  appeals  of  New  York 
•  iiad.  It  wasthe  duty  of  that  court  to  as- 
certain, declare,  and  apply  the  law  of  New 
York,  and  its  determination  of  that  law 
Is  conclusive  upon  this  court.  This  court 
Is  not  made,  by  the  laws  passed  in  pur- 
suance of  the  Constitution,  a  court  of  ap- 
peal from  the  highest  courts  of  the  states, 
except  to  a  very  limited  extent,  and  for 
a  precisely  deSned  purpose.  The  limitation 
upon  the  power  of  this  oourt  in  the  review 
of  the  decisions  of  the  courts  of  the  states, 
though  elementary  and  fundamental,  is  not 
Infrequently  overlooked  at  the  Bar,  and  un- 
less it  Is  kept  steadily  In  mind  much  eon- 
fusion  of  thought  and  argument  result.  It 
seems  worth  while  to  refer  to  the  prori- 
slona  of  the  Constitution  and  laws  which 
mark  and  deSne  the  relation  of  this  court 
to  the  courts  of  the  state.  Article  8,  g  2 
of  the  Constitution  ordains,  among  other 
things,  that  "the  judicial  power  shall  ex- 
tend to  all  eases  in  law  and  equity  aris- 
ing under  this  Constitution,  the  laws  of  the 
tinited  States,  and  treaties  made,  or  which 
shall  be  made,  under  their  authority,"  and 
that  the  appellate  jurisdiction  of  the  Su- 
preme Court  shall  be  exercised  under  such 
r^ulations  as  Congress  shall  make. 

It  was  from  this  provision  of  the  Con- 
stitution that  Marahall  in  Cohen  v.  Vir- 
ginia, S  Wheat.  2S4,  Q  L.  ed.  267,  derived 
the  power  of  this  court  to  review  the  judg- 
ments of  the  courts  of  the  states,  and,  in 
deflning  the  appellate  jurisdiction,  the  Chief 
Justice  expressly  limited  it  to  questions 
eonceming  the  Constitution,  laws,  and 
treaties  of  the  United  States,  commonly 
called  Federal  questions,  and  excluded  alto- 
gether the  thought  that,  under  the  congies- 
87  S.  C— 44. 


sional  regulation,  the  jurisdiction  included 
any  power  to  correct  any  supposed  error* 
of  the  state  courts  in  the  determination  of 
the  state  law.  Buch  was  the  expressed  lim- 
itation of  the  original  judiciary  act,  in  its 
present  form  found  in  S  "^^^  °^  ^^^  Bcvleed 
SUtutes,  U.  S.  Comp.  Stat.  1901,  p.  S76, 
which  has  been  observed  by  this  court  in 
BO  many  cases  that  the  dtation  of  them 
would  be  an  idle  parade.  It  is  enough  to 
refer  to  Murdock  v.  Memphis,  20  Wall.  500, 
22  Wall.  42B,  where,  after  great  considera- 
tion, it  was  held  tiiat  under  the  judiciary 
act,  as  amended  to  its  present  form,  tliis  ^ 
court  was  limited  to  the  consideration  of  2 
the  Federal  questions  named  In  the  Consti-  * 
tution.  This  court,  whose  highest  function 
It  Is  to  confine  all  other  authorities  within 
the  limits  prescribed  for  them  by  the  fun- 
damental law,  ought  certainly  to  be  tealous 
to  restrain  itself  within  the  limits  of  its 
own  jurisdiction,  and  not  be  Insensibly 
tempted  beyond  them  by  the  thought  that 
an  unjustified  or  harsh  rule  of  law  may 
have  been  applied  by  the  state  courts  in 
the  determination  of  a  question  committed 
exclusively  to  their  care. 

In  the  case  at  bar,  therefore,  we  have  to 
consider  solely  whether  the  judgment  under 
review  has  denied  to  the  plaintiff  any  right 
secured  to  him  by  the  Federal  Constitution, 
He  complains: 

First.  That  he  was  denied  the  due  proo- 
ess  of  law  secured  to  bim  by  the  14th 
Amendment,  In  that  his  property  was  taken 
without  compensation;  and 

Second.  That  the  law  which  authorised 
the  construction  of  the  viaduct,  as  inter- 
preted by  the  court  of  appeals  of  New 
York,  impaired  the  obligation  of  the  con- 
tract with  the  city  of  New  York,  which  is 
implied  from  the  laying  out  of  the  street, 
in  violation  of  article  1,  |  ID,  paragraph  1, 
of  the  Constitution.  The  contentions  may 
profitably  be  considered  separately. 

Has  the  plaintiff  been  deprived  of  his 
property  without  due  process  of  lawT  The 
viaduct  did  not  invade  the  plaintilTs  land. 
It  was  entirely  outside  that  land.  But  it 
is  said  that  appurtenant  to  the  land  there 
were  easements  of  access,  light,  and  air,  and 
that  the  construction  and  operation  of  the 
viaduct  impaired  these  easements  to  such 
an  extant  as  to  constitute  a  taking  of  them. 
The  only  question  which  need  here  be  de- 
cided  is  whether  the  plaintiff  had,  as  appur- 
tenant to  his  land,  easements  of  the  kind 
described;  in  other  words,  whether  th* 
property  which  the  plaintiff  alleged  was 
taken  existed  at  all.  The  court  below  haa 
decided  that  the  plaintiff  bad  no  sufh  ease- 
ments; in  other  words,  that  there  was  nu 
property  taken.  It  is  clear  that.  Under  the 
law  of  New  York,  an  owner  of  land  abut- 
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V  ting  on  the  street  haa  eaaementa  of  access, 
f  llght'.and  air  ae  against  the  erection  of  an 
•legated  roadway  bj  or  for  a  priYate  oor- 
poration  for  its  own  ezclusiva  purposes,  but 
that  he  has  no  such  easements  as  against 
the  public  use  of  the  streets,  or  anj  struc- 
tures which  may  he  erected  upon  the  street 
to  subserve  and  promote  that  public  use. 
The  same  law  which  declares  the  easements 
defines,  qualifies,  and  limits  them.  Surely 
■uch  questions  must  lie  for  the  final  deter- 
mination of  the  state  court.  It  bos  author- 
ity to  declare  that  the  abutting  landowner 
ba^  no  easement  of  any  kind  over  the 
abutting  street;  it  may  determine  that  he 
bsH  a  limited  easement;  or  it  may  deter- 
mine that  he  has  mn  absolute  and  unquali- 
fied eaaement.  The  right  of  an  owner  of 
land  abutting  on  public  highways  has  been 
a  fruitful  source  of  litigation  in  the  courts 
of  all  the  states,  and  the  decisions  have 
been  conflicting,  and  often  In  the  same 
state  irreconcilable  in  principle.  The  courts 
hare  modified  or  oyerruled  their  own  deci- 
sions, and  each  state  has  in  the  end  fixed 
and  limited,  by  legislation  or  Judicial  ded- 
•ion,  the  rights  of  abutting  owners  In  ac- 
cordance with  its  own  view  of  the  law  and 
public  policy.  As  has  already  been  pointed 
out,  this  court  has  neither  the  right  nor  the 
duty  to  reconcile  these  conflicting  decisions 
nor  to  reduce  the  law  of  the  various  states 
to  a  uniform  rule  which  it  shall  announce 
and  impose.  Upon  the  ground,  then,  that 
under  the  law  of  Kew  York,  as  determined 
by  its  highest  court,  the  plaintiff  never 
owned  the  easements  which  he  claimed, 
and  that  therefore  there  was  no  property 
taken,  we  hold  that  no  violation  of  the  I4th 
Amendment  is  shown. 

The  remaining  question  In  the  ease  is 
whether  the  Judgment  under  review  im- 
paired the  obligation  of  a  contract.  It  ap- 
pears from  the  eases  to  be  cited  that  the 
courts  of  New  Toik  have  expressed  the 
rights  of  owners  of  land  abutting  upon  pub- 
lic streets  to  and  over  those  streets  In 
terms  of  contract  rather  than  In  terms  of 
title.  In  the  city  of  New  York  the  dty 
owns  the  fee  of  the  public  streets  (whether 
laid  out  under  the  civil  law  of  the  Dutch 
riffime,  or  as  the  result  of  conveyances  be- 
^  tween  the  city  and  the  owners  of  land,  or 
•  by*  condemnation  proceedings  nnder  the 
statutory  law  of  the  state)  upon  «  trust 
that  they  shall  forever  be  kept  open  as  pub- 
lic streets,  which  Is  regarded  as  a  covenant 
running  with  the  abutting  laud.  Accept- 
ing, for  the  purposes  of  this  discussion,  the 
view  that  the  plaintifTs  rights  have  their 
origin  in  a  contract,  then  it  must  be  that 
the  terms  of  the  trust  and  the  ecctent  of 
the  resulting  covenant  are  for  the  courts 
»f  New  York  finally  to  decide  and  Unit, 


providing  that  in  doing  so  they  deny  no 
Federal  right  of  the  owner.  The  plaintiff 
asserts  that  the  ease  of  Story  v.  New  York 
Elev.  R.  Co.  M  N.  Y.  122,  43  Am.  Rep.  146, 
decided  in  IB^,  four  yean  before  he  ac- 
quired title  to  the  property.  Interpreted  the 
contract  between  the  city  of  New  York  and 
the  owners  of  land  abutting  upon  its  streets 
as  assuring  tbs  owner  easements  of  access, 
light,  and  air,  which  could  not  lawfully  be 
impaired  by  the  erection  on  the  street  of  on 
elevated  structure  designed  for  public  trav- 
el; that  he  Is  entitled  to  the  benefit  of  his 
contract  as  thus  interpreted,  and  that  the 
judgment  of  the  court  denying  him  Its  ben- 
efits impaired  its  obligation.  If  the  facts 
upon  which  this  claim  is  based  are  accu- 
rately stated,  then  the  case  comes  within  the 
authority  of  Mnhlker  v.  New  York  t  H. 
R.  Co.  197  U.  8.  C44,  49  L.  ed.  B72,  26  Sup. 
Ct.  Rep.  S22,  which  holds  that,  when  the 
court  of  appeals  has  once  interpreted  the 
contract  existing  between  the  landowner 
and  the  dty,  that  interpretation  becomes  a 
part  of  the  contract,  upon  which  ens  ac- 
quiring land  may  rely,  and  that  any  sub- 
sequent change  of  It  to  his  injury  impairs 
the  obligation  of  tbs  eontract.  It  will  be 
observed  that  it  Is  an  essential  port  of  the 
plaintiff's  case  that  he  should  show  that 
his  eontraot  had  been  interpreted  in  the 
manner  be  states.  It  therefore  beoomes 
necessary  to  examine  the  Btory  Case, 
wherein,  he  asserts,  such  an  Interpretation 
was  mode.  In  order  to  oseertaln  precisely 
what  that  ease  decided  we  may  consider 
other  decisions  of  the  court  of  appeals, 
though  they  are  later  In  time  than  the  ae- 
qnisition  of  the  plaintiff's  title. 

The  pl^ntitl  In  the  Story  Case  held  tbeo 
title  to  land  Injuriously  affscted  by  the  oon-S 
struction  of  an  elevated  railroad,*aB  a  sue-  * 
eessor  to  a  grantee  from  the  dty.  In  the 
deed  of  the  dty  the  land  was  bounded  on 
the  street  and  contained  a  covenant  that  it 
should  "forever  thereafter  continue  and  be 
for  the  free  and  common  passage  of.  and 
as  public  streets  and  ways  for,  the  Inhabit- 
ants of  the  BiUd  dty,  and  all  others  pass- 
ing and  returning  through  or  by  the  same. 
In  like  manner  as  the  other  streets  of  the 
same  city  now  are,  or  lawfully  ought  to 
be."  It  was  held  that  by  virtue  of  this 
covenant,  which  ran  with  the  land,  the 
plaintiff  was  entitled  to  easements  in  the 
street  of  access,  and  of  free  and  uninter- 
rupted passage  of  li^t  and  air;  that  the 
easements  were  property  within  the  mean- 
ing of  the  Constitution  of  the  state,  and 
conld  not  lawfully  be  token  from  their  own- 
er without  compensation,  and  that  the  erec- 
tion of  the  elevated  structure  was  a  taking. 
The  decision  rested  upon  the  view  that  the 
erection  of  an  elevated  structure  for  nil- 
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lOftd  purpCiMS  was  not  a  kgitlnMU  streat 
UM.  "There  ii  no  change,"  said  Judga  D&n- 
forth  (p.  156),  "in  the  atroet  surfaM  intcnd- 
•d;  but  the  elevation  of  ft  atnictura  uaeleu 
for  genaral  street  purpoaes,  and  «■  foreign 
thereto  aa  the  house  in  Teaej  atreet  {Cam- 
Ing  T.  IiOwei'Te,  0  Johna.  Oh.  439)  or  the 
freight  depot  [Bamey  v.  Keokuk,  M  D.  B. 
S24,  24  Led.  224)." 

"The  question  here  presented,"  aaid  Judge 
Traoy  (p.  17*,  Am.  Rop.  p.  168),  "la  not 
whether  the  legialatuie  has  the  potrer  to 
regulate  and  control  the  public  naea  of  the 
public  streets  of  the  dtj,  but  whether  it 
has  the  power  to  grant  to  a  railroad  oor- 
poration  authority  to  take  possession  of 
such  streets  and  appropriate  them  to  naea 
inconaiitent  with  and  deatructiTe  of  their 
continued  uae  aa  open  public  streata  of  the 
dty." 

In  the  ease  of  Lahr  t.  UetropoUtan  Elev. 
R.  CO.  101  N.  Y.  268,  10  N.  B.  C28,  decided 
In  1887,  the  plaintiff  held  title  by  mean* 
wnveyances  from  the  owner,  from  whom 
the  land  for  the  street  had  been  ao- 
qnired  by  condemnation  under  a  stat- 
nta  which  provided  that  the  land  thn* 
taken  should  be  held  "^n  tnut,  never* 
theleas  that  the  same  be  appropriated 
and  kept  open  for  and  aa  a  part  of  a  publie 
street  ,  .  .  forever,  hi  Uke  manner  aa 
S  the  other  pubKe  streets  ...  In  the  aaid 
S  tlijttn,  and  of  right  onght  to  be."  It  was 
eontended  that  the  principle  of  the  Story 
Osaa  should  be  confined  to  thoae  who,  like 
Story,  held  title  under  a  grant  from  the 
dty  with  a  covenant  that  the  street  should 
be  kept  open.  But  the  court  held  that 
there  was  no  legal  difference  between  the 
two  caaes,  and  that  from  the  eondemnation 
statute  a  covenant  running  with  the  land 
was  implied  for  the  benefit  of  its  owners, 
and  that  the  plaintiff  was  entitled  to  re- 
oover  damages  for  the  injury  to  his  eaae- 
ments  of  aceeas,  light,  and  air.  But,  aa  In 
the  Story  Case,  the  extent  of  the  decision 
was  carefully  limited.  "The  logical  effect 
of  the  deciaion  in  the  Story  Caae,"  aaid 
Chief  Judge  Ruger  (p.  292,  N.  B.  p.  533), 
"^  to  so  construe  the  Constitution  as  to 
operate  a*  a  restriction  upon  the  legialativa 
power  over  the  public  atreets  opened  under 
the  act  of  1913,  and  confine  ita  ezerciae  to 
auch  legislation  as  shall  authorize  their  use 
for  street  purposea  alone.  Whenever  any 
other  use  la  attempted  to  be  authorized,  It 
exceeds  its  constitutional  authority.  Stat- 
utes relating  to  public  streets  which  at- 
tempt to  authorize  their  use  for  additional 
street  uses  arc  obviously  within  the  power 
of  the  legislature  to  enact." 

In  the  case  of  Kane  v.  New  York  Elev. 
B.  Co.  126  N.  Y.  164,  II  LR-A.  640,  26  N.  E. 
zre,  decided  in  1S01,  it  appeared  that  the 


street  there  in  qneatlon  waa  laid  ont  during 
the  Dutch  rigimB,  when  the  town  had  ab- 
solute title  to  the  fee  of  tlie  streeta,  with 
no  easement  over  them  in  favor  of  the 
abutting  land.  But  It  waa  held  by  the 
court  that  by  virtue  of  certain  legialation, 
not  necessary  here  to  be  stated,  New  York 
city  owns  the  fee  in  all  of  its  streets  upon 
a  trust,  both  for  the  publio  and  the  abut- 
ting land,  that  they  shall  forever  be  kept 
open  aa  publie  streets,  and  that  aa  to  an 
abutting  owner  this  truat  cannot  be  vio- 
lated without  eompenaation.  But  in  the 
opinion  the  limits  of  the  principle  were 
again  carefully  guarded.  It  was  said  by 
Judge  Andrewi  {p.  17G,  L.II.A.  p.  642,  N. 
E.  p.  278) :  '^nder  the  deciaiona  made  there 
aeema  to  be  no  longer  any  doubt  in  thia 
atat*  that  atreeta  in  a  city  laid  out  and 
opened  under  charter  proviaions  may,  under 
legislative  and  municipal  authority,  be  9 
used  for  any  public  use  consiatent'with? 
their  preservation  aa  public  atreeta,  and 
this,  although  the  uae  may  be  new,  and 
may  seem  to  impose  an  additional  burden, 
and  may  subject  lot  owners  to  injury.  The 
mere  disturbance  of  their  righta  of  light, 
air,  and  accesa  by  the  imposition  of  a  new 
atreet  use  must  be  borne,  and  givea  no  right 
of  action."  And  again  (p.  1S6,  LJLA.  p. 
S46,  N.  E.  p.  282) :  "We  conclude  thIa  part 
of  the  ease  with  the  remark  that  neither 
the  Story  nor  the  Lahr  Ckae  imposes  any 
limitation  upon  the  legislative  power  over 
streeta  for  atreet  usee.  They  almply  hold 
that  the  tmst  upon  which  streets  are  held 
cannot  be  subverted  by  devoting  them  to 
other  and  inconsistent  uaea." 

It  would  be  difficult  for  worda  to  abow 
more  clearly  than  those  quoted  from  the 
opinions  that  suoh  a  ease  as  that  now  be- 
fore US  waa  not  within  the  scope  of  the  de- 
dsions  or  of  the  reasons  upon  which  they 
were  founded.  The  difference  between  a 
structure  erected  for  the  exclusive  use  of  a 
railroad  and  one  erected  for  the  general  use 
of  the  public  was  sharply  defined.  It  was 
only  the  former  which  the  court  had  in 
view.  That  the  structure  waa  elevated, 
and  for  that  reason  affected  access,  light, 
and  air,  was  an  important  element  in  the 
deciaiona,  but  it  waa  not  the  only  essential 
element.  The  structures  In  these  case* 
wqre  held  to  violate  the  landowners'  rights, 
not  only  because  they  were  elevated  and 
thereby  obstructed  access,  light,  and  ail, 
but  also  because  they  were  designed  for  the 
eiclusive  and  permanent  use  of  private  cor- 
porations, The  limitation  of  the  scope  of 
the  decision  to  such  structures,  erected  for 
Buch  purposes,  appeara  not  only  in  the  de- 
cisions themselves,  but  quite  clearly  from 
subsequent  decisions  of  the  court  of  ap- 
peals.   In  the  case  of  Pobea  v.  Kome,  W.  ft 
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O.  R.  Co.  121  N.  T.  605,  8  ULA.  4S3,  » 
N.  B.  919,  Judge  Peckham,  now  Mr.  Justice 
Peckliam,  mada  the  following  stateinent  of 
the  effect  of  ibe  Story  Ckse.  Certain  por- 
tions of  It  Mxe  italiciEed  here  for  the  pur- 
pose of  emphasiziiig  the  point  now  under 
consideration: 
"^t  was  not  intended  In  the  Story  Case  to 
e  overrule  or  change  the  law  in  regard  to 
•  steam  surface  railroads.  The  case'embod- 
ted  the  application  of  what  was  regarded 
as  well-eEtablished  principlea  of  law  to  • 
new  combination  of  facts,  such  fMta 
amounting,  as  was  determined,  to  an  abso- 
lute and  permanent  obstruction  in  a  portion 
of  the  public  street,  and  in  a  total  and  e^ 
elueive  use  of  such  portion  by  the  defendant, 
and  such  permanent  ob^tructton  and  total 
and  exclusive  uie,  it  was  further  held, 
amounted  to  a  taking  of  same  portion  o( 
the  plaintiff's  easement  in  the  street  for  the 
purpose  of  furnishing  light,  air,  and  access 
to  his  adjoining  lot.  This  absolute  and  per- 
manent oiiilrvction  of  th«  ttrttt,  and  thit 
total  and  exclutive  vte  of  a  portion  thereof 
by  the  defendant  tcere  accompliehed  by  the 
erection  of  a  alructure  for  the  elefaled  ratl- 
raad  of  defendant;  which  structure  is  fallj 
described  in  the  case  as  reported. 

"The  structure,  by  the  mere  fact  of  its 
existence  in  the  street,  permanently  and  *it 
every  moment  of  the  day  toolc  away  from 
the  plaintiO'  Borne  portion  of  the  light  and 
^r  which  other  wise  would  have  reached 
him,  and,  in  a  degree  very  appreciable,  in- 
terfered with  and  took  away  from  him  his 
facility  of  access  to  his  loti  such  interfer- 
ence not  being  intermittent  and  caused  by 
the  temporary  use  of  the  street  by  the 
passage  of  the  vehicles  of  the  defendant 
while  it  was  operating  its  road  through  the 
street,  but  caused  by  the  iron  posts  and  by 
the  Huperstructure  imposed  thereon,  and 
existing  for  every  moment  of  the  day  and 
night.  Suoh  a  permanent,  total,  eowlustiw, 
and  abaoluts  appropriation  of  a  portion  of 
the  etreet  ae  thit  itruelurt  amottnted  to 
was  held  to  be  illegal  and  wholly  beyond 
any  legitimate  or  lawful  use  of  a  publio 
street  The  taking  of  the  property  of  the 
plaintiff  in  that  case  was  held  to  follow  upon 
the  permanent  and  exeluHve  nofurtf  of  the 
appropriation  by  th«  defendant  of  the  pub- 
lie  atreet,  or  of  some  portion  thereof." 

The  distinction  between  the  erection  of 
an  elevated  structure  for  the  exctusire  use 
of  a  private  corporation  and  the  same 
Structure  for  the  use  of  public  travel  is 
clearly  illustrated  in  the  contrast  in  the 
decisions  of  Reining  v.  New  York,  LAW. 
B.  Co.  IZe  N.  Y.  167,  14  LJLA.  133,  28  N.  E. 
HO,  and  laibot  v.  New  York  &  H.  R.  Co. 
ISl  N.  Y.  ise,  4S  N.  E.  3S2.    In  the  flnt 


eaac'ft  was  held  that  the  abutting  land*  ? 
owner  had  the  right  to  oompensatioo  (or 
the  constructloQ  of  a  viaduct  in  the  atr«et 
for  the  practically  exclusive  occupation  of 
a  railroad.  In  the  second  c»Be  it  was  held 
that  the  abutting  owner  had  no  right  of 
compensation  for  the  erection  of  a  pnblle 
bridge  with  inclined  approaches  and  a  guard 
wall,  to  carry  travel  over  a  railroad,  al- 
though the  structure  impaired  the  access 
to  his  land.  We  are  not  eoncerned  with  the 
question  whether  the  distinction  between 
an  elevated  structure  for  the  exclusive  use 
of  a  corporation  and  the  same  structure 
for  the  purposes  of  public  travel  is,  so  far 
as  an  abutting  landowner  is  concerned,  a 
just  or  harsh  ons,  provided  it  is  a  clear 
distinction  based  upon  real  dilTereneeB.  We 
think  that  before  the  plaintiff  had  acquired 
hU  title  the  taw  of  New  York  had  plainly 
drawn  this  distinction.  The  highest  court 
of  the  state  had  held  that  the  contract  Of 
the  owner  of  land  abutting  on  streets  en- 
titled him  to  the  right  of  nuimpaired  access 
and  uninterrupted  circulation  of  light  and 
air  aa  against  an  elevated  structure  erected 
for  the  exclusive  use  of  a  private  corpora- 
tion; had,  with  scrupulous  car^  refrained 
from  holding  that  he  had  the  lame  right  aa 
against  an  elevated  structure  of  the  same 
kind  erected  for  the  purpose  of  publle 
travel;  and  had  pointed  out  plainly  the  es- 
sential distinction  between  the  two  ease*. 
This  distinction,  as  ws  have  already  seen, 
has  been  made  or  approved  by  the  courts  of 
other  states  wherever  the  occasion  to  con- 
sider it  arose,  and  it  Is  a  resJ  and  substaa- 
tial  distinction  which  arises  out  of  the  trust 
upon  which  the  public  owns  the  public  high- 
ways. 

The  trust  upon  which  streets  are  held  Is 
that  they  shall  be  devoted  to  the  uses  of 
public  travel.  When  they,  or  a  Bubstao- 
tial  part  of  them,  are  turned  over  to  the 
exclusive  use  of  a  single  person  or  corpora- 
tion, we  see  no  reaeon  why  a  state  court 
may  not  hold  that  It  is  a  perversion  of  their 
legitimate  uses,  a  violation  of  the  trust, 
and  the  Imposition  of  a  new  servitude.  But 
the  same  court  may  consistently  hold  tluUn 
with  the  acquisition  of  the  fe«,  and  in  a«-S 
cordance  with  the  truat,*the  city  obtained* 
the  right  to  use  the  surface,  the  soil  below, 
and  the  space  above  the  surface,  in  any 
manner  which  is  plainly  designed  to  pro- 
mote the  ease,  facility,  and  safety  of  all 
those  who  may  deeire  to  travel  upon  the 
streets;  and  that  the  rights  attached  to  the 
adjoining  land,  or  held  by  contract  by  its 
owner,  ore  subordinate  to  such  uses,  wheth- 
er they  were  foreseen  or  not  when  tbs 
street  was  laid  out.  In  earlier  and  simpler 
times  the  surface  of  the  streets  was  enou^ 
t«  accommodate  all  traveL    But  under  thM 
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more  complex  eondltione  of  modem  nrbMi 
Ufe,  with  Its  high  and  popnloui  baUdinge, 
and  Ita  rapid  intemrlMUi  traiuportatlon,  tbe 
requirements  of  public  traTel  ere  largely 
increased.  Sometimes  tli«  Inoreaaed  de- 
mands may  be  met  by  subways  and  some- 
times by  viaducts.  The  oonstruotlon  of 
•itber  solely  for  pabUe  travel  may  well  be 
held  by  a  state  eonrt  to  b«  a  reasonable 
adaptation  of  tbe  streets  to  tbe  uses  for 
which  they  were  primarily  designed.  What 
WB  might  hold  on  these  questions  where 
we  had  foil  jurisdiction  of  the  snbjeet,  It  Is 
not  uecessary  here  even  to  consider. 

In  basing  its  Judgment  on  the  broad, 
plain,  and  approved  distinction  betwem  tbe 
abandonment  of  tbe  street  to  private  uses 
and  its  further  devotion  to  public  uses,  the 
eourt  below  overruled  none  of  its  det^^ons, 
bat,  on  tbe  contrary,  acted  upon  the  prin- 
ciples which  they  clearly  declared.  The 
plaintiff,  therefore,  has  not  shown  that  in 
Us  ease  the  state  eonrt  has  changed,  to  bis 
Injury,  tbe  interpretation  of  his  ooatnet 
with  the  city,  which  it  had  previously 
made,  and  upon  which  he  had  the  ri(^t  to 
lely.  The  case  at  bar  is  not  within  the 
antbority  of  the  Mnbllur  Caat.  When 
Huhlker  acquired  his  title  the  elevated 
railroad  eases  had  declared  the  law  of  New 
York,  and  it  was  here  held  that  he  had  tbe 
right  to  rely  npon  hia  eontraet  aa  in  tbem 
It  had  been  interpreted.  The  structnn 
eomplained  of  was  In  the  Mohlker  Caae,  as 
in  the  elevated  railniad  oase,  one  devoted 
to  the  exclusive  tise  of  a  private  oorpora- 
tion.  This  court.  In  order  to  obtain  juris- 
diction and  to  declare  that  a  Fedttsl  right 
was  violated,  was  obliged  to  hold,  and  did 
S  bold,  that  the  two  cases  were  Identical,  and 
P  that'in  deciding  the  HahllcM'  Case  the  court 
of  appeals  had  in  effect  overmled  tbe  ele- 
vated railroad  eases,  and  this  view  was  anp- 
ported  by  the  court  of  appeals  itself  in 
Uwis  V.  New  York  &  H.  R.  Co.  162  N.  Y. 
SOB,  6a  N.  E.  040,  where  a  plaiuUS  in  like 
■itnation  with  Muhlker  had  obtained  dam- 
ages for  exactly  the  same  struetura.  Tbe 
theory  npon  which  the  Muhlker  Case  stands 
and  upon  which  it  was  pat  in  the  opinion 
of  the  court,  Is  that,  In  dedding  against 
Uuhlker,  the  state  court  bad  overmled  its 
own  dedsiona,  and  changed  the  interpreta- 
tion of  the  contract  npon  which  he  had  the 
right  to  rely.  But  the  fundamental  fact 
upon  which  the  decision  In  the  Muhlker 
Case  rested,  present  there,  is  absent  in  the 
ease  at  bar.  Here  there  was  no  overruling 
of  decisions  and  no  change  in  the  interpre- 
taUcm  of  the  eontraet.  There  was,  tbere- 
fore>  no  impairment  of  the  obligation  of  a 
saBtraat,  and  the  deoiaiim  was  maralf  en  ft 


question  of  local  law  with  the 
oi  which  we  have  no  concern. 
The  judgment  is  afBrmed. 

Mr.  Justice  McKeana,  dissenting  t 
I  am  unable  to  agree  with  the  opinion 
and  judgment  of  the  eonrt.  I  think  this 
caae  cannot  be  distinguished  in  principle 
from  Muhlker  v.  New  York  ft  H.  R.  Co. 
18T  U.  S.  644,  4S  li.  ed.  872,  Sfi  Sup.  Ct.  Kep. 
GZZi  Blrrell  v.  New  York  ft  K  B.  Co.  198 
U.  S.  390,  49  L.  ed.  1096,  26  Sup.  Ct.  Rep. 
6ST.  On  the  authority  of  those  eases  the 
judgment  in  this  case  shonld  be  reversed. 
Those  eases  ware  determined  by  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122,  43 
Am.  Bep.  14B.  and  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  SOS,  10  N.  E.  628, 
known  as  tbe  elevated  railroad  eases.  The 
struetnrea  there  described  are  what  are 
known  as  elevated  railroads,  and  may  be 
presumed  to  be  familiar,  and  a  strueture  of 
substantially  similar  character  was  the  sub- 
ject of  tbe  controversy  in  Muhlker  v.  New 
York  &  H.  R.  Co.  and  Birrell  v.  New  York 
ft  H.  B.  Co.  Its  eharacteristlc  was  eleva- 
tion above  the  mrfoM  of  the  street,  and 
tbis  was  the  point  of  the  decisions.  I^^ 
me  quote  from  the  Story  Case;  "But  what,'  g 
said  the  oourt,**Hs  the  extent  of  this  ease-  • 
menti  What  rif^ts  or  privileges  are  se- 
cured thereby?  Generally,  it  may  be  said. 
It  Is  to  have  the  street  kept  open,  so  that 
from  It  access  may  be  bad  to  the  lot,  and 
light  and  air  furnished  across  the  open 
wan.  Tb*  street  occupies  the  turfaea,  and 
to  ita  uses  the  rights  of  the  adjacent  lota 
are  subordinate,  but  abotw  Me  aurfaot  there 
can  be  no  lawful  obstruction  to  the  access 
of  light  and  air,  to  the  detriment  of  tbe 
abutting  owner."  And  again,  it  was  said 
that  the  agreement — grant  from  the  city- 
was,  "that  if  the  grantee  would  buy  tba 
lot  abutting  on  the  street  he  might  hava 
the  nse  of  light  and  air  over  th«  open  space 
[italics  mine]  de«gnated  as  a  street."  And 
yet  again  <and  the  passage  was  quoted  In 
the  Muhlker  Case,  page  500,  L.  ed.  p.  870, 
Sup.  Ct.  Rep.  p.  626) :  "Before  any  interest 
passed  to  the  dtj  the  owner  ot  the  land 
had  from  it  the  benefit  of  air  and  light. 
TA«  public  purpose  of  a  (treel  requires  of 
the  soil  the  tvrfaoe  only."  Tbe  Lahr  CaM 
repeated  the  prindple.  And  It  was  said  in 
the  Muhlker  Case,  in  effect,  that  the  die- 
rq^d  of  the  distinction  between  the  sur- 
face of  a  street  and  the  space  above  tbe 
surface  would  leave  "^raaining  no  rital  ele- 
ment of  the  elevated  railroad  cases." 

It  may  be  said  there  was  »  qualiflcatlon 
made  In  those  eases  and  reoognlzed  in  the 
Muhlker  Caae,  that  it  was  not  alone  the 
elevation  of  a  structure  above  the  surface^ 
bnt  the  akratisB  ot  oaa  "useleas  for  (Mr 
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enl  itnet  pnrpoMi.*  I  nnj  Hoept  the 
Umitfttloo.  The  ■tmctnre  in  the  cue  ftt 
b»r  cornea  within  the  ehtraeterlzation. 
b  uBclesB  for  general  street  purposes. 
ohstructs  the  frontage  of  kbotting  loti  and 
affords  no  access  to  or  from  them  in  an? 
proper  aenae.  There  la  a  deacent  by  itairB 
from  it  to  the  street  below,  but  for  pedee- 
trlauB  onlf — neoesaarily  net  for  rebicles. 
But  there  ia  a  like  descent  by  atalra  fmm 
derated  railroada  to  atreets  below,  but  this 
did  not  save  the  rooda  from  liability  for 
abutting  property. 

It  must  be  borne  in  mind  tliat  this  ease 
Ib  not  disposed  of  by  making  a  contrast  be- 
tween the  passage  of  a  railroad  and  the 
traffic  on  a  street.  The  contrast  la  catch- 
ing  and  only  seema  important.  In  New 
S  Torlc  a  railroad  la  a  atreet  use  and  can  be 
>  imposed  OD  the  surface  of  a  atreet  wltbout 
liability  for  consequential  damagea,  and 
thia  even  if  it  be  a  steam  railroad.  Pobea 
T.  Borne,  W.  ft  O.  R.  Co.  121  N.  T.  60G,  8 
LJLA.  453,  24  N.  E.  B19.  The  distinction, 
therefore,  was  necessary  to  be  made  be- 
tween the  mirfwM  and  tiie  open  space  over 
tiM  surface.  And  we  have  seen  that  tliis 
distinction  waa  noted  in  the  oasea  and  de- 
termined their  judgment.  In  other  worda, 
the  use  of  a  street  by  a  railroad  waa  de- 
cided to  be  a  proper  atreet  nee,  and,  there- 
fore, whether  put  upon  the  aurfaoe  or  above 
the  surface,  retained  that  character, 
either  place  it  waa  a  proper  street  use 
damages  oould  only  have  lieen  consequent 
to  the  elevation  of  the  road  above  the  sur- 
face, to  which,  to  quote  again  the  Story 
Case,  the  "public  purpose  of  a  atreet"  at- 
tached only. 

Tlie  elevated  railroad  casee  get  signtfl- 
ttmce  from  the  arguments  of  counsel.  Such 
arguments,  of  course,  are  not  necessarily  a 
test  of  the  decision.  But  they  may  be. 
The  opinion  may  respond  accurately  to 
them.  We  find  from  the  report  of  the 
Story  Case  that  the  argument  of  J£r.  Evarta 
for  the  plaintiff  waa  that  "a  permanent 
■tructure  above  the  atreet  surface,  and 
encroachment  thereby  and  by  its  use  upon 
tbe  appurtenant  easement  of  the  openfrtat- 
age  held  by  the  abutting  proprietors,  waa 
not  covered  by  the  originaJ  condemnation 
tor  the  public  easement,  wliich  was  limited 
to  a  maintenance  of  such  open  streets  and 
perpetual  frontage.  People  v.  Kerr,  27  N. 
T.  1S8;  Craig  r,  Rochester  City  ft  B.  E.  Co. 
SB  N.  Y.  404." 

Mr.  Cbaate,  also  for  the  property  owners, 
submitted  the  folio  wing:  "The  abutting 
owners  on  the  streets  have  an  interest 
the  nature  of  property  for  all  time  in  t 
streets  above  their  surface,  and  in  having 
them  kept  open  and  unobstructed  forever, 
«f  wtiich  they  cannot  be  deprived  without 


being  compensated."  Thm  contentions  ex- 
press the  invocaticHi  of  the  property  owner 
of  tbe  court,  and  the  court  responded  to  and 
sustained  it.  Is  not  that  response  rejected 
in  the  case  at  bar  I  The  structure  in  tlu 
case  towers  aa  high  as  a  house  of  five 
stories  and  is  planted  on  columns,  the  aizs  ^ 
and  strength  and  number  of  which  can  east-  g 
ly  be  ima^ned.  Does  it  need  any'oomment  • 
to  describe  its  effect?  The  plaintiffs  have 
really  no  access  to  tt  from  their  land  or 
from  any  building  that  may  be  put  upon 
their  land,  because  they  may  not  bridge  the 
intervening  gap.  They  have  no  other  access 
to  it  but  that  which  I  have  described.  The 
public  has  no  access  from  it  to  plaintiffs' 
property  but  that  which  I  have  described. 

The  buildings  that  stood  upon  the  land 
when  the  structure  was  built  were  practi- 
cally under  its  shadow.!  Any  buildings 
that  may  be  erected  will  be  equally  so.  *To 
get  above  It,"  plaintiffa'  counsel  asserts,  "^he 
abutter  must  build  up  five  stories,"  and  it 
Is  only  from  auoh  elevation  that  lie  may 
oontemptate  the  traffle  that  paaaes  his  prem- 
ises. And  even  then,  counsel  also  asserts, 
light  can  only  reach  the  abutter  "through  a 
alit  10  feet  wide  between  hia  eaves  and 
the  edge  of  the  atrueture."  And  to  thia 
measure  hie  right  to  an  unobstructed  front- 
age, his  right  to  unobstructed  light  and 
air,  baa  been  reduced.  Is  It  poasible  that 
the  law  can  aee  no  legal  detriment  in  this, 
no  impairment  of  the  abutter's  grant  from 
tha  city,  no  ri^  to  compensation  t 

I  am  not  insensible  of  the  strength  of 
the  reasoning  by  which  this  court  sustains 
that  eonolusion,  but  certainly  all  lawyers 
would  not  assent  to  it.  Indeed,  one  must 
be  a  lawyer  to  assent  to  it.  At  times  there 
eeems  to  be  a  legal  r«sult  which  takes  no 
account  of  the  obviously  practical  result. 
At  times  there  seems  to  come  an  antithesis 
between  legal  sense  and  common  sense. 

I  say  this  In  no  reproach  of  the  law  and 
its  Judgments.  I  say  it  in  no  reproach  to 
the  opinion  of  the  court.  I  recognise  It  _ 
proceeds  upon  distinctions  which  are  Intel- 1 
ligible,  although'I  do  not  assent  to  them.* 
My  purpose  la  only  to  express  the  view  tluU 
the  legal  opinion  which  I  hold  has  justifi- 
cation In  tbe  serious  practical  eonsequenoea 

tWhen  the  original  plaintiff,  George 
Saner,  became  the  owner  of  the  property, 
there  were  standing  upon  it  certain  frame 
buildings  which  had  been  used  as  a  pleasure 
resort.  In  1890  he  ceolarged  and  improved 
the  buildings  at  great  expense  and  occupied 
them  at  the  time  of  the  erection  of  the 
structure  In  controversy.  These  buildings 
were  destroyed  in  1B97  by  Are.  and  the  land 
is  now  vacant.  And  it  may  be  noted  that 
Saner  having  died  pending  this  writ  of  er- 
ror, his  administratrix  and  heirs  have  bean 
■ubstitutad  as  parties  plainti^ 
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that  the  plHintiffs  in  error  hbra  nutalned 
hy  the  Tiolation  of  ft  right  which  thu  court 
tftid,  in  tlie  Uuhlker  Cue,  dtiiig  B»m«tt 
T.  Johnson,  IS  N.  J.  Eq.  481,  wu  founded 
fa  the  "common  prftctlca  knd  BMua  of  the 

From  my  atftiidpolnt,  whftt  the  catuts  of 
■ta.tea  other  th&n  New  York  fa&Ts  decided 
b  of  no  consequence  to  the  pending  contrO' 
vers;,  and  I  take  no  time  therefore  to  dis- 
pute the  pertinence  of  their  citation  to  jua- 
tlff  the  structure  of  which  plklntUTB  com- 

I  am  Etuthoriied  to  8*7  that  Ur.  Jostice 
Day  concurs  in  this  dissent. 

(MS  V.  B.  il4) 

COPPER  (JUEEN  OONSOLIDATBD   MIN- 
mo  COMPANY,  Appt., 

TERRITORIAL  BOARD  OF  EQUAUZA- 
TION  OF  THE  TERRITORY  OF  ARI- 
ZONA. 

SUtntes—constnicUon— re-enactment 

1.  The  re-ensotment  In  the  same  words 
of  a  statute  which  has  notoriously  reeeived 
a  construction  In  praotioe  from  those  whose 
duty  it  is  to  carry  it  out  givee  riia  to  tlw 

E resumption  that  such  oonstraction  Is  sat- 
factory    to    the    legislature,    unless    It   is 
plainly  eironeoos.  • 
Taxea— equliutlon, 

i.  The  Arizona  board  of  eqnalisaUon, 
In  ezerdsing  its  power  under  Aria,  Ser. 
Stat,  g  3SaO,  to  increase  or  diminish  the  Tal- 
uatton  of  property  in  any  county  in  order 
to  produce  a  just  relation  between  all  the 
raluations  of  property  in  the  territory.  Is 
not  bound  to  deal  with  the  valuation  of  each 
eonnty  as  a  whole,  but  may  increase  or  di- 
minish the  valuations  of  particular  elassei 
of  property  within  the  eounty. 
Statutes — adopted  eenstrtietlon. 

3.  The  construction  given  by  the  Oolo- 
rndo  courts  to  a  statute  of  that  state  which 
la  alleged  to  have  served  as  the  model  for 
Ariz.  Rev.  Stat.  {  3880,  defining  the  powers 
of  the  board  of  equalization,  need  not  be 
followed  by  the  Arizona  courts  when  con- 
struing the  territorial  statute,  where  the 
Colorado  decision  turned  partlv  on  the  no- 
tion, inapplicable  to  Arisooa,  that  the  board 
of  equalization  had  no  function  of  assess- 
ment, and  in  part  on  the  Constitution  of 
the  state. 
Tazes—eqnillfation. 


Arizona  board  of  equalization  beyond  the 
sum  of  the  returns  of  the  board  of  super- 
visors  of  the  several  counties,  sinoe  Aris. 
Rev.  Stat.  |  3880,  empowering  the  board  to 
Increase  or  diminish  the  valuation  of  prop- 
erty in  any  county  in  order  to  produce  a 
juat  relation  between  all  the  valuaUons  of 
property  in  the  territory,  only  prohibits  the 
board   from  reducing  tlie  aggregate  valua- 

B  ta  pelat.  see  VOL  44.  CMit.  Die  KstDtes,  H  KM.  MMMk 


tlon  below  that  as  returned  hj  the  derka 
of  the  several  oounties,  which  ImpUei  that 
the  board  has  the  power  of  chaage,  and,  but 
for  the  prohibition,  might  reduee  the  totaL 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment sustaining  a  demurrer  to  an  applica- 
tlon  for  a  writ  of  certiorari  to  vacate  pro- 
oeedings  of  the  board  <rf  equaUsation  by 
which  the  total  valuation  of  property  In  the 
territory,  as  well  as  the  valuation  of  par- 
timUar  classes  of  property,  was  increased. 
Affirmed. 

See  same  case  below  (Aria.)  S4  Pao.  Bll. 

The  facts  are  stated  In  the  opinion. 

Messrs.  WiUlam  Herring;,  Everett  B.  Xl- 
linwood,  and  Sarah  Herring  Sorin  for  ^- 

Mesars.  Eliaa  S.  CUrl^  WilUani  C  Pim- 
tis*,  and  Horace  F.  Clark  for  appellee.  « 

*  Hr.  Justice  Holmes  delivered  the  o^nlon  * 
of  the  court: 

This  is  an  appeal  from  a  Judgment  on  de- 
murrer to  a  petition  for  a  writ  of  certiorari. 
The  object  of  the  petition  was  to  vaoate 
proceedings  of  the  board  of  equalization  In 
1006,  by  whieh  the  board  added  very  largely 
to  the  tssessed  valuation  of  patented  mines 
and.  In  a  less  degree,  of  work  horses  and 
saddle  horses,  in  Cochlea  oounty  and  other 
counties  in  Arizona.  It  was  alleged  that 
by  these  proceedings  the  board  Increased 
the  total  valnation  of  property  In  the  ter- 
ritory and  increaaed  the  valuation  of  the 
petitioner's  property  of  the  above-mentioned 
kinds.  The  writ  had  been  issued  by  a  sli^^le 
justice,  returnable  before  the  full  bench,  but 
the  case  was  heard  on  the  demurrer  by  eon- 
sent,  and  by  the  judgment  the  demurrer  was 
sustained  and  the  writ  was  quashed. 

The  errors  alleged  are  two:  First,  that 
while  the  board,  for  purposes  of  equaliring, 
might  add  to  the  total  value  of  the  property 
In  one  county  and  diminish  that  of  property 
in  another,  it  had  no  power  to  Increase  the 
total  valuation  of  property  in  the  territory 
above  the  sum  of  the  returns  from  the 
boards  of  supervisors  of  the  several  eowi* 
ties;  and  second,  that  the  board  was  boond 
to  deal  with  the  valuation  of  each  county 
as  a  whole,  and  could  not  Increase  or  dimin- 
ish the  valuations  of  particular  classes  of 
property  within  a  county.  The  power  of 
the  board  depends,  of  courae,  upon  statute, 
end  It  Is  said  that  the  statute  of  Arizona 
waa  taken  almost  verbatim  from  one  of 
Colorado,  whieh  had  been  eonatmed  by  the 
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■npreme  ooort  of  tbkt  state  In  accordanoa 

witk  the  flnt  of  the  petitiooer'a  above  con- 

tentioDt  before  it  wea  adopted  by  AxIzoul 

^People  ez  tgI.  Crawford  t.  Lothrop,  3  Colo. 

^^S.    The  conetnictioD,  it  is  said,  goea  with 

•  the  act.    Henrietta  Min.  t  Mill.  Co.  VGard- 

aer,  173  U.  6.  123,  130,  43  L.  ed.  637,  MO, 

IB  Sup.  Ct.  Rep.  327.     The  second  eonten- 

Uon  is   based  on  an  interpretation  of   the 

statute B,  the  lup posed  alMeiiee  of  an 

press  grant  of  power,  and  later  decisions  in 

Colorado  and  other  states. 

On  the  othsr  hand,  while  this  court  ean- 
not  refuse  to  exercise  its  own  Judgment,  it 
naturally  will  lean  toward  the  interpreti 
tlon  of  a  local  statute  adopted  bj  the  local 
eonrt.  Sweenej  ▼.  Lomme,  22  Wall.  208, 
22  L.  ed.  727;  Northern  P.  R.  Co.  t.  Ham- 
Vlj,  IM  U.  S.  34B,  3C1,  3S  L.  ed.  1009,  1014, 
14  Sup.  Ct.  Rep.  983;  Poi  v.  Haarstlck, 
ISa  U.  S.  674,  679,  39  L.  ed.  676,  G7B,  IS 
Sup.  Ot.  Rep.  467.  And  again,  when,  for  a 
Qonslderable  time,  a  statute  notoriously  has 
received  a  construction  in  practice  from 
those  whose  duty  it  Is  to  carry  it  out,  and 
afterwards  is  re-enacted  in  the  same  words, 
it  may  be  presumed  that  the  construction 
Is  satisfactory  to  the  legislature,  unless 
plainly  erroneous,  since  otherwise  naturally 
the  words  would  have  been  changed.  New 
York,  N.  H.  &.  H.  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  8.  361,  401,  402, 
60  L.  ed.  618,  625,  526,  28  Sup.  a.  Rep.  272. 
The  statute  of  Ariaona  wa«  re-enacted  in 
1601  and  was  said  by  the  supreme  court  to 
have  been  construed  by  the  board  against 
the  petitioner's  contention  ever  since  the 
board  was  created,  eighteen  years  before. 
Even  apart  from  the  re-enactment  a  certain 
weight  attaches  to  this  fact.  United  States 
T.  Finnell,  IBS  U.  S.  236,  243,  244,  46  L.  ed. 
B90,  893, 22  Sup.  Ct.  Rep.  633;  United  SUtes 
¥.  Sweet,  189  U.  S.  471,  47  L.  ed.  907,  23  Sup. 
Ct.  Rep.  038.  The  presumption  that  the 
oodiflers  of  I90I  knew  and  approved  the 
practice  of  the  board  certainly  is  as  strong 
as  the  presumption  that  the  original  enact- 
ors of  the  statute  knew  a  single  decision  In 
another  state;  and  it  is  more  Important, 
since  It  refers  to  a  later  time. 

As  an  original  question  the  construction 
adopted  by  the  supreme  court  appears  to 
us  at  least  as  reasonable  as  the  opposite 
one  contended  for,  and  the  variations  in  the 
ArlEona  act  from  the  prototype,  if  Colorado 
furnished  the  prototype,  and  the  different 
background  against  which  it  was  to  be  con- 
■trued,  seem  to  us  to  have  warranted  the 
refusal  to  be  bound  by  the  Colorado  caae. 

We  give  a  section  of  the  General  Laws  of 
Colorado,  1877,  and  of  the  Revised  Statutes 
•f  Ariiona  std*  by  side. 
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For  convenience  we  take  up  the  second 
of  the  alleged  errors  Srst.  It  will  be  seen 
that  the  word  "property"  takes  the  place 
of  "real  estate"  at  the  beginning,  and  that 
the  power  given,  instead  of  being  only  a  pow- 
er to  increase  or  diminish  the  Aggregate 
valuation  of  real  estate  in  any  county,  is 
to  increase  or  diminish  the  valuation  of 
property  (not  the  property)  in  (not  of)  any 
county.  The  word  "aggregate"  is  left  out, 
and  the  fact  that  it  was  left  out  favors  the 
^ruction  that  apart  from  that  fact 
would  be  reasonable,  that  the  power  extends 
to  the  valuation  of  any  property,  and  Is  _ 
not  confined  to  the  valuation  of  all  the  prop-  J" 
erty  as  one  whole.  This  construction*  is  • 
further  favored  by  the  purpose  of  the 
changes  in  valuation,  which  is  to  "produce 
just  relation  between  all  the  valuations  of 
property  in  the  territory."  This  phrase  it 
interstitial  in  Its  working.  It  does  not  con- 
fine the  equality  to  the  Taluations  by  coun- 
ty, but  extends  it  to  all  the  valuations  of 
property.  Yet  a  further  argument  may  be 
drawn  from  the  language  of  i  3S74:  "No 
assessor,  board  of  supervisors,  or  the  terri- 
torial board  of  equalization  shall  assess  any 
real  estate  at  a  less  valuation  than  75  oen^ 
ere."  This  recognizes  the  power  of  the 
board  to  deal  with  a  special  class  of  prop* 
arty,  and  we  may  add,  by  way  of  anticipa- 
tion, by  also  recognizing  a  function  of  as- 
sessment, does  much  to  make  inapplicable 
the  reasoning  of  the  Colorado  decision  upon 
the  other  point. 

It  seems  to  have  been  argued  below  that 
at  least  the  board  was  confined  to  dealing 
with  property  by  the  classes  mentioned  in 


„Coogle 


UNITED  STATES  t.  PAINE  LUMBER  COi 


eoT 


other  Hctloni  of  the  etatntes,  eipeclallj  f  f 
8349,  3361,  3S77.  But  the  classiG cations  and 
■peciflcations  provided  (or  En  thoac  (eetiona 
do  not  affect  tlie  power  ezpresely  g^ven  bj 
I  3880,  aa  we  have  coDstnied  the  latter,  and 
further,  by  |  3877  the  territorial  board  Is 
given  power  in  very  broad  terma  to  change 
the  list.  It  ia  not  neceaaary  to  rely  on  thia 
power  to  change  the  liat  for  the  power  of 
the  board  to  change  raluationa  of  a  partii 
nlar  claaa  of  property.  It  is  mentioned  sin 
ply  to  ahow  that  the  powers  given  by  3880 
kre  not  dimjniahed  by  other  provjalona. 

The  flrat  contention  of  the  petitioner 
needs  but  a  few  words  tn  addition  to  what 
we  have  aaid.  The  power  to  increase  the 
■valuation  of  property  In  any  eonnty  is  aa 
power  to  increase  it  in  all,  or,  at  least,  to 
Increase  the  valnation  of  some  kinds  of 
property  in  all,  so  as  to  produce  a  juat  re- 
lation between  them  and  the  oth«r  Talua- 
tions  left  nndistnrbed.  We  find  nothing  In 
the  statute  that  requires  the  Increase  to  be 
•o  adjuated  that  the  total  valuation  shall 
be  unchanged.  On  the  oontrary,  the  pro- 
0  hibition  against  reducing  It  Impliea  that  the 
<^  board  baa  the  power  of  change,  and,  but  for 
■  the  prohibition,  might  reduea*  th*  total. 
Therefore  it  may  add  to  the  total  since 
the  law  does  not  forbid  that  The  Colorado 
decision  to  the  contrary  turned  partly  on 
the  notion,  which  has  been  shown  to  be  la- 
appHcable  to  Arizona,  that  the  board  of 
equalization  had  no  function  of  assessment. 
It  also  turned  in  part,  at  least,  on  the  Con- 
stitution of  the  state,  to  which,  of  course, 
the  statute  was  subject.  There  waa  no  Con- 
stitution to  be  conformed  to  in  Arifona,  and 
therefore  the  construction  of  the  statute  de- 
pends on  the  meaning  of  the  words  alone, 
and  the  supreme  court  of  the  territory,  in 
•construing  them,  was  left  at  larga. 
Judgment  affirmed. 


PAINE  LUMBER  COMPANY. 

Indians— riglits  of  ilIotteeB— cnttlng  timber 

Indian  allottees  under  the  Stock - 
tiridge  and  Hunsee  treaty  of  February  S, 
1S56  (II  Stat.  St  L.  «63),  and  the  act  of 
February  a,  1871  (IS  Stat,  at  L.  404,  chap. 
381,  are,  notwithstanding  the  restraint  upon 
alienation  of  the  land,  vested  with  sufScient 
title  in  their  allotments  to  authorize  the 
cutting  of  timber  therefrom  for  aale,  and 
not  by  way  of  improvements,  without  ap- 
proval of  the  Department  of  the  Interior, 


[No.  101.] 


IN  ERROR  to  the  Circuit  Oonrt  of  Um 
United  States  for  the  Eastern  Sietriet 
of  Wisconsin  to  review  a  judgment  diamiaa* 
ing  the  complaint  in  an  action  by  tha 
United  Statea  to  recover  the  value  of  tim- 
ber cut  by  Indian  allottaea  from  their  land. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt  and  Mr.  Henry  C, 
Lewis  for  plaintiff  in  error. 

Meaara,  Charles  Barber  and  J.  C.  Thomp- 
son  for  defendant  in  error. 

I£r.  Justice  HcKeniu  dellvend  the  opin- 
ion of  the  oourt: 

Action  by  the  United  Statea  against  the 
Paine  Lumber  Company  for  the  reooveryof 
the  value  of  a  quantity  of  timber  and  logs, 
to  wit:  7,600  feet  of  bsaswood,  C,SOO  feet  of 
elm,  S1,0Z0  feet  of  pine  logs,  alleged  to  have 
been  cut  and  removed  from  certain  lands  in 
the  eastern  district  of  Wisconsin. 

The  answer  contained  deniala  of  the  eom- 
plalnt,    and    set    up    that    defendant    com- 
pany puTchaaed  the  basswood  and  elm  login 
of  one  Thomaa  Gardner,  and  the  pine  logs* 
of  one  DanW'Davida,  in  the  fore  part  of* 
18W,  the  logs  being  at  the  time  In  the  coun- 
ty of  Shawano  In  Wisconsin,  and  being  In 
posaeasion  of  Gardner  and  Davlda  respect- 
ively, who  claimed  and   represented  them- 
selves to  be  the  sole  and  absolute  owners 
thereof,  and  that  defendant,  tn  the  regular 
course  of  Its  busineas,  sold  and  disposed  of 

Defendant  also  pleaded  payment  of  the 
sum  of  $271.37  in  full  eatisfaetlon  and  ao* 

The  action  was  tried  by  the  court,  who 
found  the  following  facts: 

"That  the  defendant  is  and  waa,  during 
all  the  times  mentioned  In  the  complaint,  a 
duly  Incorporated  Wisconsin  corporation. 

"That  long  prior  to  the  commencement 
of  this  action  and  long  prior  to  the  acts  al- 
leged in  the  complaint  the  head  men  or 
council  of  the  Stockbridge  and  Munsee  In- 
diana, claiming  authority  ao  to  do  under  the 
treaties  and  arrangementa  with  the  United 
States,  allotted  to  one  Thomas  Gardner  the  < 
east  half  of  the  northwest  quarter  of  sec-  \ 
tlon  thirty-five  (3S),  townahip  twenty-eight  ' 
(28),  range  fourteen  (14)  east,  of  the  fourth 
principal  meridian,  of  the  state  of  Wiscon- 
and  to  one  Daniel  Davids  the  northeast 
quarter  of  the  southeast  quarter  of  aec- 
tlon  twenty-one  (21),  township  twenty- 
eight  (28),  range  fourteen  (14)  east,  of  the 
fourth  principal  meridian,  of  the  state  of 
Wisconain,  said  landa  being  a  part  of  the 
tract  of  land  given  to  the  StocVbridge  and 
Unnsee  Indiana  by  the  treaty  of  1856,  each 
of  said  Indians  being  a  member  of  aaid  tribe 
of  Stockbridge  and  Munsee  Indiana  and  th* 
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hMid  of  a  fmmllr,  and  the  uid  iIlotm«nta 
baiug  Dtftde  to  them  reapectiTelr  m  their 
■eparate  and  IndiTidiial  allotmenta,  and  be- 
tog  tbe  same  landa  deacribad  in  the  com- 
plaint herein. 

TThat  thereapon  Tlioiiiaa   Gardner   and 

Daniel  DaTida  enterad  Into  immediate  poa- 

leMlon  of  their  mpectire  allotmenta  and 

•adi  of  them  haa  ever  ajnoe  claimed  to  hold 

^  the  same  as  his  allotment,  and  has  oonetant' 

e  I7  aasertsd  Us  ownership  and  right  to  take 

>  the   timber  therefrom  wf  thont  •Teatrictions 

nnder   the    said   trcatj    and   amngements 

with  the  plaintiff. 

That  no  patent  has  ever  been  Issued  for 
•ither  of  said  parcels  of  land  and  that  the 
ownership  of  the  same  by  said  Indians  has 
reoeived  no  official  sanction  on  the  part  of 
the  pisJntiff  aaide  from  the  recognition  of 
their  respective  rights  to  the  occupancy  of 
the  parcels  so  claimed  and  held  bj  them  ro- 
•pectively  as  aforesaid- 

"And  that  their  respective  rights  to  the 
occupancy  of  their  respective  pnrcela  of  land 
allotted  to  them  as  aforesaid  has  been  reoog- 
BiEed  by  the  United  States. 

That  tbe  timber  and  logs  involved  in 
tfala  ease,  to  wit,  TfiOO  feet  of  basswood, 
8,&00  of  elm,  and  61,020  feet  of  pine,  wore 
eut  in  the  winter  of  IB{)3~1899,  upon  said  n- 
■peetive  parcels  of  land  by  tbe  said  Thomas 
Gardner  and  the  said  Daniel  Davids,  re- 
spectively, not  for  the  purpose  of  clearing 
the  land  for  cultivation,  but  for  the  purpose 
of  providing  means  for  the  support  of  their 
families,  and  that  snch  cutting  by  each  of 
them  was  done  in  good  faith,  and  each  of 
them  claiming  and  believing  that  he  had 
the  right  to  so  cut  for  said  purpose. 

That  after  said  cutting,  and  in  ths  lum- 
Dier  of  ISflB,  at  Weeds  Point,  in  the  county 
of  Shawano,  Wisconsin,  the  said  loga  were 
bought  by  the  defendant  of  said  Thomas 
Gardner  and  Daniel  Davids,  the  same  then 
and  there  being  at  aaid  Weeda  Point  and 
off  of  tbe  said  reservation,  for  a  valuable 
and  fair  oonsi deration. 

That  tbe  defendant  bought  the  same  in 
good  faith,  lielieving  the  said  Thomas  Gard- 
ner and  tbe  said  Daniel  Davida  were  the 
bona  fide  and  absolute  owners  thereof,  and 
that  they  reepectively  were  lawfully  en- 
titled to  sell  the  loga  cut  from  their  re- 
•pective  allotments. 

"That  at  the  time  of  the  eutting  of  the 
Umber  in  question  the  said  Thomas  Gard- 
ner naa  living  upon  his  said  allotment;  that 
0  shortly  thereafter  his  wife  died,  and  that 
>:  he  baa  not  since  lived  thereon  except  at  in- 
>  tervala  of  two  or  three  months  at*a  time, 
but  for  the  moat  part  haa  lived  elsewhere 
with  bis  brother. 

That  at  the  time  of  the  said  euttlog 
the  aaid  Daniel  Davida  bad  no  house  on 


I  fall  aHotmant  and  ma  only  there  at  tinua 

I  temporarily. 

I  'Tit  is  sUpuIated  In  this  case  that  if  da- 
:  fendaut  is  liable  for  the  value  of  the  log» 
and  timber  at  the  time  of  taking  or  whil* 
in  his  hands,  that  the  measure  of  damagea 
therefor  be  tbe  gum  of  flva  hundred  and 
aixty-six  dollars  and  twaoty-eight  cent* 
te50e.2S),  and  that  If  it  be  liable  for  the 
value  of  said  logs  and  timber  at  tbe  time 
of  the  cutting  thereof  or  at  the  time  of 
the  taking  thereof  by  the  defendant,  less 
the  additions  in  value  made  thereto  by  the 
Indians  in  cutting,  hauling,  and  banking  tho 
same,  then  tbe  measure  of  damages  therefor 
shall  be  the  sum  of  three  hundred  and  sev- 
enty-eight  dollars  and  fifty- nine  oenta 
($378.60).  The  measure  of  damages  in  both 
cases  includes  the  coat  of  the  scale  and  es- 
timate thereof  made  by  the  government  of- 
ficials." 

From  these  llndinga  the  conclusion  of  law 
was  deduced: 

That  the  said  Thomaa  Gardner  and  tha 
said  Daniel  Davids,  as  snch  allottees,  had 
the  right  to  cut  and  sell  the  timber  on  their 
respective  allotments  for  the  purpose  for 
which  the  same  was  cut  and  sold,  and  that 
the  defendant  Is  entitled  to  judgment  herein 
In  its  favor  and  against  the  plaintiff,  dia* 
missing  the  plaintifTs  complaint  on  the  mer- 
its,  but  without  coata." 

The  court  expressed  the  reasons  for  it* 
judgment  in  an  opinion  of  such  eircnmatan- 
tial  care  and  consideration  that  makes  un- 
necessary an  elaborate  dlacuBlon  by  us.  154 
Fed.  2G3.  It  stated  tbe  primary  issue  to  be 
"whether  the  Indian  allottees  under  tbe 
Stockbridge  and  Munsee  treaty  of  1B66  (II 
Stat,  at  L.  6fl3)  and  the  act  of  Congress  of 
1871  (16  Stat,  at  L.  404,  chap.  38)  wen 
vested  with  sufficient  title  in  their  allot- 
ments to  authorize  the  cutting  of  timber 
for  sale,  and  not  by  way  of  improvements, 
without  the  approval  of  the  Department  of 
ths  Interior."  And  stating  the  purpose  of^ 
tbe  treaty  and  its  provisions,  the  court  said:  ^ 
•Tho  Stockbridge  and  Munsee  treaty  of* 
16SB  was  entered  into  to  provide  for  reloca- 
tion of  the  remnant  of  the  tribe  in  Wiaconain, 
they  were  unwilling  to  remove  to  a  res- 
ervation in  Minnesota  theretofore  provided. 
It  recites  valuable  retrocesaions  and  releases 
to  the  United  States  and  reacrves  a  tract 
■  the  south  boundary  of  the  Menominee 
reservation'  of  sufficient  extent  to  furnish 
individual  allotments.  The  terms  of  ths 
grant  were  substantially  these;  After  sur- 
vey into  the  usual  subdivisions  the  council 
of  the  tribes,  nnder  the  direction  of  the  su* 
perintendent,  shall  'make  a  fair  and  just 
allotment  among  the  individuals  and  fam> 
iliea  of  their  tribes,'  in  80-acre  tracts  to 
beads  of  familiaa  and  other  classes  named. 
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UNITED  STATES  t.  PAINB  LUlfBER  Ca 


Mid  40  acTM  to  other*.  The  kUiittMa  "roAj 
t»ke  immediate  poiMaEion  thsraof,  uid  th» 
United  States  will  benceforth  and  until  the 
luuing  of  "patent*"  hold  the  wune  in  truat 
lor  aneh  person*;'  ceitfflcatei  are  to  he  ia- 
sned  'eecuring  to  the  holder*  their  pOBBCi- 
iion  ftnd  ui  ultinuite  title  to  the  land;'  but 
'auch  certificates  ahall  not  be  assignable, 
and  shall  contain  a  clause  expressly  pro- 
hibiting the  Bale  or  transfer  by  the  holder" 
•f  lucb  land.  After  ten  jean,  upon  appli- 
eation  of  the  bolder  and  consent  of  the  eoun- 
eil,  'and  when  it  ehall  appear  pmdent  and 
for  his  or  her  welfare,  the  President  of  the 
United  States  may  direct  that  such  restrio- 
tion  on  tlie  power  of  sale  shall  be  with- 
drawn and  a  patent  issued  In  the  nsual 
form.'  In  the  event  of  the  death  of  an  al- 
lottee without  heirs,  before  patent,  the  at 
lotment  was  cot  to  revert  to  the  United 
States  but  to  the  tribe  for  disposition  by  the 
•ouncil.  It  is  further  declared  [art.  11): 
7he  object  of  this  instmment  being  to  ad- 
Tasce  the  welfare  and  improTetnent  of  said 
bdians,  It  is  agreed,  if  it  prove  insuSleieut, 
from  causes  that  cannot  now  be  foreseen, 
to  eSect  these  ends,  then  the  President  of 
the  United  States  may,  by  and  with  the  ad- 
vice and  consGDt  of  the  Senate,  adopt  such 
policy  in  the  management  of  their  affairs  as 
in  tus  judgment  may  be  most  benefleial  to 
tlwm;  or  CongreiB  may,  hereafter,  make 
■oeh  provisions  of  law  as  experienoe  shall 

{!  prove  aeeessary." 

7  *And  anotlier  act  should  be  mentioned,  as 
it  has  induced  a  concession  by  the  plaintiff 
of  the  right  of  Gardner  to  cut  the  timber 
npon  his  allotment.  It  is  provided  by  ttte 
aet  of  March  3,  18D3  (27  Stat,  at  L.  7U, 
chap.  210),  that  all  members  of  the  tribe 
"who  entered  into  poEsflsaion  of  lands  under 
the  allotments  of  eighteen  hundred  and  flf- 
ty'six  and  of  eighteen  hundred  and  seventy- 
one,  and  who  by  themseive*  or  by  their 
lawful  beirs  have  resided  on  said  lands  oon- 
tinuouslj  since,  are  hereby  declared  to  lie 
owners  of  such  lands  in  fee  simple,  in  sev- 
eralty, and  the  government  shall  issue  pat- 
ents to  them  therefor." 

It  is  contended  ttiat  Davids  Is  not  within 
the  act  of  1693,  and  "tikat  his  title  is  only 
such  aa  can  be  read  ont  of  ttie  treaty  of 
1856  and  the  act  of  1871."  Granting  this 
to  be  so,  it  hardly  needs  to  be  said  that  the 
allotments  were  intended  to  be  of  some  use 
and  benefit  to  tlie  Indians.  And  it  will  be 
observed  that  on  that  use  there  is  no  re- 
straint whatever.  A  restraint,  however,  is 
deduced  from  the  provision  a^nst  aliena- 
tion, the  superrisiou  to  which,  it  is  asserted, 
tlte  Indians  are  subject,  and  the  character 
«f  their  title.  It  is  contended  that  the 
right  of  the  Indians  Is  that  of  occupation 
«d];,  and  tliat  the  measure  of  power  over 


L.  ed.  211.  We  do  not  regard  that  ease  as 
controlling.  The  ultimate  eondusion  of  the 
court  was  determined  by  the  limited  right 
which  the  Indians  had  In  tlie  lands  from 
which  the  timber  there  in  controversy  was 

Certain  parties  of  the  Oneida  Indians 
ceded  to  the  United  States  all  the  lands  set 
apart  to  them,  except  a  tract  containing  100 
acrea  for  each  individual,  or  in  all  alwut 
es,000  acres,  which  they  reserved  to  them- 
selves, to  be  held  aa  otktir  Indian  lands  art 
held.  Some  of  the  lands  were  held  In  sev* 
eralty  by  Individuals  of  the  tribe  with  ttie 
consent  of  the  tribe,  but  the  timber  sued 
for  was  out  by  a  small  number  of  the  tribe 
from  a  part  of  the  reservation  not  occupied 
in  severalty.  It  was  held,  citing  Johnson  v. 
Mantosh,  8  Wheat.  074,  fi  I.,  ed.  683,  that 
the  right  of  the  Indians  in  the  land  from  ^ 
which  the  logs  were  taicen  was  that  of  oo-  Jj 
cupanoy  only.  Necessarily  thatimber,  when  ■ 
cut,  "became  the  property  of  the  United 
States  absolutely,  discharged  of  any  rights 
of  the  Indians  therein."  It  was  hence  con- 
cluded "the  cutting  was  waste,  and,  in  ac- 
cordance vrlth  well -settled  principles,  the 
owner  of  the  fee  may  seize  the  timtwr  cut, 
arrest  it  by  replevin,  or  proceed  in  trover 
for  it«  aonversion."  If  such  were  the  title 
in  the  case  at  bar,  such  would  be  the  con- 
clusions. But  such  Is  not  the  title.  We 
need  not,  however,  exactly  define  it.  It  is 
certainly  more  than  a  right  of  mere  occu- 
pation. The  restraint  upon  alienation  must 
not  be  exaggerated.  It  does  not  of  itself  de- 
base the  right  below  a  fee  simple.  Lihby 
V.  Clark,  US  U.  S.  250,  SO  L.  ed.  133,  8  Sup. 
Ct.  Rep.  1046.  The  title  U  held  by  the 
United  States,  it  is  true,  but  it  is  held  'in 
trust  for  individuals  and  their  heirs  to 
whom  the  same  were  allotted."  The  eon- 
■iderations,  therefore,  which  determined  the 
decision  in  United  States  v.  Cook,  do  not 
exist.  The  land  is  not  the  land  of  the 
United  States,  and  the  timl>er  when  cut  did 
not  become  of  the  property  of  the  United 
State*.  And  we  cannot  extend  the  restraint 
upon  the  alienation  of  the  land  to  a  re- 
straint upon  tiie  sale  of  the  timber  consist- 
ently with  a  proper  and  beneficial  use  of 
the  land  by  the  Indians,— «  use  which  can 
in  no  way  affect  any  interest  of  the  United 
States.  It  was  recognised  in  United  State* 
T.  Cook  that  "in  theory,  at  least,"  that  land 
might  be  "better  and  more  valuable  with 
the  timber  off  than  with  it  on."  Indeed,  It 
may  be  said  that  arable  land  is  of  no  use 
until  tlie  timber  is  oIT,  and  it  was  of  amble 
land  tiiat  the  treaty  contemplated  the  allot- 
ments would  be  made.  We  encountpr  diili- 
oultie*  and  hafBlng  inqnlriM  wlien  we  eoa- 
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Mde  «  ratting  for  elearing  tlM  Und  for  onl. 
tivatloTi,  and.  deay  it  for  other  purposae.  At 
what  time  ahall  we  date  the  preparation  for 
cultivation  and  make  th«  right  to  Ball  the 
timber  depend!  UuBt  the  aze  immediate]; 
precede  the  plow  and  do  no  more  than  keep 
out  of  its  wayT  And  if  that  eloee  relation 
be  not  always  maintained,  may  the  purpoM 
of  an  allottee  be  questioned  and  referred  to 
■ome  advantage  other  than  the  enltivation 
of  the  land,  and  hli  title  or  that  of  hit  Ten- 
H  dee  to  the  timber  be  denied!  Nor  doe*  the 
•  argument*  which  makes  the  occupation  of 
the  land  a  test  of  the  title  to  the  timber 
•Mm  to  ■at  more  adequate  to  justifj  the 
qnaltflcation  of  the  Indians'  rights. 

It  is  based  npon  the  neeeisity  of  Huperin- 
tending  the  weakneas  of  the  Indians  and 
protecting  them  from  imposition.  The  argu- 
ment proves  too  much.  If  the  provision 
against  alienation  of  the  land  bo  extended 
to  timber  cut  for  purpoBes  other  than  the 
cultivation  of  the  land  it  would  extend  to 
timber  cut  for  the  purpoae  of  cultivation. 
What  is  there  in  the  former  purpose  to  pro- 
tect from  imposition  that  there  is  not  In  the 
other  T  Shall  we  sajr  suoh  evil  was  con- 
templated and  considered  as  oounterbal- 
anoed  b;  benefit  I  And  what  waa  the  bene- 
fit t  The  allotments,  as  we  have  said,  were 
to  lie  of  arable  lands  useless,  may  be,  eer- 
tainlj  improved  bj  being  dear  of  their  tim- 
ber, and  yet,  it  is  insisted  that  this  improve- 
ment may  not  be  made,  though  it  have  the 
additional  inducement  of  providing  means 
for  the  support  of  the  Indians  and  their 
families.  We  are  unable  to  assent  to  this 
view. 
Judgment  affirmed. 


(£06  V.  B.  441) 

ILLINOIS  CENTRAL  RAimOAD  COM- 
PANY, Gulf  and  Ship  Island  Railroad 
Company,  Southern  Railroad  Company,  et 
aL,  Appta., 

T. 

INTERSTATE  COMMERCE  COMMISSION. 

Appeal— harmless  error. 

1,  Even  If  error  could  be  attributed  to 
the  Interstate  Commerce  Commission  in  de- 
ciding that  expenditures  for  permanent  im- 
provementa  and  equipment  should  not  be 
ehorged  to  the  current  or  operating  ex- 
penses of  a  single  year  for  the  purpose  of 
testing  the  reasonableness  of  an  increased 
freight  rate,  such  error  would  not  require 
ral  of  a  decree  enforcing  an   --'-- 


kabla    and   that    dividends    were    de 
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Caniers— leaaottaUeneBS  of  rates. 

2.  EzDenditurea  for  permanent  impron- 
ments  ana  equipment  should  not  be  charged 
to  the  current  or  operating  expenses  of  a 
single  year  for  the  purpose  of  testing  the 
reasonableness  of  an  increased  freight  rate. 
Carriers — reoacnableneas  of  rates — presnmp- 

S.  No  pTesnmption  of  lair  that  a 
freight  rate  upon  a  particular  commodity 
is  reasonably  low  exists  because  such  rat* 
has  been  duly  published  and  filed  by  the 
carrier  with  the  Interstate  Commeroe  Com- 


luterstate  Commerce  C 

judicial  enforcement  of  order. 

i.  A  concerted  advance  by  intwstate 
carriers  in  the  freight  rate  upon  a  particu- 
lar commodity  may  be  held  unreasonable 
and  unjust  by  the  Interstate  Commero* 
Commission  and  by  a  Federal  dreuit  court 
in  the  subsequent  proceedings  to  enforce  the- 
order  of  the  Commission,  although  such  rote 
may  be  but  a  mere  division  of  a  tlironiih 
rate. 
Appeal— review  of  facts. 

S.  Findings  of  fact  mode  by  the  Inter- 
state Commerce  Commission,  when  con- 
curred in  by  a  Federal  circuit  court,  will  not 
be  disturbed  nnlesa  the  record  eatablishea 
that  clear  and  unmiatAkable  error  has  been 
eommitted.* 

[No.  BBS.] 


APPEAL  from  the  Circuit  Court  of  the 
Unitad  SUtes  for  the  Eastern  District 
of  Louisiana  to  review  a  decree  enforcing  an 
order  of  the  Interstate  Commeroe  Commis- 
sion requiring  oarriers  to  desist  from  char- 
ging on  increased  freight  rate  on  lumber. 


Statement  by  Mr.  Justice  McKenna: 
This  cose  involves  the  validity  of  on  or- 
der of  the  Interstate  Commerce  Commission 
requiring  the  appellants  "to  cease  and  de- 
sist on  or  before  the  1st  day  of  April,  1905, 
from  further  maintaining  or  enforcing  the 
unlawful  advance  of  2  cents  per  100  pounds, 
(W  the  said  wilawfnl  rates  resulting  there- 
from,  for  the  transportation  of  lumber  from  ^ 
shipping  pointa'on  defendants'  respective  ■ 
lines  in  the  state  of  Louisiana  east  of  the 
Mississippi  river,  and  in  the  states  of  Mis- 
sissippi and  Alabama  to  Cincinnati,  Louis- 
ville, Evansville,  Cairo,  and  other  points  on 
the  Ohio  river  commonly  called  and  knovrn 
as  Ohio  river  points." 

The  order  waa  made  in  the  matter  of  the 
implaint  filed  with  the  Commission  by  the 
Central  Ydlow  Pine  Association,  an  incorpo- 
rated aaaociation  composed  of  persons,  &rm^ 
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mingled  •onmAat  wKh  legal  argunenti, 
bnt  Mm  foHoviag  m&f  be  selected  ■■  fin* 
poitaat  md  pertineat  ta  the  queatlona  trMA 

The  lumber -prodncing  district!  kk  di< 
vided  !■  Wrttoiy  (1)  veet  of  the  MMi*< 
rippl  rirer;  fS)  territory  eaat  of  the  river; 
and  (S)  MuthssAtam  territoTT,  eompoied  of 
the  stAtea  of  Geor^a,  Florida,  and  part  of 
Alabama.  The  lumber  of  each  of  these  di»< 
tricte  eompetei  in  tW  tale  of  their  product* 
b  "Central  Freight  Aasociation  territory." 

The  roMh  of  the  appellants  an  located 
in  and  serve  the  eecond  of  these  territories. 

The  adTanot  In  rate*  was  made  as  well 
in  territory  west  <rf  the  WselBsippi  river, 
"and  was  made,  fai  fact,  though  not  ex- 
pressly, by  agreement  between  the  defend- 
ants (appellants)  aad  the  roads  west  of  tb» 
rfrer,"  after  seTeral  meetings,  at  a  aoneulta- 
tloa  between  the  representatires  of  ths 
roads.  The  roads  east  of  the  river  took  Un 
InittaUve. 

At  Cairo  traffic  from  a  large  portion  of ^ 
the  lumber- producing  districts  meets  or  con<S 
vergee  B»  route  te  deetinafion.  Tlis*rates> 
on  other  Ohio  river  erossinga  are  based  ob 
Cairo;  that  is,  they  bear  a  Oxed  relation 
to  the  Cairo  rate,  being  advanced  or  redueed 
as  that  rate  is  advanced  or  reduced.  Ths 
through  rates  to  points  beyond  the  Ohf» 
river  In  Central  Freight  Association  terri- 
tory are  made  up  of  the  full  load  ratee  of 
the  roads  north  of  the  Ohio  as  the  pro' 
portions  of  thoas  roads.  Whatever  Is  left 
of  the  through  rates  are  the  proportions  of 
the  roads  south  of  the  Ohio.  The  rates  t» 
interior  points  north  of  the  Ohio  are  made 
on  the  lowest  oombinatlon  rates  to  the  Ohio 
pins  the  rates  beyond,  and  are  blanket  rates, 
being  the  same  from  all  shipping  points  or 
points  of  prodnctioD  to  the  same  destina- 
tion. The  rates  to  the  Ohio  are  to  the  north 
hank  and  include  the  bridge  tolls. 

There  are  divisions  of  rates  south  of  the 
Ohio  between  what  are  termed  the  'Virig- 
Inatiug"  roads,  on  which  the  lumber  is  prin- 
cipally nuinufaetnred,  and  the  roads  Inter- 
mediate between  them  and  the  river. 

There  had  been,  from  time  to  time, 
ehanges  or  fluctuations  In  the  rate.  Prior 
to  IBM  the  roads  west  of  the  Mt«Kinsippl 
daimed  and  were  allowed  a  differential  of 
8  cents.  This  placed  at  a  disadvantage  the 
shippers  east  of  the  Mississippi,  and  a  ra- 
adjustment  of  rates  was  made,  and  on  May 
1,  1894,  the  rate  to  Cairo  from  east  of  tlie 
liflsslsstppl  was  reduced  to  13  cents  per  100 
pounds,  the  rate  in  force  from  west  of  the 
l^ssissippl.  This  rate  remained  until  Sep- 
tember 9,  I89S,  about  Ave  years,  when  It 
was  advaaeed  to  14  eents,  and  so  remained 
until  April  IS,  1903,  nearly  four  years,  when 


and  corporatfona  engaged  la  the 
manufacturing  yettew  pine  hustber  fas  the 
sUtes    of    llississippl,   AhtbaoM,   and    that 
part  of  Louisiana  east   of  the   ICsafaaippi 
itver. 

The  complaint  sharged  that  the  appellants 
were  common  carriers  by  rail,  engaged 
tsrst&ie  commerce,  and  as  snch  were  engaged 
f>  the  transportation  of  yellow  pine  lumber 
from  the  mills  and  lumber  plants  of  tbs 
numbers  of  the  Yellow  Pfaia  Lamber  Aseo- 
eiatloQ  to  the  territory  known  as  ths  *X>ea- 
tra]  Freight  Association  territory,"  iriddi 
lies  on  the  north  of  the  Ohio  river  and  on 
and  between  the  Mississippi  river  on  the 
west  and  a  line  running  through  Buffalo  and 
Fittsbnrg  en  the  east,  and  that  the  members 
•f  tbs  association  ars  dependent  upon  appel- 
lants for  the  transportation  of  their  lumber 
to  the  markets  of  the  country:  that  the  ap- 
pellants and  the  railways  eanying  yellow 
pine  lumber  to  the  same  marketa  fmm  the 
territory  west  of  ths  Mississippi  river,  sm- 
bradng  the  states  of  Texas,  Arkansas,  and 
that  part  of  LonlsiBna  west  of  the  river, 
by  agreement  or  eoneert  of  aetlon  advanced 
the  rate  on  yellow  pine  lumber  from  the 
territories  both  east  and  wsst  of  the  Mis- 
sissippi river  en  and  beyond  Uie  OUo  river 
In  Central  Freight  Assoelatlon  territory  t 
eents  per  100  pounds.  The  advance  was 
Made  applicable  sontb  of  the  Ohio  river  and 
effective  on  and  from  April  IG,  IBOS,  except 
as  to  the  LoulsriHe  &  Nashville  road,  as  to 
which  it  became  effective  June  22, 1903.  And 
It  was  alleged  that  such  advanee  was  "un- 
just, unreasonable,  as  well  as  discriminative, 
in  violation  of  the  act  to  regulate  oom- 
■g  Heroa."  The  answer  of  the  railways  admtt- 
^  led  the  advanee,  bnt  denied  that  It  had  the 
■  diaraeter  and  effect  charged,  but  all^[ed 
that,  on  the  contrary.  It  was  reasonable  and 
Joat  and  not  in  violation  of  law.  The  an- 
swers also  specifically  justified  the  advanee 
by  the  eondltions  of  the  market  and  the 
traffic.  Including  competition,  and  the  eosts 
of  operating  the  roads.  Testimony  was 
taken  on  the  ioanes  thns  formed. 

The  Commission  sustained  the  oomplalnt 
and  nude  the  order  redted  above.  10  In- 
ters. Com.  Bep.  SOS.  The  railways  refused 
to  obey.  The  Commission  then  Instituted 
this  prooeeding  In  the  dreoit  eonrt  of  ths 
Unlteid  States  fer  the  eastern  district  ef 
Louisiana,  where  further  proof  was  taken 
and  a  decree  rendered  which  affirmed  the 
erder  of  the  Commission  and  made  It  the 
arder  of  the  court.  The  roads  were  also 
anj<dned  from  further  disobedience  to  ths 
erder.  No  opinion  was  filed.  The  testimony 
was  volumlnouB,  and  the  report  and  Sndinga 
tt  the  Contniflsion  are  very  lonf.  Th^  are 
reported  in  10  Int«a.  Com.  Bep.  BOS,  sfia. 
ns    s^wlusiosM    ef   the    Commissi  oa    are 
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the  advance  «f  t  oesU  oompIalDed  af  wM 

Tha  »11roadJ  VMt  ttf  tba  Uattssippi 
make  a  certain  kllowanoe  to  the  mHl*  which 
h&ve  "logging  road*,"  that  ia,  road*  by 
which  logs  are  hauled  from  the  timher  to 
the  millt.  This  is  called  "Up  line  al- 
lowance or  diTision."  It  moges  1  to 
t  cents  per  IDO  pounds,  np  to  aJ  high  as  B 
cents,  and  varies,  to  some  extent,  according 
to  the  destination  of  the  traffic.  The  mills 
east  of  the  river  have  logging  roads  also,  but 
V  appellants  make  no  allnwanoe  to  them.  The 
T  only  ezceptioa'is  the  Mobile  &  Ohio  road, 
which  grants  allowances  to  about  four  mills 
on  Its  line.  The  Hew  Orleans  &  North- 
eastern road  put  in  a  tap  line  allowance  of 
8  cents,  but  other  mads  east  of  the  river 
objected,  and  it  was  withdrawn.  There  does 
not  appear  to  De  anj  reason  for  such  allow- 
ance west  of  the  Mississippi  which  does  not 
apply  east  of  that  river,  and  it  amounts  to 
a  rebate  or  reduction  from  the  regolarlj' 
published  rate,  and  gives  an  advantage  to 
the  mills  west  of  the  Mississippi  over  those 
east,  although  the  published  rates  from  both 

The  lumber  business  had  grown  from  tt« 
inception  and  was  largely  and  possibly  more 
prosperouB  than  It  had  been  before,  but  the 
proof  does  not  show  that  for  two  or  three 
years  preceding  the  advance  the  prices  of 
mill  products  had  materially  increased  or 
that  the  profits  realized  were  unusual  or  ex- 
cessively large. 

As  to  the  operating  expense  of  the  roads 
the  Commission  said: 

"The  proof  shows  Inereases  in  wa^s  and 
In  prices  of  material  and  equipment,  but 
not  in  a  marked  degree  for  the  two  years, 
IflOl  and  1902,  immediately  preceding  the 
advance  rate.  These  increases  have  doubt- 
ks*  added  materially  to  operating  expenses, 
but  the  total  annual  iniireases  in  those  ex- 
penses are,  of  course,  due  only  in  part  to 
the  advances  in  wages  and  prices  of  supplies 
and  equipment.  Tbey  are  attributable  in  a 
great  measure  to  tlie  constant  growth  or 
enlargement  of  the  business  of  the  roads. 
Not  only  has  the  lumber  business  of  the 
roads  greatly  increased,  but  their  business 
in  general.  The  greater  the  volume  of  bnsi- 
nesa.  the  greater  is  the  aggregate  cost  of 
conducting  it;  or,  in  other  words,  of  oper- 
ating the  roads.  The  total  operating  ex- 
penses of  the  roads,  as  reported  by  them, 
have  also  been  itiuch  enlarged  1>y  the  in- 
eliifion  therein  of  large  expenditures  for  per- 
manent improvements. 

g      "While  the  operating  expenses  of  the  de- 

^  fendants  have  constantly  grown,  the  gross 

•  earnings  from  operation  have  Bls**inereased 

from  year  to  year  to  such  an  «xteBt  as  to 


have  reaolted  is  a  eattstant  Increase  In  n«t 
earnings.  T^is  if  sb*wn  in  the  table*  aet 
forth  in  onr  flmding*  of  fiiet   (finding  U)." 

Sufflcient  eave  was  not  shown,  either  !■ 
the  alleged  profit  in  the  Iiinber  bueioe**  or 
in  the  increased  cost  of  operating  the  roads, 
tor  the  advance  in  tbe  rate*  on  lumlier. 
And,  answering  the  contention  that  tbe  for- 
mer rate  was  not  adequately  remunerative, 
the  Commission  expressed  the  vieir  that 
"reason  ableneas  In  this  sense  of  a  rate  on 
a  single  article  of  traffic  is  one  of  almost 
insuperable  difficulty.'  And  further,  that 
the  value  of  tbe  entire  property  of  a  road 
"can  shed  but  little,  if  any,  light  upon  the 
question."  The  rate  on  one  article  might 
reasonably  or  unreasonably  be  high  and  the 
total  of  rates  be  remunerative  Or  otherwise. 
But,  it  was  concluded,  even  if  that  be  a  mis- 
taken view,  it  was  impossible,  with  any  de- 
gree of  aoenraey,  to  determine  from  the  vo- 
luminous and  eonllieting  testimony  on  the 
subject  Introduced  in  behalf  of  both  parties 
what  was  the  value  of  tit*  property  em- 
ployed by  the  roads.  The  Commission 
thought  that  tbe  elements  to  be  considered 
in  determining  the  reasonableness  of  an  en- 
tire system  of  rates  were  "widely  variant" 
from  tho«e  to  be  eoneldered  In  determining 
tbe  reasonableness  of  a  single  rate,  and  ax- 
pressed  the  elements  upon  which  the  latter 
depends  to  be' "tbe  value,  volume,  and  other 
characteristics  affecting  the  transportatioB 
of  the  particular  commodity  to  whidi  it  la 
applied."  The  Oommisslon  referred  to  Its 
findings  of  facts  as  having  "many  things 
disclosed  by  tbe  evidence"  which  bore  direct- 
ly upon  tbe  reasonableness  of  the  particular 
rate  in  queation,  and  which  aided  It  In  ar- 
riving at  a  correct  Judgment  ia  respect 
thereto,  saying  that: 

"In  the  first  place,  tbe  present  advanced 
rate  is  tbe  last  (np  to  date]  of  a  series  of 
advances,  and  was  made  by  joint  or  conoeit- 
ed  action  of  the  carriers.  It  Is  claimed  by 
them  that  in  advandng  the  rate  they  acted 
independently,  each  for  itself,  but  the  proof 
shows  conclusively  that  the  advance  was  the  ^ 
outcome  of  a  concert  of  action  and  a  prevl-  ^ 
ou* ■understanding  between  the  companies.* 
Through  their  authorized  official  represent* 
atlves  they  oonferred  with  each  other  re- 
peatedly as  to  the  making  of  an  advance; 
recognized  the  fact  that,  because  of  competi- 
tion in  common  markets  between  the  lum- 
ber-producing districts  served  by  them,  the 
advance  should  be  from  all  those  dietricta 
or  none,  and  finally  they  all  promulgated 
the  advance,  to  take  effect  at  exactly  tba 
same  time  for  exactly  the  sane  ameunt 
This  concurrence  of  action  was  not 
only  between  tba  railway  oampaniea, 
parties  defendant  in  this  case,  and  fa 
relatlom  to  the  rates  charged  by  them,  hat 
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WM  p*rtldp*tad  in  bjr  th*  liuubar-btnliiig 
n«l«  Mnring  the  territoTiM  veat  t»  well  «« 
Mat  of  tha  MiMis*i|ipi  ilrar ." 

The  14-cent  rate  in  fere*  »t  the  date  «f 
tke  advaiiee  had  been  nutntained  nearly 
tenr  yean,  and  a  atiU  lower  rate,  IS  oenta, 
kad  been  maintained  for  the  {nveediiv  ^^e 
jmut  and  four  montha.  JLnd  tlie  teetimony 
of  the  officer*  of  the  roada  waa  that  there 
waa  a  profit  in  both  nttea.  The  anawer  also 
admitted  profit,  but  Brerred  that  lumber 
"was  not  an  exceedingly  profitable  eommodJ- 
ty."    The  Commiaeion  said: 

"Xo  reaaon  ie  given  or  ahown  why  Inm- 
ber  ahould  be  lingled  ont  ae  a  oommodity 
upon  which  an  'exceedingly*  large  profit 
ahould  be  earned.  A  reaaonable  profit  ia  all 
the  defendanta  are  entitled  to,  and  the  tee- 
timony  ta  far  from  convincing  ua  that  the 
profit  under  the  14-eent  rate  waa  not  rea- 
aonable or  would  not  now  be  reasonable. 
As  atated  in  our  'Etndinge  of  Facta,'  the 
14-cent  rate  appeara  to  be  reaaonably  high 
when  compared  with  the  ratea  on  other  com- 
moditiea  which  are  at  all  analogona  to  tnm- 
ber  in  respect  to  ralne,  volume,  and  the 
Tariona  conditiona  affecting  the  aervlae  of 
tfanaportation.  During  the  period  from 
18M  to  18S9,  while  the  tS-eent  rate  waa  op- 
erative, there  were  large  ■■nini»l  Increaeea 
In  the  net  eamlnga  of  the  defendant!,  and 
the  aame  waa  the  eaae  from  ISM  to  1B03, 
while  the  14-cent  rate  waa  operative  (flnd- 
V  ing  16)-  During  those  periods  there  waa 
•  also  a  larga^growth  in  the  tonnage  of  lum- 
ber hauled  by  the  defendanta,  and  therefore 
their  increases  in  net  earnings  were  in  part, 
at  least,  derived  from  the  lumber  traffic  un- 
der thoae  rates.  Dividend!  have  been  da- 
elared  during  thoae  periods,  and  in  addition 
eonaiderable  aurplnaes  have  been  reported 
(finding  16),  and  large  sums  have  been  in- 
vested in  permanent  Improvementa  or  bet- 
termenta   (finding  14)." 

The  aerenth  and  eighth  oonduaioDS  of  the 
Commission  we  give  entire,  aa  followa: 

The  defendant!,  other  than  the  originat- 
ing roads,  oomplain  of  the  small  amount  of 
revenue  or  tow  rate  per  ton  per  mile  realised 
by  them  out  of  their  proportiona  of  the 
through  rate!.  This  is  due  to  the  large  al- 
lowances ont  of  the  ratea  made  to  the 
originating  roads.  (See  findlnga  3  and  4.) 
Thoae  allowaneea  eommenoed  nnder  the  low- 
er rates  in  force  prior  to  the  advance,  and 
raise  the  presumption  that  those  lower  ratee, 
minus  the  allowanoeB,  were  then  oonaidered 
reasonably  remunerative  for  the  remainder 
of  the  hauls  to  the  Ohio  nver  croaBings.  Aa 
the  2  eenta  advance  goea  entirely  to  the 
roads  continning  the  tranaportntion  on  to  I 
the  Ohio  and  none  of  it  to  the  originating  I 
roads,  the  inference  is  that  advance  waa 
■isde  aolely  with  a  view  of  increaaiitg  tha  ' 


proportions  of  the  former  roada.  If  the 
allowanoei  to  the  originating  roada  are  un- 
reaeonably  large,  aa  they  appear  to  be  from 
a  distant  atandpolnl,  and  result  in  nnrea- 
Bonaltly  low  proportioaa  to  the  other  roads, 
this  cannot  be  remedied  by  an  advance  in 
the  total  throuf^  ratea  charged  the  public 
It  la  the  total  rate,  and  Rot  ita  proportions, 
whioh  ia  in  iasoa. 

■Although  both  the  net  and  groea  earn* 
inge  of  the  defendanta  have  grown  from 
year  to  year,  the  percentages  of  what  are 
reported  by  the  defendanta  aa  'operating 
ezpenaes'  to  earnings  have  also  somewhat 
Inereaaed    (table,   finding   14),   and   thia   is 

rged  a*  ahowing  the  necessity  for  an  ad- 
vance In  the  lumber  and  aome  other  ratea. 
It  ia  to  be  noted  that  theae  operating  ex- 
pensfB  embraoa  large  annual  expend  iturea  ^ 
for  real  estate,  right  of  way,  tunne1a,3 
bridges,  and  other  atriotly*  permanent  Im-* 
provementa,  and  also  for  equipment,  such 

I  locomotlvea  and  cara." 

And  Uie  Commiselon  said  repairs,  whether 
to  Improvement  or  equipment,  were  properiy 
chargeable  to  operating  expenses,  but  that 
iXpenditnrea  for  improvements  and  equip- 
raente  should  not  "be  taxed  as  part  of  the 
current  or  operating  expenaea  of  a  single 
year,  but  should  be,  so  far  as  practicable, 
and  so  far  aa  ratea  exacted  from  the  public 
■—  concerned,  'projected  proportionately 
the  future.'"  It  waj  laid  further.  If 
such  expenditures  should  be  deducted  from 
the  annual  operating  expenses  it  would  be 
found  that  the  percentage  of  operating  ex- 
penses to  earnings  had.  In  some  instances, 
diminished,  and  in  others  increased,  to  no 
material  extent. 

The  tenth  and  eleventh  eonclusiona  are 

I  follows: 

"10.  The  general  rule  Is,  the  greater  the 
tonnage  of  an  article  of  traffic,  the  lower  fs 
the  rate.  No  rule  Is  more  firmly  grounded 
.  or  more  universally  recognized  by 
It  is  beeause  of  the  greater  densi- 
ty of  traffic  north  of  the  Ohio  river  in  Cen- 
tral Freight  Aasociation  territory  and  In 
eastern  territory  that  ratea  in  general  are 
materially  lower  In  those  territories   than 

southern  territory.  The  defendants  have 
made  yellow  pine  lumber  an  exception  to  thia 
rule;  while  the  tonnage  in  general  of  the 
defendanta  and  lumber  tonnage  in  particu- 
lar have  grown  greatly,  the  lumber  rate  has 
not  been  lowered,  but  haa  been  materially 
advanced.    Moreover,  the  testimony  Ea  that 

decrease  in  the  rates  on  traffic  In  genera) 
has  been  going  on  throughout  the  United 
States  since  the  improvements  in  tnina- 
portation  have  been  put  in  operation;' here, 
again,  lumber  hae  been  taken  from  ueder, 
and  deprived  of  the  beneflta  of,  the  general 
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"11.  As  >atd  In  Uarten  t.  LonlOTille  ft  N. 
R.  Co.  9  Inters.  Com.  Rep.  G89,  and  Bhown 
by  the  proof  in  this  case,  lumber  is  an  in- 
expensiTe  freight  and  oulj  a  few  other  com- 
moditiei  furniBh  to  carrier*  to  large  a  ton- 
nage.' The  lumber  buainesa  la  constant, 
^  fielding  the  carriers  revenue  all  the  year; 
^  no  ipeetal  equipment  ia  eoastruoted  or  fur- 
•  nished  for  ita  carriage;  H  ii* loaded  bj  the 
ahippe^  and  unloaded  by  the  conaignae,  and 
where  open  can  are  fumiahed,  the  shipper  is 
required  at  ■onsiderable  expense  to  equip 
them  so  as  to  protect  the  load  and  the 
train;  there  is  small  risk  incident  to  its 
transportation,  and,  in  ea«e  of  accident,  the 
damage  Is  InsigniQcant.  For  these  reasons 
lumber  should  be  giTCU  rates  which  are 
lelativelj  low. 

"Our  eonelusion  vn  the  whole  is  that  the 
mdvanoe,  April  IE,  1903,  of  S  cents  In  the 
Cairo  rate  (with  a  corresponding  Inereaae 
in  the  rates  to  the  other  Ohio  river  cross- 
ings)  was  not  warranted  under  all  the  facts 
in  evidence,  and  that  the  resultant  Increased 
rate  is  unreasonable  and  unjust.  An  order 
will    be    issued    in   accordance    with    these 
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Mr.  Ed.  Baxter  for  kppellanta. 

Messrs.  L.  A.  Sbaver,  T.  H.  Ullei,  Uar- 
oellus  Green,  and  Gamer  Wynn  Green  for 
ftppellee- 

7  *Mr.  Jurtice  HcEenna  dellveied  the  apln- 
lon  of  the  court : 

Counsel  for  eppellantB  In  his  oral  argu- 
ment made  the  declaration  that  It  would 
Bot  be  necessary  for  this  court  to  open  the 
pages  of  testimonj  contained  in  the  record, 
and  Bays  in  his  supplemental  brieft 

"I  do  not  insist  that  this  court  shall  read 
tbe  voluminous  testimony  contained  In  these 
records,  but  I  do  most  recpectfully  ask  It 
to  la;  down  the  rules  or  principles  of  trans- 
portation law  which  are  fairly  involved  in 
the  Just  determination  of  these  cases,  and  to 
remand  them  to  the  Commission,  to  be  re- 
eiarnined  upon  the  testimony  In  oonfonnity 
with  the  principles  of  traneportation  law 
to  be  announced  by  this  court." 

To  what,  then,  shall  we  resort  1  How 
<ha1I  we  determine  what  "principles  of 
transportation  law"  were  Involved!  How 
determine  whether  they  were  reoognined  and 
applied,  or  dented  and  rejected,  by  the  Com- 
mission, a:id,  necessarily,  by  the  etrenit 
-court!  An  examination  of  the  testimony, 
by  eoncession  of  counsel.  Is  out  of  the  ques- 
tion. And  the  findings  of  the  Commission 
an  made  by  law  prima  fade  true.  This 
«ourt  has  ascribed  to  them  the  strength  due 
to  tbe  judgments  of  a  tribunal  appointed  by 
law  and  informed  by  ezperienoe.  Z«TiiBTine  I 
ft  N.  R.  Oa.  v.  Bahliner,  ITS  U.  S.  MS,  4i  | 


09,  20  Sup.  Ct.  Rep.  209;  East  Ten- 
,  V,  ft  G.  E.  Co.  V.  InterstaU  Com- 
merce Commission,  181  TT.  S.  1,  87,  46  L.  ed. 
719,  729,  21  Sup,  Ct.  Hep.  616.    And,  in  any 
special  case  of  conflicting  evidence,  a  proba- 
tive force  must  be  attrlbnted  to  the  findings 
of  the   Commisaion,   which,   in   addition   to 
"knowledge  of  conditions,  of  environment, 
and  of  transportation  illations,"   haa   Lad  o 
the  witnesses  before  H  and  has  been  able  to  $ 
judge  of  them  an^.  their  manner  of  testify-  * 
ing.    In  the  case  at  bar  these  conslderationa 
are  reinforced  by  a  ooneurrent  judgment  of 
the  circuit  court. 

The  question  la  one  of  tbe  reasonableness 
of  a  rate,  and  such  a  question  was  said  to 
be  one  of  fact  in  Texas  ft  P.  B.  Co.  v.  In- 
terstate Commerce  Commission,  102  U.  B. 
197,  40  L.  ed.  S40,  B  Inters.  Com.  Rep.  406, 
10  Sup.  Ct.  Bep.  006;  Cincinnati,  N.  O.  ft  T. 
P.  B.  Oo.  V.  Interatata  Commerce  Commia- 
eion,  102  V.  S.  184,  40  I.,  ed.  93S,  6  Inters. 
Com.  Rep,  891,  16  Sup.  Ct.  Rep.  700.  In 
these  oases,  however.  It  was  declared  that 
the  oonclnsions  of  the  Commission  are  sub- 
ject to  review  if  H  excluded  "facta  and  dr- 
eumstanoea  that  onght  to  have  been  oon- 
■idered."  Upon  this  declaration  appellants 
rely,  and  Justify  their  invocation  that  tUa 
court  express  and  enforce  the  principles  of 
transportation  which,  they  contend,  the 
Commission  disregarded;  and  appellants 
venture  the  observation  that  unless  this  be 
done  "there  will  be  no  settled  principles  of 
law  far  the  guidance  of  either  the  Commis- 
sion or  of  the  oonrts,'  and  that  "the  inter- 
state railroad  companies  will  be  the  only 
persons  in  this  country  who  will  not  be  able 
to  obtain  the  opinion  of  the  courts  npon 
questions  of  law  which  vitally  affect  their 
interest."  We  think  the  apprehension  is 
groundless  and  is  demonstrated  to  be 
groundless  by  tbe  ease*  cited.  In  all  tf 
them  legal  propositions  were  reviewed  as 
elements  in  the  inquiry  of  the  reasonaUe- 
M  of  a  rate.  Those  cases,  however,  an 
marked  contrast  to  the  pending  case.  It 
will  be  observed  that  in  them  the  instances 
very  simpis.  There  was  a  saliuit  cir- 
tanee  in  earii  of  them  about  which 
then  was  no  uncertainty.  In  other  words, 
unconfnsed  by  dispute  and  was  not 
put  to  question  hy  a  conflict  of  testimony. 
A  definite  legal  propoaition  unmixed  with 
faet  was  presented,  and  the  only  act  of 
judgment  exercised  by  the  Commission  w»b 
to  reject  it. 

In  Qncionatl,  N.  0.  ft  T.  P.  R.  Oo.  v.  Ib- 
terstate  Commeree  Commisaion,  poasing  on 
the  eSect  of  a  shipment  on  a  through  btll 
of  lading  to  give  jurladlction  t«  the  Osm- 
misajon  (in  wUeh  the  Commission  was  sua-  _ 
tained),  tbe  questions  presented  wen  tht§ 
power  in  the  Commiaaioi'to  fa  a  maxima^  ■ 
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Tat«,  Mid  whether  c(it>ip«titiTe  eonditioiu 
could  be  eoQBidered  bj  %  Tftilroad  in  fixing 
«  greater  charge  for  a  shorter  than  a  longer 
distaaoe  on  its  own  Una.  It  waa  decided 
that  the  power  to  pasi  on  the  reaeonable- 
Besa  of  an  exiBting  rate  did  not  impiy  the 
power  to  prescribe  a  rate.  On  the  eondi- 
tlona  alTectiag  competition  It  waa  not  found 
seoeBsar;  to  pais,  but  the  following  pasaage 
is  worth  the  quoting  aa  bearing  on  the  con- 
tention of  appellanta: 

It  haa  been  fordUj  afgned  that,  in  the 
present  caae,  the  CommiMJon  did  not  give 
due  weight  to  the  facts  that  tended  to  show 
that  the  circunutanoea  and  conditiona  wen 
ao  dUaimilar  aa  to  justify  the  rates  charged. 
But  the  qneetion  was  one  of  fact,  peculiarly 
within  the  proTlnee  of  the  Commission, 
whoae  eoncluBione  hare  been  accepted  and 
approved  bj  tiie  cirenit  court  of  appeals, 
and  ws  find  nothing  in  the  record  to  make 
it  our  duty  to  draw  a  difTerent  oonelualon." 

In  Texas  ft  P.  K.  Co.  t.  Interstate  Com- 
merce Commiasioo,  ocean  eompetition  aa 
eonatituting  a  diaaimilar  oonditlon  and  aa 
Justifying  a  difference  in  rates  between  im- 
port and  domestle  traffic  was  the  drenm- 
stanee  considered.  The  Interstate  Com- 
meroe  Oommisaion  had  ruled  againat  auob 
eompetition  as  a  factor,  and  condemned 
rates  made  In  view  of  It  to  be  undue  and 
nnjoat.    The  court  obaerred: 

"But  we  understand  the  view  of  the  Oom- 
misaion to  haT«  been  that  it  was  not  com- 
petent for  the  Commiaaion  to  consider  such 
facts — that  it  was  shut  up  by  the  terms  of 
the  act  of  Congress,  to  consider  only  au^ 
'drcumatances  and  conditions'  as  pertained 
to  the  articles  of  traffic  after  they  had 
reached  and  been  delivered  at  a  port  of  the 
United  States  or  Canada.' 

And  further; 

"We  have,  therefore,  to  deal  only  with  a 
question  of  law,  and  tliat  ia.  What  ia  the 
true  constmetion.  In  respect  to  the  matters 
Involved  in  the  present  controversy,  of  the 
act  to  regulate  commercet  If  the  construc- 
tion pnt  upon  the  act  by  the  Commission 
^  was  right,  then  the  order  waa  lawful;  other- 
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*  The  ruling  of  the  Commission  was  re- 
in Interstate  Commerce  Commission  v. 
Alabama  Midland  &.  Co.  108  tT.  5.  144,  42 
L.  ed.  414,  18  Sup.  a.  Eep.  45,  there  was 
passed  upon  a  decision  of  the  CommisBion 
that  the  competition  of  river  lines  of  trans- 
portation woB  not  a  factor  to  be  considered 
when  determining  whether  property  trans- 
ported over  the  same  Hne  is  carried  under 
"substantially  similar  drcurastances  and 
eonditions,"  as  that  phrase  is  found  in  the 
4th  section  of  the  intarrtata  oommeroe  act. 

sa  fi.a— ts. 


The  dedslon  waa  declared  to  be  an  errone- 
ous construction  of  the  act. 

In  Loniaville  ft  N.  R.  Co.  v.  Behlmer  (pass- 
ing by  aubordinate  questions}  the  dominant 
element  was  the  oonstmction  of  the  4th 
aection  of  the  interstate  commeros  act.  The 
Commiaaion  and  the  drcuit  court  of  ap- 
peals, it  waa  aaid,  "mistakenly  considered 
as  a  matter  of  law  that  competition,  how- 
ever material,  arising  from  carriers  who 
were  subject  to  the  act  to  regulate  com- 
merce, could  not  be  taken  into  consideration, 
and  likewise  tliat  all  competition,  however 
BUbatantial,  not  originating  at  the  initial 
point  of  the  traffic,  waa  equally,  as  a  mat- 
ter of  law,  excluded  from  view." 

In  all  these  cases,  therefore,  there  was 
a  single,  distinct,  and  dominant  propoaition 
of  law  which  the  CommisBion  had  rejected, 
and  the  exact  influence  of  which.  In  its  de- 
cisions, could  be  estimated.  Indeed,  they 
were  mere  constructions  of  the  statute,  the 
delegation  of  the  Commiaaion's  dutiea  and 
power.  Let  us  now  see  what  the  proposi- 
tions are  whidi  appellants  propose  for  our 
adoption.  They  are  presented  as  presump- 
tions of  law,  which  dispense  with  evidence 
until  rebutted,  or  countervail  evidence  by 
their  probative  force.  (1)  That  the  rate 
published  by  a  carrier  ia  reasonably  low. 

(2)  A  rate  i^on  a  oommodity,  made  by  the 
competition  of  carriers,  is  reasonably  low, 
and  the  burden  la  on  him  who  assails  It. 

(3)  A  rate  upon  a  commodity  as  low,  or 
lower,  than  the  majority  of  rates  charged 
by  other  earriera  for  the  transportation  of 
the  aame  grade  of  commodities  for  similar 
distances  in  the  same  or  other  territory,  isa 
reasonaUy  low,  and  the  burden  la  upon  himlj 
wbo'lnaista   that  It   Is   unreasonably  high.* 

(4)  A  rate  charged  by  a  carrier  which  haa 
the  "strongest  possible  motive"  to  develop 
and  Increase  a  traffic  In  a  particular  com- 
modity, and  has  maintained  such  rate  for  a 
"long  series  of  years,"  so  as  to  have  induced 
a  large  and  continuous  increase  of  business 
in  that  commodity  and  of  the  capital  In- 
rested,  is  reasonably  low.  (6)  Rates  being 
so  adjusted  upon  a  commodity  aa  to  enable 
it  to  move  with  profit  to  the  shipper,  what- 
ever the  eonditions  of  the  market,  reducing 
the  rate*  as  the  market  declines,  only  ia- 
creasing  them  aa  the  market  improves,  a 
particular  increase  is  reaaonable  If  it  be 
shown  that  the  percentage  of  increase  haf 
been  greater  in  the  price  of  the  commodity 
tlian  in  the  ratea  on  It.  (0)  Bates  reduced 
to  meet  a  market  depression,  and  kept  in 
effect  during  the  depression,  and  Increased 
when  the  depression  ceases,  which  doss  not 
cause  the  increased  rates  to  exceed  the  rates 
that  were  maintained  by  the  carrier  prior 
to  the  depression,  are  reaaonable.  (T)  (S) 
Increase  in  rates  upon  all  eonunoditiea  Im- 
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putiftlly  to  meet  largelj  inenued  Mcpea- 
ditnre*  on  aecoimt  of  an  abnormal  Increasa 
in  the  TolumB  of  trafflo  is  rauonabte,  "pro- 
Tided  the  groM  earning*  of  the  earrier  yteld 
Iws  than  ths  normal  proportion  of  net 
earninga."  Or  provided  the  pereentage  of 
Inereaae  has  been  greater  in  the  oper- 
ating expensM  of  the  carrier  than  In 
the  rate*  upon  the  eommoditf.  (S)  (10} 
Upon  the  auppoBition  that  certain  Im- 
proremente  have  been  made  necessarj  hj 
"an  abnormal  increase  of  traffic,"  thej 
■hould  be  taken  into  account  In  ddtermlntng 
the  reaMnableueaa  of  an  Inerease  of  rates 
upon  a  eotnntoditf ,  whether,  aa  a  matter  of 
bookkeeping,  the  expenditure*  should  be 
charged  to  capital  account  or  to  the  oper- 
ating expenaee;  and  without  regard  to  the 
fact  whether  suoh  expenditures  hare  been 
paid  out  of  the  carrier's  earnings  or  have 
been  provided  for  by  the  Iseuance  of  bonds. 
(11)  A  rate  on  a  commodity  is  profitable  if 
It  exceeds  the  cost  of  its  movement;  and 
yet  the  rate  may  be  unreasonably  low  if  it 
a  does  not  contribute  Its  fair  share  to  operat- 
IJ  ing  expanses,  tares,  and  fixed  oharges. 
■  *  If  these  propositions  should  be  granted  ae 
axioms  of  transportation  there  la  the  difil- 
culty,  as  we  have  already  pointed  ont,  of 
determining  to  what  extent — that  is,  wheth- 
er to  prejudicial  extent,  if  at  all — they  were 
disregarded  by  the  Commissian  and  by  the 
circuit  court.  The  drcnit  court  afflrmed  the 
order  of  the  Commission,  and  It  Is  an  In- 
stant assumption  that  tbe  conrt  oonsidered 
all  the  elements  in  the  testimony  and  in- 
ferences from  it.  And  the  propositions  of 
appellants  are  inferences  of  mixed  law  and 
fact,  hence  disputable, — may  be  overcome 
or  counterpoised;  and,  therefore,  the  eonrt. 
In  reaching  its  ultimate  judgment,  may  have 
given  them  all  the  weight  to  which  they 
were  entitled. 

It  is  almost  impossible  to  disenes  the  con- 
tentions of  appellants  without  bringing  for- 
ward the  elemental.  A  presumption  is  the 
expression  of  a  proceae  of  reasoning,  and 
most,  if  not  all,  the  rules  of  Indirect  evi- 
dence may  be  expressed  as  such.  We  can- 
not go  far  in  the  investigation  of  any  con- 
troversy without  finding  ourselves  com- 
pelled to  infer  one  fact  from  another,  but 
we  would  not  therefore  be  justified  in  de- 
claring such  Inferences  legal  axioms.  It  is 
to  this  that  appellants  invite  us  and  seek 
to  erect  disputable  inferences  from  conduct 
that  may  have  many  explanations  Into  in- 
tendments of  law. 

In  this  connection  Texas  ft  P.  B.  Oo.  v. 
Interstate  Commerce  Commission,  snpra,  is 
an  Instructive  cass.  In  that  case,  we  have 
seen,  it  was  decided  that  whether  the  rate 
was  reasonabht  or  unreasonable  was  a  quea. 
tlon,  whatever  Its  theoretical  nature,  for 


the  tribunal  that  decides  npon  matters  of 
fact.  Among  other  cases  eited  to  sustala 
that  position  was  Denaby  Main  Colliery  Co. 
v.  Uanehester,  etc  B.  Co.  S  Railway  &  Canal 
TrafBc  Cases,  420.  In  that  case  it  was  de- 
clared that  reasonableness  of  a  rate  was  a 
question  of  fact,  and  not  reviewable  by  an 
appellate  court  unless  drcnmstanees  which 
ought  to  have  been  considered  were  not  con- 
sidered, and  that  a  decision  must  be  arrived 
at  fairly  looking  at  all  the  circumstances 
that  ar*  proper  to  be  looked  at.  Tbe  appel- 
lant in  the  case  contended  against  the  con- « 
slderation  by  ths'railway  eonunissioners  of  ■ 
competition  between  two  places,  and  the 
court  of  appeals,  replying,  said: 

"If  the  appellants  can  make  out  that,  in 
point  of  law,  that  is  a  consideration  which 
cannot  be  permitted  to  have  any  inSuence 
at  all,  that  those  drcumstances  must  be 
rigidly  excluded  from  consideration,  and 
that  they  are  not  oircumstonces  legitimately 
to  be  considered,  no  doubt  they  establish 
that  the  court  below  has  erred  in  point  of 
law.  But  It  Is  neoessary  for  them  to  go  as 
far  as  that  in  order  to  make  any  way  with 
this  appeal,  because  onea  admit  that  to  any 
extent,  for  any  purpose,  the  question  of  com- 
petition can  be  allowed  to  enter  in,  whether 
the  court  has  §^ven  too  much  weight  to  It  or 
too  little  becomes  a  question  of  fact,  and 
not  of  law.  The  point  is  undoubtedly  a  very 
important  one." 

And  it  may  be  well  to  say  here,  as  a  sug- 
gestive principle  throughout,  that  it  was 
pointed  out,  such  conclusions  of  fact  were 
"to  be  arrived  at,  looking  at  the  matter 
broadly  and  applying  common  sense  to  the 
facts  that  are  proved."  The  remarks  of 
Willes,  J.,  in  Phipps  v.  London  A  N.  W.  R. 
Co.  [1892]  2  Q.  B.  pp.  220,  230,  when  the 
case  was  before  the  railway  commissioners, 
were  in  effect  approved.  This  court  also 
quoted  them,  Willes,  J.,  said,  speaking  of 
the  questions  of  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of 
any  particular  person  under  |  2  of  the  rail- 
way and  canal  traffic  acts,  that  they  were 
eminently  practical,  "and  if  this  court  ones 
attempts  the  hopeless  task  of  dealing  with 
qusstions  of  this  kind  with  any  approach 
to  mathematical  aocuracy,  and  tries  to  in- 
troduce a  precision  which  is  unattsinabls 
in  commercial  and  practical  matters,  it 
would  do  Infinite  mischief  and  no  good." 

It  is  conceded,  as  we  have  said,  that  tbe 
presuniptiona  oontended  for  by  appellants 
are  mixed  of  law  and  fact,  except,  may  be, 
those  which  we  shall  presently  consider.  If 
either  element  Is  dominant  In  such  pm- 
Bumptlons,  it  must  be  that  of  fact.  In  oth- 
er words,  the  fact  must  be  ascertained  be- 
fore the  law  draws  its  inference.  This  Is  5 
especially    pertinent    to>  the    propositlooa* 
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urged  iy  appellant*.  Let  u*  iIlnitnU«. 
Take,  for  example,  the  Mcond  proposition, 
thai  "t,  rata  upon  a  commodity  made  by 
competition  of  carrien  Is  reuMiwb^  low, 
■nd  tlie  bnrdeti  it  on  him  who  aasaili  It." 
But  enppose  competition  la  not  establiihed, 
«r  U  disproved,  what  beeoinea  of  the  Infer- 
ence and  the  ontu  of  proof  dependent  upon 
ItT  The  question  marki  the  condition  that 
mppellanta  encounter  in  the  findings  of  the 
Comniission.  The  findings  of  the  Commia- 
■ion  in  effect  negatlTe  the  facta  upon  which 
the  propositions  depend.  In  atlll  greater 
degree  there  la  Illuatration  in  the  first  prop- 
oiition.  That  proposition  is  an  inferenee 
from  an  Inference,  aa  we  ahall  preaeatlj' 
point  ont.  The  reaaonableneaa  of  the  rate 
ia  inferred  from  competition,  and  competi- 
tion it  inferred  from  the  publication  of  the 

Tbie  comment,  It  nuty  be  aaid,  Is  not  ap- 
plicable to  the  ninth  and  tenth  propoattiooa 
of  appellants,  aa  the;  present  propositlooa 
of  law  which  were  not  onlj  diaregarded  bj 
the  Commlsaion,  but  the  antithesis  of  them 
waa  aeserted  in  the  eighth  finding.  This 
eontentlon  must  be  speei&eall;  considered. 
The  Conuniasion  finds  that  the  net  and  groaa 
eamloga  of  the  appellants  have  grown  from 
year  to  year,  and  alao  that  what  they  hav* 
reported  as  operating  expenses  have  alto 
grown.  But  In  these  operating  expensee 
there  were  included  "expenditures  for  real 
eatate,  right  of  way,  tunnels,  bridges,  and 
•tfaer  strictly  permanent  improvements,  and 
alao  for  equipment,  aueh  as  locomotives  and 
•an."  The  CommlBsion  expressed  the  opin- 
ion that  snch  expenditures  should  not  be 
Aarged  to  a  single  year,  but  "should  be, 
ao  far  aa  practicable  and  so  far  as  nitei  ex- 
acted from  the  public  are  ooncemed,  'pro- 
jected proportionately  over  the  future.'" 
And  it  waa  laid:  "If  these  large  amount* 
ara  deducted  from  the  annual  operating  ex- 
penses reported  by  the  defendants  (appel- 
lanta),  it  will  be  found  that  the  peroentage 
«f  operating  expenses  to  earnings  has  in 
tome  instances  diminished  and  in  othen  in- 
veased  to  no  material  exttot."  The  ezaet 
effect  of  the  dlfferenoe  of  view  between  ap- 
9  pellaots  and  the  Commiaaion  aa  to  operating 
7  axpenaea  there  Is  no  testf  but  It  cannot  be 
■aid,  even  if  the  oommisaion  waa  wrong  aa  to 
anch  ezpenaes,  that  errar  in  its  nltimate 
oonclusion  is  demonstrated  or  that  the  cor- 
raetnesB  of  the  conclusion  Is  made  so  donbt- 
fnt  aa  to  justify  a  reversal.  The  findings 
ahow  that  the  old  rates  were  profitable  and 
that  dividends  were  declared  even  when  per- 
manent improvementa  and  equipment  were 
dwrged  to  operating  expenses.  But  may 
tbcy  be  ao  ehargedl     Appellant*  eontead 


that  the  answer  should  be  so  obviously  la 
the  afflmative  that  It  should  be  made  as 
axiom  In  transportation.  On  prlnoipla  It 
would  seam  as  if  the  answer  should  be  oth- 
erwise. It  would  seem  as  If  expenditures 
for  additions  to  Bonstmetlon  and  equipment, 
aa  expenditures  for  original  construction 
and  equipment,  should  be  reimbursed  by  all 
of  the  tralBe  they  accommodate  during  th* 
period  of  their  duration,  and  that  improve* 
ments  that  will  last  many  years  should  not 
be  charged  wholly  against  the  revenue  of  a 
single  year.  But  it  la  insiated  that  Union 
F.  B.  Co.  V.  United  SUtes,  DO  U.  S.  40Z,  ZS 
L.  ed.  274,  eatablishes  the  oontrary.  That 
case  WM  not  eoneemed  with  rates  of  trana- 
portatlon  or  the  mla  which  should  deter- 
mine them  against  shippers.  It  waa  con- 
cerned with  the  Qonstniction  of  the  words 
"net  earnings"  in  an  act  of  Congrees,  6  per 
cent  of  which  earnings  were  provided  to  be 
applied  annually  to  a  loan  by  the  govern- 
ment to  the  railroad.  Conaiderlng  the  pro- 
vision  of  the  act  and  its  purpose.  It  waa 
conoloded  that  the  true  interest  of  tha 
government"  waa  the  same  aa  that  of 
stockholder*,  and  would  be  subaerved  by  en- 
oouraging  a  liberal  applioation  of  the  earn- 
ings to  the  improvement  of  the  worlu."  "It 
is  better,"  It  waa  said,  "for  the  ultimat* 
samirlty  of  the  government  in  reference  t« 
the  payment  of  Its  loan,  aa  wall  aa  for  th* 
servioe  which  ft  may  require  in  the  trans- 
portation of  Ita  property  and  malls,  that 
$100  should  be  spent  In  improving  the 
works,  than  that  it  should  reeeire  tS  to- 
wards tha  payment  of  Ita  aubsldy.  If  the  B 
per  cent  of  net  sandngs,  demandabla  from 
the  eompany,  amonnted  to  a  new  Indebted-  ^ 
ness,  not  due  before,  like  a  rent  accruing* 
npon  a  lease,  a  mor^i rigid  rule  might  be  In-* 
sisted  on.  But  it  Is  not  eo;  the  amount  of 
the  Indebtedness  Is  fixed  and  unchangeable. 
The  amomit  of  the  S  per  cent  and  its  re- 
eeipt  at  one  time  or  another  la  simply  ft 
question  of  earlier  or  later  payment  of  k 
debt  already  fixed  in  amount.  If  the  em- 
ployment of  any  earnings  ef  the  road  la 
m.iriiij.  improvements  lessens  the  amount 
of  net  earnings,  the  government  lose*  noth- 
ing thereby.  The  only  result  Is,  that  a  less 
amount  Is  presently  paid  on  its  debt,  whilst 
tha  general  seourity  for  the  whole  debt  is 
largely  increased."  The  interest  of  the  gov- 
ernment in  the  improTement  of  the  road 
was  even  greater  than  that  of  a  stockhold- 
er. This  was  manifest  from  its  munificent 
gift  of  lands.  In  addition  to  its  generous 
loan  of  credit.  As  benefactor  of  the  road 
and  as  creditor  of  It,  aa  a  government  eon- 
aened  with  the  deridopmant  of  the  conn- 
tiy,  H  a  mon^  lander  eonesrasd  with  tha 
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«iieiit  of  seeoilty,  "the  tmo  Interest'*  of 
the  Doited  States  might  be  that  revenue 
ritonid  be  applted  to  improvemeoti.  Ptj- 
KBnt  of  the  debt  woe  only  postponed,  not 
denied,  KOd  this  and  the  other  eonsldera- 
tlona  might  well  determine  the  constructfon 
of  word!  in  the  statute  which  were  capable 
of  different  meanings.  But  such  Is  not  the 
relation  or  concern  of  a  shipper  of  lumber. 
His  right  Is  immediate.  He  may  demand  a 
ierrice.  He  must  pay  a  toll,  but  a  toll 
measured  by  the  reasonable  value  of  the 
•ervice.  The  elements  of  that  value  may 
be  many  and  complex,  not  always  deter- 
minable, as  wc  have  seen,  with  mathematic' 
al  accuracy,  but,  we  think  it  li  clear  that 
instrumentalities  which  are  to  ba  used  for 
years  should  not  be  paid  for  by  the  reve- 
nues of  a  day  or  year;  and  this  is  the  prin- 
«iple  of  retums  upon  capital  which  exists  in 
durable  shape. 

The  first  proposition  submitted  by  appel- 
lants may  also  be  said  to  be  so  far  aheolute 
and  independent  of  evidence  as  to  be  con- 
■idered  as  a  presumption  of  law  simply. 
This  Is  contended  on  the  authority  of  Van 
PatUn  T.  Chicago,  M.  ft  St.  P.  R.  Co.  61 
Ved.  646.  It  is  difficult  to  analyze  the  case 
^  brieSy.  It  was  an  action  of  damages  a^nst 
J  the  railroad  for  charging  unjust  and  nnrea- 
*  sonable  rates  unde^the  assumption  that  fl 
8  and  9  of  the  interstate  commerce  act  gave 
inch  an  action,  though  the  railroad  had 
charged  according  to  the  schedule  of  rates 
flled  with  the  Interstate  Commerce  Com- 
mission. The  answer  of  the  railroad  set  up 
the  schedule  and  that  rates  had  been  charged 
shippers  in  accordance  with  it.  The  court 
overruled  a  demurrer  to  the  answer  and  ad- 
judged the  defense  good.  The  court  dis- 
euBsed  the  question  in  an  elaborate  opinion, 
and,  led  by  the  difOcultiea  of  applying  all 
of  the  provisions  of  the  act,  which  were 
enacted,  the  court  observed,  to  correct  "the 
mode  in  which  carriers  imposed  their 
oharges,"  sought  in  the  act  Itself  a  standard 
of  reasonableness. 

The  court,  in  its  opinion,  referred  to  the 
•vils  which  had  existed, — rebates  from  pub- 
lished schedules,  preferences  and  discrimi- 
nntions  against  shippers, — and  the  purpose 
and  hope  of  the  act  to  correct  them  through 
the  requirement  of  an  imperative  statutory 
standard,  and  by  that  and  other  require- 
ments to  establish  free  competition  between 
railroads,  and,  as  a  result  of  competition, 
reasonable  rates.  But  it  was  not  said  or 
Intended  to  be  said  that  competition  fol- 
lowed as  a  presumption  of  law  in  any  given 
oase.  The  court  did  not  intend  to  assert  a 
rule  deduced  from  the  eondaet  of  railroads, 
I   far  eonstamt  that  the   law  , 


would  base  a  presumption  upon  it  and  for- 
ever fix  It  as  one  of  its  intendments.  In- 
deed, the  court  meant  to  do  no  more  thaa 
to  deny  a  right  of  action  for  unreasonable- 
ness In  the  rates  aa  filed.  And  this  court. 
In  Texas  ft  F.  R.  Co.  v.  Abilene  Cotton  (HI 
Go.  204  U.  &  42<S,  51  U  ed.  S53,  27  Snp.  Ot 
Rep.  350,  has  decided  that  the  redress  of  a 
shipper  for  such  unreasonableness  must  be 
through  the  Interstate  Commerce  Commis- 
sion. It  Is  certain  that  a  presumption  that 
was  Bufliclent  to  defeat  an  action  in  the 
circuit  court  could  not  be  urged  to  defeat 
an  inquiry  by  the  Commission.  Of  course, 
if  a  complaint  should  be  filed  before  the 
Commission  and  no  proof  adduced  to  sup- 
port it,  we  cannot  doubt  but  that  the  com- 
plaint would  be  dismissed;  but  this  because 
of  the  principle  that  the  party  who  asserts! 
the  affirmative  In  any  controversy  ought'to* 
prove  the  assertion,  and  that  he  who  denies 
may  rest  on  bis  denial  until,  at  least,  the 
probable  truth  of  the  matter  asserted  has 
bean  established.  "The  reason  is  obvious: 
to  all  propositions  which  are  neither  the 
subject  of  intuitive  or  sensitive  knowledge, 
nor  probabilised  by  experience,  the  mind 
suspends  its  assent  until  proof  of  them  !■ 
adduced."     Best,  Presumptions,  |  32. 

There  are  other  contentions  of  appellants 
which  we  think  are  untenable.  One  only 
needs  comment.  It  is  s^d  that  it  was  error 
to  hold  the  advanoe  unreasonable  and  un- 
just because  the  charges  made  on  lumber 
to  Cairo  and  other  points  on  the  Ohio  river 
"are  mere  divisions  of  through  rates,  tho 
justness  of  which  neither  the  Interstato 
Commerce  Commission  nor  the  circuit  court 
has  any  jurisdiction  to  determine."  Indeed, 
it  fa  said,  to  do  so  is  an  exercise  of  a  leg- 
islative function.  We  think  the  contention 
is  In  efTeet  answered  by  Cincinnati,  N.  O. 
ft  T.  P.  R.  Co.  V.  Interstate  Commerce  Com* 
mission,  162  U.  S.  184,  40  L.  ed.  035,  6  In- 
ters. Com.  Hep,  301,  10  Sup.  Ct.  Rep.  TOO. 
If  the  contention  Is  intended  to  be  as  ox- 
tensive  aa  ita  words  seemingly  make  it,  ft 
would  withdraw  from  the  supervision  of 
the  Interstate  Commerce  Commission  and 
from  the  courts  every  shipment  over  two 
or  more  railroads.  There  necessarily  must 
be  some  apportionment  of  the  rates  Liptneen 
such  roads,  and  whether  the  advance  should 
be  made  in  the  rates  over  one  road  or  the 
other,  or  in  the  rates  over  all,  can  make 
no  difference.  In  other  words,  it  is  com- 
petent for  the  Commission  or  tbe  courts  to 
consider  the  through  rate,  however  ooh- 
posed.  It  must  not  be  overlooked  that  tho 
Commission  and  the  circuit  court  fomdttat 
the  advance  in  the  case  at  bar  woo  made 
by  agreement  between  tho  roods,  and  woo 


„Coogle 


IWW 


not  the  individiuJ  action  of  eadk,  iodueed 
bf   competition.     It   is   true   the   contrary 
fact  U  oasMted.    It  is  asserted,  that  audi 
MtioD  was  tlte  lesult  of  competition,  and, 
that  the  "legal  ralne"  to  which  competition 
wa*  entitled  was  not  ^ven  it.     The  argu- 
ment to   support  the  eontentloD  has  sot 
eonvinced  us.      The  inquiry  wu  esBentially 
^  one  of  fact,  and  the  attempt  to  make  eom- 
S  petition  an  inference  of  law  and  domiDat- 
>  Ing  against  the'&idiiigs  of  the  Commission 
and  their  affirmance  by  tlie  circuit  court  we 
have  already  rejected. 

But  little  more  discussion  Is  necessary. 
The  concession  of  counsel  with  which  we 
hare  commenced  this  opinion  is  a  frank 
lecognitiou  of  the  effect  which  this  court 
has  given  to  the  decisions  of  the  Interstate 
Gommeree  Commission  on  questions  of  fact. 
And  we  have  said  very  recently;  "The 
rtatute  gives  prima  facie  effect  to  the  find- 
ings at  the  Commission,  and,  when  those 
findings  are  concurred  in  by  the  circuit 
eourt,  we  think  they  should  not  be  inter- 
fered with  unless  the  record  establislies  that 
dear  and  unmistakable  error  has  been  com- 
mitted." Cindmiati,  H.  ft  D.  R.  Go.  t.  In- 
terstate Commerce  Commission,  200  U.  8. 
142,  SI  L.  ed.  99S,  27  Sup.  Ct  Bep.  648. 

It  is  true,  appellants  assert,  that  clear 
and  unmistakable  error  has  been  oommlt- 
ted,  but  upon  ground  untenable,  oa  we 
have  seen.  And  the  present  case,  above  all 
others,  calls  for  the  application  of  the  mis. 
The  question  submitted  to  the  Commisaion, 
M  we  hare  said,  with  tiresome  repetition, 
perhaps,  was  one  which  turned  on  matters 
of  fact.  In  that  question,  of  course,  there 
were  elements  of  law,  but  we  cannot  sec 
that  any  one  of  these  or  any  circumstances 
probatiTS  of  the  conclusion  was  overlooked 
or  disregarded.  The  testimony  was  volu- 
minous. It  is  not  denied  that  it  was  oonflict- 
ing,  and,  by  concession  of  counsel.  It  In- 
eluded  a  large  amount  of  testimony  taken 
on  bebalf  of  appellants  in  support  of  the 
propositions  contended  for  by  them.  Wheth- 
er the  Commission  gave  too  much  weight 
to  some  parts  of  it  and  too  little  weight  to 
Other  parts  of  It  is  a  question  of  fact,  and 
not  of  law.  It  seems  from  the  findings,  re- 
port, and  conclusions  of  the  Commission 
that  it  considered  every  dreumstanee  perti- 
nent to  the  problem  before  it. 

Further  testimony  was  taken  by  ths  dr- 
enit  court  and  its  judgment  confirmed  that 
of  the  Commission  aud  approved  its  order. 
Decree  affirmed. 


Ur.  Justice  Brewai  disaentad. 


SOUTHERN  E.  CO.  t.  TIFT.  T0» 

(to6  n.  a  411) 
SOUTHERN  RAILWAY  COMPANY  «t  tL, 


H.  H.  TIFT  et  aL,  Appellees. 

Action— remedy  for  exacting  nnreasonaU* 
interstate  rate — necessity  of  action  by  la* 
terstats  Commercs  Commission. 

1.  The  rule  that  an  action  at  law  to  re- 
cover azoessive  interstate  freight  charges 
cannot  be  maintained  in  advance  of  action 
by  the  Interstate  CommeriK  Commission 
will  not  prevent  a  Federal  circuit  court 
which  has  suspended  proceedings  on  a  bill 
seeking  relief  from  an  advance  In  freight 
rates,  pending  action  by  the  Commission, 
from  granting  relief  In  the  exercise  of  its 
powers  under  the  act  of  February  4,  18ST 
(24  Stat  at  L.  STB,  chap.  104,  U.  S.  Comp. 
Stat.  1901,  p.  3154),  i  10,  as  a  court  of  equi- 
ty, on  a  petition  filed  after  the  Commissioit 
has  acted,  stating  the  substance  of  the  find- 
ings of  the  Ootnmission,  and  containing  a 
copy  of  its  report  and  opinion,  where  de- 
fendants have  stipulated  in  open  court  that, 
in  case  complainants  prevailed,  decree  of 
restitution  might  be  mooe. 

Trial— etipntation—jttdicial  enforcement  of 
order  of  Interstate  Commerce   Commit- 

2.  Parties,  after  action  by  the  Inter- 
state Commerce  Commission  declaring  an  in- 
creased freight  rate  to  be  unreasonable,  may 
make  a  valid  stipulation,  in  the  subsequent 
proceedings  had  in  the  Federal  court  under 
the  act  of  February  4,  1887,  |  16,  that  such 
court  may  adjudge  the  amount  of  the  repa- 

Judgment— stipolation — enfordng  order  of 
Interstate  Commerce  Commission. 
S.  The  final  decree  of  a  Federal  dr- 
cuit  court  In  the  proceedings  prosecuted  un- 
der the  act  of  February  4,  1S37,  I  IS,  after 
action  by  the  Interstate  Commerce  Commis- 
sion declaring  an  increased  freight  rate  to 
be  unreasonable,  may  direct  an  order  of  ref- 
erence to  tbs  standing  master  of  the  plead- 
ings and  evidence  in  the  cause,  with  In- 
structions to  ascertain  the  sum  of  the  in- 
erease  in  rates  paid  since  the  rat«  went 
into  efi'ect,  where  defendants  stipulated  In 
open  court  that.  In  ease  complainants  pre- 
vailed, a  decree   of   restitution   might  ha 

[No.  eoi.] 


APFEAIi  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  affirming  a  decree  of 
the  Circuit  Court  for  the  Southern  Dis- 
trict of  Georgia,  enjoining  interstate  car- 
riers from  enforcing  an  increased  freight 
rate  on  lumber.    Affirmed. 

Bee  same  ease  below,  138  Fed.  763. 

The  facts  are  stated  in  the  opinion. 

Ur.  Xd.  Baxter  for  appellants. 

Messrs.    William    A.    Wimbish,    WilUaa 
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Hepborn  Rnsadl,  W.  D.  ElHa,  uid  EllU, 
_Wiinbish,  &  Ellii  for  appelleea. 

•  •  Mr.  Jmtlce  UcEcniia  delirered  tha  oi^- 
ion  of  the  court: 

This  U  m  appeal  from  a  d«crM  of  tha 
rircuit  court  of  appeals  affirming  a  de- 
eree  of  the  circuit  court  for  the  southern 
district  of  Georgia,  adjudging  an  advance 
fat  freight  rates  made  hj  appellants,  to  be 
effectiva  June  22,  1903,  upon  yellow  pine 
•f  htinber,  of  2  cents  per  100  pounds  over 
«  rates  previously  In  force,  to  be  unjust  and 

*  tmreaaonable,  and  enjoining*  the  appellants, 
Jointly  and  severally,  from  maintaining  the 
same,  "in  to  far  as  they  apply  to  shipments 
ef  lumber  from  points  In  Georgia  to  Ohio 
river  destination*  and  points  baaing  there- 
on." 

Tha  original  bill  was  Sled  April  U,  1903, 
by  appellees,  to  enjoin  such  advance  in 
rates,  and  a  temporary  rastralning  order 
waa  isBUed  and  notice  to  appellants  to  show 
cause  why  an  injunction  should  not  issue. 
On  Uay  8  the  bill  was  amended.  On  May 
12  the  appellants  filed  a  demurrer  to  the 
amended  bill  for  want  of  juriidictlon  in 
tlt«  court  as  a  court  of  eqtiity  and  as  a 
eonrt  of  the  United  States,  and  the  South- 
eaatem  Freight  Association  filed  an  anawar. 
AppeiiantB  also  filed  a  response  to  the  or- 
der to  show  cause.  On  May  10  the  demur- 
rer was  OTcrruIed,  The  temporary  injunc- 
tion was,  however,  dissolved,  but  the  follow- 
ing condition  was  expressed: 

"In  case  the  reapondents  shall  enforoe 
tha  rates  complained  of,  and  the  complain- 
ants shall  make  proper  application  to  the 
Interatata  Commerce  Commission  to  redreas 
their  alleged  grievances,  the  court  will  en- 
tertain a  renewed  application  on  the  record 
as  made,  and  such  appropriate  additions 
thereto  as  may  be  proposed  by  either  party, 
for  enoining  the  enforcement  of  such  rates 
pending  the  investigation  of  the  Conimia- 
■ion,  unleaa  otherwise  dissolved,  and,  on 
presentation  to  the  court  of  the  report  of 
the  Commission,  such  other  action  be  taken 
as  will  be  conformable  to  law  and  the  prin- 
ciples of  equity."    138  Fed.  758. 

The  appellants  took  the  steps  preaeribed 
by  the  interstate  commerce  act  to  put  the 
•dvanced  rates  into  effect,  and  the  appel- 
leea,  on  June  23,  1903,  filed  a  petition  be- 
fore the  Interatata  Oommarce  Commisilon, 
charging  that  "in  promulgating  aaid  tariff 
of  increased  ratei,  and  maintaining  and  en- 
toreing  the  aama,"  the  appellants  were  aet- 
faig  "in  concert  with  each  other  and  with 
other  lumber-carrying  roads,"  who,  'with 
them,  were  "oomembera  of  the  Southeastern 
Freight  Aaaociation."  Tha  petition  also 
charged  that  the  advance  waa  "sj'bitrary, 
«Breason«ble,  and  uujust,"  and  prayed  for 


an  order  commanding 'appellants,  and  each* 
of  them,  to  desist  from  enfordng  the  ad- 
vance. All  af  the  appellants  except  tha 
Macon  k  Birmingham  Bailway  Company 
filed  a  joint  and  several  answer,  in  which 
they  traversed  the  allegations  of  the  peti- 
tion and  pleaded  justification  by  the  condi- 
tions affecting  the  roods  and  the  traffic. 
They  also  alleged  that  the  Georgia  Saw 
Mill  Asaodation,  to  which  appellees  be- 
longed, was  a  combination  in  restraint  of 
trade  and  commerce,  and  that,  therefore, 
appellees  did  not  "come  before  the  Commis- 
sion with  clean  hands."  A  great  deal  of 
testimony  was  taken  on  the  issues  present- 
ed,  and  the  Commission  found  and  con- 
cluded that  the  advance  in  rates  "was  not 
warranted  by  the  testimony,  and  that  tha 
increased  rates  put  in  force  June  22,  1903, 
were  unreasonable  and  unjust."  The  spe- 
cific findings  and  couclusioua  of  the  Com- 
mission are  reported  in  10  Intera.  Com.  Sep, 
543.  After  the  petition  was  filed  before 
the  Interstate  Commerce  Commission,  but 
before  final  action,  appellees  ^led  an  amend- 
ed bill  and  again  moved  the  circuit  court  for 
an  injunction.  In  the  amended  bill  It  was 
alleged  that  appellants,  after  the  dissolution 
of  the  reatraiuing  order,  filed  with  the  In- 
terstate C<Hnmerce  Commission  and  gave 
public  notice  that  on  June  22,  1003,  the  ad- 
vance in  sales  on  lumber  would  be  estab- 
lished and  put  in  effect,  and  such  advance 
became  effective  June  22,  1903.  The  appel- 
lants, in  a  joint  and  several  answer,  admit- 
ted the  averments  of  the  amended  bill,  but 
reserved  the  benefit  of  their  demurrer  to 
tha  original  bill.  The  motion  for  an  in- 
junction was  dismissed.     123  Fed.  789. 

The  Commission  mode  its  order  herein- 
before referred  to  on  the  7th  of  February, 
I90S,  and  on  March  IT,  190G,  tha  appelleea 
preaented  a  petition  to  the  circuit  court 
stating  the  substance  of  the  findings  of  tha 
Commission,  and  attaching  a  copy  of  its 
report  and  opinion. 

An  order  to  show  causa  waa  issued.  On 
June  S,  lOOS,  appellants  filed  a  joint  and 
several  answer,  which  waa  verified.  Tha 
Southeastem  Aasociatlon  answered  sepa-  ^ 
rately.  The  appellees  also  filed  a  supple- !J 
mental  bill,  the  purpose  of  which'waii  to* 
obtain  restitution  of  tha  exceaa  of  rates 
charged  over  those  which  it  waa  alleged 
were  reasonable.  To  tbia  bill  a  demurrer 
was  filed. 

It  was  stipulated  by  counsel  of  the  re- 
apective  parties  that  the  testimony,  includ- 
ing exhibits  taken  before  the  Intentate 
Commerce  Commission,  should  be  filed  in 
the  case,  subject  only  to  objectiona  to  Im 
relevancy.  In  addition  to  such  testimony 
other  evidence  was  aubmitted  to  the  cir- 
cuit court,  and  that  court  rauderad  a  deoras 
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July,  IMW,  VbMl  tlta  tdrance  In  nit*  "from 
hunbar-ahlpping  point*  within  tlie  stata  of 
Q«oi'gia  to  Ciacinncti,  LouIitUIb,  IEtuu- 
TiUe,  Cairo,  lod  points  on  the  Ohio  river  or 
«roaaiiigB  vaa  and  !■  exoesaive,  unreaaon- 
kble,  and  unjuat,  and  in  riolation  of  tha 
proTisions  of  the  act  of  Congreaa  known  aa 
tha  act  to  r^pilate  commerce,  and  the 
amendments  thereto,  and  that  the  rates  and 
dkargea  reanlting  from  said  advanoa  are 
UkewUe  exceHive,  unreaaonable^  and  nn- 
}aat,  and  in  Tiolatlon  of  the  act  to  regulata 
commerce."  The  appellant*  were  enjoined, 
aa  we  have  already  said,  from  enforcing  the 
advance. 

The  decree  alio  directed  an  order  of  ref- 
erence to  the  standing  master  of  the  plead- 
Ingi  and  evidence  in  tha  canso,  with  iustme- 
tions  to  ascertain  the  sum  total  of  the  in- 
erease  in  rates  paid  bj  each  of  tha  ^tpelleee 
and  other  membeis  of  the  Georgia  Saw 
mil  Astociation  to  either  or  all  of  the  ap- 
pellants since  the  rate  went  into  affect. 
TUs  waa  done,  the  decree  recited,  ia  pur- 
suance of  a  stipulation  made  by  the  n- 
spondenta  (appellants)  in  open  court  that, 
in  case  the  oomplMnants  (appellees)  pre- 
vailed, decree  of  restitution  might  be  made. 
ISB  Fed.  7S3.  The  decree  was  sJBrmed  by 
the  dicnit   court   of   appeals   without   an 

On  the  merits,  as  distingoished  from  the 
questions  which  ooncern  tha  jurisdiction  and 
procedure  in  the  circuit  court,  this  case  is, 
though  varisut  in  some  detail  of  tacts,  sim- 
ilar in  principle  and  depends  upon  the  some 
legal  conBiderB.tions  as  Dlinois  C.  R.  Co.  v. 
Interstate  Commerce  Commisalnn,  juft  dedd- 
^.ta.  [20C  U.  S.  441,  51  L.  ed.  — ,  27  Sup.  Ct. 
^  Rep.  TOO.]  The  sdvanoe  hars  involved  grew 
*  out  of  the  same  action  by  the  railroads 
there  conaidered,  and  is  the  advance  there 
referred  to  as  having  beai  made  west  of  the 
UississippL  This  case  was  argued  and  sub- 
mitted with  that  and  depends  on  the  same 
ultimate  contentions.  We  need  not  repeat 
the  discussion  of  those  contentions,  nor 
trace  out  or  dwell  upon  tha  many  snb- 
sidiary  considerations  which  tha  assign- 
ments of  error  and  the  elaborate  liriafa  of 
counsel  present. 

In  the  case  at  bar,  however,  there  are  ai- 
■Ignmenta  of  error  baaed  on  tha  objections 
to  tha  jurisdiction  of  tha  circuit  court. 
These  might  present  serious  questions  in 
▼law  of  our  decision  in  Texas  &  P.  R.  Co. 
*.  Abilene  Cotton  Oil  Co.  204  tJ.  S.  426,  SI 
I*,  ed.  553,  27  Sup.  Ct  Rep.  3S0,  upon  a  dit- 
ferent  record  than  that  before  ua.  We  are 
not  required  to  say,  however,  that  because 
an  aotion  at  law  for  damages  to  reeover 
mreaaonable  rates  which  have  beem  exact- 
ed In  aooordance  with  the  schedule  of  ratea 
as  flled.  Is  foilddden  by  the  intersUte  aom- 


msree  aet,  a  suit  In  equity  Is  also  for- 
bidden to  prevent  a  filing  or  anforoemant 
of  a  aohcdula  of  unreasonable  rate*  or  a 
change  to  unjust  or  unreasonable  rates. 
The  elrcnlt  court  granted  no  rdief  prej- 
udldal  to  appellants  on  the  original  bUL 
It  aent  the  parties  to  tha  Interstate  Com- 
merce Commission,  where,  upon  sufficlemt 
pleadings,  identical  with  those  before  tha 
court,  and  upon  testimony  adduced  upon 
the  iaauea  made,  tha  decision  waa  adverse 
to  the  appellants.  This  action  of  the  Com- 
mission, with  its  findings  and  eondusiona, 
waa  presented  to  the  circuit  court,  and  it 
waa  upon  these,  in  effect,  the  decree  of  tha 
court  was  rendered.  There  was  no  demur- 
rer to  that  petition,  and  the  testimony  tak- 
en before  the  Commisdon  was  stipulated  in- 
to tha  case,  and  the  opinion  of  the  court 
redtes  that,  "with  equal  meritorious  pur- 
pose, counsel  for  the  respective  partiea 
agreed  that  this  would  stand  for  and  be 
the  hearing  for  final  decree  in  equity." 

It  was  certainly  competent  for  the  ap- 
pellees to  proceed  in  the  drcuit  court  un- 
der I  18  of  tha  interstate  commerce  act 
(24  Stat,  at  L.  879,  chap.  IM,  U.  S.  Comp. 
Stat.  1901,  p.  3164)  and  to  apply  by  patiticMiqg 
to  the  drcuit  court,  "sitting  in  equity,"!* 
for  tha  court  to  hear  and  determine*  tha* 
matter  "as  a  court  of  equity,"  and  issue  an 
injunction  'Vir  other  proper  process,  manda- 
tory or  otherwise,"  to  enforce  the  order  of 
the  Commission.  We  think  that,  under  tha 
broad  powers  oonferred  upon  the  circuit 
court  by  J  16  and  the  direction  there  given 
to  the  court  to  proceed  with  efficiency,  but 
without  the  formality  of  equity  proceedings, 
"but  in  eudh  manner  as  to  do  justice  in  tha 
premisGe,"  and  in  view  of  the  stipulation 
of  the  partiea,  redted  in  the  decree  of  tha 
court,  the  appellants  are  preduded  from 
making  ths  objection  tliat  the  court  did  not 
have  jurisdiction  to  entertain  the  petition 
and   grant   the   relief   prayed    for    and   de- 

But  objection  (a  made  to  the  extent 
of  the  deerea^  Indeed,  the  objection  may  ba 
said  to  go  farther  bade,  and  is  based  on  tha 
bill  itaalf,  on  tha  ground  that  "pecuniary 
reparation  was  demanded"  in  it,  and  "such 
payment  necessarily  Involves  a  trial  by 
jury,  guaranteed  by  the  Constitution  of  tha 
United  States."  And  further,  that  each 
complainant  is  separately  interested  in  any 
amount  which  may  be  recovered.  The  spe- 
cific part  of  the  decree  which  Is  objected  to 
is    as    follows: 

rOiird.  That  an  order  be  Uken  referring 
to  the  standing  master  of  this  court,  J.  N. 
Talley,  Esquire,  the  plesdingB  and  evidence 
in  this  cause,  with  instructions  to  i:.9certa{it 
the  sum  total  of  ths  increase  in  rates  paid 
by   each   of   tha   eo]af>]ainaata   *"d   oth^ 
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DieiDben  of  the  Georgia  Skw  lOll  Associa- 
tion to  eltlur  or  til  of  the  defend&at  com- 
panies, since  the  rate  went  into  eSeet,  and 
to  the  end  of  the  litigation,  and  report  such 
amount  to  the  court  in  order  that,  pursuant 
to  the  stipulation  made  by  the  respondentB 
in  c^n  court,  in  case  the  complainants 
prevailed,    decree    of    restitution    may    be 

The  errors  assigned  against  this  psji;  of 
the  decree  are:  (a)  That  there  is  nothing  in 
the  pleadings  or  the  evidence  to  justify  any 
reference,  (b)  The  master  should  only  have 
been  ordered  to  sacertsiQ  the  sum  total  of 
the  advance  paid  by  each  of  the  appellees  as 
is  unreasonable  and  unjust,  (c)  That  no 
members  of  the  Georgia  Saw  iiill  Associa- 
a  tlon  except  the  complainants  (appellees) 
!J  had  themselves  been  made  parties  to  the 
<  cause  prior'to  the  rendition  of  the  decree  of 
July  8,  190S,  and,  therefore,  no  reference 
should  have  been  made  to  ascertain  the 
■mounts  paid  by  such  other  members,  (d) 
The  master  should  not  have  been  ordered  to 
report  any  amount  at  all.  (e)  No  stipula- 
tion was  made  by  appellants  that  a  decree 
of  restitution  should  be  made  except  "in 
the  event  that  complainants  {appelleee)  fin- 
ally prevail,  and  whether  they  finally  pre- 
vail cannot  be  known  until  the  determina- 
tion of  this  appeal." 

In  support  of  these  contentions  appellants 
rely  on  Texas  &  P.  R.  Co.  *.  Abilene  Cot- 
ton Oil  Co.  supra.  In  that  case  the  Abilene 
Cotton  Oil  Company  sued  in  one  ol  the 
courts  in  Te^as  to  recover  the  excess  of 
wiiat  it  alleged  to  be  an  unjust  and  uikrea- 
•onable  charge  on  shipments  of  car  loads 
of  cotton  seed.  The  defense  was  that  the 
rates  were  charged  according  to  the  sehed- 
nle  of  rates  filed  under  the  interstate  com- 
merce act,  and  that  the  court  had  no  juris- 
diction to  grant  relief  upon  the  basis  that 
the  established  rate  was  unreasonable,  when 
it  bad  not  been  found  to  be  so  by  the  In- 
terstate Commerce  CommisBion.  The  de- 
fense prevailed  in  the  trial  eourt,  but  did 
not  prevail  in  the  court  of  civil  appeals, 
where  judgment  was  rendered  in  favor  of 
the  cotton  ail  company.  The  judgment  was 
reversed  by  this  court  on  the  ground  that 
the  state  courts  had  no  jnrisdictlon  to  en- 
tertain a  suit  based  on  the  unreasonableness 
of  a  rate  as  published  in  advance  of  the  ac- 
tion of  the  Interstate  Commerce  Commis- 
sion adjudging  the  rate  unreasonable.  And 
it  was  in  ctTect  held  that  reparation  after 
such  action  for  the  excess  above  a  reason- 
able rate  must  be  by  a  proceeding  before 
the  Commission,  "because  of  a  wrong  en- 
dured during  the  period  when  the  unreason- 
able schedule  was  enforced  by  the  carrier 
and  before  its  change  and  the  establishment 
•f  a  naw  one."    There  la  nothing  in  that 


case,  however,  which  precludes  the  parties, 
after  action  by  the  Commission  declaring 
rates  unreasonable,  from  stipulating  In  the 
proceedings  prosecuted  under  9  16  that  the 
court  adjudge  the  amount  of  reparation.^ 
By  the  action  of  the  Commission  the  foun-2 
dation  for  reparation,  a^  (provided  in  the* 
interstate  commerce  act,  was  established, 
and  the  inquiry  submitted  to  the  eourt 
was  but  of  its  amount,  and  had  the 
natural  and  justifiable  inducement  to 
end  all  the  controversies  between  the  par- 
ties without  carrying  part  of  them  to  an- 
other tribunal.  We  do  not  understand  that 
the  assignment  of  errors  questions  the  truth 
of  the  recital  in  the  decree  that  the  ref- 
erence was  made  in  pursuance  of  the  stipu- 
lation in  open  court,  and  it  is  upon  the 
stipulation  we  rest  our  decision.  It  is  said, 
however,  that  it  was  stipulated  that  res- 
titution should  only  be  made  in  the  event 
the  appellees  prevailed.  Necessarily  it  was 
so  dependent.  So  was  every  part  of  the 
relief  prayed  by  the  appellees.  The  de- 
cree was  the  first  judgment  that  they 
should  prevail,  and  properly  provided  for 
the  satisfaction  of  all  the  relief  dependent 
upon  their  success.  Of  course,  wluit  was 
granted  by  the  decree  was  subject  to  review 
and  change  or  defeat  In  the  circuit  court  of 
appeals  and  in  this  court.  But  it  equally 
was  subject  to  affirmance,  and  was  put  la 
such  form  and  mads  such  provision  as  mada 
it  ready  to  be  executed  upon  affirmance. 

The  objection  that  the  reference  is  too 
broad  is  not  of  substance.  What  the  oourt 
may  award  upon  the  ooming  in  of  the  t*> 
port  of  the  master  we  cannot  know.  Pra- 
sumably  it  will  make  the  reparation  ade- 
quate for  the  Injury,  and  award  only  the 
advance  on  the  old  rat^  and  to  those  who 
are  parties  to  the  cause. 

Decree  affirmed. 


Mr.  Justice  Biewei  dissented. 


(tot  U.  S.  S92) 

JAMES  BUCK,  Trustee  under  the  Will  of 
Job  U.  Nash,  Deceased,  Plff.  in  Err^ 


Taxes— situs— property  of  nonresident 

The  state  of  Indiana  cannot,  consist- 
ently with  due  process  of  law,  tax  debts 
evidenced  by  notes  given  and  payable  in 
Ohio,  by  residents  of  that  state,  to  a  resi- 
dent of  New  York,  for  loans  made  in  Ohio 
on  lands  there  situated,  merely  because.  In 
tbe  attempt  to  eseape  proper  taxation  In 
Ohio,  aiKh  notaa,  ttwether  with  mortgagea 
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diuw  agent  of  the  p&yM,  there  to  be  held 
bj  him  until  they  were  needed  in  Ohio  to 
uve  paymenta  of  interest  indorsed,  or 
be  deUrered  up  If  the  priaoipal  were  p«id 


IN  ERROR  to  the  Supreme  Gonrt  of  tbe 
State  of  Indiana  to  review  a  Judgment 
whiob  afflnned  a  judgment  of  the  Warren 
Qrenlt  Court,  In  tliat  atat«,  Burtaining  a 
tax  on  eartain  Intangible  property  of  a  non- 
resident. Reversed  and  remanded  for  fur- 
ther proceeding!. 

See  same  caie  below,  164  Ind.  37,  108 
Am.  St.  Rep.  272,  71  N.  E.  963. 

Statement  by  Mr.  Jnrtiee  Peckham: 

Judgment  against  the  plaintiff  In  error 
(who  was  defendant  below)  was  recovered 
in  a  state  circuit  court  in  Indiana,  which 
was  affirmed  by  the  supreme  court  of  the 
state  (IM  Ind.  37,  108  Am.  St.  Rep.  272, 
71  N.  E.  963),  and  tbe  plaintiff  in  error 
brings  the  case  here  to  review  that  judg- 
ment. The  predecessor  of  the  defendant  iu 
error,  being  at  the  time  treasurer  of  Tip- 
pecanoe county,  in  the  it  ate  of  Indiana, 
brought  this  action  iu  1907  against  the 
plaintiff  in  error  to  subject  funds  in  his 
hands  to  the  payment  of  taxes  alleged  to 
be  due  from  the  estate  of  one  Job  M.  Nash, 
deceased,  which  taxes  had  been  aseeesed  in 
^  above  county  and  state  in  ISM,  after  the 
a  death  of  Nash,  on  personal  property  of  the 
•  deceased  that*had  been  omitted  from  the 
tax  list  in  bis  lifetime,  during  the  years 
1881  to  1893,  both  inclusive. 

The  point  in  dispute  between  the  parties 
relates  to  the  aasessmeut  for  omitted  prop- 
erty on  what  are  called  the  "Ohio  notes," 
the  plaintiff  in  error  insisting  that  such  as- 
sessment was  illegal  as  beyond  the  juris- 
diction of  the  state  to  impose. 

The  material  facts  are  not  really  In  dis- 
pute. It  appears  that  Nash  died  in  ISSS, 
at  that  time,  and  for  moi«  than  twenty 
years  prior  thereto,  a  resident  of  the  city 
and  state  of  New  York.  He  left  a  will 
which  was  admitted  to  probate  in  Hamilton 
county,  Ohio,  and  his  executors  qualifled 
there.  They  thereafter  refused  to  pay  the 
tax  imposed  upon  the  Ohio  notes  in  Indiana. 
By  the  terms  of  the  will  a  trust  was  cre- 
ated, and  part  of  the  personal  property  con- 
stituting such  trust  (more  than  enough  to 
pay  the  taxes  in  dispute)  was  turned  over 
to  James  Buck,  plaintiff  in  error  and  one  of 
the  two  trustees  named  in  the  will.  He  resid- 
ed in  Lafsyette,  in  tbe  state  of  Indiana,  and 
tbs  other  trusts*  resided  in  Ciudunatf,  in 


the  state  ttf  OUol  From  this  fund,  ta  tha 
hands  of  Buck,  the  defendant  in  error  asked 
to  have  tte  taxes  paid  which  had  been  as* 
eesoed,  aa  above  stated,  and  which  h» 
claimed  were  due  the  state.    This  waa  re- 


A  former  aetlon  had  been  brought  by  the 
trustees  for  relief  by  injunction  against  the 
predecessor  of  the  defendant  in  error  to 
enjoin  him  from  selling  upon  or  interfering 
with  tbe  trust  fund  far  the  payment  of  tha 
taxea  In  dispute,  and  In  that  action  tha 
trustees  had  been  unauoeesHful.  Buck  v. 
Miller,  147  Ind.  686,  87  L.RA.  3S4,  62  Am 
St.  Rep.  436,  4S  N.  E.  047,  47  N.  E.  8,  de- 
cided in  1890. 

The  amount  assessed  ou  tbe  estate  of 
decedent  upon  the  "Ohio  notes"  from  1S84 
to  1893,  on  acooont  of  omitted  assessments 
during  those  years,  aside  from  the  penalties 
for  nonpayment,  was  (38,367.71. 

During  the  above-mentioned  years,  while 
the  decedent  was,  aa  stated,  a  resident  of 
tha  state  of  New  York,  he  had  a  large  sum 
of  money  Invested  In  the  states  of  Ohio  and 
Indiana,  approximating  $760,000.  The  mon-ei 
ey  loaned  by  him  In  Ohio'was  evidenced  by? 
Ohio  notes,  made  by  the  borrowers,  who 
were  residents  of  Ohio,  the  payment  of  the 
money  borrowed  being  secured  by  mortgagee 
on  lands  situated  in  Ohio.  The  moneya 
loaned  in  Obio  were  loaned  through  an 
agent  of  Mr.  Nash,  residing  iu  Cincinnati. 
The  notes  were  dated  and  payable  In  Ciu- 
dnnatl,  to  the  order  of  Mr.  Nash,  but  were 
not  indorsed  by  him,  snd  all  renewals  and 
payments  on  account  of  them  were  made  to 
his  agent  in  Cincinnati.  All  moneys  paid 
upon  or  by  reason  of  these  notes  were  de> 
posited  in  a  liank  in  Cincinnati  to  the  cred- 
it of  Mr.  Nash,  and  no  part  thereof  vras 
sent  to  Indiana.  The  CSucinuuti  agent  com- 
menced loaning  decedent's  money  about 
I860,  and,  upon  the  removal  of  decedent  to 
New  York  in  1870,  and  until  his  death,  in 
1893,  the  agent  mode  investments  on  dece- 
dent's behalf  in  Ohio,  collected  the  principal 
and  interest  upon  his  mortgage  loans,  an<l 
had  general  charge  of  his  flnaucial  interestl 
in  that  state. 

James  Buck  was  the  agent  of  decedent  at 
I^fayette,  in  the  state  of  Indiana,  for  many 
years  preceding  tha  death  of  Mr.  Nash. 
The  Ohio  notes  were  sent  to  him  from  Cin- 
cinnati by  tbe  agent  there,  during  the  yeara 
in  question,  together  with  tha  mortgages 
securing  the  payment  of  the  notes,  and 
they  were  kept  in  a  safe  at  Lafayette,  In* 
diana,  by  Mr.  Buck,  but  no  business  waa 
transacted  In  regard  to  them  nor  any  use 
made  of  them  in  Indiana,  otherwise  than 
that   a   short   time   before   the   interest   OK 

principal  of  the  notes  became  due  they 
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were  aent  to  tha  Ohio  Kgent  to  kare  the 
interest  payment*  made  to  him  indoreed 
upon  them,  or  to  be  deliTered  iXf  U  the 
principal  were  paid. 

Nothing  eUe  wa«  done  in  Indiana  in 
gard  to  the  notei,  except  that  a  few  dafa 
prior  to  the  1st  da;  of  April  in  «aoh  fear 
(which  is  the  day  upon  which  aaaestments 
for  taze*  are,  by  law,  made  in  tha  etate  of 
Indiana)  Mr.  Buck  eent  the  note*  and  mort 
gage*  to  the  Ohio  agent,  and  a  few  daje 
mhBcquent  to  that  day  in  each  year  the 
■ame  were  returned  by  the  Ohio  agent  to 
Ur.  Buck,  who  retained  thsm  in  his  poHMa- 
^•ion. 

g  When  the  Ohio  note*  and  mortgages  were 
•  lent  from 'Cincinnati  to  Hr.  Bnek  by  the 
Ohio  agent,  Mr.  Buck  made  a  record  of  their 
receipt  in  a  book  kept  by  him  for  that  pur- 
pose, showing  the  date*  and  amonnta  of 
the  notes  and  when  dne,  and  whenever  pay- 
ment or  renewal  of  said  notes  was  reported 
by  the  Ohio  agent  to  the  Indiana  agent,  he 
made  entries  of  the  facta  in  tha  register 
kept  by  him. 

Mr.  Buck  also  had  poeaeiaion  of  the  notes 
and  mortgages  given  to  Mr.  Naah  for  mon- 
eys loaned  in  the  state  of  Indiana,  and 
such  moneys  were  invested  and  reinvested 
In  that  state  during  these  years,  and  the 
taxea  thereon  were  duly  paid. 

Mr.  Buck  transacted  no  buainesa  directly 
with  the  makers  of  the  Ohio  notea  or  mort- 
gages, but,  as  stated,  sent  the  notes  to  tha 
Ohio  agent  for  any  biuineas  to  be  dons  In 
regard  to  them. 

During  Mr.  Buele'a  agency  money  was 
sometime*  *ent  to  him  at  Lafayette  from 
Cincinnati  to  be  invested,  which  money  wa* 
placed  on  deposit  in  the  bank  in  Indiana 
and  loaned  for  Mr.  Nash.  Suoh  moneys 
have  nothing  to  do  with  the  "Ohio  ootea" 
in  i*aue  in  thia  action. 

During  these  years,  at  leaat  from  1SS6, 
Ur.  Buck  was  authorized  by  virtue  of  a 
power  of  attorney  from  Ur.  Naah  to  sat- 
isfy when  due  and  when  the  money  was 
pMd  all  notes  and  mortgages;  but,  so  far 
■a  the  Ohio  notes  and  mortgage*  were  con- 
eemed,  he  never  assumed  to  satisfy  any  of 
them  or  receive  payment  for  the  same. 
That  waa  all  done  by  the  Ohio  agent  at 
Olndnoati. 

Meaars.  Byron  W.  Langdon  and  W.  H.  H. 
Killer  for  plaintiff  in  error. 
Measr*.  Will  R.  Wood,  Caasiua  C.  Eadley, 
a  and  J.  Frank  Eanly  for  defendant  in  anor. 

s. 

■      Ur.  Jnatiee  FecUiam,  after  making  the 
foregoing  atatement,  delivered  the  opinion 
•f  the  court : 
The   only   question  Inrolvad  hen  b  in 


regard  to  the  taxability  of  the  Ohio  note* 
in  the  state  of  Indiana.  ^ 

The  plaintiff  in  error  aasert*  that  thee 
simple  physical  presenca^of  the  Ohio  note*' 
in  Indiana,  payable  to,  and  not  Indoraed  by, 
the  decedent,  did  not  constitute  taxable 
property  there,  becauae  aueh  notes  wen 
given  and  were  payable  and  were  paid  in 
Ohio,  by  residents  of  Ohio,  and  to  a  non- 
resident of  Indiana,  and  for  loan*  made  in 
Ohio,  the  capital  represented  by  auch  notes 
never  having  been  used  in  bueinesa  in  In- 
diana, and  he  insists  that  a  tax  upon  surdi 
capital  or  upon  the  notes  themselves  as 
representing  that  capital,  is  an  illegal  tax, 
and  that  to  take  property  in  payment  of 
auch  an  illegal  tax  la  to  take  it  without 
due  proeesB  of  law,  and  constitutes  a  vio- 
lation  of  the  14th   Amendment. 

If  the  facta  in  thia  caae  eonatltuted  the 
debts  evidenced  by  tha  Ohio  notes  property 
in  the  jurisdiction  of  the  state  of  Indiana 
at  the  time  when  such  taxee  were  imposed, 
then  the  tax  was  valid,  if  there  were  statu- 
tory authority  of  that  state  for  the  same. 
The  state  court  has  held  that  there  was 
such  authority  (Buck  v.  Miller,  147  Ind. 
686,  37  LJtA.  SS4,  62  Am.  St.  Rep.  436,  45 
E.  647,  47  N.  E.  B;  Buck  v.  Beach,  104 
Ind.  S7,  108  Am.  St.  Rep.  S72,  71  N.  E.  M3, 
being  the  ease  at  bar),  and  that  construo- 
tion  of  the  statute  oonclmles  this  court 
(Delaware  L.  A  W.  R.  Co.  v.  Pennaylvanla, 
ISe  U.  B.  341,  352,  49  L.  ed.  1077,  1081,  25 
8np.  a.  Rep.  860). 

The  sole  question,  then,  for  this  court. 
Is  whether  the  mere  presence  of  the  notea 
In  Indiana  constituted  the  debts  of  which 
the  notes  were  the  written  evidence  prop- 
erty within  the  jurisdiction  of  that  state, 
so  that  such  debts  could  be  therein  taxed. 

Generally,  property.  In  order  to  be  th* 
subject  of  taxation,  must  be  within  the  Ju- 
risdiction of  the  power  aasuming  to  tax. 
State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  21  L.  ed.  170;  New  Tork,  L.  E.  ft  W. 
R.  Co.  V.  Pennaylvanla,  1B3  U.  S.  628,  846,  38 
L.  ed.  S4S,  852,  14  Sup.  a.  Rep.  052;  Sav- 
Inga  &  L.  Soo.  v.  Midtnomah  County,  189 
U.  a  421.  427,  42  L.  ed.  803,  806,  18  Sup. 
Ct.  Rep.  382;  Louiaville  *  J.  Ferry  Co.  v. 
Kentucky,  188  U.  S.  385,  47  L.  ed.  513,  23 
Sup.  Ct.  Rep.  483;  Delaware,  L.  &  W.  R.  Co. 
V.  Pennsylvania,  1S8  U.  S.  342,  48  L.  ed. 
1077,  26  Sup.  Ct.  Rep.  flflO;  Union  Refriger- 
ator Tranait  Co.  v.  Kentucky,  19B  U.  S.  194, 
60  L.  ed.  150,  26  Sup.  Ct.  Rep.  S6;  Metro- 
politan L.  Ina.  Co.  v.  New  Orleans,  205  V. 
S.  30o,  51  L.  ed.  853,  27  Sup.  Ct  Rep.  409. 

In  regard  to  tangible  property  the  old 
rule    was    mobiUa  aegwuntvr  personam,  by 
which  personal  property  was  supposed  to^ 
follow  the  person  of  Its  owner,  and  to  b«$ 
subjeot  to  tha  law>of  tha  owner's  domldL* 
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For  tie  [inrpoM  o/  UxKtion,  howeTV,  it 
ku  long  been  held  that  psnonal  property 
may  be  Beparated  from  its  owner,  and  he 
may  be  taxed  on  its  account  at  the  place 
where  the  property  it,  although  it  is  not 
the  place  of  his  own  domidl,  and  eren  if 
he  is  not  a  dtizen  or  resident  of  the 
state  which  imposes  the  tax.  PulImaD'a 
Palace  Car  Co.  t.  Pennsylvania,  141 
U.  S.  IS,  22,  35  L.  ed.  «I3,  6I«,  8  In- 
ters. Com.  Bep.  69S,  II  Sup.  Ct.  Rep. 
ST6;  Tappan  T.  Merchants'  Kat.  Bank, 
IS  Wall.  490,  22  L.  ed.  I8B;  People  ex 
reL  Hoyt  t.  Tax  ft  A.  Comrs.  23  N.  Y.  224, 
£40.  The  same  rale  applies  to  intangible 
property.  Generally  speaking,  intangible 
property  in  the  nature  of  a  debt  may  be 
regarded,  for  tha  purposes  of  taxation,  aa 
situated  at  the  domicil  of  the  creditor  and 
within  the  jurisdiction  of  the  state  where 
be  baa  such  domlell.  It  li  property  within 
that  state.  Thus  It  has  been  held  that  a 
debt  owned  by  a  citizen  of  one  state  against 
»  eitisen  of  another  atate  and  evideneed  by 
the  bond  of  the  debtor,  secured  by  a  deed 
of  trust  or  mortgage  upon  real  estate  situ- 
ated in  the  state  where  the  debtor  resides, 
!■  properly  taxed  by  the  state  of  the  resi- 
dence of  the  creditor,  if  the  statute  of  that 
state  so  provides,  and  such  tax  violates  no 
provision  of  the  Federal  Constitution.  Kirt- 
land  V.  HotehklsB,  100  U.  a  491,  498,  25  L. 
•d.  IE68,  602. 

Rejecting  the  fiction  of  law  in  regard  to 
the  situs  of  personal  property,  including 
therein  choses  in  action,  the  courts  of  In- 
diana have  asserted  jurisdiction  by  reaaon 
of  the  statute  of  that  state  over  these  Ohio 
notes  for  the  purpose  of  taxation  in  In- 
diana, founded  upon  the  simple  fact  that 
such  notes  were  placed  in  the  latter  state 
by  the  Ohio  agent  of  the  decedent  under  the 
eircumstances  above  set  forth.  The  anpreiae 
court  of  Indiana  refused  to  accept  the  tes- 
timony of  the  agents  that  the  Ohio  notes 
were  sent  to  Lafayette  merely  for  aafa- 
kMping,  and  for  clerical  oonvenienoe,  and 
said  that  "the  court  betow  was  authorized 
to  make  the  opposite  dednction  from  the 
uniform  course  of  the  business  in  respect  to 
the  keeping  of  said  notes  and  mortgages 
and  from  the  evidence  tliat  decedent  gave 
I,  the  direction  which  established  the  practice 
S  that  was  pursued  in  that  particular.  More 
•  than  that,  the  evidence  *etearly  warranted 
the  conclusion  that  Buck  was  vested  with  a 
control  of  said  notes  and  securities  for  the 
purpose  of  enabling  deoedent  to  escape  tax- 
ation in  Ohio.  Wc  must,  therefore,  con- 
clude, in  support  of  the  general  finding,  that 
the  court  below  found  that  in  conducting 
the  business  of  the  Ohio  agency  the  deoe- 
dsnt  separated  from  said  business  the  poa- 
•anlon  of  said  notes  and  mortgages  and 


Tested  the  ^ht  to  such  possession  In  said 
Buck.  There  was  no  return  for  taxation  of 
said  notes,  or  of  the  investments  represent- 
ed  by  them,  either  in  Ohio  or  New  York 
during  the  lifetime  of  the  decedent." 

Taking  this  to  be  a  finding  of  fact  by  tha 
supreme  court  of  the  state,  it  is  plain  that 
the  action  of  the  decedent  in  sending  tha 
Ohio  notes  into  the  atate  of  Indiana  for  ths 
purpose  stated  (whether  successful  or  not) 
was  improper  and  unjustifiable.  The  res- 
ord  does  show,  however,  that  the  executor* 
subsequently  paid  the  Ohio  authorities  over 
$40,000  for  taxes  on  the  moneys  Invested  in 
Ohio. 

But  an  attempt  to  escape  proper  taxation 
in  Ohio  does  not  confer  jurisdiction  to  tax 
property  asserted  to  be  In  Indiana  which 
really  lies  outside  and  beyond  the  jurisdia- 
tion  of  that  state.  Jurisdljtion  of  the  stata 
of  T"*"*"?  to  tax  is  not  conferred  or 
strengthened  by  reason  of  the  motive  which 
may  have  prompted  the  decedent  to  send 
into  the  state  of  Indiana  these  evidences  of 
debts  owing  him  by  residents  of  Oldo.  Tha 
question  still  remains,  Was  there  any  prop> 
erty  within  the  jurisdiction  of  the  state  of 
Indiana,  so  aa  to  permit  that  state  to  tax 
it,  simply  because  of  the  presence  of  tha 
Ohio  notes  in  tliat  state  T  It  was  not  ths 
value  of  the  paper  as  a  tangible  thing,  on 
which  these  promises  to  pay  the  debts  ex- 
isting in  Ohio  were  written,  that  was  taxed 
hj  tlkat  state.  The  property  really  taxed 
was  the  debt  itself,  aa  each  separate  note 
was  taxed  at  the  full  amount  of  the  debt 
named  therein  or  due  thereon.  And  juris* 
diction  over  theee  debts  for  the  purpose  of 
taxation  was  asserted  and  exercised  solelja 
by  reason  of  the  physical  presence  in  In-§ 
diana  of  tha  notes  themselves,*  althou^* 
they  were  only  written  evidence  of  ths  ex* 
istence  of  the  debts  which  were  in  fatt 
thereby  taxed. 

A  distinction  has  been  sometimes  taken 
between  bonds  and  other  specialty  debt* 
belonging  to  the  deceased,  on  the  one  hand, 
and  simple  oontract  debts  on  the  other,  for 
the  purpose  of  probate  jurisdiction,  and  tha 
probata  oooit  where  the  bonds  are  found 
has  been  held  to  have  jurisdiction  to  grant 
probata,  wtiile,  in  the  other  class  of  debts 
(including  promissory  notsa),  jurisdiction 
has  attached  to  the  probate  court  where  tha 
debtor  resided  at  the  death  of  the  creditor. 
1  Wms.  Bxrs.  Stb  Am.  from  Tth  English  ed., 
bottom  paging  288,  290,  note  [h] ;  Wyman 
T.  Halstead  (Wyman  T.  United  States)  109 
U.  S.  654,  27  L.  ed.  1008,  8  Sup.  Ct.  Rep. 
41T.  See  also  Beers  t.  Shannon,  78  N.  Y. 
292,  299;  Owen  t.  MiUer,  10  Ohio  St.  ISO, 
7S  Am.  Dec.  602. 

Under  rash  rule,  the  debts  here  in  quea- 
tion  waia  not  property  within  tba  atata  << 
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IndUiu,  nor  were  the  promiMOTT  notu 
tbemselTU,  whidi  were  only  erldenoe  of 
■ncli  debta.  The  rule  giving  jwiBdiotion 
where  the  BpeoUltjr  may  be  fonnd  hju  no 
•pplieation  to  >  promluoi;  note.  Aaanm- 
fng  sneh  a  rule,  tbe  cue  here  !■  not  oorered 
by  it. 

Qneatioiis  of  the  validitj  of  ititte  taxation 
with  reference  to  the  Federal  Conatitution 
htiTe  become  quite  frequent  in  thl«  court 
within  the  laat  few  ye&n.  The  caae  of 
Hetropolitao  L.  Ina.  Co.  r.  New  OrleauB, 
205  U.  S.  31)5,  51  L.  ed.  S53,  27  Sup.  Ct  B*p. 
400,  ia  the  latest.  The  question  there  was 
in  relation  to  the  validity  of  certain  taxes 
asaeased  in  the  city  of  New  Orleana  againat 
the  Metropolitan  Life  Iniuranoe  Company 
by  reason  of  the  company  doing  business  in 
lending  money  to  the  holder*  of  its  policiee 
in  New  Orleana.  The  domicil  of  the  com- 
pany waa  in  the  city  of  New  York,  and  tlie 
evideneea  of  the  credits,  in  the  form  of 
notes,  were  kept  moat  of  the  time  in  New 
York,  being  aent  to  New  Orleans  when  due. 
The  tax  was,  under  the  laws  of  the  state  of 
Louisiana,  levied  on  the  "credits,  money 
loaned,  failla  receivable,"  etc,  of  the  plaintiff 
In  error,  and  ita  amount  wo*  ascertained  by 
^  eomputlng  the  sum  of  the  face  value  of 
4  all  the  notes  held  by  the  company  in  New 
•  Orleaiia*at  the  time  of  the  aasesament.  The 
aaaesament  was  made  under  an  act  which 
provided  that  "billa  receivable,  obligations, 
or  credits  arising  from  the  buaineaa  done 
In  this  state,"  shall  be  assesBable  at  the 
business  domicil  of  the  nonresident,  the  aS' 
sessment  being  made  in  auch  a  way  under 
the  atatute  as  would  "represent  in  their 
aggregate  a  fair  average  on  the  capital, 
both  cash  and  credits,  employed  in  the  busi- 
ness of  the  party  or  parties  to  be  assessed." 
The  tax  was  sustained  because,  as  is  stated 
in  the  opinion  of  the  court,  which  was  de- 
livered by  Mr.  Juetice  Moody,  "the  insur- 
ance aompany  chose  to  enter  into  the  busi- 
nees  of  lending  money  within  the  state  of 
Louisiana,  and  employed  a  local  agent  to 
conduct  that  business.  It  woa  conducted 
under  the  laws  of  the  state.  The  state 
undertook  to  tax  the  capital  employed  in 
the  business  precisely  as  it  taxed  the  capi- 
tal of  its  own  citizens  in  like  aitnation. 
For  the  purpose  of  arriving  at  the  amount 
of  capital  actually  employed,  It  caused  tbe 
credit  arising  out  of  the  business  to  be  as- 
aeased. We  think  the  atate  had  tbe  power 
to  do  this,  and  that  the  foreigner  doing 
business  cannot  escape  taxation  upon  his 
capital  by  removing  temporarily  from  the 
State  evidences  of  credits  in  the  form  of 
notea.  Under  such  circumstances,  they 
have  a  taxable  situs  in  the  state  of  thek 
origin."  The  temporary  atmenix  of  tbe  note* 
gtrcn  far  ths  loui  tnm  Uw  atota  (tatac 


In  New  York,  the  domiell  of  the  company) 
except  when  they  became  due  was  regsTded 
as  unimportant.  The  law.  It  woa  aaid,  re- 
garded the  place  of  their  origin  as  tbeir 
true  home,  to  which  they  would  return  to 
be  paid,  and  tbdr  temporary  absence,  bow- 
ever  long  eontinued,  was  left  out  of  ao- 

The  prior  eases  of  New  Orleans  v.  Stem- 
pel,  ITS  U.  S.  300,  44  L.  ed.  174,  20  Sup.  Ct 
Rep.  110,  and  State  Asaeason  t.  Comptolr 
National  D'Escompte,  ISl  U.  B.  SB8,  43  L. 
ed.  232,  24  Sup.  Ct.  Rep.  100,  were  also  cit- 
ed. In  the  flrat  there  was  a  tax  on  credits, 
evidenced  by  notea  (saoured  by  mortgages 
on  r«al  estate  in  New  Orleans)  which  the 
owner,  a  nonresident,  who  hod  Inherited 
them,  left  in  Louisiana  in  the  possession  of ^ 
an  agent,  who  ooUected  the  principal  ando 
interest  as  they  became  due.  TliS'capital* 
of  the  owner  was  thus  invested  in  the  state, 
and  was  thereby  subject  to  taxation  than, 
and  the  note*  did  not  alter  the  nature  of 
the  debt,  but  were  merely  evidence  of  it. 
In  the  latter  ease  a  foreign  banking  com- 
pany did  business  in  New  Orleans,  and 
through  an  agent  lent  money  which  waa 
evidenced  by  (jieck*  drawn  upon  the  agent, 
treated  as  overdrafts  and  secured  by  col- 
lateral, the  checks  and  collateral  remaining 
in  the  hands  of  tbe  agent  until  tbe  transao- 
tions  were  dosed.  The  credits  thus  ev]< 
deuced  were  held  taxable  In  Louisiana.  The 
corporation  was  held  to  be  doing  buslneM 
and  liad  capital  employed  In  tbe  city  of 
New  Orleans,  to  the  extent  of  the  aasesa- 
ment made  upon  it  therein. 

In  Bristol  v.  Washington  County,  177  U. 
B.  133,  44  li.  ed.  701,  20  Sup.  Ct.  Rep.  SSS, 
the  assessment  was  upheld  because  it  ap- 
peared that  tbe  person  assessed  was  doing 
business  in  LGnnesota  through  an  agent,  in 
lending  money  in  that  State,  which  was 
secured  by  mortgages  on  real  property 
therein.  The  amount  of  money  thus  in* 
vested  in  that  state  was  held  to  be  prop- 
erly taxable  therein. 

In  Baviuga  ft  L.  Soe.  t.  Multnomah 
County,  169  V.  B.  421,  42  L  ed.  803,  18  Sup. 
Ct.  Rep.  S92,  the  aaaesament  waa  upon  tbe 
real  estate  mortgaged,  the  interest  of  the 
mortgagee  therein  being  taxed  to  him  and 
the  rest  to  the  mortgagor,  and  it  waa  held 
t^  this  oonrt  that  the  fact  that  the  mort- 
gage waa  owned  by  a  dtisen  of  another 
atate,  and  in  his  possession  outside  of  ths 
state  of  Oregon,  where  the  teal  estate  waa 
aitusted,  did  not  violate  the  14th  Amend- 
ment. It  was  stated  that  "the  state  may 
tax  real  estate  mortgaged,  as  It  may  all 
other  property  witbin  Its  jurisdiction,  at  ita 
full  value.  It  may  do  this,  either  by  taxing 
the  whole  to  the  mortgagor,  or  by  taxing 
the  Interert  Umin  ho- 
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r«seiit«d  by  tha  mortgage,  knd  to  the  mort- 
gagor the  rsmuning  interMt  In  the  land. 
And  it  m%y,  for  the  purpose  of  taxation, 
eitfaer  treat  the  mortgage  debt  ai  peraonal 
property,  to  be  taxed  like  other  choeea  la 
Mtion,  to  the  creditor  at  his  domieil,  or 
treat  the  mortgagee's  interest  in  the  luid 
as  real  estate,  to  be  taxed  to  him,  like 
^  ether  real  property,  at  It*  sitiiB.'  Under 
•  the  (tatnte  of  Oregon'the  asHeasment  was 
made  against  the  mortgagee  upon  his  in- 
terest ID  the  land  as  real  estate. 

Tlier«  are  no  cases  in  this  court  where  an 
aasesameiit  such  as  the  one  before  ns  has 
been  inTolved-  We  have  not  had  a  esse 
where  neither  the  party  assessed  nor  the 
debtor  was  a  resident  of  or  present  in  the 
state  where  the  tax  was  imposed,  and  where 
■o  business  was  done  therein  hf  the  owner 
«f  the  notes  or  his  agent  relating  In  any 
way  to  the  capital  evidenced  by  the  notes 
assessed  for  taxation.  We  cannot  assent 
to  the  doctrine  that  the  mere  presence  of 
evidences  of  debt,  each  as  these  notes,  un- 
der the  circumstances  already  stated, 
unonntB  to  the  presence  of  property  within 
tbe  state  for  taxation.  That  promissory 
notes  may  be  the  subject  of  larceny,  as 
stated  in  48  K.  T.,  dted  below,  does  not 
Bake  the  debts  evidenced  by  them  property 
Uable  to  taxation  within  the  state,  where 
tbsm  is  no  other  fact  than  the  presence  of 
tbe  Dotes  upon  which  to  base  the  claim. 
In  People  ex  rel.  Westbrook  v.  Ogdens- 
burgh,  46  N.  T.  390,  it  was  held  that  money 
4iie  upon  a  contract  for  the  sate  of  land 
was  pergonal  property,  and  that  where  such 
contract  belonging  to  a  nonresident  was  in 
the  hands  of  a  resident  agent,  it  might,  for 
the  purposes  of  municipal  taxation,  be  aa- 
■eised  to  the  agent  and  taxed.  In  the  opin- 
ion Judge  £arl  said:  "The  debts  due  upon 
these  contracts  are  personal  estate,  the 
same  as  if  they  were  due  upon  notes  or 
bonds;  and  sntih  personal  estate  may  be 
Mid  to  exiet  where  the  obligatfons  for  pay- 
ment are  held."  The  contracts  spoken  of 
in  that  case  were  contracts  for  tbe  sale  of 
land  by  a  nonresident  ownEr  to  persons 
within  tbe  county  where  the  lands  were 
•ituated-  The  debtors  resided  within  the 
state,  and  the  agent  of  the  nonresident  for 
the  sale  of  the  l»nd  resided  in  the  state 
and  had  passeasion  of  the  contracts.  A 
different  case  as  to  its  facts  from  the  one 
before  us. 

In  People  ex  rel.  Jefferson  v.  Smith,  88 

ft.  Y.    076,  jurisdiction  to  tax  in  New  York 

I,  was  denied  under  the  statute  of  that  state, 

«  because  the  personal  estat«  was  not  within 

the  state,  although  tht^same  principle  (page 

C81)  as  contained  in  48  N.  Y.,  supra,  was 

If  payment  of  thess  aoUa  had  to  te  «r- 


forced  it  would  not  be  to  the  courts  of  In- 
diana that  the  owner  would  resort.  Ha 
would  have  to  go  to  Ohio  to  find  tbs  debtor 
aa  well  as  the  lands  mortgaged  as  security 
for  the  p«yment  of  the  notea.  It  is  true 
that  if  the  notes  were  stolen  while  in  In- 
diana, and  they  were  therein  a  subject  of 
larceny,  the  Indiana  courts  would  have  to 
be  resorted  to  for  the  punishment  of  tha 
thieves.  That  would  be  in  rindleatlon  of 
the  general  criminal  justice  of  the  state. 
This  consideration,  however,  is  not  near 
enough  to  the  question  involved  to  causa 
OB  to  change  onr  views  of  the  law  in  re- 
gard to  the  taxation  of  property,  and  make 
that  property  within  the  state  which  we 
think  is  dearly  outside  it. 

Although  public  securities,  consisting  of 
state  bonds  and  bonds  of  municipal  bodies, 
and  circulating  notes  of  banking  institu- 
tions, hare  sometimes  been  treated  as  prop- 
erty in  ths  place  where  they  were  found, 
though  removed  from  the  domieil  of  tha 
owner  (State  Tax  on  Foreign-held  Bonds, 
IS  Wall.  300,  324,  21  L.  ed.  179,  IBS),  it  has 
not  been  held  in  this  court  that  simpla 
contract  debts,  though  evidenced  by  prom- 
issory  notea,  can,  under  the  facts  herein 
stated,  be  treated  as  property,  and  taxed 
in  tha  state  where  the  notes  may  be  found. 

As  is  said  in  the  above-cited  case  (at 
page  320,  L.  ed.  at  page  167):  "All  the 
property  there  can  be  in  tbe  nature  of 
things  in  debts  of  corporations  belongs  to 
the  creditors,  to  whom  they  are  payable, 
and  follows  their  domieil,  wherever  that 
may  be.  Their  debts  can  have  no  locality 
separate  from  the  parties  to  whom  they 
are  due.  This  prinriple  might  be  stated  In 
many  different  ways,  and  supported  by  d- 
tations  from  numerous  adjudications,  but 
no  number  of  authorities  and  no  forms  of 
expressions  conld  add  anything  to  its  ob- 
vious truth,  which  is  recognised  upon  its 
simple  statement." 

The  cases  cited  in  Metropolitan  L,  Ins, 
Co.  Case,  supra,  show  that  this  rule  Is  en- 
larged to  the  extent  of  holding  that  capital^g 
evidenced  by  written  instrumenta,  invested* 
in  n'state,  may  be  taxed  by  the  authorities* 
of  the  state,  although  their  owner  is  a  non- 
resident and  such  evidences  of  debt  are  tern* 
porarily  outside  of  the  state  when  the  as* 
aeesment  is  made.  Although  the  language 
of  the  opinion  in  the  case  of  State  Tax  on 
Foreign-held  Bonds,  supra,  has  been  some- 
what restricted  so  far  as  regards  the  char- 
acter of  the  interest  of  the  mortgagee  in 
the  land  mortgaged  (Savings  &  L.  Soe.  t. 
Multnomah  County,  IBS  U.  S.  421,  428,  42 
L.  ed.  803,  80G,  18  Sup.  a.  Rep.  392),  the 
principle  upon  which  tbe  case  itself  was  de- 
cided has  not  been  otherwise  shaken  by  tha 
latar  eases  (New  Orleaui  T.  Stampel,  17f 
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U.  8.  SOO,  319,  S20, 44  L.  ed.  174.  ISO,  20  Sup. 
CL  Kep.  110;  Blaokstom  v.  ICIlw,  IS8  U. 
S.  189,  206,  47  L.  ed.  430,  44E,  Z3  Bup.  Ct. 
Kep.  E77).  In  the  Btempel  Case,  evpra,  the 
note*,  &8  w*  have  said,  represented  the  oap- 
ftal  of  the  owner  inTeated  in  the  atkte,  And 
the  capital  was  taxed,  although  the  owner 
was  a  nonresident. 

Cases  arising  under  collateral  Inheritance 
tax  or  sacceBEien  tax  acta  have  been  cited 
as  affording  foundation  for  the  right  to  tax 
as  herein  asserted.  The  foundation  upon 
which  such  acts  rest  is  different  from  that 
which  exists  where  the  assessment  is  levied 
upon  property.  The  succession  or  inherit- 
ance tax  is  not  a  tax  on  property,  as  has 
been  frequently  held  by  this  court  (Knowl- 
ton  T.  Moore,  178  U.  S.  41,  44  L.  ed.  089,  20 
Sup.  Ct.  Rep.  747,  and  Blackstone  t.  Mller, 
188  V.  B.  180,  47  L.  ed.  430,  23  Sup.  Ct.  Rep. 
£77),  and  therefore  the  dedsions  arising  un- 
der anch  inheritance  tax  eaaea  are  not  In 
point. 

Onr  decision  in  this  ease  has  no  tendency 
to  aid  the  owner  of  taxable  property  in 
any  effort  to  avoid  or  evade  proper  and  le- 
gitimate taxation.  The  presence  of  the 
notes  in  Indiana  formed  no  bar  to  the  right. 
If  it  otherwise  existed,  of  taxing  the  debts 
evidenced  by  the  notea  in  Ohio.  It  does, 
however,  tend  to  prevent  the  taxation  in 
«ae  state  of  property  in  the  shape  of  debts 
not  existing  there,  and  which,  if  so  taxed, 
would  malce  double  taxation  almost  sura, 
which  i*  oertainly  not  to  be  desired,  and 
onght,  wherever  possible,  to  be  prevented. 

For  the  reason   that,  as   the  assessment 

In  this  case  was  made  upon  property  which 

.  waa   never   within   the   jurisdiction   of   the 

<g  state  of  Indiana,  the  state  had  no  power  to 

•  tax  It,  and  the 'enforcement  of  such  a  tax 

would  be  the  taking  of  property  without 

due  process  of  law. 

The  Judgment  of  the  Supnme  Conrt  of 
Indiana  is  reversed  and  the  case  remanded 
for  further  proceedings  not  inconsistent  with 
the  opinion  of  this  court.    Reversed. 

Ur.  Justice  Day,  dissenting: 

I  am  nnable  to  concur  In  the  opinion  and 
Jndgment  of  the  court  In  this  ease,  and  be- 
lieve that  its  importance  and  far-reaching 
effect  warrant  a  statement  of  the  grounds 
upon  which  I  differ. 

Before  stating  the  view  which  it  seems  to 
me  should  be  controlling,  I  believe  that  tlte 
statement  of  facts,  as  outlined  by  the  learn- 
ed Justice  speaking  for  the  court,  should  lie 
somewhat  amplified,  with  a  view  to  a  more 
complete  showing  of  the  case. 

The  oflice  in  Lafayette,  Indiana,  was  the 
ofHce  of  Nash,  for  which  he  paid  the  rent. 
Tlie  safes  In  which  the  notea  were  kept  in 
this  office  ware  the  safes  of  Nash,  and  the 


power  of  attorney  under  which  the  agent 
held  the  "Ohio  notes"  not  only  authorised 
him  to  enter  aatisfaotlon  of  them  when  paid, 
but  gave  him  complete  control  and  dominion 
over  them,  with  power  of  sale.  And  while 
it  does  not  clearly  appear  that  the  proceeds 
of  the  notes  in  question  were  reinvested  t^ 
the  agent  in  Indiana,  it  does  appe«r  that 
after  1S8S  large  sunu  of  money  were  sent 
from  Cincinnati  te  lAfayette,  and  were  in- 
vested by  Nash's  agent  in  Indiana.  Fur- 
thermore, in  the  opinion  it  is  said  that  the 
executors,  subsequently  to  the  death  of 
Nash,  paid  over  $40,000  of  taxes  on  money 
invested  in  Ohio.  It  does  appear  that  alter 
the  death  of  Nosh,  under  the  Ohio  law  the 
auditor  of  Hamilton  county  instituted  a 
proceeding  for  the  collection  of  five  year* 
(of  the  thirteen  here  involved}  of  Iiack  taxes 
upon  some  of  the  notes  representing  the 
Ohio  investments,  and,  rather  than  litigate,  w 
a  settlement  was  made'by  the  executors? 
tor  this  five  years'  claim  in  the  sum  of  $40,- 
000.  Whether  that  was  for  the  notes  here 
In  question  the  record  does  not  disclose.  As 
the  Ohio  agent  testified,  only  a  part  of  the 
Ohio  notes  were  sent  to  Indiana,  and  others 
in  large  amounts  were  kept  In  Ohio.  We 
Icnow  of  no  statute  in  Ohio  which  would 
tax  the  notea  permanently  kept  in  lodtana, 
and  none  is  pointed  out.  The  supreme 
oonrt  of  Indiana  in  this  ease  reached  tb* 
conclusion  that  these  particular  notes  were 
not  taxable  In  Ohio.  Of  course,  the  settle- 
ment of  the  claim  could  not  affect  the  legal 
proposition  here  involved,  bat  for  accuracy 
of  statement  it  must  not  be  regarded  that 
equitably  the  etaim  for  taxes  upon  these 
notes  lias  been  satiafled.  On  the  contrary, 
this  record  discloses  that,  by  the  scheme 
adopted,  more  than  three  quarters  of  a  mil- 
lion of  dollars  in  capital  invested  in  notea  and 
mortgages  succeasfully  evaded  taxee  during 
Nash's  lifetime  in  New  York,  where  he  waa 
domiciled,  and  in  Ohio  and  Indiana,  where 
his  agenta  were  loaning  his  money  for  him, 
and  where  his  notes  and  mortgages,  the  re- 
salt*  of  such  loans,  were  held  for  him. 

Accepting  the  decision  of  the  supreme 
court  of  the  state  that  a  statute  of  the 
state  has  undertaken  to  tax  these  notes, 
it  is  now  held  that  the  Constitution  of  the 
United  States  prevent*  such  taxation  of 
notes  and  mortgages  held  nnder  the  protec- 
tion and  within  the  power  of  the  state  by 
the  agent  of  a  nonresident  owner,  although 
such  agent  holds  the  securities  in  an  office 
belonging  to  the  owner,  in  a  safe  provided 
by  him,  with  a  power  of  attorney  which  gives 
him  full  dominion  over  them,  and,  for  the 
convenience  of  the  owner,  keeps  a  book  in 
which  transactions  concerning  them  are  re- 
corded at  the  instance  of  the  owner,  and 
senila  them  out  for  collection.    These  notsa 
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were  sent  bejond  tlie  bordera  of  the  st&te 
of  iDdlAna  only  for  eollection,  or  for  tlie 
few  dA^s  when  they  w««  Buppoaed  to 
Hable  for  taxation,  and,  when  aueh  danger 
WBS  thought  to  h«  put,  returned  to  the 
agent  in  Indiana. 
I  agree  that  a  debt  intangible  in  form  can- 
r;  not  acquire  a  litua  for  the  purpose  of  taxa- 
■  tion,  but  I  nibniit  that  when  •■debt  takea 
the  shape  of  note  and  mortgage  it  maf ,  if 
the  state  in  the  exeroiae  of  its  taxing  pow- 
«r  BO  wills,  acquire  a  eitiu  separate  from 
the  domidl  of  the  owner  under  the  circum- 
atanees  shown  in  this  case.  I  eonoeda  that 
the  preoise  point  here  involved  hoa  not  been 
dedded  in  prerioua  oases  in  this  eonrt,  but 
In  Stj  view  the  principles  declared  in  thii 
•onrt  were  followed  in  the  supreme  court 
of  Indiana  and  require  the  affirmanoe  of  its 
Jndgment. 

This  ooort  in  a  series  of  eases  has  held 
that  notes,  bonds,  and  mortgages  ma^  ae- 
qnire  a  situa  at  the  plaae  where  they  are 
held.  Some  of  the  cases  are :  Hew  Orleans 
T.  Stempel,  176  U.  S.  309,  41  L.  ed.  174,  20 
Sop.  Ct.  Rep.  110;  Briatol  i,  Washington 
Count;,  177  U.  S.  133,  44  L.  ed.  701,  20  Sup. 
Ot.  Rep.  S86;  Blackstone  t.  Millar,  168  U. 
8.  180,  47  L.  ed.  43S,  £)  Snp.  Ct.  Rep.  £77; 
Kate  Assessors  r.  Comptoir  National  IVEs- 
•ODpte,  101  U.  S.  388,  403,  48  L.  ed.  832, 
Sae,  24  Sup.  Ct.  Rep.  109;  Carstairs  t.  Coch- 
ran, 103  U.  B.  10,  48  L.  ed.  600,  84  Snp.  Ct. 
Rep.  318;  Scottish  Union  ft  Nat.  Ina.  Co.  t. 
Bowland,  106  U.  8.  Sll,  4S  L.  od.  ai9,  25 
Blip.  Ct.  Rep.  S4&. 

It  would  uimecessarilT  extend  this  dis- 
sent to  analyze  these  oaaea.  Brief  reference 
to  some  of  them,  in  my  judgment,  shows 
that  the  principles  therein  declared,  when 
extended  to  this  case,  would  warrant  the 
state,  if  It  so  chose  in  exerting  ita  taxing 
power,  to  reach  notes  and  mortgages  held 
within  its  jurisdiction  under  the  droum- 
atances  which  we  have  detailed. 

In  New  Orleans  v.  Stempel,  supra,  a  tax 
on  credits  evidenced  by  notes  and  secured 
by  mortgages  was  upheld,  where  the  owner 
left  them  in  Louisiana  in  the  poasession  of 
an  agent,  who  collected  the  same  as  they 
tell  due.  There  was  no  fact  ot  investment 
and  reinvestment  of  capital  in  the  case,  and 
the  conrt,  speaking  through  Mr.  Justice 
Brewer,  aald: 

"This  matter  of  sltna  may  be  rt^iarded 
In  another  aspect.  In  the  absence  of  stat- 
ate,  bills  and  notes  are  treated  as  ehoses  In 
action,  and  are  not  subject  to  levy  and  aale 
on  execution,  but,  by  the  statutes  of  many 
statea,  they  are  made  ao  aubject  to  aeUure 
and  sale,  as  any  tangible  personal  property. 
X  Freeman,  Executions,  t  112;  4  Am.  &. 
Eng.  Bnc  Law,  2d  ed.  p.  282;  11  Am.  ft 
XdC.  Bno.  Iaw,  2d  ed.  p.  622.    Among  the 


states  referred  to  In  these  anthoiities  asj 
having  at  atnte**  warranting  such  levy  and* 
sale  are  California,  Indiana,  Kentucky,  New 
York,  Tennessee,  Iowa,  and  LouiaianA. 
Brown  v,  Anderson,  4  Mart.  N.  S.  418,  af- 
firmed the  rightfulness  of  such  a  levy  and 
sale.  In  Fluker  v.  Bollard,  2  La.  Ann.  338, 
it  was  held  that  if  a  note  was  not  taken 
into  the  actual  possession  of  the  sheriff  a. 
sale  by  him  on  an  execution  conveyed  no 
title  on  the  purchaser,  the  court  saying: 
In  the  case  of  Simpson  t.  Allain  it  waa 
held  that,  in  order  to  make  a  valid  seizure 
of  tangible  property,  it  is  necessary  that 
the  sheriff  should  take  the  property  levied 
upon  into  actual  possession.  7  Rob.  (La.) 
004.  In  the  ease  of  Goubeau  v.  New  Orleans 
ft  N.  R.  Co.  the  same  doctrine  is  still  more 
distinctly  announced.  The  court  there  says: 
Trent  atl  the  different  provisions  of  our 
laws  above  referred  to,  can  It  be  contra* 
verted  that,  in  order  to  have  them  carried 
Into  effect,  the  sheriff  must  necessarily  taker 
the  property  aeized  Into  his  posseasIonT 
This  is  the  essence  of  the  s^Euie.  It  cannot' 
exist wltbontsudh possession."  ORob.  (La.) 
348.  It  Is  clear,  under  these  authorities, 
that  the  sheriff  effected  no  seiEnre  of  the 
note  In  controversy,  and  consequently  hie 
sobeequent  adjudication  of  it  conferred  no 
title  on  Bailey.' 

"The  same  doctrine  was  reafBrmed  in 
Stockton  T,  Stanbrough,  3  La.  Ann.  390, 
Now,  If  property  eon  have  such  a  situs  with- 
in the  state  as  to  be  subject  to  seizure  and 
sale  on  execution.  It  would  seem  to  follow 
that  the  state  has  power  to  establish  a  like 
situs  within  the  state  for  purposes  of  tax- 
ation. It  has  also  been  held  that  a  note 
may  be  made  the  subject  of  seiEure  and  de- 
livery in  a  replevin  suit.  Oraff  v.  Shannon, 
7  Iowa,  008;  Smith  v.  Eals,  81  Iowa,  235, 
Am.  St.  Rep.  4^8,  46  N.  W.  1110;  Priteh- 
ard  V.  Norwood,  l(»  Maas.  639,  SO  N.  B. 
80. 

It  Is  well  settled  that  bank  Mils  and 
munldpal  bonds  are  in  such  a  concrete  tan- 
gible form  that  they  are  subject  to  taxation 
where  found,  irrespective  of  the  domicil  ot 
the  owner,  are  subject  to  levy  and  aale  ob 
1,  and  to  seizure  and  delivery  un- 
der replevin;  and  yet  they  are  but  promisefl 
to  pay, — evidenCGB  of  existing  indebtedness.  _ 
Sott*  and  ntortgagt  an  of  the  same  natwrsj'j 
and,  uihila  they  tnay  tiot  li(ii>e*keootne  ao  gon-  • 
eroWy  recognised  •«  tangible  personal  prop- 
erly, yet  they  liave  taeh  a  eonereta  form  lAol 
«  reason  w&y  a  ttata  may  not  de- 
clare thai,  if  found  within  itt  Uoitta,  thejf 
ehall  be  eubjeot  to  taxation." 

In  oommeuting  on  this  cose  and  State 
Assessors  v.  Comptoir  National  IVEseompti^ 
101  U.  S.  SS8,  48  L.  ed.  232,  24  Sup.  CL 
Rep.  100,  Mr.  Jiutiea  Moody,  apeaking  for 
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the  coart  In  Uw  Ute  cub  of  Hetropolltan  I& 
Ins.  Co.  V.  New  Orleans,  208  U.  8.  895,  Bl  L. 
ed.  853,  2T  Sup.  CL  Rep.  499,  nld:  "In 
both  of  theM  caiea  the  -written  evidences 
of  the  ereditd  were  continuously  present  in 
ths  state,  and  their  presence  was  clearly  the 
dominant  factor  in  the  decisions." 

In  Blsckatone  t.  Miller,  1B8  V.  8.  SM,  47 
L.  ed.  44C,  23  Sup.  Ct.  Rep.  277,  Ur.  Justice 
Holmes,  speaking  for  the  court,  said: 

'^here  is  no  eonfllot  between  onr  Ti«wa 
and  the  point  dedded  in  the  esse  reported 
mnder  the  name  of  State  Tax  on  Foreign- 
held  Bonds,  IS  WaU.  300,  21  L.  ed.  179. 
The  taxation  in  that  cose  was  on  the  Inter- 
eat  on  bonds  held  out  of  the  state.  Bonit 
■nd  negotiable  UittramenU  are  more  than 
merely  mndonces  of  dett.  The  debt  Is  in- 
■eparabls  from  the  paper  which  declares  and 
•institutes  it  \>j  a  tradition  wUch  comes 
down  from  more  archaic  conditions.  Bacon 
T.  Hooker,  177  Mass.  835,  337,  83  Am.  St. 
Bep.  270,  S8  N.  £.  1073." 

To  the  coDsidaration  of  the  subject  In  the 
opinions  of  the  learned  Justices  just  quoted, 
it  may  be  added  that  bills  and  notes  are 
the  subject  of  oonverBlon  tn  trovsr,  and 
the  measure  of  damage*  is  the  eollectlhle 
value  of  the  obligation.  Mercer  v.  Jones, 
a  Campb.  477;  2  Ames's  Bills  ft  Notes,  p. 
BS3,  and  numerous  eases  there  cited.  Bills 
■ad  notes  may  be  the  subject  of  iotmtio 
Mwsa  mortis,  even  though  payable  to  order 
and  unindorsed.  2  Amea'g  Bills  ft  Notes, 
000-701.  They  are  held  to  be  governed  by 
the  designation  of  "goods  and  chattels"  in 
the  statute  of  frauds  and  other  statutes.  2 
Ames's  Bills  ft  Notes,  70S. 

Bills    and   notes   have   been    held   to   be 
'goods,  wares,  and  merchandise"  within  the 
meaning  of  tlie  statute  of  frauds.    Baldwin 
,  ▼,  Williams,  t  Met.  385;  Somsrby  t.  Buntin, 
;*11S  Mass.  27B,  19  Am.  Bep.  459. 
•    'in  view  of  this  recognition  of  the  char- 
acter of  hills  and  notes  as  tangible  property. 
It  seems  to  me  inaccurate  to  say  that  they 
are  mere  evidences  of  debt.    They  are  tan- 
gible things,  capable  of  delivery,  passing 
from  hand  to  hand,  and  for  many  purposes 
may  be  regarded  as  of  the  value  of  the 
debt  which  they  evidence. 

It  is  elementary  that  the  power  of  the 
states  OS  to  matters  of  taxation  is  very 
broad,  and  subject  only,  in  the  limitation  of 
Its  exercise,  to  the  Constitution  of  the  state 
and  the  nation. 

It  seems  to  me  that  a  state,  In  pursuance 
of  its  taxing  policy,  may  give  a  situs  to  such 
•videnoes  of  debt  held  within  Its  jurisdiction 
u  have  token  the  tangible  form  of  bonds. 
Botes,  and  mortgages. 

It  is  said  to  deny  this  power  to  the  states, 
uder  the  drenmstanocs  of  this  ease,  will 
tend  to  prevent  double  taxation, — a  thing 


much  to  be  desired.  This  ease  seems  to  me 
an  apt  illustration  of  the  contrary  vieivj  bj 
denying  the  power  to  Indiana  to  tax  thsM 
notes  onder  the  circumstances  shown,  the 
scheme  of  the  owner  to  avoid  any  tax  upon 
them  li  made  eSsctual,  and,  except  for  tlw 
reoovory  after  his  death  for  a  small  part  al 
ths  taxes  aetually  dne,  this  vast  sum  of 
money  escapes  taxation  altogether.  I  think 
that  the  powers  of  taxation  here  invoked 
by  the  state  of  Indiana  ought  not  to  be  de- 
nied, and  if  the  practical  effect  can  be  gives 
any  weight  In  deciding  legal  rights,  to  mo 
it  seems  evident  that  sneh  denial  will  wotfe 
immunity  from  just  taxation  of  property 
represented  in  promissory  notes  and  mort- 
gage* sent  beyond  the  jurisdiction  of  the 
state  where  the  owner  is  domiciled,  and  held 
by  agents  In  distant  states,  within  the  pro- 
tection of  their  laws,  for  the  sole  purpoM 
of  avoiding  contribution  to  the  public  treas- 
ury. As  I  understand  the  opinion,  mnnle- 
ipal  bond*  or  other  such  securities  held  •• 
these  are  would  be  legitimately  subject  to 
taxation.  They  ore  but  promises  to  pay, 
in  «  oonorete  form,  of  the  same  character  as 
notes  and  mortgages.  In  my  opinion  tfaoia 
is  no  constitutional  objection  to  their  loeal-^ 
iaation  fa«*taxation  by  the  law  of  the  State  -] 
when  ths  owner  has  chosen  to  give  them  a* 
situs  there  as  in  this  ease. 

Without  further  extending  these  views,  I 
am  constrained  to  dissent  from  the  opinion 
and  Judgment  of  the  oourt  in  this  case. 


(2H  V.  B.  4U> 

SECURITY   WAREHOUSINa   COMPANY, 

W.  B.  McKeand,  the  L.  G  Hyde  ft  Brit- 

taln  Bank  of  Betoit,  and  Citizens  Bank 

of  Mukwonsgo,  Appts., 

ELBERT  R.  HAND,  Andrew  Dietrich,  and 
E.  MoDill,  Trustees  of  the  Racine  Knit- 
ting Company,  Bankrupt, 

Pledge — of  warehouse  leedpts— change  oi 
possession. 

1.  No  snoh  change  of  possesaion  ps- 
sult*  from  the  issuance  of  so-called  ware- 
house receipts  acknowledging  the  receipt  of 
goods  on  premises  really  occupied  bv  the 
owner,  though  in  form  leased  by  the  latter 
to  the  warehousing  company,  as  renders  val- 
id a  pledge  of  such  receipts,  where  actual 
possession  of  the  goods  was  exereised  by  and 
existed  with  the  owner  substantially  the 
same  after  issuance  of  the  receipts  as  bo- 

Bankmptcy— equitable  lien— validity  u 
against  trustee. 

2.  Holders  of  so-called  warehouse  re- 
oeipta  under  a  pled^  which  was  invalid  for 
want  of  a  ehan^  of  possession  Iwve  no 
equitable  lien  which  takes  preoedanee  of  tha 
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title  of  the  triist««  In  bankmpto;  of  tha 
plcdeeor,  b;  virtue  of  the  special  provisionB 
of  the  btmknipt  act  of  July  1,  1898  (SO 
Stat,  at  L.  fi44,  chap.  Ml,  U.  S.  Comp.  Btftt. 
leOl,  p.  841S),  I  70«,  veatiag  in  ths  trustee 
tba  title  of  the  banlcrDpt  to  ftll  property 
tmufeired  by  Idm  in  fraud  of  hi*  crediton, 
uid  to  all  property  which,  prior  to  tbe  filing 
of  the  petition,  might  have  been  levied  uj — 
and  aoid  hj  judicial  procesa  against  h 
and  of  I  TOe,  giving  tne  trustee  power  to 
•void  trWnifen  bj  the  bankrupt  whleh  a 
veditor  of  tbe  latter  might  avoid,  and  to 
neover  ths  property  so  tnuufened  or  its 

[No.  229.] 


APPEAL  from  the  United  States  Qrcnlt 
Court  of  Appeals  for  the  Seventh  di- 
ouit  to  review  a  judgment  which  afEinned  a 
decree  of  the  District  Court  for  the  East- 
ern District  of  WiMonsin,  dismissing,  for 
vnint  of  equity,  the  petitions  of  pei 
elaimiiig  to  be  pledgees  of  a  bankrupt  to 
raatrain  the  trustees  in  bankruptcy  from 
asserting  title  to  the  property.    Affirmed. 

Bee  same  case  below,  74  a  C.  A.  1S6, 
143  Fed.  22. 

Statement  by  Mr.  Justice  Peckham: 
The  above-named  appellants  have  ap- 
pealed from  a  judgment  of  tbe  circuit  court 
of  appeals  of  the  seventh  eircnit,  affirming 
a  decree  of  the  United  States  district  court 
for  the  eastern  district  of  Wisconsin,  dis- 
missing certain  petitions  of  the  appellants 
for  want  of  equity.  74  C.  C.  A.  136,  143 
Fed.  32. 
y  Certain  ereditors  filed  a  petition  In  bank- 
^  niptcy  October  G,  1003,  against  tlie  Ra- 
■  dne  Knitting  Company,  a  oompany*engaged 
in  manufacturing  hose  and  other  knit 
goods,  with  factories  at  Eacine  and  Stevens 
Point,  Wisconsin.  The  company  was,  on 
the  2Sth  of  October,  1003,  duly  adjudged  a 
bankrupt,  and  the  appelleea  were  appointed 
receivers  and  were  later  elected  tmsteea. 
The  appellees  asserted  the  right  to  certain 
merchandise  covered  by  receipts  issued  by 
the  appellants,  the  security  company,  which 
company  thereupon  filed  in  the  bankruptcy 
court  an  interrenlng  petition  asserting  its 
exclusive  possession  and  control  of  the  mer- 
chandise In  question  and  the  iuuing  of  its 
receipts  therefor  to  tbe  knitting  company, 
and  their  negotiation  by  It  prior  to  Ita 
bankruptcy,  and  that  those  receipts  were 
given  to  the  other  appellants  In  good  faith 
in  dne  course  of  business  as  security  for 
loans.  The  Intervening  petitioner  alleged 
that  tbe  appellees  were  claiming  title  to 
the  merchandise,  and  were  obstructing  the 
petitioner  in  its  possession,  and  tbe  prayer 
X7  8.  0—46. 


was  for  an  order  tliat  the  appellees  tie  re- 
strained from  interfering  with  the  petition- 
er in  its  custody  and  control  of  the  prop- 
erty. The  other  appellants  then  intervened 
and  also  set  up  the  same  facts,  and  prayed 
that  the  appellees  might  1m  restrained  from 
interfering  with  ths  security  company  in 
delivering  the  merchandise  to  the  petition- 
era,  and  from  asserting  any  right  or  title 
to  the  property  as  against  tbom.  Isauea 
were  joined  and  tbe  matters  were  referred 
to  the  referee,  who  reported  his  findings  of 
fact.  From  these  findings  it  appeared  that 
tbe  Security  Warehousing  Company  was  a 
corporation  of  the  state  of  New  York,  duly 
licensed  to  do  business  in  the  state  of  Wis- 
consin, and  tliat  It  was  engaged  in  tlie 
business  of  "field  warehousing,"  so  called} 
that  it  owned  no  warehouse  of  its  own  and 
occupied  no  publie  warehouse  at  any  place, 
Tbe  warehousing  company  leaeed  certain 
premises  from  tbe  knitting  company  in  Ra- 
cine, in  the  state  of  Wisconsin,  and  alM 
certain  premises  at  a  place  called  SteveM 
Point,  in  the  same  state.  These  two  places 
were  occupied  by  tbe  knitting  company 
with  tbdr  goods  to  be  sold,  and  tbe  goods ^ 
were  placed  on  the  premises  really  occupied^ 
by  the  knitting  company,*  alt  hough  in  form* 
lesaed  by  It  to  the  warehousing  company, 
and  tbe  so-called  warehouse  receipts  were 
given  to  the  Imitting  company  by  the  nare- 
bousing  company,  acknowledging  the  re- 
ceipt of  the  property  at  such  places-  There 
was  no  change  of  possession  in  fact,  and 
scarcely  any  in  form.  These  receipts  were 
in  turn  pledged  by  the  knitting  company  to 
various  banks,  and  moneys  obtained  upon 
the  security  of  such  receipts  from  them. 
The  general  character  of  business  of  this 
form  is  stated  in  Union  Trust  Co.  v.  Wil- 
son, ISe  U.  S.  630.  40  L.  ed.  1154,  25  Sup. 
Ct.  Rep.  TSS,  but  tbe  particular  facts  in 
this  ease,  given  in  detail  as  findings  by  the 
referee,  and  adopted  by  the  district  court 
and  circuit  court  of  appeals,  may  be  found 
in  143  Fed.  supra.  Reference  is  made  to 
that  report  for  the  findings  of  the  referee. 
The  report  shows  a  radically  different  stftta 
of  facts  from  the  Wilson  Case. 

Mr,  Henry  S.  SobUns  for  appellants. 
Mr.  John  B.  Simmona  for  appellees.  a 

*Mr.  Justice  Peckham,  after  making  the  * 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

A  careful  reading  of  tbe  findings  of  the 
referee  and  of  the  evidence  upon  which  they 
were  based  satisfies  us  that  they  ought  to 
be  approved.  The  findings  show  that  the 
receipts  of  the  warehousing  company  were 
not  entitled  to  the  status  of  negntiable  tn- 
stmments,  the  transfer  of  which   operatM 
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«s  a  dcliverr  of  the  propertj  mentioned  In 
them.  Upon  tli»t  question  the  com  is  auS- 
cientlj  stated  In  the  opinion  of  the  oourt 
below,  wherein  It  waa  said  that  the  "re- 
ceipt! themaelTea  would  put  the  holders  on 
notice  of  the  facts." 

If  the  receipts  were  not  negotiable  in- 
atrumenta,  it  ia  contended  that  the  trana- 
actiona  ahowed  a  valid  pledge  of  the  prop- 
ertj  to  some  of  the  appellants,  and  hence 
they  are  entitled  to  its  posseBsIon  until  they 
,  are  paid  the  debts  due  them  from  the  bank- 
El  nipt.  Whether  there  waa  a  au£Sdent 
■  change  of.poasesaion  of  the  thing  pledged  to 
render  the  aame  valid  under  the  law  of 
Wisconsin,  we  think  waa  correctly  answered 
in  the  negative  by  the  conrta  below.  Geil- 
fnea  t.  Corrigan,  S6  Wis.  061,  065,  009,  37 
LJ{^  160,  00  Am.  St.  Sep.  143,  TO  K.  W. 
SOO.  The  general  law  of  pledge  requires 
poBsesBion,  and  it  cannot  exist  without  it. 
Caaey  v.  Cavaroe,  96  U.  S.  407,  84  L.  ©d. 
779.  There  was  scarcely  a  aemblance  of  an 
attempt  at  such  change  of  possession  from 
the  hands  of  the  knitting  company  to  the 
hands  of  the  wardiouatng  company.  Aetual 
poBsession  of  the  property  in  question  waa 
exercised  by  and  existed  with  the  knitting 
company  aubstantially  the  same  after  the 
issuing  of  the  receipt!  aa  befora.  It  la  a 
trilling  with  words  to  call  the  various 
transactions  between  the  knitting  company 
and  the  warehousing  company  a  transfer 
of  posiesaion  from  the  former  to  the  lat- 
ter. There  waa  really  no  delivery,  and  no 
change  of  possession,  continuous  or  other- 
wise. The  alleged  change  waa  a  mere  pre- 
tense, a  sham.  Upon  the  subject  of  change 
of  possession  the  opinion  of  the  circuit 
court  of  appeala  eontaina  the  following 
atatemeut  of  fact:  In  the  preaent  caae 
the  main  office  of  the  security  company  waa 
in  New  York;  the  nearest  district  office  waa 
In  Chicago;  from  there  the  receipts  were 
Issued  1  and  in  Wlaconaln  the  aecurity  com- 
pany bad  no  office  and  no  warehouaea,  un- 
less the  inclosurea  within  the  buildings  of 
the  knitting  company  at  Badne  and  Ste- 
vens Point  be  counted  auch.  The  reeeipta 
themselves  would  put  the  holder*  thereof  on 
notice  of  these  facta.  And  at  Racine  and 
Stevens  Point  the  security  eompany  gave 
no  evidences  to  the  public  of  ita  preaence. 
No  signs  were  displayed  to  the  paaaer-by. 
No  bueinesB  was  aought  from  the  public. 
The  only  property  within  the  inelosures 
waa  the  knitting  company's.  The  knitting 
company  did  not  want  storage  room,  but 
collaterals,  which  the  security  company 
agreed  to  fnmiah  for  a  eommiision  upon 
the  amount  thereof  plua  all  expenaea.  The 
aecurity  company's  only  agents  on  the  aeene 
were  the  agents  of  the  knitting  company, 
who  cared  for  and  chipped  out  Iti  goods. 


That  this  waa  the  only  buaineaa  contem-M 
plated  Is  diadoaed  by  the  agreement  that  J 
the  knitting^company  ahoold  be  restored  t« ' 
full  poaaeaaion  of  the  premiaea  at  any  lima 
it  returned  the  outstanding  receipts.  Thia, 
in  our  judgment,  waa  not  warehousing 
within   the  law   of   Wiaconain." 

Also:  "Bo  far  from  the  aecurity  eom< 
pany's  maintaining  an  open,  exclusive,  un- 
equivocal poaaession  during  the  two  years 
thia  arrangement  waa  carried  on,  it  seems 
to  na  that  the  aecurity  company  mi^t  aa 
well  Iiave  been  eliminated,  and  the  knitting 
company  have  employed  ita  own  stockkeep- 
en  and  shipping  clerks  as  euatodiana  for 
intending  lendera,  directly,  instead  of  indi- 
rectly through  the  aecurity  oompany.  In 
that  view  this  beeomea  one  of  the  cases 
'in  which  the  exclusive  power  of  the  ao> 
called  bailee'  (Union  Trust  Co.  v.  Wilson, 
IBS  U.  S.  E30,  637,  4S  L.  ed.  I1S4,  IISO,  25 
Sup.  Ct.  Rep.  760)  tapers  away  to  noth- 
ingness (Drury  v.  Moors,  171  Uass.  25Z,  60 
N.  E.  018;  Tradesmen's  Nat  Bank  v.  Kent 
Mfg.  Co.  ISO  Pa.  SOO,  00  Am.  St.  Rep.  370, 
40  AtL  lOlS). 

The  aetual  tranaaotiona  in  the  case  at 
bar  differ  radically  from  the  facta  aa  atated 
in  Union  Tmat  Co.  v.  Wilson,  anpra.  The 
oourt  there  held  that  there  was  sufficient 
proof  to  show  a  change  of  poaaeaaion,  and 
that  the  transaction  waa  valid  within  the 
law  of  the  state  of  niinois.  Assomlng  the 
law  of  Wiaconain  to  be  the  same  on  the 
subject  of  poesesaion  by  the  pledgee  of  the 
property  pledged,  the  facts  in  this  caae  are 
ao  different  from  the  Wilson  Case  as  to 
prevent  that  caae  from  forming  a  founda- 
tion for  holding  there  waa  a  aufflcient 
change  of  poaaeaaion  here  to  make  the 
pledge  a  valid  one. 

We  are  aattsfled  with  the  decision  of  the 
eonrta  below  upon  the  roerita. 

There  ia,  however,  an  Important  matter 
which  has  been  raised  by  the  appellanta 
aside  from  the  merits.  That  is,  whether 
a  tniatee  in  bankruptcy  can  question  the 
validity  of  these  reeeipta,  or  the  aufflciency 
of  the  alleged  transfer  of  the  property  be- 
longing to  the  bankrupt  knitting  oompany, 
to  constitute  a  pledge  of  sneh  propvty. 
The  right  is  draled  by  the  appellanta,  and 
it  ia  contended  that  the  tranafars  were 
valid  between  the  partiea;  that  the  trustee 
in  bankruptcy  takea  only  the  title  and  right 
of  the  bankrupt,  and  therefore  he  cannot 
assert  a  right  not  possessed  by  the  knitting^ 
oompany.  « 

■It  ia  no  new  doctrine  that  the  assignee* 
or  tmatee  in  bankraptey  atands  in  the 
shoes  of  the  bankrupt,  and  that  the  prop- 
erty in  his  liands,  unless  otherwise  pro- 
vided in  the  bankrupt  act,  is  subject  to  all 
of  the  eqidtie*  Impressed  upon  it  in  tiM 
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handa  of  tlw  bftnlcnipt.  TUi  hM  be«ii  Um 
rale  under  formsr  acts  «iid  b  now  th*  rule. 
Hewit  T.  Berlin  Mach.  Works,  lU  U.  Q. 
206,  48  Lt.  ad.  9S6,  21  Sap.  Ct.  Bep.  090; 
Thompson  t.  Fairbuiks,  166  U.  8.  616,  Bzi, 
49  L.  ed.  677,  85  Sup.  Ct.  Hep.  306;  Hum- 
phrey r.  Tatman,  198  U.  B.  91,  49  L.  ed. 
»5fl,  26  Sup.  a.  Eep.  587;  York  Mfg.  Co.  t. 
Cfusell,  201  U.  S.  344,  362,  60  L.  ed.  7B2, 
766,  ee  Sup.  a.  Eep.  481. 

In  the  Hewit  Ca«fl  there  wu  «  sale  of 
property  to  the  bankrupt  upon  condition 
that  the  title  should  not  pass  until  the 
property  was  paid  for.  Such  a  conditional 
sale  was  good  in  New  Yorle  state,  where 
the  contract  was  made,  and  it  was  held 
good  as  against  the  trustee  in  liankruptcy, 
because  it  was  good  against  the  bankrupt. 
It  was  further  held  that  the  property  was 
not,  under  the  facts  and  the  law  of  New 
York,  such  at  might  have  been  levied  upon 
Mid  sold  under  judicial  process  against  the 
bankrupt,  nor  could  she  havs  transferred 
It,  within  the  meaning  of  S  70  of  the  twnk- 
rapt  act.  It  was  a  dear  case  for  the  ap- 
plication of  the  doctrine  that  the  trustee 
Stands  in  the  shoes  of  the  bankrupt,  and 
tlwre  was  nothing  in  the  act  which  made 
any  ineonsistent  provision. 

In  Thompson  v.  Fairbanks  the  question 
»ros«  as  to  ths  validity  of  a  chatteJ  mort- 
gage (which  had  been  duly  filed)  upon  aft- 
ST'^wquired  property  aa  against  the  trustee 
in  iMuikraptcy  of  the  mortgagor.  The  mort- 
gagee took  poaseealoD  of  the  mortgaged 
property  before  the  filing  of  the  petition  in 
bankruptcy,  and  the  question  raised  was 
whether  there  was  a  violation  of  any  pro- 
vision of  the  bankruptcy  act.  It  was  held 
that  the  validity  of  such  a  mortgage  was 
a  local,  and  not  a  Federal,  question,  and 
that  in  such  case  this  court  would  follow 
the  decisions  of  the  state  court;  and  aa  in 
Vermont  such  a  mortgage  was  good,  and 
the  taldng  possession  of  the  property  re- 
lated back  to  the  date  of  the  mortgage, 
even  as  ageinst  an  assignee  in  Insolvency, 
it  was  good  as  against  the  trustee  In  bank- 
M  raptcy.  It  was  said:  "Under  the  present 
•  bankrupt  sct,*the  trustee  takes  the  prop- 
erty of  the  bankrupt,  in  cases  unaffected  by 
fraud,  in  the  aame  plight  and  condition  that 
the  bankrupt  himaetf  held  it,  and  subject 
to  all  the  equities  impressed  upon  it  in 
the  hands  of  the  bankrupt,  eieept  In  cases 
where  there  has  been  ■  conveyance  or  en- 
enmbrance  of  the  property  which  is  void  aa 
against  the  trustee  by  some  positive  pro- 
vision of  the  aot."  As  there  was  no  pro- 
vision therein  making  such  a  mortgage  void, 
the  mortgagee  was  permitted  to  enforce  his 
mortgage  as  a  valid  instrument,  and  to  re- 
tain possession  of  the  property.  There  was 
■o  fraod  in  faet  and  no  transfer  of  any 


property  in  fraud  of  eredtton,  and  ths 
property  was  not,  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  or  at  the 
time  of  the  adjudication,  liable  to  levy  and 
sale  under  judicial  proceas  against  the  bank- 
rupt. It  had  already  been  taken  possession 
of  by  the  mortgagee  luder  a  valid  mort- 
gage, and  was  not  subject  to  any  other 
liability  of  the  mortgagor, 

Humphrey  v.  Tatman  reiterates  the  prin- 
ciple that  whether  such  a  mortgage  as  is 
referred  to  In  the  Fairbanks  Case  la  good 
or  bad  depends  upon  ttie  state  law. 

In  York  Ufg.  Co.  v.  Csaaell,  the  same 
question  arose  aa  in  ths  Hewit  Case.  There 
waa  a  sale  of  property  to  one  who  there- 
after became  bankrupt,  with  a  condition 
that  no  title  to  the  property  should  pass 
unto  it  waa  paid  for.  Such  a  conditional 
sale  was  good  under  the  Ohio  law,  where 
the  Instrument  was  executed,  except  aa  to 
those  creditora  who,  between  the  time  of 
the  execution  of  the  Instrument  and  the 
filing  thereof,  had  obtained  some  specific 
lien  upon  the  property.  There  were  no 
such  creditors,  and  hence  there  was  no  one 
who  could  question  the  validity  of  the  in- 
strument at  the  time  the  truatee'a  title 
would  have  aoenied,  unless  it  was  the  trust- 
ee in  bankruptcy.  He  made  the  claim  tliat 
the  adjudication  in  bankruptcy  waa  equiva< 
lent  to  a  judgment  or  an  attachment  or  oth- 
er specific  lien  on  the  property,  so  as  to  pre- 
vent the  vendor  from  asserting  Ita  title  and 
Its  l^ial  right  to  remove  the  property  on 
account  of  the  nonpayment  of  the  purchase 
price.  We  held  that,  as  the  conditional  salen 
was  valid*by  the  law  of  Ohio,  except  as  to? 
a  certain  class  of  creditors,  if  there  were 
no  snch  creditors  there  waa  no  one  who 
could  question  the  validity  of  the  instru- 
ment; that  the  adjudication  in  bankruptcy 
did  not  give  the  trustee  the  right  to  do  so, 
because  in  that  case  the  adjudication  did 
not  operate  as  the  aqnivalent  of  a  judg- 
ment or  attachment  or  other  specific  lien 
on  the  property.  The  trustee  represented 
no  one  who  had  that  right  as  there  were 
no  creditors  who  had  liens  on  the  property 
when  the  title  of  the  trustee  to  tiie  prop- 
erty of  the  bankrupt  accrued.  Section  70 
of  the  bankrupt  act  had  no  application. 
There  was  no  property  within  dther  the 
fourth  or  fifth  anbdivision  of  that  section. 
The  fact  that  if  there  had  been  a  creditor 
of  the  bankrupt  of  the  class  mentioned  who 
■lad  obtained  a  specific  lien  on  the  prop- 
erty prior  to  the  adjudication  in  banknipt- 
cy,  the  trustee  could  in  that  ease  have  en- 
forced the  same,  did  not  make  any  dif- 
ference, because  no  such  thing  had  been 
done  when  the  adjudication  in  bankruptcy 
was  made.  This  court  bad  theretofore  ap- 
proved the  remark  in  Be  New  York  Eco- 
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nomical  Printing  Co.  49  C.  C.  A.  13S,  110 
Fed.  614,  C18,  that  the  present  bankrupt 
•ct  contemplates  that  «  lien  good  ba  against 
the  bankrupt  and  all  of  lili  creditors  at  the 
time  of  the  filing  of  the  petition  in  bank- 
ruptcy ihould  remain  undisturbed.  Hewit 
Case,  supra.  Upon  these  facts  it  was  re- 
iterated that  the  trustee  takes  the  property 
as  the  bankrupt  held  it. 

The  case  at  bar  bears  no  resemblance  in 
its  facts  to  the  cases  just  cited.  There  was 
no  valid  disposition  of  the  property  in  the 
ease  l>efore  us,  or  anj  valid  lien.  The  ao- 
called  warebotise  receipts  issued  bf  the 
warehousing  company  to  the  knitting  ragn- 
pany,  upon  the  facts  of  this  case,  gave  no 
lien  under  the  law  in  WUconsin,  in  which 
■tate  they  were  issued.  In  such  case  this 
court  follows  the  state  court.  Etheridge  v. 
Sperry,  139  U.  R.  260.  35  L.  ed.  171,  11  Sup. 
Ct.  Kep.  583;  Dooley  t.  Pease,  180  U.  8. 
ISe,  45  L.  ed.  45T,  21  Sup.  Ct.  Rep.  308. 

By  !  TOa,  the  trustee  In  bankruptcy  Is 
▼eated,  by  operation  of  law,  with  the  title 
of  the  bankrupt  to  all  property  transferred 
by  him  in  fraud  of  his  creditors,  and  to  all 
«  property  which,  prior  to  the  filing  of  the 
■  petition,  might  have  i>een«levied  upon  and 
sold  by  judicial  process  against  him;  and, 
by  subdivision  (e)  of  the  same  section,  the 
trustee  in  bankruptcy  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property  which 
any  creditor  of  the  bankrupt  might  avoid, 
and  may  recover  the  property  so  trans- 
ferred, or  its  value.  Here  are  special  pro- 
visions placing  the  title  to  the  property 
transferred  by  fraud  or  otherwise,  as  men- 
tioned, in  the  trustee  In  bankruptcy,  and 
giving  him  the  power  to  avoid  the  same. 

The  title  to  this  property  waa  In  the 
knitting  company.  There  had  been  no  val- 
id pledge  of  it,  tiecause  the  possession  had 
been,  at  all  times,  in  the  Icnitting  company, 
and  it  could  have  been  levied  upon  and  sold 
under  judicial  process  against  the  knitting 
company  at  the  time  of  tbe  adjudication 
in  bankruptcy.  The  security  company  had, 
of  course,  full  knowledge  that  the  knitting 
company  in  fact,  at  least,  shared  in  the 
posaession  of  the  property.  It  was  itself 
an  actor,  or  it  acquiesced  in  the  arrange- 
ment under  which  it  had,  at  most,  but  a 
partial  possession,  and  ev«D  that  was  sub- 
ject to  the  control  of  the  knitting  company. 
The  method  taken  to  store  the  property 
was,  as  found  by  the  district  court,  a  mere 
device  or  aubterfnge  to  «iable  the  bankrupt 
to  hypothecate  the  receipts,  attd  thus  raise 
money  upon  secret  liens  on  property  in 
the  possession  of  the  pledgeor  and  under 
its  control;  and  such  scheme,  the  court  said, 
ought  not  to  receive  judicial  sanction.  Such 
a  scheme,  under  the  facts,  and  as  carried 
out  in  /hia  caaa,  and  with  regard  to  Wis- 


consin law,  was  a  fraud  In  fact,  and  neither 
the  receipts  nor  the  so-called  pledge  could 
be  asserted  against  any  of  the  creditors. 

It  was  held  by  the  drenit  court  of  ap- 
peals in  a  case  arising  in  Wisconsin,  rela- 
tivs  to  a  chattel  mortgage,  which  gave 
power  to  the  mortgagor  to  make  sales  from 
the  mortgaged  property  for  bis  own  nse 
and  benefit,  that  such  a  mortgage  was 
fraudulent  In  fact,  so  It  could  not  be  as- 
serted even  against  general  creditors;  citing 
Wisconsin  cases.  Re  Antlgo  Screen  Door^ 
Co.  S9  C.  a  A.  248,  123  Fed.  249,  2H.  % 

*A  further  question  was  mled  upon  In  the* 
aboTe-dted  case.  It  was  in  respect  to  a 
second  mortgage  upon  chattels,  which  had 
not  been  properly  filed,  bu',  the  mortgagee 
had  taken  possession  of  tbe  mortgaged 
property  prior  to  the  filing  of  the  petition 
in  bankruptcy,  although  long  subsequent 
to  the  giving  of  th«  mortgage,  and  it  was 
held  that  the  mortgagee  mi^t  hold  the 
property  as  against  the  trustee  In  bank- 
ruptcy representing  general  creditors.  There 
was  no  frand  in  fact  alleged.  It  was  said 
by  JudgB  Jenkins,  in  delivering  tbe  opinion 
of  tbe  court:  "When  the  statute  (Rev. 
Stat.  Wis.  1808,  S  ^313)  declares  that  a 
chattel  mortgage  shall  be  invalid  against 
any  other  person  than  the  parties  thereto, 
unless  possession  be  delivered  and  retained, 
or  the  mortgage  be  filed, — there  being  no 
actual  fraud  and  no  eolluslve  delay  in  ths 
filing  or  the  taking  of  possession, — we  think 
the  statute  must  be  construed  to  mean  that 
the  omission  to  file  or  to  take  possession 
renders  the  mortgage  Invalid  only  as  to  the 
creditor  who,  by  execution  or  attachment, 
has  acquired  a  lien  upon  the  property." 
The  ease  Illnstratea  the  distinction  taken 
between  fraud  In  fact  and  the  mere  failura 
to  file  a  mortgage  otherwise  valid  against 
the  world. 

Under  the  circumstances  of  thin  case  we 
are  satisfied  there  was  no  valid  pledge  and 
no  equitable  lien  in  favor  of  the  interven- 
ers which  would  take  precedence  of  the  title 
of  the  trustee  by  virtue  of  the  special  pro- 
visions of  the  bankrupt  act. 

The  decree  is  affirmed. 


(KM  U.  S.  tGS) 
HIGINIO  ROMEO,  Appt, 

ROEET  E.  TODD. 

Lis  pendena-^n  Porto  Rico— cantlonaiT  mh 
tice. 

1.  A  suit  In  equity  to  enforce  a  judg- 
ment upon  real  property  which,  thouni 
standing  upon  the  public  records  in  the 
name  of  another  than  the  judgment  debtor, 
ia  alleged  to  have  been  paid  for  with  his 
nkoney,  rasulting  in  a  deorae  that  stuh  jod^ 
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ment  debtor  Ib  tha  o\met  of  tbe  eqnitmble 
•nd  beneficutl  title,  U  within  the  Mwpe  of 
the  Porto  Sico  mortgage  Uw,  art.  4Si,  which. 
In  order  to  protect  innoaent  puich&Bera 
pendente  lite,  provides  for  the  k>^°?  "^  * 
oautioBM-jr  notice  in  auita  for  the  owner- 
ship of  real  propertjr  or  for  the  cieaUon, 
declarBtion,  modification,  or  uctinBtlon  of 
anj  property  right. 

Lla  penden>-^n  Porto  Kico— cantiosaiT  no- 
Um. 
2.  The  local  (tatntory  law  of  real  prop- 
«tj  Teqniring  the  giving  and  recording  of 
cautionary  notice  of  a  pending  suit  in  order 
to  aSect  innooent  third  parties  dealing  with 
the  recorded  owner  is  applicable  to  a  suit 
brought  on  the  equity  side  of  the  United 
Btatea  district  court  of  Porto  Rico,  in  view 
of  the  provision  of  the  aot  of  April  12, 
1900  {31  Stat,  at  L.  7&,  chap.  IBl),  |  S,  eon- 
tinning  in  force  the  local  laws  not  ineon- 
■iitent  with  the  laws  of  the  United  States, 
although,  by  i  34,  the  district  ooart  of  the 
United  States  for  Porto  Rico  Is  given,  ix 
addition  to  the  ordinary  jurisdiction  of  Fed' 
«ral  district  courts,  jurisdiction  of  all  eaaei 
oognizant  in  the  Federal  circuit  ootirts,  with 
power  to  proceed  therein  la  the  same  man- 
ner as  a  dniuit  court. 

[No.  260.1 


APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Hieo  to  review  a  decree  dismissing,  on  de- 
murrer, a  bill  to  enjoin  a  judicial  sale  of 
real  property.  Reversed  and  remanded  for 
further  proceedings. 

The  facts  are  stated  fat  the  o|anlon. 

Mr.  Frederick  L.  Comwell  for  appellant. 

Hr.  H.  B.  K.  PettingDl  for  appellee. 

?  *  Mr.  Justice  White  delivered  the  opinion 
of  the  court; 

Robert  H.  Todd  obtained  a  jndgment  in 
the  United  States  provisional  court  of  Porto 
Eico,  in  the  year  1900,  for  the  sum  of  12,- 
M8.0S,  against  Pedro  and  Juan  Agostini, 
and  execution  to  enforce  the  same  was  re- 
returned  nulla  6ono.  Thereupon  Todd,  in 
IMl,  filed  a  bill  in  equity  in  the  United 
States  court  for  the  district  of  Porto  Rico 
against  the  judgment  debtors  (the  two 
Agostinis)  and  one  Ana  Merle  for  the  pur- 
pose of  enforcing  the  judgment  upon  eer- 
t^n  real  property  of  which  Ana  Merle 
stood  upon  the  public  records  as  the  owner. 
The  ground  was  that  the  property  had  been 
paid  for  with  the  money  of  the  Agostinis 
and  was  hence  liable  to  be  applied  to  their 
debts.  Without  further  detail  it  Is  only 
neoessary  to  say  that  the  court  decre^ 
that  a  certain  parcel  of  land  deseribed  in 
the  bill  had  beoi  purchased  by  Ana  Merie 
with  funds  belonging   to  Pedro  Agostini, 


and  said  Agosttnl  "was  the  owner  of  the 
equitable  and  beneficial  title  of  the  same." 
And  it  was  ordered  that,  to  pay  the  in- 
debtedness to  Todd,  the  property,  with  the 
improrcments  theroon,  be  sold  at  publia 
sale  by  a  commissioner  appointed  for  that 
purpose.  Whilst  this  suit  was  pending,  be- 
fore decree,  the  piece  of  real  estate  em- 
braced by  the  daeree  was  sold  by  Merle  to 
Hlginio  Romeu,  the  plaintiff  in  error.  The 
present  bill  was  tiled  on  behalf  of  Romea 
against  Todd  to  enjoin  the  sale  of  this  piece 
of  property.  The  bill  alleged  the  bringing 
of  the  Todd  suit,  the  purchase  by  RomeuS 
pending  such  suit,  tfaa^ecree  rendered  there-  f 
in  as  above  stated,  and  the  fact  that  the 
decree  was  about  to  be  executed.  It  was 
averred  that  the  purchase  by  Romeu  had 
been  made  for  an  adequate  consideration, 
with  the  utmost  good  faith  and  without 
knowledge  of  the  pendency  of  the  Todd 
suit;  that  the  property,  since  it  was  bought 
by  Romeu,  bad  been  largely  improved  by 
him,  and  that,  as  no  cautionary  notice  con- 
cerning the  Todd  suit,  as  authorized  and 
required  by  the  law  of  Porto  Rico,  had  been 
put  upon  the  records,  the  property  acquired 
by  Romeu  under  the  circumstances  alleged 
was  not  subject.  In  Roman's  hands,  to  the 
Todd  decree.  A  temporary  restraining  or- 
der was  allowed.  The  bill  was  demurred 
to  on  two  grounds,— first,  that  it  stated 
no  cause  of  action,  and  second,  that,  ad- 
mitting all  lU  averments  to  be  true,  as  the 
property  was  bought  whilst  the  equity 
cause  was  pending,  the  purchaser  took  sub- 
jeot  to  the  Im  p*nd«ns.  The  demurrer  was 
sustained,  and,  Romeu  electing  not  to  plead 
further,  a  final  deeree  was  made  dismissing 
the  bill. 

The  eonrt  below.  In  Its  opinion,  assumed 
that,  nnder  the  local  law,  a  third  party  In 
good  faith  purchasing  from  or  dealing  with 
the  registered  owner  of  real  estate,  without 
notice  in  fact  of  the  existence  of  a  pending 
suit  ooncerning  the  title  to  property,  was 
not  to  be  treated  by  operation  of  law  as 
constructively  notified  of  the  pendency  of 
the  suit  unless  the  cautionary  notice  which 
the  law  of  Porto  Rico  required  to  be  put 
upon  the  record  was  given.  But,  whilst  so 
declaring,  it  was  nevertheless  decided  that 
the  local  rule  of  real  property  referred  to 
was  not  controlling  in  this  ease.  This  rul- 
ing was  based  upon  the  conception  that  the 
constructive  notice  resulting  from  a  suit  in 
equity  in  the  United  States  court  for  Porto 
Rico  was  to  be  imputed,  irrespective  of 
the  positive  requirements  of  the  local  law. 
The  court  said: 

"As  this  Is  a  proceeding  on  the  equity 
side  of  the  court  it  Is  governed  by  the 
prindples  of  equity  followed  by  the  Federal 
•outs,  aa  distinguished  from  suits  at  taw, 
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when  IockI  sUttit«i  tra  Adopted.    Ai  IomI 
_  Um  hftTe  no  binding  force  upon  the  United 
S  States  eonrta  in  mfttten  of  prooedure  In 
•  equity  snd'inaritinia  law,  the  law*  of  Porto 
Rico  niating  to  filing  of  notice  of  lit  pendefM 
have  therefore  no  application  in  tfai*  caoe, 
and  the  lufficiency  of  this  bill  moat  be  de- 
termined by  the  rules  and  principles  fol- 
lowed in  like  proceedings  in  the  courts  of 
the  United  Statei.     Stewart  v.  Wheeling  & 
L  E.  B.  Co.  B2  Ohio  St.  lEl,  £9  LJLA.  438, 
41  N.  R  247.' 

Proceeding  then  to  apply  what  ia  deemed 
to  be  the  conclusive  force  of  deciatons  of 
tlUa  comt,  it  was  held  that  the  pendency 
of  an  equity  cause  in  a  court  of  the  United 
States  afTectiug  real  property  constituted 
eonitructive  notfae  as  to  third  parties,  and 
was  therefore  operatire  agaioat  those  deal- 
big  with  the  owner  as  to  such  property, 
m  good  faitb,  any  rule  of  state  law  ta  tie 
•ontrary. 

In  the  argument  at  bar  on  behalf  of  the 
appellee  the  correctneas  of  the  ground  upon 
wUch  the  court  based  Its  deelsioB  is  in- 
sisted on  as  follows: 

"The  main  contention  of  appellant,  how. 
arer,  seeros  to  be  that  even  ooorts  of  equity 
of  the  United  State*  in  a  state  are  bound 
by  the  statutory  provisions  for  recording  a 
lit  pendent  when  snoh  prorision  has  been  en- 
acted in  such  state.  But  In  this  aontention 
counsel  fail  to  distinguish  between  cases 
of  law  and  eases  in  equity    .    .    ." 

Nevertheless,  in  eubstanoe,  it  Is  contended 
that,  even  if  the  court  below  was  wrong  In 
He  reasoning,  it  was  right  in  Its  oonclnsion. 
This  rests  on  the  proposition  that  the  court 
mistakenly  assumed  that  the  local  law  pro- 
vided for  a  notice  of  the  pendency  of  suit 
of  the  character  of  the  Todd  case,  and  pro- 
tected an  innocent  purchaser  where  a  notice 
was  not  given. 

That  issue  arises,  therefore,  and  as  it 
tmderlies  the  question  whether  the  court 
should  have  applied  the  local  law,  we  come 
first  to  ascertain  the  local  law  eonceming 
notice  and  its  effect. 

Tt  appears  eertain  that  by  the  andent 
Spanish  law  the  sale  or  the  dismember- 
ment by  mortgage  of  the  ownership  of 
real  property  which  was  involved  In  a  pend- 
ing litigation  was  forbidden.  Law  13,  title 
^  7,  Part.  8;  see  also  Resolution  of  November 
S  29,  ITTO,  referred  to  In  commentaries  upon 
■  the  Spanish*  mortgage  legislation  by  D. 
Leon  Oalindo  y  De  Vera,  IMS  ed.,  vol  2, 
p.  CM.  The  result  was  that  acta  done  in 
violation  of  the  prohibitory  law  were  void, 
even  as  to  innocent  third  partiei.  But,  as 
pointed  out  by  the  author  just  r'jferred  to, 
the  prohibition  in  question  was  omitted 
from  the  Spanish  C3vil  Cod«t  and  therefore , 
thd  right  to  deal  with  real  property  in- 


,  volved  In  a  pending  llUgatiej  was  no  longer 
prohibited.  AnA  when  the  comprehensive 
system  known  as  the  mortgage  law  came 
to  be  adopted,  the  power  of  the  record  own- 
er of  real  property  involved  in  litigation,  to 
mortgage  or  contract  concerning  the  same, 
was  not  left  to  the  implication  resulting 
from  the  disappearance  of  the  ancient  pro- 
hibitions, but  was  expressly  recognized  by 
articles  71  and  107  of  the  mortgage  laws. 
D.  Leon  Galindo  y  De  Vera,  in  bis  com- 
mentaries, considering  the  provisions  of  the 
mortgage  law  concerning  the  power  of  the 
owner  of  real  property  to  deal  with  it 
I>«tui«nt«  lite,  and  of  the  right  of  the  plaintiff 
in  a  suit  affecting  such  property  to  obtain 
a  cautionary  notice,  and  his  du''y  to  record 
the  same  in  order  to  affect  third  parties, 
points  ont  that  these  provisions  were  the 
natural  result  of  three  ooneiderations:  re- 
spect f»r  tba  rl^ts  of  properly,  lejtard  fov 
the  rights  of  one  seeking  redress  in  the 
eontts  against  such  owner,  and  solicitude 
for  the  public  interest.  Because  of  the 
flrat  the  owner  was  not  deprived  of  his  right 
to  dispose  of  bis  real  property  merely  be- 
cause a  suit  relating  to  the  same  had  been 
brought  against  him,  but  was  left  free  to 
make  eontraets  concerning  the  property,  If 
anyone  could  be  found  wllHng  to  do  so, 
and  thus  assume  the  risk  of  (he  pending 
litigation.  On  aooonnt  of  the  second  con- 
sideration a  means  was  provided  for  giving 
a  notlee  by  which  one  who  brought  suit 
would  be  able  to  secom  the  results  of  an 
ultimate  decision  in  hit  favor.  Because  of 
the  third,  those  dealii.j  In  good  faith,  in 
reliance  on  public  records,  were  protected 
from  the  risks  of  pending  suits  unless  the 
cautionary  notice  was  made  and  recorded 
according  to  the   statute. 

That  the  esaenoe  of  the  statute  was  tbe^ 
protection  of  Innocent  third  parties  dealingg 
with  the  recorded  owner  when  no'cautlon-* 
ary  notice  hsd  been  given  Is  obvious.    An- 
swering the   contrary   contention,   D.   Leon 
Galindo  y  De  Vera  says  (p.  IDS) : 

"That  Is  not  so;  if  the  mortgagor  baa 
on  the  record  the  ownership  of  the  prop- 
erties in  litigation  and  those  who  claim 
the  properties  have  not  made  tbe  caution- 
ary notice  on  the  register,  and  the  writing 
establishing  tbe  mortgage  doea  not  abow 
that  the  propertlea  are  In  litigation,  tbe 
debtor  can  freely  mortgage  them,  and  the 
mortgage  will  have  effect,  even  when  the 
decision  of  the  ease  la  In  favor  of  tbe  plain* 
tiffa.  declaring  that  the  ownership  of  tbe 
properties  mortgaged  belongs  to  them." 

See  articles  71  and  107  of  the  'Mort- 
gage Iaw  for  Cuba,  Porto  Rico,  and  the 
Philippine  Islands,"  War  Department  trans- 
lation, 18B9,  and  see  also  title  £  of  the 
same    law,   concemiEig   tbe   method   of   ve- 
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«OTding  inBtrumentB  Mid  the  effect  of  nidi 
record,  aud  title  3,  Telating  to  oautiooary 
notice!. 

Granting  that  the  general  renilt  of  the 
local  law  It  as  we  have  just  stated  it,  the 
contention  yet  ia  that  the  charaeter  of  the 
Todd  suit  and  the  nature  of  the  Teliel 
lougbt  therein  caused  it  to  be  not  within 
the  scope  of  the  mortgage  law  and  the  pro- 
risions  thereof  for  giving  a  eantionary  no- 
tice. This  is  based  upon  article  42  of  the 
mortgage  law,  reading: 

"Art.  43.  Cautionary  notices  of  their  re- 
•pecfive  interests  In  the  eorresponding  puh- 
Uo  registries  may  be  demanded  by: 

"1.  The  person  who  enters  suit  for  the 
ownership  of  the  real  property,  or  for  the 
ereation,  declaration,  modiflcatton,  or  ex- 
tinction of  any  property  right.     .     .     ." 

And  article  91  of  the  general  regulations 
for  the  execution  of  the  mortgage  law,  War 
Department  translation,  1S9S,  as  follows: 

"The  peiaon  who  brings  the  action  for 
ownership,  referred  to  in  ease  No.  1  of  ar- 
ticle 4S  of  the  law,  may,  at  the  same  time 
or  subsequently,  request  that  a  cautionary 
notice  thereof  t>e  mode,  offering  to  indem- 
nify any  damages  which  may  be  cansad  the 
defendant  thereby,  should  he  win  the  suit." 

Now,  It  is  said  when  the  tsinee  in  the 
-  Todd  suit  are  dearly  apprehended,  they 
§  were  not  within  the  purview  of  the  artieJes 
■  in  question,  since  that  sntt  did  not  seek 
to  devest  An*  Merle  of  the  ownership  of 
the  property  standing  in  her  name  on  the 
public  records,  hot  simply  to  subject  such 
property  to  the  payment  of  the  indebted- 
ness due  by  the  Agostinls  to  Todd.  This, 
however,  assumes  that  article  42  embraces 
only  suits  having  for  their  object  the  en- 
tire divestiture  of  ownership, — that  Is,  the 
divestiture  of  perfect  ownership, — whilst 
the  text  of  the  article  relied  upon  not  only 
rdatss  to  suits  so  operating,  but  also  to 
those  which  seek  the  modlflcation  *^r  ex- 
tinction of  any  property  right."  But  even 
tf  the  proposition  relied  upon  might  find 
•ome  color  of  support  in  a  narrow  and  tech- 
nical construction  of  the  provisions  of  the 
mortgage  law  referred  to,  its  unsoundness  Is, 
we  think,  demonstrated  by  a  eonsideration 
of  other  provisions  of  the  law,  especially 
articles  2  and  23  of  that  law,  the  first  read- 
ing OS  follows: 

"In  the  registries  mentioned  in  the  pie- 
eeding  article   shall   be   recorded: 

"1.  Instruments  tiansferrlng  or  declaring 
tfwnership  of  realty,  or  of  property  ri^ts 

"i.  Instruments  by  wUeh  right*  of  use 
and  oeouponcy,  emphyteusis,  mortgage,  an- 
nuity (censo),  servitudes,  and  any  others 
1^  which  estates  are  enated,  ooknowtedged, 
nsdUted,  or  eztiDgnished." 


The  second  (art.  23)  read*  u  follawsi 

"The  instruments  mentioned  in  articles  I 
and  6,  which  are  not  duly  recorded  or  tea- 
tered  in  the  registry,  "annot  prejudice  third 
persons." 

Mark  the  constructive  pov.jr  of  the  pro- 
vision of  the  second  paragraph  of  article  2, 
requiring  the  registry,  in  order  that  they 
may  affect  third  parties,  of  all  acts  "by 
which  estates  ore  created,  acknowledged, 
modified,  or  extinguished"  when  applied  to 
the  words  of  article  42,  providing  for  the 
registry  of  a  cautionary  notice,  not  only  of 
all  suits  for  the  "ownership  of  the  real 
property,"  but  I|l'i>™;»*  of  suits  brought 
"for  the  ereation,  deduction,  modiRcation, 
or  ertinctlou  of  any  property  ri^Af." 

Besides,  when  the  purpose  of  the  mort-S 
gage  law  Is  borne  Inamind,  it  is  apparent* 
that  the  interpretation  relied  upon  would 
frustrate  the  very  ends  which  the  adop- 
tion of  the  law  was  intended  to  subserve. 

But,  passing  this  view,  it  is,  we  think, 
clear,  that  the  proposition  rests  upon  a  mis- 
conception of  the  true  import  of  the  biQ 
in  the  Todd  case.  The  property  stood  up- 
on the  records,  not  in  ths  name  of  the 
Agostinie,  but  tn  the  name  of  Merle.  Th* 
bill  alleged  that  the  Agostinie,  and  not 
Merle,  owned  the  property,  because  it  had 
been  bought  and  paid  for  by  the  former. 
The  purpose,  therefore,  of  the  suit  was  to 
change  the  recorded  title  by  In  effect  ob- 
taining a  decree  pladng  the  property  in 
the  name  of  the  real  owner.  In  the  very 
natnre  of  things,  under  the  civil  law,  the 
cause  of  action  thus  asserted  was  not  mere- 
ly revocatory  (the  Actio  Paullana  of  the 
Roman  law),  but  was  an  action  to  on* 
mask  a  simulation.  It  was  therefore  ea> 
sentially  levendlcatory.  Bonnaftm  v.  Wilt^ 
10  La.  Ann.  867;  and  see  the  copious  list 
of  authorities  illustrating  the  subject,  com* 
piled  in  Hennen's  L*.  Dig.  vol.  2,  p.  1D3I, 
Na  I.  The  decree  rendered  conforms  to 
this  etmclnslon.  It  held  Pedro  Agosttnl  to 
be  the  "owner  of  the  equitable  and  benefi- 
cial title"  to  the  property.  It  therefore 
devested  the  registered  owner.  Merle,  of 
every  essential  element  of  ownership.  This 
Is  clearly  the  ooae,  since  the  fruotua,  the 
vsus,  and  the  o&usws  could  not  he  in  one 
who  was  stripped  of  all  beneficial  interest. 
This  become*  more  dearly  manifest  when 
it  is  boms  in  mind  that  the  civil  law  pre- 
vailing in  Porto  Rico  ia  oblivious  concerning 
a  technical  or  formal  distinction  between 
l^ol  and  equitable  title.  As  beyond  perad- 
venture,  then,  the  suit  and  the  decree  took 
from  tlie  rtoorded  owe.:."  *jhe  ownerahip  ap- 
on  which  neceasorily  the  innocent  third 
party  must  have  relied,  we  think  it  dearly 
follows  that  the  aautionary  notice  required 
by  the  providcos  of  ths  mortgage  law  waa 
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msenti&I  to  Affect  tlu  Innocent  third  per- 

The  remainiag  question,  then,  fs,  Was  the 
local  •tatutory  rale  of  real  property,  re- 
quiring the  giving  and  recording  of  a  can- 
-tlonary  notice  of  the  pending  luit  in  order 
gto  affect  innocent  third  partiei  dealing  irith 
■the  recorded  owner,  applicable  to  a'anit 
brought  on  the  equitjr  side  of  the  United 
State*  dietriet  court  for  Porto  Eicol  Let 
na  asaume,  for  the  sake  of  argument,  that 
the  tower  court  correctly  reaeoned  that  an 
innocent  third  party  would  be  affected  by 
the  construetiTe  notice  resulting  from  the 
pendency  of  an  equity  eauee  in  a  circuit 
court  of  the  United  States  sitting  within  a 
state.  Again,  let  na  further  asaume,  for 
the  salts  of  argument,  that  It  was  ooireotly 
held  that  the  rule  just  stated  would  govern, 
although  there  had  been  no  oompliance 
with  a  atatntory  rule  of  property  prevailing 
in  Buch  state,  requiring  the  recording  of  a 
notice  of  the  pendency  of  luita  affecting 
real  property,  in  order  to  make  the  same 
operative  against  Innocent  third  parties. 
Neither  of  these  concesaiona,  we  think,  la 
here  controlling.  The  district  oourt  of  the 
United  States  for  Porto  Rico  is  in  no  sense 
a  oonstitutional  court  of  the  United  States, 
and  its  authority  emanates  wholly  from 
Congress  under  the  sanction  of  the  power 
posaeesed  by  that  body  to  govern  territory 
occupying  the  relation  to  the  United  States 
which  Porto  Rico  does.  Now  by  g  8  of  the 
act  commonly  known  aa  the  Foraker  act  (31 
Btat.  at  L.  TO,  chap.  191)  it  ia  provided  as 

"See.  8.  That  the  laws  and  ordiuanoes  of 
Porto  Rico  now  in  force  shall  continue  ip 
full  force  and  effect,  except  as  altered, 
amended,  or  modified  hereinafter,  or  aa  al- 
tered or  modified  by  military  orders  and 
decrees  in  force  when  this  act  shall  take 
effect,  and  so  far  as  the  same  are  not  in- 
oonslstent  or  in  conflict  with  the  statutory 
laws  of  the  United  State*  not  locally  in- 
applicable, or  the  prDTlsions  hereof,  until 
altered,  amended,  or  repealed  by  the  legis- 
lative   authority    hereinafter    provided    for 


statutory  Uws  of  the  United  States"  shaU 
remain  in  force  "until  altered,  amended,  or 
repealed  by  the  legislative  authority  here- 
inafter provided  for  Porto  Rico  or  by  act  of 
Congress  of  th«  United  State*,"  it  must  fol- 
low that  the  local  law  of  real  property  pre- 
vailing in  the  Island  is  controlling  until 
changed,  aa  provided  by  Congress.  Thi» 
being  true,  we  cannot  assent  to  the  con- 
clusion that  the  court  of  the  United  States 
created  by  Congrees  had  the  authority  t» 
disregard  the  local  law  which  Congress,  by 
express  l^^ialatlon,  directed  to  be  continued 
in  force.  But  it  is  said  that  the  act  <g  34) 
in  providing  for  the  district  court  of  the 
United  States  for  Porto  Rico  declared^ 
among  other  things,  that  the  court  shall 
have,  "in  addition  to  the  ordinary  Jnrisdie- 
tion  of  diatriet  oourts  of  the  United  StatM,. 
jurisdiction  of  all  ease*  cognizant  In  the 
circuit  oourts  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as- 
a  circuit  court."  From  this  it  is  argued 
that  the  constructive  notice  resulting  from- 
the  equity  oause  in  the  district  court  for 
Porto  Rioo  moat,  in  the  nature  of  things, 
be  operative  against  innocent  purchaaan 
without  reference  to  the  local  law  prevail- 
ing for  cautionary  notices  and  registry,  tf 
such  result  would  Sow  from  an  equity  cause 
pending  in  a  oonstitutional  court  of  the 
United  States  sitting  within  one  of  the 
states.  But  the  proposition  begs  the  qu«a- 
tion,  since  it  puts  out  of  review  the  expresa- 
provisiou  of  the  act  of  Congress  sanctioning 
and  enforcing  the  local  law,  except  in  sa 
far  aa  Congress  had  deemed  fit  to  abrogat* 
the  same.  Considering  the  manifest  intent 
of  Congress,  we  cannot  close  our  eyes  to- 
the  fact  that  that  body,  in  providing  a 
government  for  Porto  Rioo,  evidently  in- 
tended to  preserve  to  the  people  of  that 
island  the  system  of  local  law  to  which  they 
had  been  accustomed;  nor  can  we,  consist^ 
ently  with  this  enlightened  purpose,  assent 
to  the  conclusion  that  the  mere  provision  of 
the  act  by  which  a  oourt  was  created  to  en* 
force  the  local  law  empowered  the  conrta 
so  created  to  set  at  naught  the  local  lair^, 
Porto  Rico  or  by  act   of  Congress   of  the  *by  disregarding  fundamental   rules  of  real* 


United   State*. 

The  provision  just  quoted,  it  may  be  add- 
ed, is  qualified  by  a  proviso  repealing  enu- 
merated provisions  of  the  local  laws  con- 
cerning marriage,  divorce,  and  other  sub- 
jects. 

Now,  a*  a  general  proposition,  It  i*  clear 

that,  as  a  result  of  the  relation  which  Porto 

ttRko  ooeupies  to  the  United  States,  all  the 

n  local  law  of  that   island  haa  its   ultimate 

*  sanction  in  tha'lawful  exereiae  by  Congress 

of    its    l^slative   authority.    So    also,    as 

Congress  has  provided  that  tha  local  law 

*^ot  inconsistent  or  in  eonfiiet  with  the , 


property  governing  In  the  island,  thereby 
creating  confusion  and  uncertainty,  and 
hence  tending  to  the  destruction  of  the 
right*  of  innocent  third  parties.  Especially 
ia  this  conclusion  rendered  necessary  when 
a  consideration,  previously  adverted  to,  ia 
again  called  to  mind;  that  is.  that  all  the 
local  law  of  Porto  Rieo  ia  within  the  legis- 
lative oontrol  of  Congress.  The  considera- 
tions which  we  have  thus  expounded  are 
illustrated  in  various  other  aspect*  by  pre- 
vions  rulings  oonoeming  the  oonstruotioK 
and  import  of  the  Foraker  act.  Crowley  t. 
United  States,  IH  U.  S.  461,  4B  L.  ed.  1076^. 
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24  Sup.  Ct.  Rsp.  7S1;  Bodrtgnes  t.  United 
SUt««,  I9S  U.  8.  IH,  W  L.  ed.  094,  es  Sup. 
Ot.  R^.  eiT;  SenuUes  t.  Esbri,  SOO  U.  & 
103,  SO  L  ed.  991,  80  Sup.  Gt  Bep.  170; 
Amsritmn  E.  Co.  v.  Cutro,  204  U.  a  463, 
n  Ij.  ed.  G&4.  27  Bap.  Ct.  Rep.  40flL 

The  decree  of  the  District  Court  for  Porto 
Hieo  muBt  be  rerersed,  and  the  cauM  re- 
■DMided  for  further  proceedings  oonformable 


ANNIE  FLAHIVE  uid  Andrew  J.  Luuing. 

Public  lands— homestead— effect  of  ule  be- 
foie  entr7. 

A  partj  vho,  while  In  posseESion  of 
A  tract  of  public  land  with  intent  to  enter 
it  aa  a  homestead,  makes  a  sale,  which  the 
Land  Department  treats  as  an  abandonment 
■of  his  ri^ht  of  entry,  cannot,  by  merely  con- 
iluuing  in  poBsesston,  create  a  new  right  of 
■entry  as  Bftainst  the  party  in  whose  favor 
iie  naa  relinijuiahed  his  righL 

[No.  «e.] 


.  State  of  Montana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Missoula  County,  in  that  state, 
sustaining  a  demurrer  to  the  complaint  in 
a  suit  to  havR  the  holders  of  the  legal  title 
to  real  property  adjudged  to  hold  it  in  trust. 
Petition  for  rehearing  denied. 

For  former  opinion  see  p.  486. 

Messrs.  C.  B.  Nolan  and  C.  E.  Pew  in  sup- 
port of  petition. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

A  petition  for  rehearing  calls  our  attention 
to  a  misstatement  in  the  opinion.  We  said 
that  "it  appears  from  the  complaint  and 
exhibits  that  during  the  time  that  these 
proceedings  wers  pending  in  the  lAnd  De- 
partment, Love  made  a  sale  to  James  Ruu- 
dell,"  etc  The  facts  are  that  in  May,  1882, 
Love  settled  upon  and  occupied  the  tract 
in  controversy  with  the  purpose  of  entering 
It  aa  a  homestead;  that  the  land  was  then 
nnsnrveyed  public  land;  that  it  was  not 
surveyed  until  1888,  and  that  on  January 
2,  1880,  plaintiff  for  the  first  time  died  in 
the  land  oflice  an  application  for  an  entry. 
It  further  appears  that  the  sale  to  Rundell 
was  msde  in  September,  1883,  after  the 
original  settlement  by  the  plaintiff,  while  the 
land  was  unsurveyed,  and  I>efore  the  appli- 
cation to  enter.    Hence  it  is  not  itr^ly 


tme  that  while  "proeeefinga  wara  pending « 
in  the  ]>nd  Department*  Love  made  a  sale,"  ■ 
for  there  was  nothing  of  record  or  on  file 
in  that  Department  until  after  the  entry. 

Now  the  plaintiff  contends  that,  conced- 
ing that  there  was  a  sale,  and  that  thereby 
the  plaintiff  relinquished  the  right  of  entry 
which  he  had  acquired  by  his  settlement,  yet 
thereafter,  without  having  abandoned  the 
possession,  he  filed  his  application  in  the 
land  office;  tliat  that  application  must  bo 
considered  as  an  entirely  new  proceeding, 
initiated  by  one  in  actual  possession,  desir- 
ing to  take  the  land  as  a  homestead,  and 
that  it  is  error,  and  error  of  law,  to  adjudge 
it  vitiated  or  affected  by  the  prior  sale. 

Conceding  that  the  effect  of  a  sale  prior 
to  tile  applicatloa  projects  Into  the  case 
a  question  of  law,  we  are  still  of  opinion 
that  the  decision  of  the  Secretary  was  right, 
and  that  the  sward  of  the  patent  to  Mrs. 
Flabive  must  be  sustained.  A  sale  made 
by  a  party  who  is  in  possession  of  a  tract 
of  public  land  with  an  intent  thereafter  to 
enter  It  as  a  homestead  is  equivalent  to 
a  relinquishment  of  his  right  to  en- 
ter, and  the  Department  may  properiy 
treat  him  as  having  no  further  claims  upon 
the  land.  He  may  not  sell,  end  still  hava 
the  rights  of  one  who  has  not  sold.  He 
does  not,  by  merely  continuing  in  posses- 
sion, create  a  new  right  of  entry  as  against 
the  party  in  whose  favor  he  has  relinquished 
his  right. 

We  are  of  opinion,  therefore,  that  the 
sale  in  1883  was  rightfully  held  by  the  De- 
partment to  estop  the  plaintiff  from  subse- 
quent entry  of  the  land;  at  least,  as  against 
one  who  was  a  purchaser  from  his  vendee. 

The  petition  for  rehearing  Is  denied. 

(»8  U.  9.  J23) 

RB  JAUES  POLLTTZ,  Petitioner. 

Handamiti — to  control  judicial  Bctlon. 

Mandamus  will  not  lie  to  compel  a 
Federal  circuit  court  to  remand  to  a  state 
court  a  cause  which  the  circuit  court  faaa 
refused  to  remand  to  the  state  court  be- 
cause of  the  opinion  that  the  case  pre- 
sents a  controversy  between  the  removing 
defendant  and  the  plaintiff  which  can  b« 
fully  determined  between  them  without  the 
presenoe  of  the  other  defendants. 

[No.  10,  Original.] 

Argued  April  8, 1007.   Decided  May  27, 1907. 

PETITION  for  writ  of  mandamus  to  com- 
pel the  CHi^mit  Court  of  the  United 
States  for  the  Bouthem  District  of  New 
York  to  remand  to  the  Supreme  Court  of 
that  state  a  eause  which  the  Circuit  Court 
hM  refused  to  remand  because  of  the  opin- 
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ioa  VbM,t  ■  Mparftble  eontroTariy  U  present- 
ed, within  iti  jnrisdiotion.    DismiMcd. 

Btatement  ij  Mr.  Chief  Jiutloe  Fuller; 
Jftmea  Pollit^  b  dtlzen  of  tha  itate  of 
New  York,  brought  init  in  the  enpreme 
eonrt  of  the  state  of  New  York  for  the 
eoDTit7  of  New  York  against  the  Wabash 
Railroad  Company,  a  oonsoUdated  railroad 
corporation  eziating  under  the  Uwa  of  the 
states  of  Ohio,  Hichigon,  niinoia,  and  !£«■ 
souri,  and  a  eitizen  of  the  state  of  Ohio;  and 
sundry  other  defendants,  ehlefly  citiEens  and 
residents  of  the  state  of  New  York,  being 
IndiTidual  directors  of  the  railroad  oom- 
pany;  the  trust  company,  registrar  of  the 
stock  of  the  railroad  oompany;  a  commit- 
tee representing  debenture  holders;  mort- 
gage tmsteei,  etc.  The  complaint  alleged  in 
substance  that  the  railroad  company,  in 
ISOO,  entered  into  certain  negotiations  for 
the  retirement  of  the  debenture  mortgage 
bonds  of  the  company  through  the  issue  of 
other  securities,  both  bonds  and  stocks,  and 
that  the  plan  to  accomplish  that  end  waa 
subsequently  anthoriied  and  approved  by 
the  stockholders  of  the  company  and  deben- 
ture mortgage  bondholders,  at  a  meeting  at 
Toledo,  October  22,  1908,  at  which  the  issue 
of  certain  new  bonds  and  preferred  and  com- 
mon stock  of  the  company  and  the  exchange 
of  certain  new  bonds,  preferred  and  common 
stocic,  for  the  company's  debenture  mort- 
gage ixinds,  was  authorisGd.  and  approTed. 
.  The  complaint  alleged  that  the  plan  of  ex- 
^  change  was  unlawful,  unauthorized,  and  con- 
•  trary  to  the  laws  of  the  states  in  whiah*the 
company  was  organized,  and  was  unjust, 
inequitable,  and  injurious  to  eomplalnant, 
who  claimed  to  be  the  owner  of  one  thou- 
sand shares  of  the  common  capital  stock  of 
the  railroad  company.  It  was  also  alleged 
that  00  per  cent  of  the  debenture  holders 
voted  In  favor  of  the  exchange,  and  that 
the  plan  had  been  carried  out  as  to  more 
than  nine  tenths  of  the  debenture  bonds,  and 
new  bonds  and  stocks  to  the  requisite 
amount  had  been  issued.  And  it  was  prayed 
that  the  plan  "be  decreed  and  adjudged  to 
be  ullra  virtt,  and  that  all  said  bonds  and 
the  preferred  and  common  stock,  used  and 
issued  and  applied  hy  the  said  Wabash  Rail- 
road Company  for  the  purpose  and  plan  of 
said  scheme,  be  deoreed  and  adjudged  of  no 
sfTecL"  The  complaint  prayed  in  the  altei^ 
native  that  if  the  court  should  decree  that 
Pollitz  was  not  entitled  to  the  main  relief 
he  had  asked,  then  that  he  might  have  an 
accounting  by  the  defendant  officers  and  di- 
rectors of  the  railroad  company,  etc,  in  re- 
spect of  the  new  Ixinds  and  common  and 
preferred  stock  which  had  been  issued  under 
the  plan  of  exchange. 
The  railroad  eompany  filed  its  petition  to 


remore  the  eaas  into  the  drsoit  court  of  th» 
United  States  for  the  southern  district  of 
New  York,  which  set  forth  In  substance  th» 
foragoing  matters,  and  farther  averred: 

"That  your  petitioner  disputes  the  claim 
against  It  as  set  forth  by  the  plaintilT  in 
his  complaint,  and  denies  that  the  plaintiff 
is  entitled  to  the  judgment  and  relief  prayed 
for  against  this  petitioner  or  to  any  judg- 
ment or  relief  against  it;  and  this  petition* 
•r  alleges  that  the  fundamental  and  pri- 
mary controversy,  as  set  forth  in  said  com- 
plaint, is  whether  or  not  the  plan  for  the 
exchange  of  the  debenture  mortgage  bonds 
by  this  petitioner,  the  authorization  and 
creation  by  it  of  the  new  securities  in  the 
said  complaint  set  forth,  and  the  Issue  of  the 
same  by  it  for  the  purpose  of  carrying  said 
plan  into  effect,  is,  as  alleged  In  said  com- 
plaint, illegal,  unlawful,  void,  and  prohibit- 
ed by  the  charter  of  this  petitioner  and  the^ 
laws  nnder  which  it  is  incorporated;  and3 
whether  said  new*seenritles  are,  as  alleged* 
in  said  complaint,  invalid  and  roid;  and 
that  sneh  controversy  is  a  separable  and 
distinct  controversy  between  the  plaintiff 
and  this  petitioner. 

"That  a  complete  determination  of  said 
controversy  can  be  had  without  the  pres- 
ence of  any  of  the  defendants  in  this  action 
other  than  this  petitioner;  and  that  all  of 
said  other  defendants  are  neithr^r  indispen- 
sable nor  necessary  parties  to  the  complete 
determination  of  said  controversy. 

"That  the  forgoing  controversy,  whiob 
ii  solely  between  the  plaintifT  and  the  pe- 
titioner, must  be  determined  before  any  oth- 
er controversy  alleged  in  the  complaint  can 
be  considered  and  determined;  and  that  said 
controversy  between  the  plaintiff  and  this 
petitioner,  as  above  set  forth.  Is  separate 
and  distinct  from  any  other  or  further  con- 
troversy. 

"That  said  fundamental  and  primary  con- 
troversy herein  between  the  plaiotiff  and 
this  petitioner  is  a  controversy  wholly  be- 
tween citizens  of  different  states, — to  wit: 
Between  the  plaintiff,  a  citizen  of  the  stat« 
of  New  York,  and  this  petitioner,  a  eitizen 
of  the  state  of  Ohio." 

The  cause  was  removed,  and  Pollitz  made 
a  motion  to  remand,  which  was  denied  hy 
the  circuit  court,  Lacombe,  J.,  presiding. 

Pollitz  thereupon  applied  to  this  court 
on  March  18  for  leave  to  file  a  petition  for 
a  writ  of  mandamus  directing  the  cause  to 
be  remanded  to  the  state  court.  Leave  to 
file  was  granted  March  ZS,  and  a  rule  was 
entered  thereon  ntumable  April  fi,  to  which 
return  was  duly  made  to  the  effect  that  the 
order  denying  the  motion  of  Pollitz  to  re- 
mand the  cause  had  been  made  and  entered 
in  the  exercise  of  the  jurisdiction  and  jn- 
dielal  discretion  conferred  upon  the  eircuik 
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judge  hy  law,  and  for  the  reuoni  nprMied 
Id  hia  opinion  filed  vfth  the  ordor.  The 
eue  wu  heard  on  the  retorti  to  the  rule, 

Mr.  Roger  Foater  for  petitioner. 
MeBsra.  Knsh  TaiKU^  »^  lAwrenw  Qnai 
Q  for  tcepondente. 

f  'Mi.  Chief  Jtutfoe  Fnllei    delirared    the 

Hopinion  of  the  court; 

g     The  euit  waa   oommenced   In   the  atata 

*  OOUrt  by  a  eitisen^and  resident  of  the  city, 
oounty,  and  itate  of  New  York,  against  a 
eorporation,  a  citizen  of  the  state  of  Ohio, 
and  other  defendants,  nuuij  of  whom  were 
reai  dents  and  citizens  of  the  atat*  of  New 
York,  the  ralne  of  the  matter  in  dispute, 
exelnsive  of  interest  and  costs,  exoeeding 
the  jurisdictional  sum. 

The  defendant  the  Wabaah  Sailroad  Com- 
panj,  a  eitiun  of  Olilo,  flied  its  petitiw)  and 
bond  in  proper  form  for  the  removal  of  the 
•nit  into  the  United  States  oreoit  oomt  for 
the  sonthern  district  of  New  Torlt,  on  the 
ground  of  separabie  oontroTerBy  ao  far  as 
It  was  concerned,  and  it  waa  remoTed  ae- 
eordingly.  A  motion  to  remand  waa  made 
and  denied  tty  the  eirenit  court,  which  held 
that  the  controvert  was  Mparahle,  and  that 
the  other  defendanta  were  not  indispenta- 
ble  or  neceaaary  parties  to  the  complete  de- 
termination of  that  separable  oontroversy. 

The  Issne  on  the  motion  to  remand  was 
whether  such  determinaUon  eoald  be  had 
without  the  presence  of  defendants  other 
than  the  Wabaah  Railroad  Company,  and 
this  waa  judicially  determined  bj  the  drcnlt 
eonrt.  to  which  the  decision  was  bj  law 
oommitted. 

The  appiieatlon  to  this  eonrt  ia  for  the 
iaaue  of  the  writ  of  mandamua  directing  the 
eireuit  court  to  reverse  its  decision,  although 
In  its  nature  a  judicial  act,  and  within  the 
•eope  of  ita  jnrisdlation  and  discretion. 

But  mandamua  cannot  l>e  Isanad  to  com- 
pel the  court  below  to  decide  a  matter  be- 
fore It  In  a  parttcnlar  way  or  to  review  Ita 
Judicial  action  had  io  the  axarelaa  of  le- 
gitimate jurisdiction,  nor  can  the  writ  be 
naed  to  perform  the  offloe  of  an  appeal  or 
writ  of  error. 

Wbara  the  court  refuaea  to  take  jniisdie- 
tion  of  a  case  and  proeeed  to  judgment 
therein,  when  it  is  its  duty  to  do  ao  and 
there  is  no  other  remedy,  mandamua  wQl  lie 
onless  the  authority  to  iasue  it  Itas  been 
talcen  away  by  statute.  Re  Orossmayer, 
177  U.  B.  4S,  M  L.  ed.  e«S,  eo  Sup.  Ct  Rap. 
68E;  Re  Hohorst,  ISO  U.  S.  B63,  S7  L.  ed. 
1211,  14  Sup.  CL  Rep.  221.  And  so  where 
a  the  eonrt  aasumea  to  exerciBe  jnrisdletioD  on 
gramoral  when,  on  the  fae*  of  the  raeord, 

*  ftbsoliitely  no  jndlsdletion  has  attaebed. 
^nrginia  V.  Paul,  14S  U.  B.  107,  S7  L.  ad. 


S8S,  IS  Snp.  OL  Rap^  BSe;  &  puts  Wlaaa^ 
203n.  B.449,EnL.«d.2S«,aT  Bvp^  OL 

Rep.  150. 

"In  Re  Hohorat,  nipra,  the  Itill  waa  filed 
I  the  drcuit  eourt  of  the  United  Statea 
for  the  southern  district  of  New  York 
against  the  corporation  and  certain  other 
defendants,  and  was  dlsmlsaed  against 
the  corporation  for  want  of  jurisdiction. 
From  tliat  order  eomplainant  took  an 
appeal  to  this  court,  which  was  dismissed 
want  of  jurisdiction  because  the 
order,  not  dinposing  of  the  ease  as  to  all  the 
defendants,  was  not  a  final  decree  from 
which  an  appeal  would  lie.  148  U.  S.  262, 
37  L.  ed.  443,  IB  Sup.  Ct.  Rep.  690.  There- 
upon an  application  was  made  to  this  court 
for  leave  to  file  a  petition  for  a  writ  of  man- 
damua to  the  judge  of  the  circuit  court  to 
take  jurisdiction  and  to  proceed  against  the 
eompany  In  the  auiL  Leave  was  granted 
and  a  rule  to  show  cause  entered  thereon, 
upon  the  return  to  which  the  writ  of  man- 
damus was  awarded."  Re  Atlantic  City  R. 
Co.  1S4  U.  8.  633,  41  L.  ed.  679,  17  Sup.  Ct 
Rep.  208. 

In  Ex  parte  Wiener,  Wlsner,  a  eitizen  of 
the  atate  of  Michigan,  commenced  an  action 
nt  law  in  the  circuit  court  for  the  city  of 
St.  Louis,  state  of  Missouri,  against  Beards- 
ley,  a  citizen  of  the  state  of  Ijouislana. 
After  service  of  summons  on  Beardsley,  he 
filed  his  petition  to  remove  the  action  from 
the  state  court  Into  the  drcuit  court  of  the 
United  States  for  the  eastern  district  of 
Uissonri,  on  the  ground  of  diversity  of  citir 
zenship,  with  the  proper  bond,  and  an  order 
of  removal  was  made  by  the  atate  court, 
and  the  transcript  of  record  was  filed  In  the 
circuit  court.  Wiener  (who  bad  had  no 
OB  hut  to  ana  In  the  atate  court)  at 
moved  to  remand  the  case,  on  the 
ground  tliat  the  suit  did  not  raise  a  con- 
troversy within  the  jurisdiction  of  the  cir- 
cuit court,  and  that,  as  it  appeared  on  the 
face  of  the  record  that  plaintiff  waa  a  citi- 
zen and  resident  of  AQchigan,  and  defend- 
ant a  dtiien  and  resident  of  Louisiana,  tlu 
eaae  was  not  one  within  the  original  juris- 
diction of  the  dnmit  court.  Is  accordance 
with  the  atatnte  providing  that  where  juris- 
diction ia  founded  only  on  the  fact  that  the  ^ 
action  is  between  citizens  of  different  states,  g 
Buit  shall  be  brought'only  in  the  district  of  • 
the  residence  of  either  the  plaintiff  or  the 
defendant.  The  motion  to  remand  waa  de- 
nied, and  Wiener  applied  to  this  court  for  a 
writ  of  mandamua,  which  waa  suhaeqnently 
awarded. 

In  the  present  ease  the  removal  waa 
granted  and  auatained  on  the  ground  that 
there  waa  a  oontrovervy  between  the  remov- 
ing defendant  and  plaintiff,  whkh  eonld  ba 
folly  datamdiMd  aa  between  them  without 
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tlie  piCMiiM  of  tlia  other  dafandanti.  That 
being  K>,  the  suit  migbt  have  been  brought 
orif^nallf  in  the  drenlt  court  agalnit  tbe 
railroad  company  ai  aole  defendant. 

If  the  ruling  of  the  einmit  court  wai  er- 
roneous, aa  ia  contended,  bnt  which  we  do 
not  intimate.  It  may  be  reviewed  after  flnftl 
decree  on  ftppe&l  or  error.  Miauiurl  P.  R. 
Co.  T.  Fitzgerald,  180  U.  S.  666,  BS2,  40  L. 
ed.  636,  542,  10  Sup.  Ct,  Rep.  389. 

Rule  discharged;  petition  dieroiMed. 


BTATB  OF  WEST  VIRGENIA. 

Supreme  Court — original  jnriidlction — niite 
between  atatei. 

1,  The  original  juriadiction  of  the  Su- 
preme Court  of  the  United  States  extends 
to  a  suit  by  the  commonwealth  of  Virgini* 
agaJnat  the  state  of  West  Virginia  to  de- 
termine the  amount  due  to  the  former  by 
the  latter  aa  the  equitable  proportion  of  the 
public  debt  of  the  original  state  of  '^ginia 
which  wa»  aaaumed  by  West  Virginia 
at  the  time  of  its  creation  a*  a  state. 
Supreme  Co nrt— original  JniiadictioD— snlta 
between  states. 


2.  The  question  of  the  liability  of  the 
scats  of  West  Virginia  for  its  eqnitable  pro- 
portion of  the  public  debt  of  the  common- 
wealth of  Vit^iia  WAS  not  so  snbmitted 
to  the  West  Virginia  legislature  as  to  de- 
feat the  original  jniisdiiSiou  of  the  United 
States  of  a  suit  between  the  states  by  the 
provision  of  W.  Va.  Const,  art.  8,  |  8,  that 
-1  equitable  proportion  of  such  public  debt 

lall  be  aasumed  """"""  "'"'"  --^'•--'  -■- 
lature  "shall  asl 
may  be  practicable,  and  proTlde  for  the 
liquidation  thereof,"  since  such  pTOvisIon, 
when  read  tn  pari  materia  with  the  Virginia 
ordinance  of  August  20,  1861,  that  the  new 
State  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt,  to  be  ascertained 
•■  therein  proTlded,  must  be  regarded  as 
meaning  only  that  the  legislature  should  ta- 
oertain,  as  soon  as  practicable,  the  result 
of  the  pursuit  of  the  method  prescribed,  and 
provide  for  the  liquidation  of  the  amount 
so  ascertained. 
Pleading— in  suit  between  state*— questions 

open  on  demurrer. 

3.  The  question  whether  the  oommon- 
wealth  of  Virginia  baa  been  released  from 
»11  liability  on  account  of  the  public  debt 
evidenced  by  bonds  of  the  state  outstanding 
on  January  1,  1861,  will  not  be  passed  upon 
on  >  demurrer  to  a  bill  filed  by  that  state 
against  the  state  of  West  Virginia,  which 
seeks  an  adjudication  of  the  amount  due 
the  former  by  the  latter  as  the  equitable 
proportion  of  the  public  debt  of  the  original 
state   of   Virginia   which   was   assumed   by 

Wiut    VInrinU    at    tha   ttma    nf    Ifa    ffnafinn  j 


tag. 


;ioB  wOl  be  poatponed  u 
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PleaiUag— In  ndt  brtweea  rtatee    anertioM 

open  on  demurrer. 

4.  Consideration  of  the  objections  of 

multifariousneaa,  misjoinder  of  partiea  and 

of  causes  of  action,  may  properly  be  post- 

Kned  until  the  final  hearine  on  a  bill  filed 
the  commonwealth  of  Viiginia  against 
tfie  state  of  West  Virginia,  which  seeka  aa 
adjudication  of  the  amount  due  the  former 
by  the  latter  as  the  equitable  proportion  of 
the  public  debt  of  the  original  state  of  Vir- 
ginia which  was  assumed  by  West  Virginia 
at  the  time  of  its  ereation  as  a  state. 

[Ho.  T,  Orij^nal.] 


ORIGINAL  BILL  in  equity  Bled  by  the 
Commonwealth  of  Virginia  against  the- 
state  of  West  Virginia,  which  seeks  an  ad- 
judication of  the  amount  due  the  former 
state  by  the  latter  as  the  equitable  pro- 
portion tt  the  publie  debt  of  the  ori^na) 
state  of  Virginia  which  was  assumed  by  the 
state  of  West  Virginia  at  the  time  of  its 
creation  as  a  state.  Demurrer  overruled 
without    prejudice,    and    leave    to    annnv 

2 

Btatament  by  Mr.  Chief  Justice  Fuller:     I 
'This  la  a  bill  filed,  on  leave,  February  n,* 
IfiOO,    by    the    commonwealth    of    Virginia 
against  the  state  of  West  Virginia. 

The  bill  averred  that — 

"On  the  let  day  of  January,  1891,  0»m- 
plalnant  was  indebted  m  about  the  som  of 
(33,000,000  upon  obligations  and  oontraeta 
made  m  connection  with  the  conetruction  of 
works  of  internal  improvement  throughout 
her  then  territory.  By  far  the  greater  part 
of  this  Indebtedneas  was  shown  by  her 
bonds  and  other  evidences  of  debt,  given 
for  the  large  sums  of  money  which  she  from 
time  to  time  had  borrowed  and  used  for  the 
above  purpose;  but  a  portion  of  her  liabil- 
ities, thongh  arising  under  contracts  made 
before  that  date,  liad  not  than  been  cov- 
ered  by   bonds    issued   for   their   payment. 

Tn  addition  to  the  above  liability  to  tbe 
gmentl  publioi  there  was  a  large  indebted- 
neas evidenced  by  her  bonds  and  other  lia- 
bilitiee  held  by  and  due  to  the  commiaaion- 
ers  of  the  sinking  fund  and  the  literary 
fund  of  the  state,  as  created  under  her  laws, 
amounting,  the  former,  to  $^462,003.00,  and 
tbe  Utter,  to  «1,643,669.06,  as  of  the  same 
date. 

"The  offloial  reports  and  reoords  show- 
tag  tbe  exact  eharacter  and  amounts  of 
the  public  debt  thus  contracted  and  how 
the  same  was  created  are  referred  to,  and 
will  be  produced  upon  a  hearing  of  tbe  caM. 
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"(2)  That  portloa  of  tlw  tarltary 
cmbraMd  in  wlut  oonatitutM  the  pretent 
tarrltorial  limits  of  Virginik  was,  prior  to 
that  data,  devoted  mainly  to  agriculture, 
and  to  some  extent  to  grazing  and  manu- 
facturing, which  afForded  ita  ehief  lourcei 
of  revenue,  while  that  portion  included  In 
what  now  eonstitutea  the  state  of  West 
Virginia  had  vast  potentialities  of  wealth 
and  revenne  In  the  undeveloped  itorea  of 
minerals  and  timher,  which  had  been  known 
for  many  yean  prior  to  the  date  named, 
f,  and  their  proapectivs  valuea,  if  made  acceu- 
J>  ible  to  the  marketi  of  the  comitry,  were 
•  understood  to  be  well'aigh  beyond  computa- 
tion. It  was  to  hasten  and  facilitate  the 
development  of  these  sources  of  wealth  and 
revenue  by  the  construction  of  graded  roads, 
bridges,  canals,  and  railways,  extending 
througti  the  state  from  tidewater  towards 
the  Ohio  river,  that  the  oonunonwaalth  of 
Tirginia,  in  the  flnt  quattar  of  the  nine- 
teenth century,  entered  upon  a  system  of 
publie  internal  Improvements  which  It  was 
eontMuplated  should  include  the  entire  ter- 
ritory of  the  state,  and  embraced  in  ita 
design  the  eonstmction  of  public  works 
adapted,  not  to  the  needs  of  any  one  por- 
tion of  the  state  alone,  but  of  the  entire 
■tate,  aa  a  unit  of  intereet.  The  larger 
part  of  these  works  were  constructed  east 
of  the  Appalachian  range,  as  leading  up  to 
the  undeveloped  territory  west  thereof, 
but  a  very  considerable  portion  of  them 
were,  at  an  expense  of  several  millions  of 
dollars,  oonstrueted  west  of  said  range, 
within  the  territory  now  included  in  the 
atate  «(  West  Virginia;  and  the  eompletion 
of  some  of  the  main  Unea  of  improvement 
beyond  the  said  range  and  through  to  the 
Ohio  river,  einee  the  Ist  day  of  January, 
1801,  baa  increased  to  a  very  great  and  ma- 
terial extent  the  values  of  real  eatate,  in- 
dnding  eoal  and  timber,  in  the  said  terri- 
tory now  included  in  West  Virginia,  thus 
earrying  into  effect  the  original  scheme  of 
Improvement ,  which  could  not  have  been 
done  had  not  the  line*  east  of  said  range 
been  flnt  eonetmeted;  and  your  oratrix 
believes  and  avers  that  the  property  values 
within  the  limits  of  Weat  Virginia  have 
been  enormously  enhanced  in  a  large  meas- 
ure by  reason  of  these  improvements.  The 
money  appropriated  to  the  payment  of  the 
annually  accruing  interest  on  the  said  debt, 
prior  to  Janoary  1,  1801,  and  to  the  forma- 
tion  of  the  sinking  fund  for  the  ultimate 
redemption  thereof,  was  derived  from  taxes 
imposed  upou  the  property  subject  to  tax- 
ation throughout  the  entire  state.  The 
first  of  this  indebtedness  to  be  oontraeted 
was  a  small  amount  borrowed  by  the  state 
tn  the  year  1620,  and  the  debt  waa  there- 
after from  time  t«  time  eontlnned  and  in- 


creased by  renewals  and  new  loans  imtll^ 
It  reached  the  amount  above  stated  in  ISOI-S 
'"(S)  The  oommonwealtfa  of  Virginia  was* 
indueed  to  enter  upon  the  construction  of 
this  general  system  of  internal  improv*- 
ment  in  a  very  large  measure  for  the  pur* 
pcae  of  developing  the  aforesaid  resources 
of  the  western  portion  of  the  state,  now 
eonstitnting  the  atate  of  West  Virginia, 
thereby  amelbrating  the  condition  of  her 
citizens  residing  therein;  and  it  was  with 
this  view  that  she  took  upon  herself  the 
burden  of  the  pnblie  debt  for  which  her 
bonds  were  issued,  without  which  debt  such 
improvements  could  not  have  been  under- 
taken. In  oorroboration  of  thia  view  it  will 
appear  from  an  inspection  of  the  legisla- 
tive records  of  the  state,  where  the  vote 
carrying  the  appropriations  for  such  pub- 
lic improvements  was  reoorded,  that  in  near- 
ly every  Instanee  a  majority  of  thoae  mem- 
bers of  the  house  and  senate  of  the  original 
state,  who  then  represented  the  counties 
now  composing  West  Virginia,  voted  for 
snch  appropriations.  Indeed,  it  appears 
from  those  records  tikat  a  great  majority 
of  the  acts  of  the  legislature  of  Virginia 
under  which  said  Indebtedneas  was  created 
would  have  f^ed  of  their  passage  had  tlie 
representatlvea  from  the  counties  embraced 
in  what  Is  now  West  Virginia  opposed  their 
enactment,  and  that  a  very  large  propor- 
tion of  said  indebtedness  waa  actually  con- 
tracted over  the  votes  of  a  majority  of  the 
representatives  from  the  counties  and  cit- 
ies embraced  in  the  limita  of  the  present 
state  of  Virginia.  This  will  be  found  to 
be  true,  not  only  in  the  legislature  for  one 
single  session,  but  in  the  legislatures  for 
many  sncoesaive  years,  thus  showing  It  b> 
luve  been  a  fixed  policy  of  the  people  In 
that  portion  of  the  state  now  eonstituting 
West  Virginia  to  participate  In,  support, 
and  carry  out  this  general  plan  of  interna) 
improvements  In  the  state. 

"i.  The  developmmt  of  this  system  <rf 
pnblie  Improvements  thus  entered  upon 
was,  from  its  character  and  extent,  neces- 
sarily progressive,  and  the  same  extended 
with  the  general  growth  and  increasing 
needs  of  the  state,  and  was  incomplete,  aa 
above  stated,  tn  ISSl,  though  a  very  oon-^ 
siderable  portion  of  such  improvements  had,g 
prior  to  that  time,  been*  constructed  as* 
above  stated,  in  the  territory  now  consti- 
tuting West  Virginia,  In  order  to  meet  the 
needs  of  the  people  of  that  portion  of  the 
atate  for  their  loeal  purposes.  As  early  as 
the  year  181S  a  board  of  public  works  was 
ereated  by  law  for  the  state,  the  membera 
of  which  were  elected  by  the  voters  of  the 
atate  at  large,  and  this  board  Iiad  in  charge 
the  oonstruction  and  supervision  of  all  the 
work!  of  pnblie  Improvement  in  this  stat^ 
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The  knnnal  raports  of  this  board  will  be  re- 
ferred to  for  information  aa  to  the  eharai!- 
t«r,  aztent,  coat,  and  location  of  ths  public 
works  and  iiitamal  improrementa  eoaatniet- 
•d  in  the  state  prior  to  Januaiy  lit,  ISOI. 
The  amonnta  expended  upon  tbe  oonstruc- 
tion  of  tiiese  worka  in  wbat  ia  now  West 
Virginia  can  only  be  accurately  aacertained 
by  an  examination  of  tlie  numeroua  entriea 
in  the  recorda  of  tbia  board  extending 
through  a  number  of  yeara  and  ahowing 
■neb  eipenditurea  aj  made  from  time  to 
Uoie. 

"5.  On  the  ITth  of  April,  ISOl,  the  people 
of  Virginia,  in  general  convention  asaeni- 
bied,  adopted  an  ordinance  by  which  it  waa 
Intended  to  withdraw  Virginia  from  the 
union  of  the  atatea.  From  this  action  a 
eonstderable  portion  of  the  people  of  Vir- 
ginia dissented,  and  organised  a  separata 
government  which  was  Icnown  and  reeog- 
nised  bj  the  government  of  the  United 
States  as  the  'restored  state  of  Virginia,' 
and  wilt  I>e  hereafter  referred  to  in  this 
bill  as  the  'restored  state.' 

"0.  On  the  20th  day  of  August,  I8S1,  the 
restored  state  ot  Virginia,  in  conTention  as- 
aembled,  in  the  city  of  Wheeling,  Virginia, 
adopted  an  ordinanoe  to  "prorlds  for  the 
formation  of  a  new  atate  ont  of  the  por- 
tion of  the  territory  ot  tlile  state,'  i  B  of 
which  ordinance  was  aa  follows,  to-wit: 

*"U.  The  new  state  shall  take  upon  itself 
a  juat  proportion  of  the  public  debt  of  the 
commonwealth  of  Virginia,  prior  to  the  let 
day  of  January,  1861,  to  be  ascertained  by 
cbarging  to  it  all  the  state  expenditure* 
within  the  limits  thereof,  and  a  juat  propor- 
tion of  the  ordinary  expenses  of  the  state 
government  since  any  part  of  said  debt  waa 
«  contracted,  and  deducting  therefrom  the 
?  moneys  paid  into  the  treasury  of  the*eom- 
monwealth  from  the  counties  included  with- 
in the  said  new  state  during  eaid  period. 
Ail  private  righta  and  interests  in  lands 
within  the  proposed  state,  derived  from  tbe 
laws  of  Virginia  prior  to  such  separation, 
Bhsll  remain  valid  and  secure  under  the 
laws  ot  the  proposed  atate,  and  shall  be  de- 
termined by  the  laws  now  existing  in  the 
state  of  Virginia.' 

"7.  On  the  3Ist  day  of  December,  1362, 
an  act  was  passed  by  the  37th  Congress  of 
the  United  States  [12  Stat,  at  L.  633,  chap. 
0] ,  providing  that  the  new  state  thus 
formed  in  pursuance  of  the  ordinances  of 
tlip  ^\'heeling  convention  above  referred  to, 
sli'iiild,  upon  certain  conditions,  be  admitted 
into  the  Union  by  the  name  of  West  Vir- 
ginia, with  a  constitution  which  had  there- 
tofore been  adopted  for  the  new  state  by 
the  people  thereof,  such  conditions  being 
that  a  chnnge  should  be  made  in  such  pro- 
posed eoustitution  in  regard  to  tba  libara- 


tlon  of  alavea  therein;  and  It  was  provided 

by  this  act  of  Congress  that  whenever  the 
resident  of  the  United  States  should  Issue 
his  proclamation  stating  the  fact  tiiat  such 
change  had  been  made  and  ratified,  there- 
npon  ths  act  admitting  the  new  state  into 
ths  Union  should  take  effect  sixty  dayB 
after  the  date  ot  auch  proclamation.  Such 
proclamation  declaring  these  conditions  to 
have  been  complied  with  waa  duly  made  by 
President  Lincoln  on  April  20th,  1863,  and 
West  Virginia,  In  conformity  therewith  and 
by  the  operation  of  said  act  of  Congress, 
was  admitted  Into  the  Union  as  a  state  on 
the  20th  day  of  June,  18S3;  and  thereupon 
the  state  of  West  Virginia  became  fully 
organized  and  each  of  its  departments  of 
government  commenced  operation  on  the 
date  last  named. 

"8.  Pending  the  admission  of  tbe  state 
of  West  Virginia  to  the  Union  the  general 
aeaembly  of  the  restored  state  of  Virginia 
passed,  February  3,  1863,  the  following  act: 

"  That  all  property — real,  personal,  and 
mixed — owned  by,  or  appertaining  to,  this 
atate,  and  being  within  ths  boundaries  of 
the  proposed  state  of  West  Virginia,  when 
the  same  becomes  one  of  the  United  Statea, 
shall  thereupon  paaa  to,  and  become  the 
property  of  the  state  of  West  Virginia,  andS 
without  any*other  assignment,  eonveyanoe,? 
or  transfer  or  delivery  than  Is  herein  con- 
tained, and  shall  include,  among  other 
things  not  herein  specified,  all  lands,  build- 
ings, roads,  and  other  internal  improve- 
ments or  parts  thereof,  situated  within  said 
boundaries,  and  vested  in  this  state,  or  in 
the  president  and  directors  of  the  literary 
fund,  or  the  board  of  public  works  thereof, 
or  in  any  person  or  persons  for  the  use  of 
this  state,  to  tbe  extent  of  the  interest  and 
estate  of  this  state  therein;  and  shall  also 
include  the  interest  of  this  state,  or  of  the 
aaid  president  and  directors,  or  of  the  said 
board  of  public  works,  in  any  parent  bank 
or  branch  doing  business  within  said  bound- 
aries, and  all  stocks  of  any  other  company 
or  corporation,  the  principal  office  or  place 
of  business  whereof  Is  located  within  said 
boundaries,  standing  in  the  name  of  this 
state,  or  of  the  said  president  or  directors, 
or  of  the  said  board  of  public  works,  or  of 
any  person  or  persons,  for  the  use  of  this 
state.' 

"  'That  if  the  appropriatione  and  trans- 
fers of  property,  stocks,  and  credits  provided 
for  by  this  act  take  effect,  the  state  of  West 
Virginia  shall  duly  account  for  the  same  tn 
the  settlement  hereafter  to  be  made  with 
this  state,  provided  that  no  such  property, 
stocks,  and  credits  shall  have  been  obtained 
since  the  reorganisation  of  the  state  gov* 
emment.* " 

Complainant  diarged  "that  tba  propait/ 
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which  mm,  bf  the  oper&tlcm  of  thli  Kct, 
appropriated  ttnd  truuferred  from  the  atate 
of  Virginia  to  the  atate  of  West  'm^inia, 
ud  which  WM  enbaeqaeatl;  noelTed  and 
enjoyed  by  the  ttate  of  Weet  Virginia,  eon- 
aiited  of  B  number  of  itenu,  and  the  value 
of  it  amounted,  in  the  a^regate,  to  aeTeTal 
millions  of  dollaia,  the  exact  amount  jam 
oratrix  ie  unable  at  thia  time  more  deflnlte- 
Ij  to  aacettain  and  atate.  That  of  the  bank 
■tocka  alone  which  were  transferred  under 
the  operation  of  thia  act,  the  atate  of  Weat 
Virginia  realized  and  reeeiTsd  into  her 
treasuiT  from  the  sale  thereof  about 
$600,000;  and  that  no  part  of  the  property 
^  BO  received  by  West  Virginia  had  been  ob- 
« tidned  by  Virginia  since  April,  1861. 
•  ■"».  And  by  a  further  act  of  the  general 
assembly  of  the  restored  state  of  Virginia, 
pMsed  on  the  next  day,  February  4th,  1S03, 
It  was  enacted: 

"  'I.  That  the  aum  of  «160,000  be,  and  U 
hereby,  appropriated  to  the  state  of  West 
Vir^nia  out  of  moneys  not  otherwlae  ap- 
propriated, when  the  same  shall  have  been 
formed,  organiied,  and  admitted  as  one  of 
the  states  of  the  United  States. 

""Z.  That  there  ahall  be,  and  hereby  la, 
appropriated  to  the  aald  atate  of  Weat  Vir- 
ginia when  the  aame  ahall  become  one  of 
the  United  8tatea,  all  balances,  not  other- 
wise appropriated,  that  may  remain  in  the 
treasury,  and  all  moneya  not  otherwise  ap- 
propriated, that  may  emne  into  the  treas- 
ury up  to  the  time  when  the  said  atate  of 
Weet  Virginia  ehall  become  one  of  the 
United  Statea:  provided,  however,  that 
when  the  aafd  atate  of  Weet  Virginia  aball 
become  one  of  the  United  States,  It  ahall 
be  the  duty  of  the  auditor  of  thia  atate 
to  make  a  statement  of  all  the  moneys 
that,  up  to  that  time,  have  been  paid 
Into  the  treasury  from  counties  located 
ouatide  of  the  boundaries  of  the  said 
state  of  West  Virginia,  and  alao  of  all 
moneys  that,  up  to  the  same  time,  hare 
been  expended  In  such  oountiea,  and  the  un- 
expended Burplua  of  all  auch  moneys  shall 
remain  in  the  treasury  and  eontlnue  to  be 
the  property  of  thia  atate.' 

"And  thia  laat  named  sum  of  1160,000, 
together  with  other  sums  belonging  to  the 
atate  of  Virginia,  were  turned  over  to  and 
reoeived  or  collected  by  the  new  atate  of 
Weat  Virginia  after  Its  formation  aa  afore- 
•Ud. 

"10.  The  Conetitutlon  ol  the  State  of 
Weat  Virginia,  which  became  operative  and 
waa  In  force  when  ahe  was  admitted  into 
the  Union,  contained  the  following  provl- 

"By  I  6  of  article  8  of  said  Conatltutlon 
it    was   provided: 
"'6.  No  debt  shall  ha  eontracted  by  this 


eSI  TIBOIHIA.  73B 

atate  except  to  meat  aaanal  delldts  In  tbag 
revenue,  to  redeem  a  previous*  liability  of* 
the   state,  to   suppreaa   Inaurreotlon,   repel 
invaaion,  or  defend  the  state  in  time   of 

"And  by  I  7  of  artlde  8  it  was  provided; 

"T.  The  legialature  may,  at  any  time, 
direct  a  aale  of  the  stocks  owned  by  the 
etate.  In  banlcs  and  other  eoiporations,  but 
the  proceeds  of  such  sale  shall  ba  applied  to 
tha  liquidation  of  the  public  debt,  and  here- 
after the  state  shall  not  become  a  stock- 
holder in  any  bank.' 

"And  by  S  8  of  article  8  it  waa  provided: 

"  '8.  An  equitable  proportion  of  the  pub- 
lic debt  of  the  commonwealth  of  Virginia 
prior  to  the  let  day  of  January,  In  the  year 
1861,  ahall  be  aaaumed  by  thia  state,  and 
the  legialature  shall  aacertain  the  same  sa 
soon  aa  may  be  practicable  and  provide  for 
the  liquidation  thereof  by  a  aiaking  fund 
sufficient  to  pay  the  accruing  Intereat  and 
redeem    the    prisdpal    within    thirty- four 

"At  the  time  the  Constitution  oontaining 
tlieee  proviaiona  was  adopted,  Weat  Virginia 
did  not  owe,  and  could  not  have  owed,  any 
public  debt'  or  'previona  liability,'  except 
for  her  just,  contribntlve  proportion  of  the 
public  debt  of  the  original  etate  of  Virginia, 
and  for  the  money  and  property  of  the  orig- 
inal atate  which  had  been  tranaferred  to 
and  reeelved  by  her  under  the  acts  of  the 
general  aasembly  of  the  restored  atate  of 
Virginia,  above  set  forth.  By  the  provi- 
aiona of  B  8  of  article  S,  above  cited,  she 
expreasly  aaaumed  her  equitable  proportion 
of  the  debt  of  the  original  atate  as  It  ex- 
lated  prior  to  the  lat  day  of  January,  1361. 
By  S  S  of  the  same  article  8,  above  aet 
forth,  her  Constitution  forbade  the  creation 
of  any  debt  'except  to  meet  caauel  deficita 
In  the  revenue,  to  redeem  a  previoua  liabili- 
ty of  the  atate,'  etc,  and  there  was  not  end 
could  not  have  been  any  auch  'previoua 
liability,'  except  her  portion  of  the  debt  of 
the  original  state,  and  her  liability  for  tha 
money  and  property  of  the  original  state 
which  had  been  transferred  to  and  received 
by  her  under  the  acta  of  the  general  aasem- 
bly of  the  restored  atate.  And  S  7  of  the^ 
same^  article  of  her  Constitution,  above* 
dted,  anthoriied  a  aale  of  the  atocka  owned* 
by  the  atate.  In  banks  and  other  corpora- 
tions, the  proceeds  to  bo  applied  to  the 
liquidation  of  the  public  debt;  and  ahe  bad 
aueh  atocka  except  thoae  acquired,  aa 
above  atated,  from  the  original  atate.  Thia 
section  of  her  Conatltutlon  also  expressly 
required  the  proceeds  of  auch  aale  to  be 
applied  to  hea"  public  debt,  which  public  debt 
could  only  have  been  her  proportion  of  that 
of  the  original  state  of  Virginia,  and  her 
liability  for  tbe  money  and  property  of  tha 
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original  atate  which  had  been  transferred 
to  her. 

"11.  After  the  year  1866,  and  prior  to 
the  year  1872,  attempts  were  made  at  dif- 
ferent times  hy  the  public  autbontiee  of 
both  the  commonwealth  of  Virginia  and  the 
•tate  of  Weet  Virginia,  respectively,  to  as- 
eertain  their  contrihutife  proportions  of  the 
common  liability  resting  npon  them  for  the 
puhHe  debt  of  Virginia,  contracted  prior  to 
January  lat,  1861;  but  all  such  attempts 
proved  ineffectual  and  vain,  and  DO  account- 
ing or  settlement  of  any  liind  was  evar  had 
between  the  two  states  in  regard  to  this 
debt. 

"12.  The  efforts  looliing  to  a  settlement 
by  the  concurrent  action  of  the  two  states 
having  proved  abortive,  and  your  oratriz 
being  anxious  to  adjust  the  portion  of  thi 
•ommoD  debt  which  it  waa  right  that  she 
■hould  assume  and  pay,  upon  terms  jusl 
«nd  equitable  alike  to  the  public  creditors 
and  to  West  Virginia,  made  aeveral  efforts 
to  effect  such  a  settlement. 

"The  first  of  these  was  made  by  the  gen- 
eral assembly  which  was  chosen  at  the  close 
of  tbe  period  of  'destruction  and  re 
■truction.'  which,  following  closely  upon  the 
period  of  disastrous  war,  had  Inflicted  upon 
her  people  injuries  and  losses,  the  harmful 
effects  of  which  were  then  by  no  met 
realized. 

"The  purpose  of  the  representatives 
the  commonwealth,  then  just  emerging  from 
conditions  which  had  Impoverished  her 
people  and  paralyzed  their  productive  en- 
ergies, to  assume  and  pay  to  the  utmost 
every  dollar  which  her  most  exacting  cred- 
itor could  demand  of  her,  was  expressed  in 

0  the  act  of  her  genera)  assembly,  approved 

g  March  30,  1871. 

•  '"By  the  terms  of  settlement  embodied  ii 
this  act,  your  oratrix  undertook  to  give  ber 
•bligations  hearing  6  per  cent  interest  for 
two  thirds  of  the  principal,  and  for  two 
thirds  of  the  past-due  interest,  and  also  for 
two  thirds  of  the  interest  on  that  accrued 
interest,  which  accrued  interest,  to  the  ex- 
tent of  nearly  (8,000,000,  had  been  funded 
after  the  war  in  new  bonds  of  Virginia, 
thus  capitalizing  at  0  per  cent  not  only  the 
tnterest,  but  the  interest  upon  that  interest. 
"It  was  soon  apparent  that  Virginia  had 
by  this  measure  assumed  a  heavier  burden 
than  she  was  able  to  bear,  and  so  other 
plans  for  the  settlement  of  the  state  debt 
were  attempted  by  the  acts  of  the  general 
assembly  of  the  commonwealth  approved 
March  ZB,  ISTO,  and  February  14,  1882,  un- 
til at  length  a  flnal  and  satisfactory  settle- 
ment of  tbe  portion  of  the  debt  of  the  orig- 
inal state  whieb  Virginia  should  assume  and 
pay  was  deflnitety  concluded  by  the  act  of 
February  20,  1892.    Your  oratrix  will  flto 


'  copies  of  each  of  the  acts  of  ber  general 
I  assembly  herein  mentioned  as  exhibits  ta 
this  bill,  and  to  be  read  as  part  thereof. 

"13.  Aa  farther  indicating  the  great  bur- 
den which  your  oratrii,  notwithstanding 
the  disaster  and  loss  abovs  referred  to,  has 
assumed  and  met  on  account  of  the  common 
debt  of  the  undivided  state,  she  shows  your 
honors  that,  since  January  Ist,  ISSl,  she 
has  actually  paid  off,  retired,  and  dis- 
charged, or  assumed  and  given  her  new  out- 
standing obligations  for,  the  aggregate  sum 
of  over  mjOOOfiOO,  as  will  more  particu- 
larly appear  from  a  statement  thereof  filed 
aa  an  exhibit  herewith  and  hereinafter  re- 
ferred to  as  exhibit  number  7. 

"It  Is  proper  in  this  connection  to  call 
attention  to  the  fact  that,  while  your  ora- 
triz has  made  this  large  contribution  to- 
ward the  settlement  of  the  common  debt. 
West  Virginia  hoa  not  paid  one  dollar  there- 
of; and  although,  in  the  early  years  of  her 
history,  she  repeatedly  conceded  that  there 
waa  some  portion  of  that  debt  which  should^ 
equitably  be  borne  by  her,  her  properly  g 
constituted  authorities  have  for  ■•numbw* 
of  yean  refused  to  recognize  that  any  lia- 
bility whatever  rested  upon  her  on  that  ac- 
count, and  have  declined  even  to  enter  Into 
an  accounting  or  to  treat  with  your  oratrix 
in  reference  thereto. 

"It  would  seem  from  the  above  state- 
ment that  Virginia  has  already  done  aa 
much  under  all  tbe  circumstances  as  sbs 
could  be  fairly  expected  to  do  towards  pay- 
ing off  the  common  public  debt  of  the  old 
state.  Such  was  the  view  and  purpose  of 
the  general  assembly  in  the  several  aots 
above  cited. 

"A  question  may  be  raised  as  to  whether 
such  was  the  effect  of  the  language  used 
in  the  act  of  March  30,  1871,  with  respect 
to  the  certificates  issued  thereunder;  but 
the  great  mass  of  the  creditors  entitled  to 
whatever  may  be  due  upon  the  unfunded 
obligations  of  the  undivided  state  havs  In 
effect  agreed,  as  will  be  hereinafter  shown, 
to  waive  any  such  question,  and  to  accept 
the  adjudication  of  this  court  In  this  cause 
against  West  Virginia  In  full  discharge  of 
all  their  claims,  thus  giving  that  effect 
to  the  act  of  March  30,  1871,  which  it  was 
the  purpose  of  your  oratrix  that  it  sbould 
have. 

"14.  By  each  of  the  acts  for  the  settle- 
ment of  ber  debt,  abovs  redted.  It  was  pro- 
vided that  the  bonds  of  undivided  Virginia, 
BO  far  aa  not  founded  in  the  new  obligationa 
given  by  your  oratrix,  should  be  surrended 
to  and  heU  by  your  oratrix,  who,  either 
by  the  express  t«mu  of  the  settlement  pro- 
vided for  by  aald  acta,  or  aa  a  just  and 
equitable  eonaeqnenee  therefrom,  received 
and  holds  said  original  bond*  ao  far  aa  nn< 
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funded.  In  tnut  for  tli*  ercditor  who  de- 
pMited  tht  Mune  with  her,  or  hit  aaaigns; 
utd  eertiflcBtei  to  thla  efTelt  were  given  by 
your  oratrii  t«  e««h  creditor  whose  old 
VIrgiDia  bond  w&a  ■□  Eurrendered  to  her. 

"Having,  &•  an  euential  part  of  the  oo 
tract  for  the  adjuatment  of  the  commi 
debt  of  the  originkl  rtftte,  entered  into  tlila 
flduciarj  relation  in  reference  to  these 
bonds,  it  became  her  obligation  of  duty  to 
the  creditor!  who  had  conSded  their  se- 
mritiet  to  her  Iceeping,  as  well  as  to  her 
S  own  people,  whose  credit  and  fair 
P  qnired  that  these 'obligations  of  the  old 
state  ihOQld  be  fairly  and  honorably  ad- 
justed, to  do  all  in  her  power  to  bring 
atiout  a  determination  of  West  Virginia's 
Just  liability  in  respect  thereto,  and,  if 
possible,  the  recognition  and  settlement  of 
the  same  by  that  state, 

"Only  after  exhausting  every  means  of 
amicable  negotiation,  and  having  her  over- 
tures to  that  end  repeatedly  refused,  and 
as  a  last  resort,  has  your  oratrix  been  oon- 
atrained  at  length  reluctantly  to  appiy  to 
this,  the  only  tribunal  which  can  aSord  re- 
lief, for  an  adjudication  and  determination 
of  thla  question,  of  such  vast  Importance  to 
your  oratrix  and  to  all  of  faer  people. 

"15.  All  of  the  bonds  and  obligations  and 
other  evidences  of  the  indebtedness  of  the 
ttlginal  state  of  Virginia  outstanding  and 
eontracted  on  January  1,  1B61,  as  stated 
in  paragraph  1,  of  this  bill,  except  a  com- 
paratively instgniflcant  sum,  not  amount- 
log  to  1  per  cent  of  the  aggregate  of  those 
liabilities,  have  been  taken  up  and  are  now 
aotually  held  by  your  oratrix,  and  she  has 
the  right  to  call  upon  West  Virginia  for  a 
settlement  with  respect  thereto.  They  are 
too  numerous  and  involve  too  great  a  num- 
ber of  transactions  running  through  many 
years,  for  it  to  be  practicable  to  exhibit 
them  here  in  detail,  but  the  original  bonds 
«iid  other  evidences  of  indebtedness  so  paid 
off  or  retired  and  now  held  by  your  orstrix 
will,  when  it  shall  be  proper  to  do  so,  be 
exhibited  to  the  master,  who  shall  take  the 
■Mounts  hereinafter  prayed  for. 

"16.  Of  the  evideneea  of  indeflniteness 
rapresentlng  principal  and  interest  of  the 
UlUillities  of  Virginia  contracted  before  her 
dismemberment,  those  so  paid  off  or  retired 
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own  right,  exclusive  of  the  amounts  rep- 
resented by  the  certiflcatea  issued  under  ttie 
funding  acts  aforesaid,  amount,  in  the  ag- 
gregate, Including  the  interest  to  be  fairly 
computed  thereon  to  this  dste,  to  a  very 
large  Buin,  considerably  in  excess  of 
92C,000,000,  by  far  the  greater  part  of  It 
being  now,  of  courae,  on  account  of  the  in- 
tarsst  computed  thereon,  at  tha  nX»  ot 
27  a  C—tl. 


6  per  cent  per  ammm,  ths  tlun  legal  rata 
in  both  sUtes.  9 

■"For  all  of  these  obligations  taken  up? 
and  payments  made  tm  account  of  the  com- 
mon debt,  your  oratrix  haa,  hi  her  ow« 
right,  a  Just  claim  against  West  Virginia 
for  contribution  to  the  extent  of  West  Vir- 
ginia's equitable  liability  therefor. 

"17.  In  addition  to  the  above  bonds 
there  were  outstanding  on  the  1st  day  ot 
January,  1861,  certain  obligations  of  tha 
■tate  of  Virginia  aa  guarantor  upon  some 
of  the  securities  Issued  by  internal  improve- 
ment oompanies,  which  your  oratrix  waa 
called  npon  to  provide  for  and  settle.  They 
were  not  comparatively  of  very  largt 
amount,  however,  and  tha  questions  in- 
volved in  connection  therewith  eaa  be  stat- 
ed and  settled  in  the  aocouut  hereinafter 
prayed  for  to  be  taken  between  the  two 
states;  and  in  such  accounts  your  oratrix 
will  also  asic  to  have  included  all  such  items 
of  debit  against  the  sUte  of  West  Vir^nia 
on  acoount  of  the  property  and  moneys  of 
the  original  state  which  were  received  or 
appropriated  by  West  Virginia  which  may 
not  have  been  specifically  or  accurately 
stated  herein.  Thess  items  of  accounting 
tietween  the  two  states  are  so  numerous  and 
varied  and  extend  throughout  a  period  ot 
many  years'  duration  that  it  is  Impossi- 
ble, from  the  nature  of  the  nss,  to  stat« 
of  them  in  this  bill;  and  the  account 
between  the  two  states  can  only  be  taken 
and  settled,  and  the  balance  due  your  ora- 
trix thereon  ascertained,  under  the  super* 
'tion  of  a  court  of  equity. 

"18.  Your  oratrix  charges  that  the  lia- 
bility of  the  state  of  West  Virginia,  for  » 
just  and  equitable  proportion  of  the  publle 
dettt  of  Virginia,  as  of  the  time  when  tbe 
state  of  West  Virginia  was  created,  rests 
upon  the  following,  among  many  grounds 
which  might  be  Indicated  here: 

"First  The  area  of  the  territory  now 
Icnown  as  the  state  of  West  Virginia  formed 
about  one  third  of  the  territory  of  tha 
commonwealth  of  Virginia  when  thla  pub- 
lic debt  was  created,  and  its  population  in- 
cluded about  one  third  of  that  of  the  orig- 
inal state  at  the  time  of  Its  diamemberment. 
And  tha  sUte  of  West  Virginia  did,  by  the 
acquisition  and  appropriation  of  such  ter- 
ritory,  with  the  population  thereof. 


proportion  of  the  public  debt  created  prior 
to  the  partition  of  such  territory. 

'Second.  Tbe  liability  of  West  Vli^inlft 
for  a  just  proportion  of  the  public  debt  of 
the  commonwealth  of  Virginia,  as  It  existed 
prior  to  the  creation  and  erection  of  the 
state  of  West  Vlr^nla,  fonna  part  of  her 
very  political  axiatcnae,  and  la  an  essan* 
constituent  of  bar  fundamental  lav  ai 
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■bows  in  the  Mdd  ordtnaiiee  adopted  at 
Wheeling  on  the  ZOth  day  of  Augiut,  1861, 
in  vhich  the  method  of  aacertaining  her 
Uabilitj  on  aeeount  of  laid  debt  ta  pre- 
•cribed.  And  thi«  liability  Is  imbedded  Id 
tke  Constitution  under  which  ahe  was  ad- 
mitted aa  a  state  into  the  Federal  Union, 
and  waa  one  of  the  oondltiona  under  which 
■he  was  created  a  state  and  admitted  Into 
the  Union. 

■Third.  The  state  of  West  Virgfnia  haa 
further,  bj  the  repeated  enaotmenti  and 
joint  resolution  of  her  legialature,  reoog- 
nlEed  her  Uabilitj  for  a  Juat  proportion  of 
thie  debt. 

"Fourth.  The  etate  of  West  Virginia 
haa,  since  her  creation  aa  a  state,  received 
from  the  state  of  Virginia  real  and  personal 
propert;r>  amounting  in  value  to  many  mill- 
ions of  dollara,  and  held  and  enjoyed  the 
same,  but  upon  espresaed  condition  that  abe 
should  duly  account  for  the  same  In  a  set- 
tlement thereafter  to  be  bad  between  her 
and  the  commonwealth  of  Virginia. 

"Fifth.  WhUe  the  transfer  of  this  prop- 
erty, real  and  personal,  and  also  of  certain 
moneys  of  the  commonwealth  of  Virginia, 
purport  to  have  been  made  to  the  state  of 
West  Virginia  by  the  act  of  'the  rastorcd 
goTemweut  of  Virginia,'  there  wore  In 
fact  represented  in  said  'restored  goTsm- 
ment'  and  in  the  legislature  thereof  no 
other  people  and  no  other  territory  than 
that  which  then,  as  now,  eonstltute  the 
•tate  of  Weat  Virginia. 

"19.  The  general  assembly  of  Virginia, 
being  anxious  to  effect  a  settlement  of  the 
portion  of  the  common  debt  of  the  undivid- 
ed state  which  remained  unadjusted,  and, 
If  possible,  to  bring  this  about  with  the 
friendly  co-operation  and*  concurrence  of 
West  Vii^nia,  adopted:  'A  joint  resolution 
to  provide  for  adjuating  with  the  state  of 
West  Virginia,  the  proportion  of  the  public 
debt  of  the  original  state  of  Virginia  proper 
to  be  borne  by  the  state  of  Weat  Virginia, 
and  for  the  application  of  whatever  may  be 
received  from  the  atate  of  West  Virginia  to 
the  payment  of  those  found  to  be  entitled 
to  the  same,'  approved  March  6,  1SB4.  A 
copy  of  this  resolution  will  l>e  hereinafter 
shown  as  an  exhibit  to  this  bill,  to  be  read 
u  a  part  thereof. 

"Under  this  resolution  a  oommlsaion  of 
■even  members  was  appointed  for  the  pur- 
pose of  carrying  into  elTect  the  objects  ex- 
pressed therein. 

"The  efforts  made  by  this  commission, 
acting  under  the  alrave  resolution,  to  bring 
■bout  a  settlement  with  West  Virginia, 
having  proved  ineffectual,  and  the  overture 
which  the  eommission,  with  the  active  eo- 
ftperktion  of  the  Honorable  Charles  T. 
O'Feiral,  tlie  then  governor  of  the 


wealth,  made  to  the  anthorltiaa  of  West 
Vlr^nia  for  the  purpose  of  bringing  abont 
a  friendly  adjustment,  having  been  deolined, 
the  general  assembly  of  Vlrj^nia  passed 
the  act  approved  March  S,  1000,  entitled 
'Aa  Act  to  Provide  for  the  Settlement  with 
Weat  Virginia  of  the  Proportion  of  the  Pub- 
lie  Debt  of  the  Original  State  of  '^rginia 
Proper  to  be  Borne  by  Weat  Virginia,  and 
for  the  Protection  of  the  Commonwealth  of 
Virginia  In  the  Premises,'  tlie  purpose  of 
which  act  la  sufficiently  set  forth  In  its  ti- 
tle, and  a  copy  of  the  act  will  also  be  here- 
inafter shown  as  one  of  the  exhibits  here- 
with filed. 

"20.  Tlie  Bommisaion,  acting  under  said 
last -mentioned  act,  made  moat  earnest 
efforts  to  bring  about  an  amicable  adjust- 
ment of  the  matters  hereinbefore  set  forth 
with  West  Vlr^nia,  but  all  of  their  efforU 
in  that  behalf  proved  Ineffectual  and  una- 
vailing. An  application  to  this  honorable 
court  being  thus  left  as  the  only  alternative 
for  Vir^nia,  this  suit  has  been  instituted 
at  the  request  and  direction  of  the  said 
eommission,  and  in  strict  conformity  with 
the  provisions  of  the  said  act  of  March  0,a 
1900,  all  of  which  will  be  more  fully  audi 
oompletely*shown  by  the  report  of  the  said* 
commission  dated  January  Q,  1900,  made  to 
the  general  assembly  of  Virginia,  now  in 
session,  a  copy  of  which  report  and  the  doo- 
umente  occompaaying  the  same,  and  re* 
ferred  to  therein,  will  be  exhibited  as  a  part 
of  this  bill." 

21.  Enumerates  exhibits  attached  to  the 
bill  and  prayed  to  be  regarded  as  part 
thereof. 

22.  The  hill  prayed;  "Forasmuch,  there- 
fore, as  your  oratriz  Is  remediless  save  ia 
this  form  and  forum,  and  to  the  end  that 
the  state  of  Weat  Virginia  may  be  duly 
served,  through  her  governor  and  attorney 
general,  with  a  copy  of  this  bill,  your  oi«- 
triz  prays  that  the  aaid  state  of  West  Vir- 
ginia may  be  made  a  party  defendant  to 
this  bill,  and  required  to  answer  the  same, 
that  all  proper  accounts  may  t>e  taken  to 
determine  and  ascertain  the  balance  due 
from  the  etata  of  Weat  Virginia  to  your 
oratrix,  tn  her  own  right  and  as  trustee  a* 
aforesaid;  that  the  principles  npon  whieh 
auch  accounting  shall  be  had  may  be  ascer- 
tained and  declared,  and  a  true  and  proper 
settlement  made  of  the  matters  and  things 
above  recited  and  set  forth;  that  such  ae- 
counting  be  bad  and  settlement  made,  under 
the  supervision  and  direction  of  this  court 
by  such  auditor  or  master  as  may  by  the 
court  be  selected  and  empowered  to  that 
end,  and  that  proper  and  full  reporta  of 
auch  aocounting  and  settlement  may  bt 
made  to  this  oonrt;  that  the  sUta  of  Weat 
Virginia  may  bs  required  to  produce  befon 
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■nek  ttndltor  or  inaiter,  ao  to  be  ftppoluted, 
nil  Bueh  offlciSil  uLtries,  docnmenU,  reports, 
•nd  proceedings  as  may  be  among  her  pub- 
lic records  or  ofliciBl  Slea  and  maj  tend  to 
abow  the  facta  and  tlie  true  and  actual 
state  of  accounts  growing  out  of  the  mat- 
ten  and  things  above  recited  and  set  forth, 
in  order  to  a  full  and  correct  aettleinent  and 
adjustment  of  the  accounts  between  the  two 
states;  that  tbli  oonrt  will  adjudicate  and 
determine  the  amoiint  due  to  jour  oratrii 
bj  the  atate  of  Weat  Virginia  in  the  prem- 
Iies;  and  that  all  such  otiicr  and  further  and 
general  relief  be  grimted  unto  your  oratris 
^  in  the  premises  as  tlie  nature  of  her  case 
c  may  requira  or  to  equity  may  leem  meet." 
?  'Attached  to  the  bill  were  the  nume: 
•zhibita  referred  to. 

The  itate  of  West  Virginia  demurred 
aasigned  special  caueea  as  follows: 

"First.  That  it  appears  by  said  bill  that 
there  is  a  misjoinder  of  parties  plaintiff  and 
a  misjoinder  of  causes  of  action.  The  said 
bill  ia  brought  by  the  commonwealth  of 
Virginia  to  recover  debts  alleged  to  be  due 
to  her  in  her  own  right  from  the  defendant 
for  property  and  money  alleged  to  have 
been  transferred  and  delivered  to  the  de- 
fendant under  certain  acta  of  the  legislature 
passed  In  1883,  and  also,  as  trustee  for  the 
owners  of  certain  certiflcates  mentioned 
ajld  described  in  said  bill,  to  have  an  ae- 
eounting  to  ascertain  and  declare  tha 
amount  claimed  to  be  due  from  the  defend- 
ant as  her  just  proportion  of  the  publie 
debt  of  the  plaintiff  prior  to  the  1st  day  of 
January,  1361. 

"Second.  That  this  court  has  no  juris- 
diction of  either  the  parties  to  or  the  aub- 
ject-matter  of  this  action,  because  it  ap- 
pears by  the  said  bill  that  the  matters 
therein  set  forth  do  not  constitute,  within 
the  meaning  of  the  Constitution  of  the 
United  States,  such  ft  controversy  or  such 
oontroversies,  between  the  commonwealth 
of  Virginia  and  the  state  of  West  Virginia 
as  can  bo  heard  and  determined  in  this 
court,  and  this  eourt  has  no  power  to  ren> 
der  or  enforce  any  final  judgment  or  decree 
thereon. 

"Third.  That  it  appears  by  said  bill 
that  the  plaintiff  herein  auea  as  trustee  for 
the  benefit  of  a  number  of  individuals  who 
are  the  alleged  owners  of  certain  certificatea 
in  the  said  bill  set  forth  and  described. 

"Fourth.  That  the  sajd  bill  docs  not 
state  facts  sufBcient  to  entitle  the  common- 
wealth of  Virginia  to  the  relief  prayed  for, 
or  to  any  relief,  either  In  her  own  right  or 
as  trustee  for  the  owners  of  the  certificatea 
therein  set  forth  and  described. 

"Fifth.  That  it  does  not  appear  by  said 
bill  that  the  attomsy  general  has  ever  been 
ftUthoiiied  to  Instltnt*  and  proaeenta  this 


snit  In  the  name  of  t&a  commonwealth  o(b 
Virginia  In  her  own  right,   but   only    as  g 
trustee  for  tha  nas  and'beneflt  of  the  own-* 
era  of  certain  certificatea  mentioned  In  the 
act  of  Uarcb  It,  1900,  which  is  referred  to 
and  made  part  of  said  bill. 

Sixth.  That  the  said  bill  does  not  sufH- 
dently  and  definitely  act  forth  tha  elalma 
and  demands  relied  upon,  but  tha  allega- 
tions thereof  are  so  indeflnite  and  uncer- 
tain that  no  proper  answer  can  be  made 
thereto. 

"Seventh.  That  the  allegntlons  In  tho 
said  bni  ara  not  aufScient  to  entitle  the 
plaintiff  therein,  either  in  her  own  right 
or  aa  trustee,  to  an  account  or  to  a  discor- 
ery  from  this  defendant. 

"Eighth.  That  the  said  bill  does  not  con- 
tain any  prayer  for  a  Judgment  or  decree 
or  any  other  final  relief  against  this  de- 
fendant." 

Hearing  on  tha  demurrer  was  had  Uardk 
II,  12,  lOOT. 

Mesara.  William  i.  Anderson  and  Holmn 
Conrad  for  complainant. 

Ueasis.  John  6.  Carlisle,  Charlea  B.  Hogb 
0.  W.  Kay,  and  Uollohan,  UcCUntli^  * 
Mathewa  for  defendant, 

*Mr.   Oiief  Jnatiea  Fnllat  delivered  tte? 
opinion  ol  tha  court: 

lih.ti  staU  of  West  Virginia  was  admitted 
into  the  Union  June  20,  1863,  under  tha 
proclamation  of  the  President  of  the  Unit- 
ed States  of  April  20,  18S3  [18  SUt.  at 
L.  731},.  in  pursuance  of  the  act  of  Con- 
gresa  approved  December  31,  1862  [12  Stat, 
at  li.  633,  chap.  6],  upon  the  tarma  and 
conditions  prescribed  by  the  common- 
wealth of  Virginia  In  ordinances  adapt- 
ed in  convention  and  in  acts  passed  fay  tha 
general  assembly  of  the  raatored  govern- 
ment of  the  oommoaweaJth,  giving  her  oon- 
sent  to  the  formation  of  a  new  atate  out 
of  her  territory,  with  a  eouatitutlon  adopt- 
ed for  the  new  atate  by  the  people  thereof, 
Tha  Mh  section  of  the  ordinance  adopted 
by  the  people  of  the  restored  stata  of  Vir- 
ginia in  convention  assembled  in  the  dty 
of  Wheeling,  Virginia,  on  August  20,  1861, 
entitled,  "An  ordinance  to  Provide  for  the 
Formation  of  a  New  State  out  of  a  Por- 
tion of  the  Territory  of  This  State,"  pro- 
vided as  follows  I 

"0.  The  new  sUte  ahall  take  upon  Itself « 
a  just  proportion  of  the  publie  debt  of  then 
commonwulth  of  Virginia,  prior  ta*the  let* 
day  of  January,  1861,  to  be  ascertained 
by  charging  to  It  all  atate  expenditurea 
within  tha  limlta  theerof,  and  a  just  pro- 
portion ol  the  ordinary  expenses  of  tha 
state  government,  ainoe  any  part  of  said 
debt  was  eontnotadt  and  deducting  thara- 
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tfOm  the  moneys  p*Id  Into  tht  trML(ni7 
of  the  commonweftlth  from  the  eonntieB  in- 
cluded within  the  aaid  new  atate  during;  the 
■ftme  period.  All  privete  rights  mnd  in- 
tereeta  in  lande  within  the  proposed  state, 
derived  from  the  laws  of  Virgiitift  prior  to 
such  separation,  shall  remain  valid  and  se- 
cure under  the  laws  of  the  proposed  state, 
and  shall  be  determined  by  the  laws  now 
existing  In  the  state  of  ^rgjnia.    .    .    ." 

The  consent  of  the  commonwealth  of  Vir- 
ginia was  given  to  the  formation  of  a  new 
state  on  this  condition.  Febnutry  3  and  i, 
18B3,  the  general  assembly  of  the  restored 
state  of  Virginia  enacted  two  statutes  in 
pursuance  of  the  provisions  of  which  money 
and  property  amounting  to  and  of  the  value 
of  several  millions  of  dollars  were,  after  the 
admission  of  the  new  state,  paid  over  and 
transferred  to  West  Virginia.  The  Constitu- 
tion of  the  state  of  West  Virginia  when  ad- 
mitted contained  these  provisions,  being  gg 
S,  7,  and  6  of  article  8  thereof,  sa  follows: 

"6.  No  debt  shall  be  contracted  by  this 
state  except  to  meet  casual  deficits  in  the 
revenue,  to  redeem  a  previous  liability  of 
the  state,  to  suppress  insurrection,  repel 
invasion,  or  defend  the  state  in  time  of 

'7.  The  legislature  may  at  any  time  di- 
rect a  sale  of  the  stocks  owned  by  the  state 
In  banks  and  other  corporations,  but  the 
proceeds  of  such  sale  shall  be  applied  to 
the  liquidation  of  the  public  debt;  and  here- 
after the  state  shall  not  become  a  stodc- 
holder  in  any  bank. 

"8.  An  equitable  proportion  of  the  public 
debt  of  the  commonwealth  of  Virginia,  prior 
to  the  first  day  of  January,  in  the  year 
one  thousand  eight  hundred  and  sixty-one, 
shall  be  assumed  by  this  state;  and  the  leg- 
islature shall  ascertain  the  same  as  soon 
i,BS  may  be  practicable,  and  provide  for  the 
^liquidation  thereof  by  a  sinking  fund  suffi- 
■  dent  to  pay  tba'accruing  interest  and  re- 
deem the  principal  within  thirty-four  years." 
The  "public  debt"  and  the  "previous  lia- 
bility" manifestly  referred  to  a  portion  of 
the  public  debt  of  the  original  state  of  Vir- 
ginia and  liability  for  the  money  and  prop- 
erty of  the  original  state,  which  had  been 
rer«ived  by  West  Virginia  under  the  acts 
of  the  general  assembly,  above  cited,  en- 
acted while  the  territory  and  people  after- 
wards forming  the  state  of  West  Virginia 
constituted  a  part  of  the  commonwealth 
of  Virginia,  though  one  may  be  Involved 
In  the  other;  while  the  provisions  of  §g  7  and 
8  were  obviously  framed  in  compliance  with 
the  conditions  on  which  the  consent  of  Vir- 
ginia was  given  to  the  creation  of  the  state 
of  West  Virginia,  and  the  money  and  prop- 
«ty  were  transferred.  From  186S  to  1905 
vmrioua    effort*    were    made    by    Virginia, 


through  tta  oonatitiited  anthorltiec,  to  «f- 
fect  an  adjustment  and  settlement  witt 
West  Virginia  for  an  equitable  proportion 
of  the  public  debt  of  the  undivided  state, 
proper  to  be  borne  and  paid  by  West  Vir- 
ginia, but  all  these  efforts  proved  unavail- 
ing, and  It  It  charged  that  West  Virginia 
refused  or  failed  to  take  any  action  or 
to  do  anything  for  the  purpose  of  bring- 
ing about  a  settlement  or  adjustment  with 
Virginia. 

The  original  jurisdiction  of  this  court 
was,  therefore,  invoked  by  Virginia  to  pro- 
cure a  decree  for  an  accounting  as  between 
the  two  states,  and,  In  order  to  a  full  and 
correct  adjustment  of  the  accounts,  the  ad- 
judication and  determination  of  the  amount 
due  Virginia  by  West  Virginia  In  the  prem- 

But  is  i*  objected  that  this  court  baa  no 
jurisdiction  because  the  matter*  set  forth 
in  the  bill  do  not  constitute  such  a  contro- 
versy or  such  oontroversies  as  can  be  heard 
and  determined  in  this  court,  and  because 
the  court  has  no  power  to  enforce,  and 
therefore  none  to  render,  any  flnal  judg- 
ment or  decree  herein.  We  think  these  ob- 
jections are  disposed  of  by  many  decisions 
of  this  court.  Cohen  v.  Virginia,  6  Wheat. 
204,  378,  400,  S  L.  ed.  267,  284,  291;  Kan- 
sas r.  Colorado,  186  U.  S.  I2G,  4fl  I.,  ed. 
B38,  22  Sup.  Ot.  Rep.  fifiZ,  May  13,  1907, 
206  D.  8.  46,  CI  L.  ad.  966,  27  Sup.  CL  Rep. 
065;  Missouri  t.  Illinois,  180  U.  8.  208,  4S 
L.  ed.  407,  21  Sup.  Ct.  Rep.  531,  aOO  U.  S. 
490,  50  L.  ed.  572,  26  Bup.  a.  Sep.  208; 
Georgia  v.  Tennessee  Copper  Co.  May  IS,  ^ 
IflOT,  206  D.  a.'230,  51  U  ed.  1038,  27  Sup.  ? 
Ct.  Rep.  618 ;  United  States  v.  Texas,  143  U. 
B.  021,  33  L.  ed.  286,  IS  Sup.  a.  Rep.  43S; 
United  States  v.  North  Carolina,  130  U. 
a.  211,  34  L.  ed.  330,  10  Sup.  Ct 
Kep.  920;  United  States  t.  Michigan,  IW 
U.  S.  379,  47  L.  ed.  1103,  23  Sup.  Ct.  Rep. 
742. 

In  Cohen  t.  Virginia,  the  Chief  Justlo* 
said:  "In  the  second  class,  the  jurisdiction 
depends  entirely  on  the  character  of  the  par- 
tics.  In  this  are  comprehended  'contro- 
versiea  between  two  or  more  states,  between 
a  state  and  citizens  of  another  state,'  'and 
between  a  st&te  and  foreign  states,  ettl- 
zens,  or  subjects.'  If  these  be  the  parties, 
it  Is  entirely  unimportant  what  may  be 
the  subject  of  controversy.  Be  it  what  It 
may,  these  parties  have  a  constitutional 
right  to  come  into  the  courts  of  the  Union." 

And,  referring  to  the  11th  Amendment, 
it  was  further  said; 

"It  is  a  part  of  our  history  that,  at  th» 
adoption  of  the  Constitution,  all  the  state* 
were  greatly  indebted;  and  the  appreh<n- 
sion  that  these  debt*  migfat  be  prosecutod 
In  the  Federal  eourt*  formed  »  rery  terioiB 
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vbjection  to  that  Instnunent.  Suit*  ware 
fatttltuted,  and  the  oonrt  uuintaiiied  tta  Jn- 
riidicticm.  Tb«  a]&rm  was  general ;  and,  to 
qniet  tb«  apprehensioni  that  were  m 
tensiT^;  entertained,  this  Amendment 
proposed  in  Congress,  and  adopted  bf  the 
■tate  legislatures.  That  its  motlTe  was  not 
to  maintain  the  sovereignty  of  a  state  from 
the  degradation  supposed  to  attend  a  com- 
pulsory appearance  before  the  tribunal  of 
the  nation  may  be  inferred  from  the  termi 
of  the  Amendment.  It  doea  not  compre- 
hend Qontroveisies  between  tvo  or  mon 
■tates,  or  between  a  state  and  a  foreign 
•tate.  The  jurisdiction  of  the  eonrt  still 
extends  to  these  cases;  and  in  these  a 
■tate  may  still  be  sued.  We  must  ascribe 
the  Amendment,  then,  to  some  other  cause 
than  the  dignity  of  a  state.  There  is  no 
difficulty  in  finding  this  cause.  Those  who 
were  inhibited  from  commencing  a  suit 
against  a  state,  or  from  proseenting  one 
which  might  1>e  commenced  before  the  adop- 
tion of  the  Amendment,  were  persons  who 
^  might  probably  be  Its  creditors.  There  was 
^  not  much  reasm  to  fear  that  foreign  or 
•  sister  states  would*  be  creditors  to  any  oon- 
siderable  amount,  and  there  was  reason  to 
retain  the  jurisdiction  of  the  court  in  those 
eases,  because  it  might  be  essential  to  the 
preservation  of  peace.  The  Amendment, 
therefore,  extended  to  suits  commenced  or 
prosecuted  by  individuals,  but  not  to  those 
brought  by  states." 

By  the  eases  cited,  and  thera  ar«  many 
more,  It  Is  established  that,  in  the  exercise 
of  original  jurisdiction  as  between  states, 
this  court  necessarily  in  such  a  ease  as 
this   has  jurisdiction. 

United  States  t.  North  Carolina  and  Unit- 
ed States  T.  Michigan,  supra,  were  eontrO' 
Teraies  arising  upon  pecuniary  demands,  and 
Jurisdiction  was  exercised  in  those  cases 
JDst  as  in  those  for  the  prevention  of  the 
flow  of  polluted  water  from  one  state  along 
the  borders  of  another  state,  or  of  the 
diminution  in  the  natural  flow  of  rivers 
by  the  state  in  which  they  have  their  sour- 
MS  through  and  across  another  state  or 
states,  or  of  the  discbarge  of  noxious  gases 
from  works  in  one  state  over  the  territory 
•f  another. 

The  object  of  the  suit  is  a  settlement 
with  West  Virginia,  and  to  that  end  a 
determination  and  adjudication  of  the 
amount  due  by  that  state  to  Virginia;  and 
when  this  court  has  aecertained  and  ad- 
judged the  proportion  of  the  debt  of  the 
original  state  which  it  would  be  equitable 
for  West  Virginia  to  pay,  it  is  not  to  be 
presumed  on  demurrer  that  West  Virginia 
would  refuse  to  carry  out  the  decrM  of  this 
•onrt.  If  such  repudiation  should  be  ab- 
■olutely  aoserted  wa  can  then  eonsider  by 


what  means  the  deoree  may  be  enforced. 
Consent  to  be  sued  was  given  when  Weat 
Virginia  was  admitted  into  the  Union,  and 
h  must  be  assumed  that  the  legislature  ot 
West  Virginia  would,  in  the  natural  conrw, 
make  provision  for  the  satisfaction  of  aoj 
decree  that   may   be  rendered. 

It  is,  howerer,  further  insisted  that  tUs 
court  cannot  proceed  to  judgment  because 
of  an  alleged  compact  entered  into  between 
Virginia  and  Weet  Virginia,  with  the  con- 
sent of  Congress,  by  which  the  question  of 
the  liability  of  Virginia  to  Wast  Vir-^ 
ginia  was  submitted  to  the  arbitrament  andn 
award'of  the  legislature  of  Weet  Vbginia* 
as  the  sole  tribunal  which  could  pass  upon 
it.  Aa  wB  have  seen,  the  Constitution  of 
West  Virginia,  when  admitted  Into  the 
Union,  oontained  the  provision:  "An  equi- 
table proportion  of  the  public  debt  of  the 
commonwealth  of  Vlrgiida  prior  to  the  first 
day  of  January,  in  the  year  one  thousand 
eight  hundred  and  sixty-one,  shall  be  as- 
sumed by  this  state,  and  the  legislature 
shall  ascertain  the  same  as  soon  as  may  be 
practicable,  and  provide  for  the  liquidation 
thereof  by  a  sinking  fund  .  .  .  and  re* 
deem  the  principal  within  thirty-fonr 
years."  And  It  Is  said  that,  on  Uay  IS, 
1862,  ths  l^^atuTB  of  Virginia  passed  an 
act  entitled  "An  Act  Giving  the  Consent 
of  the  L^Blatnre  of  Virginia  to  the  Forma- 
tion and  Erection  of  a  New  State  within 
the  Jurisdiction  of  this  State,"  by  which 
consent  was  given  to  the  creation  of  the 
proposed  new  state,  "according  to  the  bound- 
aries and  under  the  provisions  set  forth 
the  Constitntion  for  the  said  state  of 
West  Virginia,  and  the  schedule  thereto 
annexed,  proposed  by  the  convention  which 
assembled  at  Wheeling  on  the  SSth  day  of 
November,  1801;"  and  that  by  the  act  of 
Congress  the  oonsent  ot  that  body  was  giv- 
to  all  those  provisions  which  thus  be- 
le  a  constitutional  and  legal  compact 
between  the  two  states.  The  act  of  May 
13,  1862,  was  not  made  a  part  of  the  case 
stated  in  the  bill,  and  Its  validity  is  de- 
nied by  counsel  for  Virginia,  but  it  is 
eessary  to  go  into  that,  for  when  Vir- 
ginia, on  August  20,  1861,  by  ordinance  pro- 
vided "for  the  formation  of  a  new  state 
out  of  the  territory  of  this  state,"  and  de- 
clared therein  that  "the  new  state  shall 
take  upon  itself  a  just  proportion  of  the 
publlo  debt  of  the  commonwealth  of  Vir- 
ginia prior  to  the  1st  day  of  January,  1861," 
to  be  ascertained  as  provided,  it  Is  to  be 
supposed  that  the  new  state  had  this  In 
mind  when  it  framed  its  own  Constitution, 
and  that  when  that  instrnment  provided 
that  its  legislatore  should  "ascertain  the 
as  soon  as  practicable,"  ft  referred  to 
the  method  of  ascertaining  prescribed  1^ 
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the  Virginia  conreiitlon.  Reading  the  Vlr- 
^  ginla  ordinance  and  ttie  Wsat  Virginia 
n  eonatitutioual  proviaion  in  pari  materia,  ft 
f  follows  *that  what  was  meant  by  the 
expression  that  the  "legialature  Bhall  ai- 
oertain"  waa  that  the  le^alature  should 
ascertain,  as  soon  at  practicable,  the  re- 
snlt  of  the  pursuit  of  the  method  pre- 
scribed, and  pro^de  for  the  liquidatiau 
of  the  amount  so  ascertained.  And  It 
may  well  be  Inquired  why,  in  the  forty- 
three  years  that  have  elapsed  since  the  al- 
leged compact  was  entered  into,  West  Vir- 
ginia has  nerer  indicated  that  she  stood  up- 
on faeh  a  compact,  and,  if  so,  why  no  step 
has  ever  been  taken  by  West  Virginia  to 
enter  upon  the  performance  of  the  duty 
which  such  "compact"  imposed,  and  to  no- 
tify Virpnia  that  she  was  ready  and  will- 
ing  to  discharge    such   duty. 

It  is  also  urged  that  Virginia  had  no 
interest  In  the  subject -matter  of  the  contro- 
Teray  because  she  had  been  released  from 
all  liability  on  account  of  the  public  deot 
of  the  old  commoQweatth,  evidenced  by  her 
bonds  outstanding  on  the  lit  day  of  Jan- 
uary, 1801.  This  relates  to  the  acts  of  the 
general  assembly  of  Virginia  of  March  30, 
isn,  March  28,  18T9,  February  14,  1882, 
February  80,  1802,  March  0,  18M,  and  March 
«,  1900.  According  to  the  bill,  Virginia,  by 
the  act  of  March  30,  1871,  and  subsequent 
acts,  in  an  attempt  to  provide  for  the 
funding  and  payment  of  the  public  debt, 
having  estimated  that  the  liability  of  West 
Virginia  was  for  one  third  of  the  amount 
of  the  old  bonds,  provided  for  the  issue  of 
new  bonds  to  the  amount  of  two  thirds 
<^  the  total,  and  for  the  issue  of  certificates 
for  the  other  third,  which  showed  that  Vir- 
ginia held  the  old  bonds,  so  far  as  unfunded, 
In  trust  for  the  holdera  or  their  assignees, 
to  be  paid  by  the  funds  expected  to  be 
obtained  from  Weet  Virginia  as  her  "just 
and  equitable  proportion  of  the  public 
debt."  The  legislation  resulted  In  the  sur- 
render of  most  of  the  old  bonds  to  Virginia, 
satisfied  aa  to  two  thirds,  and  held  aa  se- 
curity for  the  ercditora  as  to  one  third. 
We  do  not  care  to  take  np  and  dlsausi 
this  legislation.  We  ara  satisfied  that,  as 
we  have  jurisdiction,  these  questions  ought 
not  to  be  passed  upon  on  demurrer.  Kansas 
T.  Colorado,  186  U.  S.  125,  144,  I4E,  40  L. 
ed.  838,  846,  MS,  22  Sup.  Gt.  Kep.  fiB2.  And 
N  this  also  fumlibea  sufGcient  ground  for  not 
■  considering  at  length  the  objection  of* multi- 
fariousness. The  obserratlons  of  L^rd  Cot- 
tenham,  in  Campbell  v.  Hnckay,  I  Myl.  ft 
C.  503,  that  It  Is  Impracticable  to  lay  down 
any  rule  aa  to  what  constitutes  multifari- 
ensnesa,  as  an  abstract  proposition;  that 
'each  case  must  depend  npon  its  own  cir- 
•omstanoes;  and  mndt  most  be  left  where 


the  anthoHties  leave  it,  to  the  sound  dis- 
cretion of  the  court, — have  been  often  af- 
firmed In  this  court.  Oliver  v.  Hatt,  S  How. 
333,  411,  11  L.  ed.  622,  067;  Qidnes  v.  Chew, 
2  How.  61S,  642,  11  L.  ed.  VH,  4U.  But 
we  do  not  mean  to  mle  that  the  bill  is 
multifarious.  It  is  true  that  the  prayer 
contains,  among  other  things,  the  request, 
"that  all  proper  accounts  may  be  taken  to 
determine  and  ascertain  the  balance  dw 
from  the  state  of  West  Virginia  to  yoni 
oratriz  in  her  own  right  and  as  trustea 
aforesaid,"  bat  It  also  prays  that  tlw 
court  "will  adjudicate  and  determine  the 
amount  due  to  yonr  oratrix  by  the  state 
of  West  Virginia  in  the  premises."  And 
we  understand  the  reference  to  holding  in 
trust  to  be  In  the  interest  of  mere  conven- 
ience, and  that  the  bill  cannot  properly  be 
regarded  aa  seeking  in  chief  anything  mora 
than  a  decree  for  "an  equitable  proportion 
of  the  public  debt  of  the  commonwealth  of 
Virginia  on  the  1st  day  of  January,  1861." 
The  objections  of  misjoinder  of  parties  and 
misjoinder  of  causes  of  action  may  be  treat- 
ed as  resting  on  matter  of  surplusage  mere- 
ly, and,  at  all  events,  further  eonsiderntion 
thereof  may  wisely  be  postponed  to  final 
hearing.  Florida  v.  Georgia,  17  How.  491, 
402,  16  L.  ed.  ISS,  180;  California  v.  South- 
ern P.  Co.  167  U.  S.  S4B,  3a  L.  ed.  690,  16 
Sup.  Ct.  Bep.  601. 

The  order  will  be — 

Demurrer  overruled  without  prejodiee  to 
any  question,  and  leave  to  answer  fay  tha 
first  Monday  of  next  term. 

(20e  U.  S.  37*) 

DMITED  STATES,  Appt, 

CONRAD  HEINSZEN  and  OusUt  Broek- 
mann.  Trading  as  Partnov  under  the  Firm 
Name  of  C,  Helnszen  ft  Company. 

Constitutional  law— delegation  of  power. 

1.  Congress,  in  dealing  with  the  Philip- 
pine Islancb,   may  delegate  legislative  aU' 
thorlty  to  such  agenciee  as  it  may  select, 
Dntfea— ratification  of  illegal  collection. 

2.  Aside  from  any  question  of  interren- 
ing  rights,  Congress  oould,  by  the  aet  of 
June  30,  ISOO  (34  Stat,  at  L.  630,  chap. 
3912),  ratify  the  illegal  ooUection  of  duties 
on  imports  to  the  Philippine  Islands  whidt 
were  levied  under  the  President's  order  of 
July  12,  1398,  between  the  dates  of  the  rati- 
fication of  the  treaty  of  peace  with  Spiun 
and  the  passage  of  the  act  of  July  1,  1902 
(32  But.  at  L.  691,  ebap.  1300],  enacting  a 
tariff  of  duties  for  those  islanda. 
Conitltntional  law— due  process  of  law^ 

ratification    of    illegal    duties— effect    of 

pending  action. 
S.  The  ratifical 
ant  of  June  SO,  lOOti,  oi  tne  illegal  eoIleetioK 
of  dntiM  on  imports  to  tha  PhiU^lna  b- 
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Iknds  vhiA  were  levied  under  the  Praal- 
dent'i  order  of  July  12,  189B,  betwMi)  the 
bfes  of  the  r&tiDcatioD  of  the  treaty  of 
P«kce  with  Spain  uid  the  paaiftge  of  the 
met  of  July  1,  1908,  eneeting  ■  t>ilff  of  dTi- 
Uea  for  thoae  isluidB,  does  not  depriTB  im- 
portera  of  their  property  without  doe  proe- 
•H  of  Uw,  in  violaUon  ^  U.  S.  Conat^  6th 
Amend.,  even  though  they  had  eommeneed 
■n  action  to  reeover  the  amount  of  the  dn- 
tie*  ao  collected  before  the  ratifying  atatnte 
waa  enaatad. 

[No.  580.] 


APPEAL  from  the  Court  of  Claime  to 
review  a  judgment  for  the  recoTerr  of 
duties  ill^ally  collected  on  importa  to  the 
Philippine  iBlands  which  were  levied  under 
the  Preiidenfa  order  of  July  12,  1698,  be- 
tween the  datei  of  the  ratifloation  of  the 
treaty  of  peace  with  Spain  and  the  passage 
of  the  statute  enacting  the  tarlfT  of  duties 
for  those  Islands.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Attorney  Qeneral  Bonaparte,  Solicitor 
General  Boyt,  Assistant  Attorney  General 
Van  Oisdel,  and  Hr.  George  M.  Anderson 
for  appellant. 

Messrs.  Frederic  R,  Condert,  Henry  H. 
Ward,  John  0.  Carlisle,  and  Paul  Fuller  for 
appellees. 

Heasra.  Hilary  A.  Herbert  and  Benjamin 

Mieou  for  certain  elaimanta  having  Inter- 

^  eats  aimilar  to  those  of  appellees. 

?   •  Mr.  Jnstloe  White  delivered  the  opinion  of 

^  the  court; 

g      In  an  endeavor  to  clarify  the  eonsidera- 

•  tion  of  thla  *i)ontroTer8y  we  invert  some- 
what the  order  In  which  the  facta  have 
atated  in  the  findings  below,  and  refer  to 
previoaa  rullnga  of  thia  court  pertinent  to 
the  subject  in  hand,  beaidea  anppleraenting 
the  same  by  a  reference  to  relevant  mattera 
of  publie  history,  of  which  we  take  judicial 

After  the  Philippine  Islanda  eame  under 
the  military  oontrol  of  the  United  Statea, 
the  Preaident,  on  July  12,  1808,  Issued  an 
order  providing  for  the  enforcement  by  the 
military  power  In  those  islands  of  a  system 
of  taiifT  duties.  This  order,  promulgated 
by  the  Secretary  of  War,  was  accompanied 
with  an  enumeration  of  the  tariff  proposed, 
and  regulations  for  the  collection  of  the 
same.  However,  for  causes  which  need  not 
be  referred  to,  the  tariff  in  question  waa 
subsequently  modified,  and  did  not  go  Into 
operation  until  November,  1808. 

The  duties  Impoaed  hj  this  tariff  were  lev- 
ied on  goods  coming  Into  the  PUIlpplna 


Islands,  whether  from  tlie  United  States  or 
other  countries.  This  tariff  was  In  forea 
when  the  treaty  of  peace  [30  Stat,  at  L 
17S4]  was  signed  (December  10,  1898],  when 
the  treaty  was  ratified  (April  II,  1899),  and 
was  continued  by  the  Philippine  eommisslon 
appointed  by  the  President  In  April,  IMQ. 
Indeed,  the  dvll  government,  as  eatabliahed 
in  the  lalands  by  the  Preaident,  elthar  in 
virtue  of  his  inherent  authority  or  aa  a 
reanlt  of  the  power  reeognixed  and  conferred 
by  the  act  of  Congreaa  approved  ICareh  S, 
1001  (SI  Stat,  at  h.  910,  chap.  803),  con- 
tinued the  original  tariff  in  force,  except 
as  to  some  modifications  not  material  to  be 
notioed,  and  formulated  Its  provisions  in  the 
shape  of  a  It^slative  act  entitled  "An  Act 
to  Revise  and  Amend  the  Tariff  Laws  of  the 
Philippine  Archipelago.  And  thia  tariff  was 
in  force  in  March,  lOOS,  when  it  was  az- 
preasly  approved  and  continued  by  Con- 
gress. (32  Stat,  at  L.  54,  chap.  140,  U.  S. 
Comp.  Stat.  Supp.  lOOS,  p.  IBS.) 

In  May,  1001,  the  eases  of  De  Lima  t.  Bid- 
well  and  Dooley  v.  United  States  were  by 
this  court  decided.  1S2  U.  S.  1,  223,  4S  L. 
ed.  1041,  10T4,  21  Sup.  Ct.  Rep.  743,  702. 
The  first  ease  involved  the  right  to  recover 
duties  paid  under  protest  to  the  collector  of 
the  port  of  New  York  upon  sugar  brought 
into  the  United  Statea  from  the  Island  of  ^ 
Porto  Riao  during  the  autumn  of  1890,  and  g 
subsequent  t«l*the  oesalon  of  the  island.  The  " 
second  ease  Involved  the  right  to  recover 
the  amount  of  certain  duties  on  goods  car- 
ried into  Porto  Rico  from  the  United  States 
between  July  S,  ISOS,  and  May  1,  1900,  the 
duties  in  question  having  been  levied  by  au- 
thority of  the  general  in  command  of  the 
army  of  occupation  or  subsequently  by  or- 
der of  the  President  aa  commander  in  chief. 
In  the  first  caae  (De  Lima  r.  Bidwell)  it  waa 
decided  that,  as  the  effect  of  the  ratifica- 
tion of  the  treaty  waa  to  take  the  Island 
of  Porto  Rico  out  of  the  category  of  for- 
eign territory,  within  the  meaning  of  that 
nord  aa  used  In  azisting  tariff  laws  of  the 
United  States,  no  right  remained  to  enforce, 
against  goods  coming  from  Porto  Rico  into 
the  United  Statea,  the  previously  enacted 
tariff  of  duties,  although,  oonsldering  the 
terms  of  the  treaty  and  the  relation  of  the 
island  to  the  United  Statea,  Congress  had 
power  to  impose  a  tariff  on  goods  coming 
from  that  Island  into  the  United  Statea.  Aa 
a  corollary  of  the  doctrine  announced  in  De 
Lima  V.  Bidwell,  in  the  seoond  ease  (Dooley 
.  United  States)  it  waa  held  that  whilst 
the  President,  aa  commander  in  chief,  had 
authority  to  impose  tariff  dutiea  in  Porto 
Rico  on  gooda  coming  into  that  country 
from  the  United  States  prior  to  the  ratifica- 
tion of  ths  treaty,  no  audi  sxecntlve  poww 
existed  after  that  ratlfleatlon.    It  waa  om- 
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tequentl^  lidd  tluit  none  of  the  duties  paid 
prior  to  ths  ratification  of  the  treaty  could 
be  reooTcred,  whllet  those  paid  subsequently 
eould  be. 

In  tlje  following  year  (Deoember  2,  190!) 
uiothor  case,  entitled  Dooley  t.  United 
States,  WAS  decided.  1S3  U.  S.  161,  46  L.  ed. 
12S,  22  Sup.  Ct.  Rep.  62.  Tluit  case  involved 
the  validity  of  tarifT  duties  levied  la  Porto 
Bieo  on  goods  brought  into  thst  island  from 
the  United  States,  the  duties  in  quest! 
having  been  imposed  after  the  rat) float i 
of  the  treaty,  and  in  and  bj  virtue  of  the 
a«t  of  Congress  known  as  the  Foraker  act. 
Applying  the  principles  announced  in  the 
previous  oases  just  referrred  to,  it  vras  held 
that  the  duties  were  lawful  because,  al- 
though collected  after  the  ratification,  they 
S  were  imposed  not  simply  by  virtue  of  the 
?  authority  of  the  President,  aotiug  und«*the 
military  power,  but  in  oonfonnlty  to  a  valid 
act  of  Congress. 

And  on  the  same  day  with  the  foregoing 
the  case  of  t'ourteea  Diamond  Rings  v. 
United  States  (The  Diamond  Rings)  was  de- 
dded.  183  U.  S.  176,  46  L.  ed.  139,  22  Sup. 
Ct.  Rep.  69.  That  CAse  involved  the  validity 
of  tariff  duties  levied  on  diamond  rings 
brought  from  the  Philippine  Islands  Into 
the  United  States.  Adhering  to  the  doc- 
trines settled  by  the  prior  rulings,  it  was 
held  that,  as  the  Philippine  Islands,  by  the 
ratification  of  the  treaty,  had  ceased  to  be 
foreign  within  the  meaning  of  the  tarifif 
laws,  the  imposition  of  the  duties  eom- 
plained  of  was  unlawful.  In  the  eourse  of 
the  opinion  the  effect  of  the  treaty  as  ap- 
plied in  the  previous  cases  to  Porto  Rico 
was  pointed  out,  and  the  status  of  the  Phil- 
ippine Islands  in  virtue  of  the  treaty  was, 
In  effe«t,  held  to  l>e  controlled  by  the  former 
decisions. 

In  April,  1905,  the  two  cases  of  Linooln  v. 
United  States  and  Warner,  B.  ft  Co.  v. 
United  States  were  by  this  court  decided. 
187  U.  S.  410,  48  L.  ed.  816,  26  Sup.  Ct  Rep. 
4S5.  The  cases  came  here,  one  on  error  to 
the  district  court  of  the  United  States  for 
the  southern  district  of  New  York,  and  the 
other  by  appeal  from  the  court  of  claims. 
The  one  (IJncoln  Case)  was  eommenced  on 
Uarch  29, 1902;  the  other  (Warner,  B.  ft  Go. 
Case)  on  January  17,  1902.  In  both  eases 
rsoovsry  from  the  United  States  was  sought 
of  the  amount  of  duty  paid  upon  goods 
taken  from  tlie  United  States  into  the  Phil- 
ippine Islands  after  the  ratification  of  the 
treaty  with  Spain,  and  before  the  passage 
of  the  aot  of  Congress  of  Uarch  8,  1902. 
Reversing  the  judgments  which  had  been 
'  rendered  below  in  both  eases  in  favor  of  the 
United  States,  it  was  declared  that  there 
was  nothing  In  the  situation  of  the  Phil- 
^piue  Islands   which  took  that  territory 


out  of  the  reach  of  the  doctrine  annonuoad 
in  the  previous  cases  which  we  have  re- 
viewed, and  it  was  therefore  dedded  that 
the  President  was  without  power,  after  the 
ratification  of  the  treaty,  in  the  absence  of 
express  authority  from  Congress,  to  impose 
the  tariH  duties  in  question.  A  contention 
on  the  part  of  the  United  States  that  Con- 
gress, by  the  2d  section  of  the  act  approved  S 
July  1,  1902  (entitled  "An  Aot  "Temporarily  f 
to  Provide  for  the  Administration  of  the  Af- 
fairs of  Civil  Government  In  the  Philippine 
Islands,  and  for  Other  Purposes")  [32 
Stat,  at  L.  691,  chap.  1369],  had  rati- 
fied the  action  of  the  President  In  Imposing 
and  collecting  the  duties  In  controversy, 
therefore  no  recovery  eould  be  had,  was 
held  to  be  unfounded,  for  grounds  stated 
in  the  opinion,  to  which  we  shall  hereafter 
advert.  The  ease  was  heard  upon  rehearing, 
and  In  a  decision  announced  on  May  2B, 
1906,  the  views  previously  entertained  by 
the  court  were  reiterated  and  adhered  to. 
202  U.  8.  484,  60  L.  ed.  1117,  26  Sup.  Ct. 
Rep.  788.  In  the  month  following  (June, 
IB06)  Congress  passed  an  act  containing  a 
provision  which  reads  as  follows  (34  Stat. 
at  L.  636,  chap.  3912) : 

"That  the  tariff  duties,  both  import  and 
iiport,  imposed  by  the  authorities  of  the 
United  States  or  of  the  provisional  military 
government  thereof  in  the  Philippine  Islands 
prior  to  March  eight,  nineteen  hundred  and 
two,  at  all  ports  and  places  in  said  Islands, 
upon  all  goods,  wares,  and  merchandise  im- 
ported into  said  islands  from  the  United 
states,  or  from  foreign  countries,  or  export- 
ed from  said  islands,  are  hereby  legalized 
and  ratified,  and  the  oollection  of  all  such 
duties  prior  to  Uarch  eight,  nineteen  hun- 
dred and  two,  i>  hereby  legalized  and  rati- 
fied and  confirmed  as  fully  to  all  intents  and 
purposes  as  If  the  same  had,  by  prior  aot 
of  Congress,  been  specifically  authorized  and 
directed." 

Now  this  case  was  eommenced  after  the 
decision  in  the  Fourteen  Diamond  Rings,  to 

Qver  the  amount  of  tariff  duties  exacted 
the  Philippine  Islands  on  merchandise 
brought  from  the  United  States,  the  duties 
having  been  collected  under  the  authority 
if  the  order  of  the  President  after  the  rat- 
ification of  the  treaty,  but  before  the  time 
when  Congress,  by  |  1  of  the  act  of  Uarch 
8,  1902,  had  enacted  tariff  duties  for  the 
Philippina  Islands.     The  case  was  pending 

the  court  of  claims  when  the  Lincoln  and 
Warner,  B.  ft  Co.  Cases  were  decided  by  this 
court.  It  was  found  by  the  court  below  that 
the  military  officers  of  the  United  States  ool- 
lected  the  dutiea  and  paid  over  the  amonnt 
thereof  to  the  treasurer  of  the  Philippine  ^ 
Islands,  and  that  the  money  was  disbursed  jg 
for  the  expenses  of  that*gov«mm«nt  with-* 
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oat  going  into  tlie  TreMtu?  of  th«  United 
States.  Considering  that  the  original  Ille- 
gaili^;  of  the  duties  complained  of  was  es- 
tablished tj  the  prerions  decisions  of  this 
court,  and  that  the  aot  of  Congress  of  June 
80,  1900,  ratifying  the  oollectioD  of  duties, 
me  beyond  the  power  of  CoDgreas  t«  enact, 
the  court  below  rendered  judgment  against 
the  United  States  for  the  amount  of  duties 
paid.    Ct.  a. 

Applying  the  doctrine  settled  by  this 
wurt  in  the  cases  to  which  we  have  referred, 
concerning  the  power  to  levy  tariff  dutiei 
tmder  the  authority  of  the  President,  on 
goods  taken  Irom  the  United  States  Into 
Porto  Rico  and  the  Philippine  Islands,  or 
brought  Into  the  United  States  from  either 
of  such  countries  subsequent  to  the  ratifica- 
tion of  the  treaty,  and  prior  to  the  levy  by 
Congress  of  tariff  duties,  it  is  obvious  that 
the  court  below  correctly  held  that  snch  tar- 
iff exactions  were  illegal.  It  follows,  there- 
fore, that  the  only  question  open  for  con- 
sideration is  whether  the  court  below  erred 
in  refusing  to  give  effect  to  the  act  of  Con- 
gress of  June  SO,  1900,  which  ratified  the 
collection  of  the  duties  levied  under  the 
der  of  the  President. 

At  the  text  of  the  act  of  Congress  is  ) 
unbiguouB,  and  manifests,  as  explicitly 
can  be  done,  the  purpose  of  Congress  to  re 
(y,  the  case  comes  to  the  simple  quest! 
whether   Congress   possessed   the   power 
ratify  which  it  assuniod  to  exercise.    When 
the  controversy  is  thus  reduced  to  its  ulti- 
mate issue  we  think  the  error  committed  by 
the   court   betow,   both   in   reason   and   au- 
tbarity.  Is  readily  demonstrable. 

That  where  an  agent,  without  precedent 
authority,  has  exercised,  in  the  name  of  a 
principal,  a  power  which  the  principal  had 
the  capacity  to  bestow,  the  principal  may 
ratify  and  affirm  the  unauthorized  act,  and 
thus  retroactively  give  it  validity  when 
rights  of  third  persons  have  not  intervened, 
is  BO  elementary  as  to  need  but  statement. 
That  the  power  of  ratification  as  to  matters 
within  their  authority  may  be  exercised  by 
Congress,  state  governments,  or  municipal 
oorporations,  is  also  elementary.  We  shall 
^  not  stop  to  review  the  whole  subject,  or  cite 

*  tha  numerous  cases  contained  in  the  books 

•  dealing  with'the  matter,  hut  content  our- 
selves with  referring  to  two  eases  as  to  the 
power  of  Congress,  which  are  apposite  and 
Illustrative.  In  Hnmilton  v.  Dillin,  21  Wall. 
TS,  22  L.  ed.  S28,  the  facts  were  as  follows: 
During  the  Civil  War  the  Secretary  of  the 
Treasury,  with  the  sanction  of  the  Presi- 
dont,  adopted  rules  and  regutntions  for 
granting  permits  to  trade  between  the  bel- 
ligerent lines.  One  of  these  rules  exacted 
the  payment  of  a  contribution,  styled  a  fee, 
•(  4  eenti  a  pamd  on  cotton  purchased. 
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Hamilton,  having  taken  a  permit  and  paid 
Dillln,  surveyor  of  the  port  of  NashviU*, 
Tennessee,  under  tha  regulations,  a  sum  of 
money  for  a  permit  to  trade  in  cotton,  sued 
to  recover  the  same  as  having  been  Illegally 
exacted.  In  deciding  the  case  (p.  83,  L.  ed. 
p.  C31)  the  court  came  to  consider  whether 
"the  action  of  the  Executive  was  author- 
ized, or,  if  not  originally  authorized,  wa* 
confirmed  by  Congress."  Both  these  ques- 
tions  were  determined  In  the  affirmative. 
When  the  court  came  to  consider  the  legfe- 
latlon  relied  upon  aa  having  confirmed  the 
acta  of  the  Preaident  in  establishing  tha 
regulations  In  question,  after  stating  the 
same  the  court  declared:  "We  are  also  of 
opinion  that  the  act  of  July  2,  18&4  [13  Stat, 
at  L.  375,  chap.  225],  recognised  and  con- 
firmed the  regulations  In  question."  Mat- 
tingly  V.  District  of  ColumbU,  87  U.  S.  687, 
24  L.  ed.  10B8,  concerned  the  validity  of  an 
act  of  Congress  in  effect  confirming  the 
doings  of  the  board  of  public  works  of  the 
District  of  Columbia  touching  the  improve- 
ment of  streets  and  roads,  and  ratifying  cer- 
tain void  aasessments  for  street  improve- 
ments. The  court  said  (p.  SOO,  L.  ed.  p. 
109B): 

"We  do  not  propose  to  inquire  whether 
the  charges  of  the  bill  are  well  founded. 
Such  an  inquiry  can  have  no  bearing  upon  the 
case  aa  it  now  stands;  for  were  it  conceded 
that  the  board  of  public  works  had  no  au- 
thority to  do  the  work  that  was  done  at  the 
time  when  it  was  done,  and  consequently 
no  authority  to  make  an  assessment  of  a 
part  of  its  costs  upon  the  complainants' 
property,  or  to  assess  in  the  manner  In 
which  the  assessment  was  made,  the  conces- 
sion would  not  dispose  of  the  case,  or  es- 
tablish that  the  complainants  have  a  right  « 
to  the  equitable  relief  for  which  they  pray,  g 
There  bos  been  •  congressional  legislation  ■ 
since  1S72,  the  effect  of  which  upon  the  as- 
sessments is  controlling.  There  were  also 
acts  of  the  legislative  assembly  of  the  Dis- 
trict, which  very  forcibly  imply  a  oonflrma- 
tion  of  the  acts  and  assessments  of  the 
board  of  which  the  bill  complains.  If  Con- 
gress or  the  legislative  assembly  had  the 
power  to  commit  to  the  board  the  duty  of 
making  the  improvements,  and  [the  power] 
to  prescribe  that  the  asaesBments  should  be 
made  in  the  manner  in  which  they  were 
made,  it  had  power  to  ratify  the  acta 
'hich  it  might  have  authorized.  And 
le  ratification,  if  made,  was  equivalent  to 
n  original  authority,  according  to  the  Mai- 
n,  Omni*  rtitihabilio  relrxitraMtur  et  matt- 
data  priori  aguiparaUtr.  Under  the  Consti- 
tution Congress  had  power  to  exercise  ex- 
clusive legislation  in  all  cases  whatsoever 
the  District,  and  this  includes  the  pow- 
er of  taxation.    Cohen  t.  'nrginla,  6  Wheat. 
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m,  S  L.  ed.  267.  CungreM  ma7  legUUte 
within  the  District,  respeetlng  tbe  people 
and  property  therein,  aa  m&j  the  legtalatur* 
•I  nnj  itdte  otn  any  of  It*  lubordiiwte 
miuiidpa.litiei.  It  taa.y  therefore  cure  ir- 
TegularitieB,  and  eonflrm  procoedfngB  which, 
without  the  coufinnstion,  would  be  void, 
because  unauthorized,  provided  Buch  con- 
flnnation  does  not  Interfere  with  interran- 
iag  righte." 

It  ii  then  evident,  ipeaking  generslly, 
both  on  principle  and  authority,  that  Con- 
gress had  the  power  to  pass  the  ratifying 
act  of  June  30,  1906,  and  that  that  act  bars 
ths  plaintifT'a  right  to  recover,  unleis,  by 
the  application  of  some  aiceptlon,  tbU  ease 
Is  taken  out  of  the  operation  of  the  general 
rule.  And  this  brings  na  to  eonaider  the  mv- 
aral  propositioDS  relied  upon  at  bar  to  es- 
tablish that  such  is  the  ease. 

Fint.  Whilst  it  U  admitted  that  Con- 
gresi  had  the  power  to  levy  tariff  duties  on 
goods  coming  into  the  United  Stat«*  from 
the  Philippine  Islands  or  coming  into  aueh 
Islands  from  the  United  States  after  the 
ratification  of  the  treaty,  it  Is  yet  urged 
that,  as  that  body  was  without  authority 
to  delegate  to  the  Preafdent  the  Iq^slative 
power  of  prescribing  a  tariff  of  duties,  it 
benee  could  not,  by  ratification,  make  valid 
S  the  exercise  by  the  President  of  a  legislative 
r  authority  wltich  eould  not  haTS*l>een  dele- 
gated to  bim  In  the  first  instance.  But  the 
premise  upon  which  this  proposition  rests 
presupposes  that  Congress,  In  dealing  with 
the  Philippine  Islands,  may  not,  growing  out 
of  the  relation  of  those  islands  to  the  United 
States,  delegate  legislative  authority  to  such 
agencies  as  it  may  select, — a  proposition 
which  is  not  now  open  for  discussion.  Dorr 
V.  United  SUtee,  105  U.  S.  138,  49  L.  ed.  128, 
U  Sup.  Ct.  Rep.  80S. 

Second.  As  to  the  duties  eollected  were  il- 
legal, it  Is  insisted  tliat,  for  the  purpose  of 
testing  the  validity  of  the  aet  of  Congress, 
the  fact  of  such  eoilectiou  must  be  put  out 
of  view,  and  the  aet  ratifying  the  exaetion 
must  be  treated  as  if  it  were  solely  an 
original  exercise  by  Congress  of  the  taxing 
power.  Thli  being  done,  it  is  aaid,  reduces 
the  ease  to  tite  Inquiry,  had  Congress  pow- 
er, years  after  goods  which  were  entitled  to 
free  entry  had  been  brought  Into  the  Phil- 
ippine Islands,  to  retroactively  impose  tariff 
duties  upon  the  consummated  act  of  bring- 
ing the  goods  into  tliat  country!  But  the 
propoaition  begs  Um  question  for  decision, 
by  shutting  out  from  view  tbe  potential 
fact  that  when  the  goods  were  brought  into 
Um  Philippine  Islands  there  was  a  tariff  in 
•xistence  under  which  duties  were  exacted 
In  the  name  of  the  United  States.  Indeed, 
the  contention  goes  further  even  than  this, 
ifeus  It  sntirely    dlswgards  tbs  Impartvit 


consideration  titat,  although  tlie  duties  wera 
illegally  ezacted,  the  illc^Iity  was  not  the 
result  of  an  inherent  want  of  power  In  tha 
United  States  to  have  authorised  the  im- 
position of  the  duties,  but  simply  arose  from 
the  failure  to  delegate  to  the  offleial  the 
authority  essential  to  give  Immediate  va- 
lidity to  his  eonduet  in  enforcing  the  pay- 
ment of  the  duties.  And  when  these  mls- 
conceptions  are  home  in  mind  it  results  that 
the  unsoundness  of  the  proposition  relied 
upon  is  demonstrated  by  the  application  of 
the  elementary  principle  of  ratification  to 
which  we  have  previously  referred.  More- 
over, the  fallacy  which  the  proposition  in* 
volves  becomes  yet  more  obvious  when  it  Is 
observed  that  the  contention  cannot  even 
be  formulated  without  misstating  the 
nature  of  the  aet  of  Congress ;  in  other  a 
words,  without  treating  that  act  aa  retro-  g 
spective  legislatioil* enacting  a  tariff,  when,* 
on  ita  very  face,  the  aet  is  but  an  eierciae 
of  the  conceded  power  dependent  upon  the 
law  of  agency  to  ratify  an  act  done  on  be- 
half of  the  United  States,  which  the  United 
Statee  eould  have  originally  authorized. 

Third.  It  is  urged  that  tbe  ratifying  stat- 
ute oannot  be  given  effect  without  violatiag 
the  Sth  Amendment  to  the  ConatitutiMi, 
since  to  give  efficacy  to  the  aet  would  de- 
prive tha  claimants  of  their  property  with- 
out due  process  of  law,  or  would  appropri- 
ate the  same  for  public  use  without  just 
compensation.  This  rests  upon  these  two 
eontentiona:  It  is  said  that  the  money  paid 
to  discharge  the  illegally  exacted  dutiea 
after  payment,  as  before,  "justly  and  equi- 
tably belonged"  to  the  claimants,  and  that 
the  title  thereto  continued  in  them  as  a 
vested  right  of  property.  It  is  consequently 
insisted  that  the  right  to  recover  the  money 
could  not  be  taken  away  without  violating 
the  Sth  Amendment,  aa  stated.  But  her^ 
again,  the  argument  disregards  the  fact  that 
when  tha  duties  were  illegally  exacted  in 
the  name  of  the  Unltad  States  Oongrasa 
poascased  the  power  to  have  authorized 
their  Imposition  In  the  mode  in  whioh  they 
wtte  enforced,  and  hence,  from  the  very 
moment  of  collection,  a  right  In  Congress  to 
ratify  the  tranaaetion.  If  it  saw  fit  to  do 
BO,  was  engendered.  In  other  words,  as  a 
necessary  result  of  the  power  to  ratify.  It 
followed  that  the  right  to  recover  tbe  duties 
in  question  was  subject  to  the  exerelsa  t^ 
Congress  of  its  undoubted  power  to  rati^. 
To  hold  to  tbe  contrary  would  be  to  say 
that  whilst  the  onauthoriEed  act  of  an  of- 
ficer done  on  behalf  of  tha  United  States 
waa  subject  to  ratifleatlon  by  the  United 
States,  yet.  If  the  officer  acted  without  Mi- 
thority,  the  act,  whan  performed,  anal- 
bilated  tha  poww  to  ratU^t  that  is,  thrt 
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the  very  oondltton  wUeh  engandered  the 
power  destrojed  ft. 

But  if  It  be  oonceded  tbat  the  elelm  to  a 
return  of  the  moneji  paid  in  diacharge  of  the 
exacted  duties  was,  in  a  senee,  a  vested 
rlgbt,  it  is  principle,  as  we  have  alreodj 
obaerved,  would  be  but  the  character  of 
right  referred  to  by  Kent  in  hla  Commen- 
taries, where.  In  treating  of  the  rallditj  of 
■tatutea  retroactively  operating  on  certain 
elaBsea  of  righti,  it  is  said  {toI.  8,  pp.  415, 
2  416) r 

•  ''q^e  legal  righti  affected  in  thoM  easea 
by  the  statutes  were  deemed  to  have  been 
Tested  subject  to  the  equity  existing  against 
them,  and  which  the  statutes  recognized  and 
enforced.  Goshen  v.  Stonington,  4  Conn, 
200,  10  Am.  Deo.  121 ;  Wilkinson  t.  Leiand, 
2  Pet.  627,  7  L.  ed.  542;  Langdon  t.  Strong, 
2  Vt.  234;  Watson  t.  Mercer,  S  Pet.  88,  8 
L.  ed.  STO,  3  Btory.  Const.  267.'* 

Nor  does  the  mere  fact  that,  at  the  time 
the  ratifying  statute  was  enacted,  this  ac- 
tion was  pending  for  the  recovery  of  the  snma 
paid,  cause  the  statntc  to  be  repugnant  to 
the  Constitution.  The  mere  commenoement 
of  the  suit  did  not  change  the  nature  of 
the  right.  Hence  again,  if  It  be  conceded 
that  the  capacity  to  prosecute  the  pending 
suit  to  judgment  was,  in  a  sense,  a  vested 
right,  certainly  also  the  power  of  the  United 
States  to  ratify  was,  to  say  the  least,  a 
right  of  as  high  a  character.  To  arrogate 
to  themselves  the  authority  to  devest  the 
right  of  the  United  States  to  ratify  is,  then, 
fai  reason,  the  assumption  upon  which  the 
asserted  right  of  the  claimants  to  recover 
must  rest. 

Considering  how  far  the  bringing  of  ac- 
tions would  operate  to  deprive  government 
of  the  power  to  enact  curative  statutes 
which,  If  the  actions  had  not  been  brought, 
would  have  been  unquestionably  valid, 
Cooley,  in  his  Constitutional  Limitations, 
•aye  (7th  ed.  p.  643) : 

"Not  is  it  important,  in  any  of  the  cases 
to  which  we  hare  referred,  that  the  legis- 
lative act  which  cures  the  Irregularity,  de- 
feet,  or  want  of  original  authority,  wa* 
passed  after  eoit  brought,  in  which  such  ir- 
regularity or  defect  became  matter  of  Im- 
portance. The  bringing  of  suit  vests  in  a 
party  no  right  to  a  particular  decision  {Ba- 
con V.  Callcnder,  6  Mass.  SOS;  Butler  t. 
Palmer,  1  Hill,  321;  Cowgill  v.  long,  15  ni. 
202;  Slillor  v.  Graham,  17  Ohio  St.  1;  State 
V.  Squires.  2fl  Iowa,  340;  Patterson  v.  Phil- 
brook,  9  :>rLisa,  151);  and  his  case  must  be 
determined  on  the  law  as  it  stands,  not  when 
the  suit  vot  hri'V'^ht,  but  when  the  judg- 
ment is  rendered  (Watson  v,  Mercer,  8  Pet. 
fiS,  8  L.  ed.  878;  Mather  v.  Chapman,  6 
Conn.  S4;  People  ex  rel.  Bristol  v.  Inghiun 
Oovut)',  to  Midi.  H;  SattorlM      


son,  l«>Serg.  &  R.  169,  and  2  Pot.  S80,  T" 
L.  ed.  463;  Excelsior  Mfg.  Co,  v.  Keyser,  68 
Ulss.  165;  Phenix  Ins.  Co.  v.  Pollard,  63 
Miss.  641;  McLane  v.  Bonn,  70  Iowa,  752, 
30  N.  W.  47S;  Johnson  v.  Rlcfaardson,  44 
Ark.  385)."  And  the  following  cases, 
in  various  forms,  illustrate  the  application 
of  the  principle:  United  States  v.  Morria, 
10  Wheat.  246,  6  L.  ed.  814j  Grim  v.  Weis- 
senberg  School  District,  67  Pa.  433,  438,  93 
Am.  Bee.  237;  Cheater  v.  Black,  132  Pa. 
668,  6  LJt.A.  802,  19  Atl.  276;  Price  v.  Hney, 
22  Ind.  18;  Welch  v.  Wadsworth,  30  Conn. 
149,  158,  79  Am,  Dec  236;  Rich  v,  Plaaders, 
39  N,  H.  310,  311;  Iowa  H.  land  Co.v,  Soper, 
30  Iowa,  112,  119;  Ferry  v.  Campbell,  110 
Iowa,  290,  60  LJL4.  92,  81  N.  W.  804;  Mills 
V.  Geer,  111  Ga.  276.  879,  887,  288,  52  L.R.A. 
934,  36  S.  E.  673. 

Fourth.  Aside,  however,  from  principle 
and  the  general  result  of  the  adjudged  cases, 
it  Is  finally  Insisted  that  the  want  of  power 
la  Congress  to  ratify  the  collection  of  the 
duties  in  question  under  the  circumstances 
here  disclosed  conduelvely  results  from  the 
decision  in  De  Lima  v.  Bidwell,  182  U.  S.  1, 
46  L.  ed,  1041,  21  Sup.  Ct.  Rep.  743.  As  we 
have  seen,  that  case  concerned  the  validity 
of  collections  of  duties  in  the  port  of  New 
York  on  goods  brought  into  the  United 
States  from  Porto  Rico,  and,  whilst  insisting 
on  the  legality  of  the  duties,  the  govern- 
ment, at  the  same  time,  urged  that,  even  if 
originally  invalid,  they  had  yet  been  ratl- 
Sed  as  the  result  of  provisions  of  a  spedfled 
act  of  Congress  which  had  been  passed 
after  the  snit  to  recover  the  duties  had  been 
commenced.  As  that  portion  of  the  duties 
sued  for  which  had  been  collected  after  rati- 
flcation  of  the  treaty  were  decided  to  be  il- 
legal, it  followed  that  a  decision  as  to  the 
question  of  ratlflcation  was  required.  In 
passing  upon  the  subject,  after  intimating 
doubt  as  to  whether  the  act  relied  upon,  aa 
manifesting  the  intention  of  Congress  to 
ratify,  was  intended  to  have  that  effect,  it 
was  remarked  (p.  199,  L.  ed.  p.  10S7,  Sup. 
Ct.  Rep.  p.  754) : 

"It  can  elearty  have  no  retroactive  cfTeot 
as  to  moneys  theretofore   paid  under  pro- 
test, for  which  an  action  to  recover  back 
had  already  been  brought.     As  the  action 
in  this  ease   was  brought  March   13,   1900, 
eleven  days  before  the  aot  was  passed,  the  a 
right  to  recover  the  money  aned  for  oould  g 
not  be  taken  away  by  ^'subsequent  act  of  * 
Congress.     Plaintiffs   sue   in  assumpsit   for 
By  which  the  collector  has  In  his  hands, 
justly  and  equitably  belonging  to  them.    To 
say  tbat  Congress  could,  by  a  subsequent 
act,  deprive  them  of  the  right  to  prosecute 
this  action,  would  be  beyond  its  power.    In 
•ay  event,  it  ahould  not  be  interpreted  n 
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tioQ,  H  N.  H.  139;  Altm'a  Appeal,  07  Pa. 
S41,  S  Am.  Rep.  433;  Norman  t.  Heirt,  0 
Watts  &  S.  171,  40  Am.  Dee.  493;  Donovsn 
».  Pitcher,  S3  Ala.  411,  26  Am.  Dec  634; 
Palairet'B  Appeal,  OT  Pa.  479,  5  Am.  Rep. 
460;  State  dm  «f  Methodist  Eplaeopal 
Church  *.  Warren,  26  Md.  338." 

Now,  considering  tb«  language  jnat  qnoted 
In  connection  with  the  doubt  expreaeed  as 
to  the  import  of  the  alleged  ratifying  atat- 
nte,  it  results  that  the  reasoning  employed 
stated  two  considerations:  First,  the  want 
of  power  in  (Jongress  to  ratify  aftsr  suit 
tn^ught;  and  second,  the  duty  of  eonstm- 
Ing  the  statute  relied  upon  so  aa  not  to  pro- 
duoB  ratification.  In  view  of  its  ambiguity. 
A*  the  queBtlon  of  construction  was  last 
stated  and  that  question  was  declared  to 
b«  "in  any  event"  decisive,  we  think  the  ob- 
servations made  concerning  the  want  of 
power  to  ratify  after  suit  brought  mnat  be 
regarded  as  not  having  been  necessary  to 
the  decision  rendered,  and  therefore  mnst 
tM  treated  aa  obifer.  And  this  Interpreta- 
tion was,  we  think,  applied  in  the  eases  of 
Uncoln  V.  United  States  and  Warner,  B.  & 
Co.  T.  United  States,  1S7  U.  8.  419,  49  L.  ed. 
Bie,  EC  Sup.  Ct.  Bep.  4fiE.  In  those  cases, 
as  we  have  aaid,  one  of  the  defenses  insisted 
npon  by  tlie  government  was  a  ratification 
alibied  to  have  been  operated  by  the  act 
of  Congress  of  July  1,  1902,  which 
passed  after  the  bringing  of  the  actions  to 
reoover.  It  is  patent  on  the  faca  of  the 
opinion  announced  on  the  original  hearing 
that  the  decision  was  exclusively  based  npon 
the  ground  that  the  act  of  Congress  was  so 
ambiguous  concerning  the  ratification  relied 
npon  that  it  should  not  be  implied  that  such 
ratification  was  contemplated.  And  It  is  to 
be  observed  tliat  De  Lima  v.  Bidwell  was 
not  overlooked,  since  that  case  was  referred 
to  In  the  course  of  the  opinion.  On  the  re- 
rehearing  the  case  was  argued  on  questions 
submitted  by  the  court,  triz.,  whether  the  act 
relied  upon  manifested  the  purpose  to  rati- 
c  fy,  and,  if  it  did,  whether  Congress  had 
f  power  so  to  do.  In  the  opinion  on  the  re- 
hearing, while  the  court  reiterated  the  view 
previously  expressed,  that  the  act  could  not 
be  treated  as  ratifying  tbe  collection  of  the 
duties  sought  to  be  recovered,  because  of  its 
ambiguity  in  that  regard,  yet  it  expressly 
recognized  the  power  in  Congress  to  ratify, 
and  in  effect  declared  that,  as  to  those 
things  to  which  the  alleged  ratifying  act 
dearly  applied,  ratification  had  resulted. 
This  is  so,  since  in  the  course  of  the  opinion. 
In  answering  the  argument  that  the  alleged 
ratifying  statute  would  be  meaningless  un- 
less it  was  held  applicable  to  the  particular 
duties  in  controversy,  it  was  pointed  out 
(202  U.  S.  p.  499,  60  L.  ed.  p.  1119,  2S  Sup. 
Ct.  Rep.  p.  730}   that  there  wera  duties 


which  had  been  levied  and  Mlleeted  other 
than  those  in  eontroveray,  to  which  ths  act 
clearly  applied,  and  "^hat  question  [aa  to 
them]  was  put  at  rest  by  this  ratification." 
Further,  in  calling  attention  to  the  ambi- 
guity in  the  ratifying  statute  relied  upon  and 
the  resulting  doubt  whether  It  embraced  all 
duties,  it  was  pointed  out  that  the  fact  that 
actions  were  pending  at  the  time  of  tba 
passage  of  the  ratifying  act  lent  cogency  to 
the  view  that,  if  Congress  liad  intended  by 
the  ratification  to  affect  them.  It  would  hava 
explicitly  so  declared.  On  this  subject  ths 
court  aaid  (p.  496,  Ii.  sd.  p.  1119,  Sup.  Ct 
Rep.  p.  730) : 

'^Thls  eonstruction  Is  favored  by  tha  mb- 
sideratlon  that  tlie  suits  had  been  begun 
when  the  act  of  July  1,  1902,  was  passed, 
and  that,  even  if  Congress  eonld  depriro 
plaintiffs  of  thefr  vested  rights  in  process 
of  being  asserted  (Hamilton  v.  Dillin,  21 
Wall.  73,  22  L.  ed.  62B),  still  it  Is  not  to  b« 
presumed  to  do  so  on  language  which,  liter- 
ally taken,  has  a  narrower  sense." 

Certainly,  this  language,  particularly  In 
view  of  the  referenca  made  to  Hamilton  v. 
Dillin,  is  wholly  Inoompatibla  with  the  cob- 
oeption  that  the  observation  as  to  pending 
actions  mads  in  De  Lima  v,  Bidwell  was  to 
be  taken  as  having  settled  the  proposition 
that  a  power  to  ratify  which  otharwlas  ob- 
tained could  not  be  exerted  after  suit 
brought. 

Be  this  as  it  may,  howsver,  as,  aftor  de- 
liberate consideration,  ws  are   of    ojdnlon 
that  the  mere  bringing  of  this  action  did  m 
not  deprive  Congress  of  its  power  to  rati^  £ 
the  collections  made  by'its  officen,  in  tht  * 
name  of  the  United  States,  of  ths  monejv 
sought  to  Ik  recovered  in  this  action,  wa 
may   not   allow   the   remarks   made   In   Do 
Lima   v.  Bidwell,  under  the  droumstanew 
stated,  to  control  our  judgment. 

There  was  much  discnasion  at  bar  con- 
cerning whether  tbe  payments  of  the  duties 
were  voluntary.  As  it  would  seem  that  tho 
circumstances  surrounding  these  payments 
were  substantially  like  unto  those  existing 
in  the  Lincoln  and  Warner,  B.  &.  Co.  Cases, 
in  which  the  opinions  of  the  court  made  no 
reference  to  the  question  of  voluntary  pay- 
ment, we  have  concluded  to  paaa  that  ques- 
tion by,  as  our  conclusion  on  the  subject  of 
ratification  disposes  of  the  oontroversy. 

Reversed. 


Mr.  Justice  Harlan,  eoncurrfng: 

By  the  act  of  IIMS,  34  Stat,  at  L.  831; 
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«hap.  3012,  Coagreai  legalised,  ntilled,  uid 
•onflrmed,  u  taHj,  to  all  intents  and  pur- 
poie*,  as  if  the  Mine  had,  by  prior  act,  been 
•peoiflcall}'  authorixed  and  directed,  the  col- 
lection of  all  dutiea,  both  import  and  ex- 
port, impoBcd  by  the  anthoritiaa  of  the 
United  State!  or  of  the  proTisional  military 
ptTeniment  In  the  Philippine  Islands,  prior 
to  Uarch  8th,  1902,  at  all  parts  and  places 
in  said  Islands,  from  tbe  United  States  or 
from  foreign  countries.  Interpreted  In  the 
light  of  previous  and  pending  litigation,  this 
act  should  be  construed  as  denying  the  su- 
tboritf  of  any  court  to  take  cognizance  of  a 
nit  brought  against  the  United  States  to 
recover  any  claim  arising  out  of  such  col- 
lections. The  act  should,  therefore,  be  con- 
strued as  withdravring  the  consent  of  the 
United  States  to  be  sued  on  account  of 
elaims  of  that  character.  In  this  view,  it 
was  error  to  render  judgment  against  the 
S  United  States,  wbaterer  might  be  the  lia- 
?  bllity  of  the  collector,  if  his  exaction  of*the 
duties  in  question  was  without  authority  of 
law.  Upon  this  ground  alone,  and  without 
•onsldering  any  of  the  questions  discussed 
fai  the  opinion  of  the  eoiut,  I  ooncur  In  the 
Judgment  of  reversal. 


UNITED  STATES. 

Conrts-martial— effect  and  concIaiivenMs  of 
jndgmests. 

1.  Civil  tribunals  eannot  disregard  the 
Jnd^ents  of  a  general  court-martial 
against  an  accused  officer  or  soldier  for  mere 
errors,  or  for  any  reason  not  affecting  the 
Jurisdiction  of  the  military  court,  even 
though  the  civil  court,  if  it  had  first  taken 
hold  of  the  case,  might  have  tried  the  ac- 
eused  for  the  same  offense  or  even  for  one 
of  Ugher  grade  arising  out  of  the  same 
facts. • 

Court  s-martial — juij  sdlction. 

2.  A  general  court-martial  has  jnrisdie- 
tion  under  the  SZd  Article  of  War,  as  of  a 
crime  not  capitil,  to  try  a  soldisr  for  a  hom- 
idde  punishable  under  the  Penal  Code  of  the 
Philippine   Islands,   art.   404,   by   imprison- 

Ciimlnal  law — former  Jeopardy, 

3.  An  acquittal  of  homicide,  as  defined 
In  the  Penal  Code  of  the  Philippine  Islands, 
■rt.  404,  is  a  bar  to  a  subsequent  conviction 
of  the  same  offense  arising  out  of  the  same 
faets,  under  an  information  charging  the 
higher  crime  of  assassination,  as  defined  by 
art.  403,  since,  if  not  guilty  of  the  leaser 
crime,  the  accused  could  not,  for  the  same 
acts,  be  guilty  of  the  offense  of  higher  grade. 
Criminal    law — former    Jeopardy — acquittal 

by  court-martial. 

4.  One  acquitted  ij  a  military  court  of 


competent  jurisdiction  of  tbe  erlma  of  hom- 
icide, as  defined  hy  the  Penal  Code  of  th* 
Philippine  Islands,  art  404,  eannot  be  triad 
a  second  time  In  m  eivU  eoort  of  thoa* 
islands  for  tho  hum  offeoMk 
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to  the  Bupremi  Court  of  tha 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
First  Instance  In  the  Province  of  Tloilo,  eon* 
vioting  a  soldier  of  homidde,  notwithatand- 
ing  his  prior  acquittal  by  a  eonrt-martiaL 
ReTorsed  and  remanded  with  direetionn  ta 
dismiss  the  eompl^nt  or  information  anA 
discharge  the  accused  from  custody. 

The  facts  are  atated  in  the  opinion. 

Messrs.  Clarence  S.  Hettlea,  John  H.  A^ 
wood,  and  Frederic  D.  MdKenney  for  plala- 
tiff  in  error. 

SoUdtor  General  Hoyt  for  defendant  ia 


*Hr.  Justice  Hadan  delivered  the  opinion  7 
of  the  court: 

The  writ  of  error  brings  up  for  review  a 
Judgment  of  the  supreme  eonrt  of  the  Phil- 
ippine Islands,  affirming  a  judgment  of  tha 
court  of  first  instance  In  the  provinee  of^ 
Iloilo,  hy  which  the  plaintiff  in  error,  Graf-Jj 
ton,  was  adjudged  guilt7*of  homicide  as  de-  * 
fined  by  the  Penal  Code  of  the  Philippines, 
and  senteneod  to  Imprisonment  for  twalv* 
years  and  one  day. 

The  history  of  this  criminal  prosecntlon, 
as  disclosed  by  the  record.  Is  as  follows: 

Homer  E.  Grafton,  a  private  In  the  Army 
of  the  United  States,  was  tried  before  a 
general  eonrt-martlal  convened  in  1904  bj 
Brigadier  General  Carter,  commanding  tbe 
department  of  the  Visayas,  Philippine 
Islands,  upon  the  following  charge  and  spee- 
Iflcations;  "Charge:  Violation  of  the  624 
Article  of  War:  Bpedfleation  1.  In  that 
Private  Homer  E.  Grafton,  Company  O,  IZth 
Infantry,  being  a  sentry  on  post,  did  unlaw- 
fully, wilfully,  and  feloniously  IcIIl  Floren- 
tino  Castro,  a  Philippino,  by  shooting  him 
with  a  U.  S.  magazine  rifie,  caliber  JSO.  This 
at  Buena  Vista  Landing,  Quimaraa,  P.  1, 
July  24th,  1904.  Spedfieation  2.  In  that 
Private  Homer  E.  Grafton,  Company  O,  12tb 
Infantry,  being  a  sentry  on  post,  did  unlaw- 
fully, wilfully,  and  feloniously  kill  Felix 
Villanueva,  a  Philippino,  by  shooting  him 
with  a  U.  S.  magazine  rifle,  caliber  .30.  This 
at  Buena  Vista  landing,  Quimaraa,  P.  L, 
July  24th,  1904." 

By  the  68th  Article  of  War  It  la  prortded) 
"In  time  of  war,  insurreetion,  or  rebellion, 
larceny,  robbery,  burglary,  arson,  mayhai^ 
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nuulaaghtar,  mtuder,  Maault  uid  battery 
vJUi  u)  intent  to  kill,  wounding,  bj  ihoot- 
Ing  or  atabbing,  with  an  intent  to  oommit 
murder,  rape,  or  soMiult  and  battery  with 
an  intent  to  eommit  rape,  ihall  be  punirii- 
able  by  the  Bentenoe  ol  a  general  oourt-mar- 
tial,  when  committed  by  persona  is  the  mil- 
itary Mrvice  of  the  United  States,  and  the 
punishment  in  any  aucli  case  shall  not  be 
less  than  the  punishment  provided  for  the 
liica  offeuM  by  the  lawa  of  the  state,  ter- 
ritory, or  district  in  which  euch  oifenae  may 
have  t>een  committed." 

The  62d  Article  of  Wat  is  In  these  words: 
"All  crimes  not  capital,  and  all  disorder!  and 
neglects  which  officers  and  soldiers  may  be 
guilty  of  to  the  prejudice  of  good  order  and 

S  military  diacipline,  though  not  mentioned 
In  the  foregoing  Articles  of  War,  are  ^to  be 
■  taken  cognizance  of  by  a  general,  or  R*  regi- 
mental, garrison,  or  field  offleert'  court- 
martial,  aeoording  to  the  nature  and  degree 
of  the  offense,  and  punished  at  the  discre- 
tion of  such  court." 

The  accused  pleaded  not  guilty  to  each 
spedfieation  as  well  as  to  the  eliarge.  At 
ths  trial  he  mad*  the  following  admission 
In  writing:  "I  admit  that  on  July  24th, 
1004,  I  was  a  member  of  a  detachment  of 
Company  Q,  12th  Infantry,  on  duty  at 
Buena  Vista  landing,  Guimaraa,  P.  I.;  that 
on  July  24th,  1S04,  I  was  regularly  detailed 
on  guard  and  was  a  member  of  the  first  re- 
lief. That  I  was  on  post  between  the 
hoora  of  S  and  4  p.  m.  In  the  exeoutlon  of 
my  duty  I  shot  two  male  Philippinos  with 
a  U.  5.  magazine  rifle,  caliber  .30." 

The  court  found  the  soldier  not  guilty  as 
to  each  specification,  and  not  guilty  of  the 
charge.  His  acquittal  was  approved  by  the 
department  commander  on  August  2fith, 
1004,  and  he  waa  released  from  confinement 
and  restored  to  duty.  It  appeared  in  proof 
that  the  accused  was  of  excellent  character; 
and  It  ia  stated  in  the  opinion  of  the  su- 
preme  court  of  the  Philippines  that,  before 
holding  the  court-martial,  the  department 
commander  offered  to  submit  the  case  to 
the  court  of  first  Instanoa  of  the  province, 
but  it  did  not  appear  what  action  was  tak- 
en by  the  judge  of  that  court  In  reference 
to  that  offer. 

On  the  zeth  day  of  Norember,  1904,  the 
prosecuting  attorney  of  the  prorince  of 
Iloilo,  Philippine  Islands,  filed  a  criminal  in- 
formation or  complaint  in  the  name  of  the 
United  States,  in  the  court  of  first  instance 
of  that  proTinee,  as  follows:  "The  sub- 
scriber accuses  Homer  B.  Grafton  of  the 
erims  of  aBsaasination,  oommitted  in  the 
manner  following:  That  on  the  Z4th  of 
July,  1904,  and  in  the  barrio  t>t  Saato 
Bosario,  within  the  jurisdiction  of  the  mu- 
nicipality of  Buena  Vista,  Quimaras  island. 


proTinea  of  Oollo,  Philippine  Islands,  ths 
said  accused,  with  Illegal  Intention,  and  ma- 
liciously, and  without  justification,  and  with 
treachery     and     dellberata     premeditation, 
kilted  Fellz  Villanueva  in  the  manner  fol-  ^ 
lowing:     That  on  said  day  and    in    saldJJ 
barrio  the  said  accused.  Homer  E.*Grafton,* 
with  the  riSe  that  he  carried  at  the  time, 
known  as  the  United  States  magazine  rida 
c.    .30,  filed  a  shot  directly  at  Felix  Villa- 
nuera,   causing,   with   said   shot,   a   serious 
and  necessarily  fatal  wound,  and  In  conse- 
quence  of  said  wound  the  aforesaid  Felix 
Villanueva  died  immediately  after  the  in- 
fiiction  thereof,  in  riolation  of  the  law." 

When  the  above  information  was  filed, 
as  well  aa  when  the  court-martial  convened, 
the  Philippines  Penal  Code  provided  aa  fol- 

"Art.  402.  He  who  shall  kni  his  father, 
mother,  or  child,  whether  legitimate  or  Ille- 
gitimate, or  any  other  of  his  ascendants  or 
descendants  or  his  spouse,  shall  be  punished 
as  a  parricide,  with  the  penalty  of  oad«tta 
p«t7>etuo  to  death, 

"Art.  403.  He  who,  without  being  In- 
eluded  in  the  preceding  article,  shall  kill 
any  person,  is  guilty  of  assassination  If  the 
deed  is  attended  by  any  of  the  following  cir- 
cumstances: (1)  With  treachery;  (2)  for 
price  or  promise  of  reward;  (3)  by  means 
of  flood,  fire,  or  poison;  (4)  with  deliberate 
premeditation;  (S)  with  vindictiveness,  by 
deliberately  uid  inhumanly  Increasing  ths 
suiTering  of  the  person  attacked.  A  person 
guilty  of  assassination  shall  be  punished 
with  the  penalty  of  codena  tBmporal  in  ita 
mn-riminH  degr«a  to  death. 

"Art.  404.  He  who,  without  being  Included 
in  the  provisions  of  article  402,  shall  kill 
another  without  the  attendance  of  any  of 
the  eircumstanoes  specified  In  the  foregoing 
article,  is  guilty  of  homicide.  A  person 
guilty  of  homidde  shall  be  punished  with 
the  penalty  of  reclun'dn  lemporol." 

At  the  trial  In  the  court  of  first  Inttanos 
the  accused  interposed  a  demurrer,  alleging 
that  that  court  had  no  jurisdiction  to  try 
him  for  the  offense  charged,  for  the  follow- 
ing reasons:  The  acts  eonstttnting  the  al- 
leged offense  were  committed  within  the 
limits  of  a  military  reservation  of  the 
United  Btates  and  by  a  soldier  duly  en- 
listed in  the  Army  of  the  United 
States,  in  the  line  of  duty;  ths  court 
of  first  instance  of  the  Philippine  Islands 
had  no  jurisdiction  of  the  persons  of  officer*  ^ 
or  enlisted  men  of  the  United  States  Army  ^ 
for  offensea*oommittBd  by  them  in  the  pei^  • 
formance  of  miUtary  duty;  such  eourts 
were  not  constitutional  courts,  as  contem- 
plated by  the  3d  article  of  the  Conetitutloii 
of  the  United  States,  and  were  without  ju- 
risdiction to  try  causes  of  wliich  such  eon- 
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■titutioiial  eourta  hare  azdusiTe  jmitdie- 
tlon;  th«  courts  of  the  Fbilipploe  IslandB 
•ould  not  deprive  the  accused  of  his  coDsti- 
tntional  privilege  of  trial  hj  jury;  and  no 
court  other  than  a  mllltar]'  tribunal,  con- 
stituted by  the  authority  of  the  United 
States,  could  try  the  accused  upon  an  indict- 
ment which  had  not  been  found  or  pre- 
■ented  bj  a  grand  Jury. 

The  demurrer  also  stated  that  If  the  court 
held  that  it  had  jurisdiction  to  try  the  ae- 
eused,  then  he  pleaded,  in  bar  of  the  pro- 
ceedings against  him,  the  Judgment  of  the 
general  court-martial,  acquitting  him  of  the 
oflenee  of  which  he  waa  found  guUtjr  in  the 
court  of  first  instance. 

The  demurrer  and  plea  were  both  c 
ruled,  the  trial  court  holding  that  it  had 
jurisdiction  to  try  the  accused,  and  that  the 
plea  of  jeopardy  based  on  his  trial  by  court- 
martial  was  iniufflcient.  In  that  the  military 
murt  could  not  legally  hare  talcen  cog- 
nizance of  th«  crime  of  aasassination  charged 
in  the  information,  but  only  of  a  Tiolation 
of  the  «2d  Article  of  War. 

A  trial  was  then  hsd  in  the  eomt  of  first 
instance  before  the  judge  thereof,  without 
a  jury,  and  resulted  in  a  judgment  declaring 
Orofton  guilty  of  "an  infraction  of  article 
404  of  said  Penal  Code,  and  of  the  crime  of 
homicide,  in  killing  the  said  Pelix  Tlllanue- 
Ta,  at  the  time  and  place  and  In  the  manner 
hereinbefore  stated,  and,  in  Tieir  of  the  ex- 
tenuating drdunstances  before  remarked 
upon,  he  is  sentenced  by  the  court  to  im- 
prisonment in  such  prison  as  the  law  directs, 
for  the  term  of  twelve  yean  and  one  day,  it 
being  the  minimum  term  of  the  minimum 
degree  of  rselucidn  temporal  which  Is  the 
penalty  for  homidde,  and  to  pay  the  costs 
of  the  prosecution,  and  to  suffer  all  the 
other  aeoeuoriei  of  said  wntecce."  The 
case  was  carried  to  the  supreme  court  of 
tlie  Philippines,  where  the  judgment  was 
<  affirmed  by  a  divided  court.  The  plea  of 
S  double  jeopardy  was  overruled  by  that  court 
^  and  three  of  the  ievea?judgei  were  of  opin- 
ion that,  under  the  fact*  proved  at  the  trial, 
the  accnsed  should  have  been  acquitted. 

The  principal  contention  of  the  accused 
is  that  his  acquittal  by  the  court-martial 
forbade  his  being  again  tried  in  the  dvil 
eonrt  for  the  same  offenae.  He  basea  this 
eontention,  in  port,  upon  that  clause  of  the 
0th  Amendment  of  the  Constitution,  pro- 
viding: "Nor  shall  any  person  be  subject 
for  the  aame  offense  to  be  twice  put  in  jeop- 
ardy of  life  or  limb;"  and,  in  part,  upon 
the  act  of  Gongrees  of  July  1st,  1902,  pro- 
viding temporarily  for  the  administration 
of  the  affaire  of  dvU  government  In  the 
Philippine  Islande,  and  which  act  dedared 
that  "no  person,  for  the  same  offense,  shall 
be  twlee  put  in  jeopardy  of  punishment." 


32  Stat,  at  L.  891,  chap.  ISOO.  That  the 
prohibition  of  double  jeopardy  is  appUoabIa 
to  all  criminal  prosecutious  in  the  Philip- 
pines was  settled  upon  full  consideration  fa 
the  recent  case  of  Kepner  v.  TToited  States, 
106  U.  S.  100,  124,  126,  129,  130,  49  L.  ed. 
114,122-12B,  24  Sup.  Ot.  Rep.  797,lnwhich 
it  was  held  that  by  force  of  the  above  act 
of  Congress  such  prohibition  was  carried  to 
the  Philippines  and  became  the  law  of  those 
islands.  In  the  same  case  it  was  said— what 
may  be  repeated  as  applicable  to  the  present 
caae — that  "this  case  doea  not  coll  for  a 
discussion  of  the  limitations  of  such  power 
[the  power  of  Congress],  nor  require  deter- 
mination of  the  question  whether  the  jeop- 
ardy dauee  became  the  law  of  the  islands 
after  the  ratification  of  the  treaty  without 
congressional  action,  as  the  act  of  Congress 
made  it  the  law  of  these  possessions  when 
the  aooused  was  tried  and  convicted." 

We  assume  as  Indispntabie,  on  principle 
and  authority,  that  before  a  person  can  be 
said  to  have  been  put  in  jeopardy  of  life  or 
limb  the  court  in  which  he  was  acquitted  or 
convicted  must  have  had  jurisdiction  to  try 
him  for  the  offense  charged.  It  is  alike  in- 
disputable that  if  a  eourt-martial  has  jariB- 
diction  to  try  an  ofBcer  or  soldier  for  a 
crime,  its  judgment  will  be  accorded  the 
finality  and  eondusivenesa  as  to  the  Issues 
involved  which  attend  the  judgments  of  a  a 
civil  court  in  a  case  of  which  It  may  legally  s 
take  oognizanoe.  In  Ex  parte  Eeed,*IOO  U.  * 
B.  13,  23,  25  L.  ed.  638,  639,  the  court,  re- 
ferring to  a  court-martial,  said:  The  court 
had  jurisdiction  over  the  person  and  the 
It  Is  the  OTganism  provided  by  law  and 
clothed  with  the  duty  of  administering  jus- 
tice in  this  das*  of  eaees.  Having  had  such 
jurisdiction,  its  proceedings  cannot  be  col- 
laterally impeached  for  any  mere  error  or 
irregularity,  if  there  were  such,  eommitted 
within  the  sphere  of  Its  anthority.  Its 
judgments,  when  approved  as  required,  rest 
he  same  basis,  and  ore  surrounded  by 
the  same  oonsiderations,  whidi  give  con- 
dusivenees  to  the  judgments  of  other  legal 
tribunals,  including  as  wdl  the  lowest  as 
the  highest,  under  like  dronmstanoes.  The 
exercise  of  discretion,  within  authorized 
limits,  cannot  be  assigned  for  error  and 
made  the  subject  of  review  by  an  appellate 

In  Ex  parte  Mason,  lOS  U.  S.  SOB,  899,  St 
.  ed.  1213,  1214,  the  question  arose  wheth- 
'  a  court-martial  could  lawfully  sentence 
an  officer  of  the  Army,  charged  with  the 
offense  of  attempting  to  kill  a  prisoner  ia 
the  custody  of  the  United  States,  to  be  im- 
prisoned at  hard  labor  In  the  penitentiary. 
The  accused  was  tried  under  the  e2d  Artlde 
of  War.  The  ooort  sold:  "^e  has  offended 
both  against  ths  dvU  and  the  mlUtary  law. 
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A*  the  prop«r  stapa  were  not  taken  to  hare 
Um  proceeded  mgaingt  by  the  dvA  anthori- 
tiM,  It  woa  tlta  dear  duty  of  the  military 
to  bring  him  to  trial  under  that  jurisdic- 
tion.  Whether,  after  trial  by  the  eonrt- 
martlal,  he  can  be  again  tried  in  the  civil 
courts,  is  a  qaeation  we  need  not  now  eon- 
■tder.  It  1*  enough  if  the  court- martial  had 
juriadiction  to  proceed,  and  wiiat  haa  been 
done  ia  within  the  povera  of  that  jorUdlo- 
tton."  It  waa  objected,  in  that  ease,  that 
the  sentence  waa  in  eseeaa  of  what  the  law 
allowed.  The  eonrt  referred  to  the  QTth 
Article  of  War,  wUch  provided  that  "no 
person  fat  the  military  service  shall,  under 
the  sentence  of  a  court -martial,  tw  pnn- 
(ahed  by  eonSnement  in  a  penitentiary  un- 
less the  offenae  of  which  he  may  be  con- 
victed would,  by  some  atatote  of  the  United 
States  or  by  some  statute  of  the  state,  ter- 
^  ritory,  or  district  fai  which  such  offense  may 
JH  be  eonunitted,  or  by  the  common  law,  aa 
•  the  same  ezlata*in  anch  state,  teiritoTy,  or 
district,  subject  such  convict  to  such  im- 
prisonment." It  then  proceeded:  "Under 
this  article,  when  the  offense  ia  one  not 
recognized  by  the  laws  regulating  civil  so- 
ciety, there  can  be  no  punishment  by  oon- 
flnement  in  a  penitentiary.  The  same  ia 
true  when  the  offense,  though  reeognized 
by  the  dvil  authorities,  is  not  puniahabia 
by  the  civil  courts  in  that  way.  But  when 
the  act  charged  aa  'conduct  to  the  prejudioe 
«f  good  order  and  military  discipline'  is  ac- 
tually a  crime  againat  society  which  is 
punishable  by  imprisonment  in  the  peniten- 
tiary, it  seems  to  ns  clear  that  a  oourt- 
martial  is  authorised  to  inSict  that  kind  of 
punishment.  The  act  done  ia  a  civil  crime, 
and  the  trial  is  for  that  act.  The  prooeed- 
falgB  are  had  in  a  court-martial  becauae  the 
offender  Is  personally  amenable  to  that  Ju- 
risdictioD,  and  what  he  did  was  not  only 
criminal  according  to  the  laws  of  the  land, 
but  prejudicial  to  the  good  order  and  disci- 
pline of  the  Army  to  which  he  belonged. 
The  62d  article  provides  that  the  offender, 
when  eonvicted,  shall  be  punished  at  the 
discretion  of  the  court,  and  the  OTtb  article 
does  no  more  than  prohibit  the  court  from 
sentencing  him  to  imprisonment  in  a  peni- 
tentiary in  a  case  where,  if  he  were  tried 
for  the  same  act  In  the  civQ  courts,  such 
imprisonment  oonld  not  be  Inflicted."  In 
Carter  v.  Roberts,  177  U.  S.  498,  «8,  44  L. 
ed.  801,  S62,  20  Sup.  Ct.  Rep.  713,  which 
waa  a  ease  of  the  punishment  under  the 
judgment  of  a  general  court-martial  of  an 
officer  of  the  Army,  the  court,  after  obaerr- 
tng  that  every  officer,  before  entering  on 
the  duties  of  bis  office,  subscribes  to  the 
Articles  of  War  enacted  by  Congress  and 
places  himself  within  the  power  of  oourta- 
nartial  to  pass  on  any  offense  whidi  he 


may  have  eommitted  in  contravention  of 
them,  said:  "Courts- martial  are  lawful  tri- 
bunals, with  authority  to  Snally  determine 
any  case  over  which  they  have  jurisdiction, 
and  their  procaedings,  when  eonflrmed  aa 
provided,  are  not  open  to  review  by  the 
oivil  tribunals,  except  for  the  purpose  of  aa- 
oertaining  whether  the  military  court  had 
jurisdiction  of  the  person  and  subject-mat- 
ter, and  whethm',  though  having  such  juris-  $ 
diction,  it  had  exceeded  its  powersain  tbe  7 
sentence  proDonnoed."  This  language  was 
repeated  in  Carter  v.  UeClaughry,  1S3  U. 
8.  36S,  ISO,  40  L.  ed.  Z3B,  242,  22  Sup.  Ck 
Rep.  181. 

It  thus  appeen  to  be  settled  that  the 
civil  tribunals  cannot  disregard  the  jndg> 
menta  of  a  general  court-martial  againat  an 
accused  officer  or  soldier.  If  suoh  court  had 
jurisdiction  to  try  the  offense  set  forth  In 
the  charge  and  spedflcationa;  this,  notwith- 
standing the  civil  court,  if  It  bad  first  taken 
hold  of  the  ease,  might  have  tried  the  ae- 
eused  for  the  same  offense  or  even  one  at 
higher  grade  arising  out  of  the  same  facts. 

We  are  now  to  inquire  whether  tbe  court- 
martial  in  the  Philippines  had  jurisdiction 
to  try  Grafton  for  the  offenses  charged 
againat  bim.  It  is  unneceasary  to  enter 
upon  an  axtended  dlscuaaion  of  that  quaa- 
tion,  for  It  ia  entirely  clear  that  the  court- 
martial  had  jurisdiction  to  try  the  accused 
upon  the  ehargea  preferred  against  him. 
The  02d  Article  of  War,  in  express  words, 
confers  upon  a  general,  or  a  regimental, 
garrison,  or  field  officers'  court-martial,  ae- 
cording  to  the  nature  and  degree  of  the 
offense,  jurisdiction  to  try  "all  crimes"  not 
capital,  committed  in  time  of  peace  by  an 
officer  or  soldier  of  the  Army.  The  climes 
referred  to  in  that  article  manifestly  em- 
brace those  not  capital,  committed  by  of- 
ficers or  soldiers  of  the  Army  in  violation 
of  puhlie  law  aa  enforced  by  the  civil  pow- 
er. No  crimes  committed  by  officers  or  sol- 
diers of  the  Army  are  excepted  by  the 
above  article  from  the  jurisdiction  thus  con- 
ferred upon  courts -martial,  except  those 
that  are  capital  in  their  nature.  While, 
however,  the  jurisdiction  of  general  courta- 
martial  extends  to  all  Crimea,  not  capital, 
committed  against  public  law  by  an  officer 
or  soldier  of  tbe  Army  within  the  limits  of 
the  territory  in  which  he  ia  serving,  this 
jurisdiction  is  not  exclusive,  but  only  con- 
current with  that  of  the  civil  courts.  Of  such 
offenaea  courts-martial  may  take  cognizance 
nnder  tbe  a2d  Article  of  War,  and,  If  they 
fliat  acquire  juriadiction,  their  judgment* 
cannot  be  diar^arded  by  the  dvil  courts 
for  mere  error  or  for  any  reason  not  affect- 
ing the  jurisdiction  of  the  military  court. 

We  are  next  to  inquire  whether,  having  § 
been  acquitted  by  «*oourt- martial  of  th*^ 
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grime  of  homieida  M  defined  tj  the  PenaJ 
Code  of  the  Philippine!,  eculd  Qrafton  be 
aubjeeted  thereaftor  to  trial  for  the  • 
offense  in  ■  dTil  tribnnaJ  deriTing  ita 
thoritj,  •<  did  the  aonrt -martial,  from  tbe 
■une  government,  namely,  th&t  of  the 
United  SUteat  That  he  will  be  puniahed 
for  tbe  identical  oSense  of  which  he  haa 
been  acquitted,  if  tht  Judgment  of  the  dTil 
eourt,  now  before  na,  be  affirmed,  ia  beyond 
queition,  because,  as  appeari  from  tbe  rec' 
ord,  the  ciTll  oonrt  adjudged  him  guilty  and 
■entsneed  him  to  Impriaonment  apeeifically 
for  "an  Infraction  of  article  404  of  said 
Penal  Code  and  of  the  crime  of  homidde." 
It  was  said  by  th«  trial  judge  tliat  the 
ofTenae  tAarged  against  Grafton  in  the  civil 
court  waa  "aaaaui nation,"  which  ofTenae,  he 
■aid,  waa  ponishable  under  f  403  of  the 
Philippine*  Penal  Code  by  death,  and  of 
which  crime  the  military  court  could  not, 
under  the  Artidea  of  War,  have  taken  cog- 
nlcance;  whereas,  the  offense  for  which  he 
was  tried  by  eouit-martlal  waa  only  homi- 
cide, as  defined  by  |  404  of  the  Penal  Code. 
But  If  not  guilty  of  homidde,  as  defined 
In  the  latter  section  of  the  PanaJ  Code, — and 
■nch  waa  the  finding  of  the  eourt-martlal, — 
he  could  not,  for  the  same  acta  and  under 
the  aame  sTidanee,  be  guilty  of  aaaassins.- 
tion,  as  defined  in  the  former  section  of  the 
Code.  Looking  at  the  matter  In  another 
way,  the  abore  auggeatlon  by  the  trial 
judge  could  only  mean  tliat  simply  beoauae, 
apeaking  generally,  the  dvil  court  haa  ju- 
risdiction to  trjr  an  officer  or  soldier  of  the 
Army  tor  the  crime  of  assasBlnation,  it 
may  yet  render  a  judgment  by  which  he 
eould  be  aubjeoted  to  punishment  for  an 
offense  included  In  the  charge  of  asaas- 
aination,  although  of  such  lesser  offense  he 
had  been  previously  acquitted  by  another 
court  of  competent  jurisdiction.  This  view 
is  wholly  Inadmisaible.  Upon  this  general 
point  the  supreme  court  of  the  Philippines, 
leferrlng  to  the  defense  of  former  jeopardy, 
aald:  "The  drcumatanoe  that  the  dvil 
trial  waa  for  murder,  a  crime  of  which 
oourts-martisl  in  time  of  peace  have  no  ju- 
a  risdietion,  while  the  prior  military  trial  waa 
g  tar  manalaughter  only,  does  not  defeat  the 
■  defense  on  this  theory.  The  identity  of  the 
offenses  is  determined,  not  by  their  grade, 
but  by  their  nature.  One  crime  may  be  a 
oonstitnent  part  of  the  other.  The  crite- 
rion is.  Does  tbe  result  of  the  first  prosecu- 
tion negative  the  facta  charged  in  the  aeo- 
ondl  It  is  apparent  that  it  does.  The  ac- 
quittal of  the  defendant  of  the  diarge  of 
manslaughter  pronounces  him  guiltless  of 
facts  necGSsary  to  constitute  murder  and 
admits  the  plea  of  jeopardy."  The  ofTense, 
homidde  or  manslaughter,  charged  against 
Ibftfton,  was  the  unlawful  kUling  of  * 
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named  person.  The  facts  which  attended 
that  Idlllng  would  show  the  degree  of  auch 
offense,  whether  assaasinatlon,  of  which  the 
civil  court  might  take  cognixanoe  if  It  ac- 
quired jurisdiction  before  the  military  court 
acted,  or  homidde,  of  which  the  military 
court  eould  take  cognisance  if  it  act«d  be- 
fore the  dvil  court  did.  If  tried  by  the 
military  court  for  homidde,  oa  defined  In 
the  Penal  Code,  and  acquitted  on  that 
diarge,  the  guaranty  of  exemption  from 
being  twice  put  In  jeopardy  of  punishment 
for  the  same  offense  would  bs  of  do  valut 
to  the  accnsed  if,  on  trial  for  aaaaadnatlon, 
arising  out  of  the  aame  acts,  he  could  be 
again  punished  for  the  Identical  offense  of 
which  he  had  been  previoualy  acquitted. 

In  Chitty'a  Criminal  Law,  vol.  1,  pp.  452, 
4S6,  402,  the  author  says:  "It  Is  not  in  all 
eases  necessary  that  the  two  charges  should 
be  predaely  the  aame  in  point  of  degree, 
for  it  ia  sufficient  If  an  acquittal  of  the  ona 
will  show  that  the  defendant  could  not 
have  been  guilty  of  the  other.  Thus,  a 
general  acquittal  of  murder  la  a  discharge 
upon  an  Indictment  of  manslaughter  upon 
the  same  person,  because  the  latter  charga 
waa  induded  in  the  farmer,  and  if  It  bad 
so  appeared  on  the  trial  the  defendant  might 
have  betti  aonvieted  of  the  inferior  offense) 
and,  on  the  ether  hand,  an  acquittal  of 
manslaughter  will  preclude  a  future  prose- 
cution for  murder,  for,  if  he  were  innocent 
of  tbe  modified  crim^  he  could  not  be  guiltj 
of  tbe  same  fact,  with  the  addition  of  mal< 
ice  and  design."  Mr.  Bishop,  In  his  Treatis* 
on  Criminal  Law,  Tth  ed.  (  1050,  says:  It^ 
Is  not  necessary,  to  establish  the  defense^ 
"outrsfvis  acquit"  or*"convict,''  that  the  of-* 
fense  In  each  indictment  should  be  the  same 
in  name.  If  the  transaction  ia  the  same,  or 
if  each  rests  upon  the  aame  facts  between 
the  same  parties,  it  ia  sufficient  to  maka 
good  the  defense.  In  Com.  v.  Boby,  IS  Pick. 
603,  the  court  said:  "Thus  an  acquittal  on 
Indictment  for  murder  wiP  be  a  good 
bar  to  an  indictment  for  manslaughter,  and, 
loerao,  an  acquittal  on  an  indictment  for 
manslaughter  wUl  be  a  bar  to  a  prosecu- 
tion for  murder;  for.  In  the  first  instance, 
had  the  defendant  been  guilty,  not  of  mur- 
der, but  of  manslaughter,  be  would  have 
been  found  guilty  of  the  latter  offense  upon 
that  indictment;  and  In  the  second  instance, 
lince  the  defendant  is  not  guilty  of  msn- 
ilaughter,  he  cannot  be  guilty  of  mitn* 
alaughter  under  circumstances  of  aggrava- 
tion which  enlarge  it  into  murder.  1  Star- 
kie,  Crim.  PI.  Zd  ed.  322." 

It  must,  then,  be  taken  on  the  present 
record  that  an  afflrmanoe  of  the  judgment 
of  the  dvil  court  will  subject  the  accused 
to  punishment  for  the  aame  acta,  eonatltut- 
ing  tbe  aama  offense  aa  that  ^  wUch  h* 
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h«d  be«D  previously  acquitted  by  a.  milltu; 
eourt  having  complete  jurisdiction  tg  try 
and  punish  him  for  aucb  offense.  It  la  at- 
tempted to  meet  thia  vlev  by  the  suggM- 
tioQ  that  Grafton  oommitted  two  distinct 
oiTenses, — on«  against  military  law  and  dis- 
cipline, the  other  against  the  dvil  law, 
which  may  prescribe  the  punishment  for 
crimes  against  organiied  society,  by  whom- 
soever those  crimes  are  committed. — and 
thAt  a  trial  for  either  offense,  whaterer  its 
result,  whether  acquittal  or  conviction,  and 
vren  if  the  first  trial  was  in  a  court  of 
competent  jurisdiction,  is  no  bar  to  a  trial 
in  another  court  of  the  same  goremment 
for  the  other  offense.  We  cannot  assent  to 
this  view.  It  is,  we  think,  inconsistent 
with  the  principle,  already  announced,  that 
a  general  court-martial  has,  under  existing 
statutes,  in  time  of  peace,  jurisdiction  to 
try  an  officer  or  soldier  of  the  Army  for 
any  offense,  not  capital,  which  the  civil  law 
declares  to  be  a  crime  against  the  public. 
The  express  prohibition  of  double  jeopardy 
g,  for  the  same  offense  means  that  wherever 
gsuch  prohibition  is  applleabls,  either  by  op- 
•  eration  of  tht" Constitution  or  by  action  of 
Congress,  no  person  shall  be  twice  put  in 
Jeopardy  of  life  or  limb  for  the  same  of- 
fense. Consequently,  >  civil  eourt  proceed- 
ing under  the  authority  of  the  United 
Btates  cannot  withhold  from  an  otBcer  or 
soldier  of  the  Army  the  full  benefit  of  that 
guaranty,  after  he  has  been  once  tried  In  a 
military  court  of  competent  Jurisdiction. 
CoDgrees,  by  express  constitutional  provl- 
•ion,  has  the  power  t*  preaeribe  ml«s  for 
the  govemnient  and  regnlation  of  the  Army, 
but  those  rules  must  be  interpreted  in  eon- 
nectlon  with  the  prohibition  sgainst  a  man's 
being  put  twiee  In  jeopardy  for  the  same 
offense.  The  former  provision  must  not  be 
•o  Interpreted  aa  to  nnllify  the  latter.  If, 
therefore,  a  person  be  tried  for  an  offense 
fa  a  tribunal  deriving  its  JuTisdletlon  and 
authority  from  the  United  Btates,  and  is 
acquitted  or  convicted,  he  cannot  again  be 
tried  for  the  seme  offense  in  another  tribu- 
nal deriving  it*  jurisdiction  and  authority 
from  the  United  Btates.  A  different  inter- 
pretation finds  no  sanction  in  the  Articles 
of  War;  for  the  102d  Article  of  War  (which 
is  the  same  as  article  ST,  adopted  in  IBM, 
S  Stat,  at  L.  309,  chap.  80)  declares  that 
"no  person" — referring,  we  take  it,  to  per- 
sons in  the  Army — "shall  be  tried  a  seeond 
time  for  the  same  ofTense."  But  we  rest 
our  decision  of  this  question  upon  the  broad 
ground  that  the  same  aets  ooostitnting  a 
crime  against  the  United  States  eannot, 
after  the  acquittal  or  oonvlction  of  the  ao- 
mued  in  a  court  of  eorapetant  Jurisdiction, 
be  made  the  bMais  of  a  aeaond  trial  of  tlia 
accused  for  that  aiam  In  the  nine  or  in  I 


another  eourt,  dvil  or  military,  of  the  same 
government.  Congreas  has  chosen.  In  Its 
discretion,  to  confer  upon  general  oonrta- 
martlal  authority  to  try  an  ofScer  or  sol- 
dier for  any  crime,  not  capital,  committed 
by  him  In  the  territory  In  which  he  is  serv- 
ing. When  that  was  done  the  judgment  of 
such  military  court  waa  placed  upon  the 
same  level  aa  the  judgments  of  other  tribu- 
nals whan  the  Inquiry  arises  whether  an 
accused  waa,  in  virtue  of  that  Judgment, 
put  In  jeopu-dy  of  life  or  limb.  Any  pos- 
sible conflict  in  these  matters,  between  dvAa 
and  military  courts,  can  be  obviated  either^ 
by  withholding  from  eourta -martial  all'MI** 
thority  to  try  ofBcers  or  soldiers  for  crimes 
prescribed  by  the  dvil  power,  leaving  the 
dvil  tribunals  to  try  such  offensee,  or  by 
investing  courts -martial  with  exclusive  Ju- 
risdiction to  try  such  officers  and  soldiers 
for  all  crimes  not  capital. 

In  support  of  the  view  that  the  judgment 
of  a  military  court  against  an  officer  or  sol- 
dier of  the  Army  for  acta  constituting  a 
crime  against  both  the  dvil  law  and  the 
militajy  organieatlDn  la  no  bar  to  a  seeond 
trial  in  the  dvU  oonrta  for  the  same  aeta, 
we  ar«  referred  to  Fox  t,  Ohio,  S  How.  410, 
43G,  12  L.  ed.  213,  SSU;  United  States  v. 
Marigold,  9  How.  G«0,  13  L.  ed.  2S7,  and 
Moore  v.  UlinoU,  14  How.  13,  19,  SO,  14  li- 
ed. SOfi,  308,  300.  Nothing  said  or  deter- 
mined in  either  of  those  easei  eonflicta  with 
the  decision  in  this  ease.  In  the  above  eases, 


treated  aa  orimes  both  against  the  United 
States  and  a  state.  It  was  there  suggested 
that  a  person  oould  not  be  pnidahed  by  two 
g^ovemments  on  aeoount  of  or  for  the  saina 
act  eonstitnting  oime,  without  violating 
the  Sth  Amendment.  But  this  eourt,  speak- 
ing by  Mr.  Justice  Qrier,  aaid:  "An  offense, 
in  its  legal  signification,  means  the  tiaaa- 
greaaknt  of  a  law.  A  man  may  be  com- 
pelled to  make  reparation  in  damages  to 
the  injured  party,  and  be  liable  also  to  ptm- 
Ishment  for  a  breach  of  the  public  peace, 
in  eonaeqnance  of  the  same  aetj  and  may 
be  said.  In  common  parlance,  to  be  twice 
punished  for  the  same  offense.  Every  dtl- 
cen  of  the  United  States  is  aleo  a  dticaa 
of  a  state  or  territory.  Be  may  be  said  to 
allegiance  to  two  sovereigns,  and  may 
be  liable  to  punishment  for  an  infraction 
of  the  laws  of  either.  The  same  act  may 
be  an  offense  or  tranagreaaion  of  the  laws 
of  both.  Thus,  an  assault  upon  the  maishal 
of  the  United  Btatea,  and  hindering  him  in 
the  execution  of  legal  proeeas,  la  a  high 
offense  against  the  United  States,  for  which 
the  perpetrator  Is  liable  to  punishment) 
and  the  same  act  may  be  also  a  groaa 
bnadi  of  the  peaaa  of  the  state,—*  riot. 
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poMon  to  a  piuiiituneiit,  under  the  stcte 
«  Uwa,  for  A  misdemeinior  or  felooj.  That 
S  eithar  or  both  may  (U  tbey  tee  flt)  ptmiili 

*  euoh  kh  offender,  cannot  be  doubted.  Tat  it 
eannot  be  tmljr  aTsired  that  the  offender 
haa  been  twioe  punlsbed  for  the  tune  of' 
fense;  but  onl^  that  by  one  aot  he  haa  com- 
mitted two  offenwa,  for  each  of  whioh  ha 
ia  jnatlf  puniahable.  Ea  aould  not  plead 
tha  puuiahmcnt  bj  ona  in  bar  to  a  wmvie- 
Uon  by  the  other;  eonaequentlj,  thia  oomt 
haa  dedded,  in  tb*  oaae  of  Fox  t.  Ohio,  S 
How.  432,  12  L.  ed.  222,  that  a  lUta  nay 
pnniah  tha  offenae  of  uttering  or  paaaing 
false  ooin,  as  a  cheat  or  fraud  praetiaed  on 
Ita  dtiaeiiB;  and,  in  the  oaae  of  the  United 
Btatea  v.  Uarigold,  enpra,  that  Congreaa,  ]n 
tha  propw  exerdae  of  ita  authority,  may 
punleh  the  aama  aet  aa  an  oSenaa  a^trut 
the  United  SUtei." 

It  ia  dear  that  the  eaiei  abore  dted  are 
not  in  point  here.  The  govanunent  of  the 
United  Btatea  and  tha  goremmenta  of  the 
•ereral  etatea,  in  the  azereiae  of  tliair  re- 
■pactlTB  powtt*,  more  on  different  line*.  The 
gorammant  of  the  United  Statea  haa  no 
power,  axeept  as  ezpresaly  or  by  necaaaary 
implication  haa  been  granted  to  It,  while 
tha  ■evaral  atataa  may  exert  audi  powera 
aa  are  not  Ineoniiatent  with  the  Constitu- 
tion of  the  United  Stataa  nor  with  a  ra- 
putdloan  form  of  goromment)  and  which 
hare  not  been  snrrenderad  by  tham  to  the 
general  gorernment.  An  oSanse  against 
tha  United  Statea  oan  only  be  punished  un- 
der Its  authority  and  In  the  tribunal!  cre- 
ated by  Its  laws;  whereas,  an  offenae 
againat  a  state  can  be  puniih«d  only  by  its 
authority  and  In  Ks  tribunals.  The  same 
aet,  as  hdd  in  Uoore's  Case,  may  oonititnte 
two  offenses,  one  against  tha  United  States 
and  the  other  against  a  state.  But  these 
things  cannot  be  predicated  of  the  relatioua 
between  the  United  States  and  the  Phllip- 
pinea.  The  goTernment  of  a  state  does  not 
derive  its  powers  from  the  United  States, 
while  tha  government  of  the  Philippines 
owes  its  existanae  wholly  to  the  United 
Statea,  and  its  judicial  tribunals  exert  all 
their  powers  by  authority  of  the  United 
States.  The  jurisdidiion  and  authority  of 
tha  United  Statsi  over  that  territory  and 
Ha  iohaUtants,  for  all  legitimate  pnipoaea 
of  government,  is  paramount.  So  that  the 
^  eaaea  holding  that  the  aame  acts  oommitted 
g  in  a  state  of  the  Union  may  constitute  an 

•  offensa'agELinst  tha  United  States  and  also 
a  distinct  offense  against  the  state  do  not 
apply  here,  where  the  two  tribunals  that 
tried  tha  aconsed  exert  all  their  powers  un- 
der and  by  authority  of  the  same  gorem- 
mantr-that  of  the  United  SUtea. 

U  may  be  dUbolt  at  timsa 
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whether  tha  offanae  for  which  an  offleer  or 
soldier  is  being  tried  la.  In  every  substan- 
tial reipeat,  the  aame  offense  for  which  he 
had  bean  pmioualy  tried.  We  will  not 
therefore  attempt  to  formulate  any  rule  by 
which  every  eoncdvable  case  must  be 
Bolred.  But,  paaaing  by  all  other  questions 
discussed  by  counael,  or  which  might  arise 
on  the  record,  and  restricting  our  decision 
to  tha  abore  question  of  double  jeopardy, 
we  adjudge  that,  consistently  with  the 
above  aet  of  1902,  and  for  the  reasons  stat- 
ed, tha  plaintiff  in  error,  a  soldier  in  the 
Army,  having  been  acquitted  of  the  crime 
of  homidde,  alleged  to  have  been  committed 
by  him  in  the  Philippines,  by  a  military 
court  of  competent  jurisdiction,  proceeding 
under  the  authority  of  the  United  States, 
could  not  be  subsequently  tried  for  tha 
same  offenae  in  a  dvil  court  exercising  au- 
thority in  that  territory.  This  la  snffldant 
to  diapoae  of  the  present  case. 

The  judgment  must  be  reversed,  and  tha 
case  remanded  with  dlrectlona  to  the  Su- 
preme Court  of  the  Philippines  to  order  the 
complaint  or  information  in  the  Court  of 
First  Inatanoe  to  be  dlsmisaed  and  the  plain- 
tiff in  error  discharged  from  custody. 

It  Is  so  ordered. 


■     (tot  U.  S.  CIO 

BBRNHEIMISt  and  Lorln  8. 
Bernhelmer,  Surviving  Bzecuton  of  th» 
lAst  Will  and  Testament  of  Simon  Bera- 
hdmo-,  Deoaaaad,  Plffs.  In  Err., 

THBODORB  S.  CONTERSB,  Reodrer  of  the 
Hlnnesota  Thresher  Uanufaeturing  Com- 
pany, Deft.  In  Err.  (No.  278.) 

IfAZ  DREY,  Qiarles  D.  Bemhdmar,  and 
Meyer  A.  Bemhdmar,  Bzeoutors  of  tha 
iMat  mil  and  Testament  of  Isaae  B«m- 
helmer,  Daeeaaed,  Plff*.  tn  Err., 

THEODORE  R.  CONTERSE,  Receiver  of 
the  Uinneaota  Thresher  Manufacturing 
Company,  Deft,  in  Err.     (No.  2711.) 

Corporstiont— atockhoUer^  liability. 

1.  A  domeatla  corporation  formed  for 
the  purchase  of  the  capital  stock,  evidences 
of  indebtedness,  and  assets  of  another  do- 
mestic eorporatfon,  and  for  the  further  pur- 
pose of  manufacturing  and  selling  imple- 
ments and  machinery,  is  one  organized  for 
a  purpose  other  than  that  of  carrying  on 
any  kind  of  manufacturing  or  mechanical 
business,  and  is  therefore  not  within  the 
exception  as  to  the  liability  of  stockhold- 
ers made  by  Minn,  Const,  art.  10,  |  3,  in  fa- 
vor of  corporations  of  that  kind. 
Constlttttiaiul  Uw— impairing  contract  ob> 
ligations— chansa  of  remedy. 
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bolder*  pTCftcribed  hj  Ifinn.  Const,  ait.  10, 
I  3,  are  not  Impaired  hj  Mian.  Gen.  Lava 
189Q,  chap.  272,  enacted  to  malce  the  rem- 
edy more  effectual,  because,  while  under 
the  old  law  atockholden  who  could  not  be 
reached  by  personal  serrloa  were  iromune 
from  liability,  under  the  new  law  they  need 
not  necesaariiy  be  aerTed  with  process  in 
the  action  in  which  the  assessment  is  made, 
or  because  the  expenses  incident  to  the  en- 
forcement of  the  liability  in  other  states 
and  against  other  parties  are  taken  Into 
eoneideration  in  estimating  the  amount  of 
the  asses  sment. 

Constitntional  law— dne  proceas  of  law— 
enfereinE  stockholder's  liability— seirlte 
of  process. 

3.  Due  process  of  law  Is  not  denied  a 
•toekholder  in  a  domestic  corporation  by 
Ulnn.  Gen.  Laws  1899,  chap.  272,  enacted 
to  make  more  efTectual  the  constitutional 
liability  of  stockholders  for  the  debts  of 
the  corporation,  becaiue  stockholders  need 
not  necessarily  tw  served  with  process  in 
the  action  in  which  the  assessment  is  made. 
Kceeiv  en— suits  In  foreign  juiisdiction. 

t.  A  chancery  receiver  of  a  domeatje 
eorporstion  upon  whom,  aa  a  quasi  assignee 
and  representative  of  the  creditors,  is  oon- 
ferred  by  Minn.  Gen.  Iawb  18B9,  chap.  272, 
the  authority  to  maintain  an  action  to  en- 
force the  liability  at  stockholders,  may  sue 
In  a  foreign  jurisdiction. 
Limitation  of  actions — enfordns  stockhold- 
er's lisbility  in  foreign  jurisdiction. 

e.  The  limitation  of  the  right  to  bring 
an  action  against  a  stockholder  for  a  debt 
of  the  corporation  to  two  years  after  he 
haa  ceased  to  be  a  stockholder,  which  is 
nude  b;  N.  Y.  Laws  1802,  chap.  688.  |  55, 
is  not  applicable  to  a  suit  to  enforce  the 
liability  of  a  stockholder  in  a  foreign  oor- 

Limitation  of  actions— enforcing  stockhold- 
«t'b  liability  is  foreign  jurisdiction. 
0.  A  cause  of  action  to  enforce  the  lia- 
bility of  a  stockholder  under  the  Minnesota 
Constitution  and  laws  does  not  accrue  so  as 
to  start  the  running  of  the  six  years'  limi- 
tation prescribed  by  N.  Y.  Code  Civ.  Pros. 
1  3S2,  until  the  receiver  of  the  corporation 
can  sue  upon  the  assessment  after  the 
stockholder  has  failed  to  pay  aa  required 
by  an  order  of  court. 

[No*.  278,  279.] 


TWO  WRITS  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Boutbem 

Distriet  of  New  York  to  review  judgments 

enforcing  the  liability  of  stockholders  in  a 

foreign  corporation.    Affirmed. 
*• 

g     Statement  by  Mr.  Justice  Day: 
*  *  These  are  writs  of  error  to  tka  drmtt 

eonrt  of  the  United  States  for  tha  soatkani 

imnet  of  New  York. 


The  aoiions  were  bronght  (January  28, 
20,  1904)  by  Theodora  R.  Converse  a*  r*> 
oelver  of  the  Miimesota  Thresher  Ma&tifa»- 
turing  Company,  a  corporation  of  the  stata 
of  Minnesota,  to  enforce  an  alleged  stock- 
holders' liability  under  the  Constitution  and 
laws  of  the  state  of  Uinnesota.  The  court 
below  held  the  oieoaton  of  Simon  Bem- 
beimer  and  Isaao  Bemheimer,  both  having 
died  before  the  suits  were  brought,  liable^ 
aa  such  stockholders,  h 

'The  record  discloses  that  the  Minnesota <^ 
Thresher  Manufacturing  Company  was  in- 
oorporated  under  the  law*  of  the  state  of 
Minnesota  on  the  Sth  of  December,  ISSt, 
the  objects  for  which  the  corporation  was 
formed  being  the  purchase  of  the  capital 
stock,  evidences  of  indebtedness,  and  assets 
of  the  Northwestern  Manufacturing  &  Car 
Company,  also  a  corporation  under  the  laws 
of  the  state  of  Minnesota,  and  for  the  fur- 
ther purpose  of  manufacturing  and  selling 
steam  engines,  farm  implements,  machinery, 
etc,  and  the  manufacture  and  aaia  of  arti- 
elea,  implements,  and  maehinsry  of  wbldi 
wood  and  iron  form  the  piinoipal  parts. 

The  Northwestern  Manufacturing  &  Car 
Company  was  In  the  hands  of  a  reoeiver, 
carrying  on  ite  boainess  under  the  orders 
of  a  court,  and,  on  October  27,  1887,  the 
property  and  plant  of  that  oompany,  includ- 
ing all  Its  bills  receivable,  farmers'  notes, 
and  assets  were  sold  nnder  decree  and  pur- 
chased by  the  Uinnesota  Thresher  Manu- 
facturing Company.  The  last-named  oom- 
pany continued  In  huslnes*  until  December, 
1900.  On  Deeomber  14  of  that  year  the 
property  and  business  of  the  thresher  com- 
pany were  placed  in  the  hands  of  a  reoeiver 
by  the  order  of  the  circuit  court  of  tlie 
United  States  for  the  district  of  Minnesota, 
In  a  suit  for  the  foreclosure  of  a  mortgage 
upon  it*  property,  and  this  receiver  carried 
on  the  buaineas  until  the  mortgaged  proper* 
ty  was  sold  under  a  decree  of  foreclosure  on 
Uay  2S,  1001. 

On  May  S,  1901,  the  Merchants'  National 
Bank  of  St.  Paul  obtained  a  judgment  in 
the  district  court  of  Ramsey  county,  Minna- 
sots,  against  the  thresher  company,  and  ex- 
ecutions thereon  having  been  returned  nn- 
satisfled,  the  judgment  creditor  brought  suit 
against  the  thresher  company  for  the  ap- 
pointment of  a  receiver  and  the  enforoement 
of  the  individual  liability  of  its  stockbold- 
er*  in  the  district  court  of  Waahlngton 
county,  Minnesota.  In  that  suit  Theodore 
R.  Converse,  defendant  in  error  in  these 
cases,  was  appointed  receiver.  On  the  peti- 
tion of  the  receiver,  for  the  purpose  of  pro-* 
viding  funda  for  the  payment  of  the  ex- 5 
pensea  of  tha 'receivership  in  the  enforoe- 
ment of  tha  stock  liability  and  payment  at 
indabteduesa,  an  order  was  made,  Deet^ 
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Iwr  2E,  IMS,  redtlng,  unoiig  oUur  tUngv, 
that  copies  of  Ml  ordar  of  April  18,  1M2 
(not  in  the  record),  h>d  been  published, 
mailed,  snd  aerTed  as  tberebt  raquired,  and 
thst  due  notice  of  the  hearing  had  been 
given  to  the  defendant  company  and  to  each 
atockholder  of  record,  aa  directed  bj  the 
order,  and,  on  a  hearing  duly  had,  an  order 
of  assesBment  of  30  per  cent  of  the  par 
Talue  of  each  sfaare  of  tlia  capital  stock  of 
the  thresber  company,  to  wit,  (18  per  ahare, 
iras  asMased  agaiost  each  and  erery  ahare 
«t  the  capital  stock,  and  against  each  and 
•Tery  person,  corporation,  or  party  liable 
«a  such  stockholder,  and  each  such  person, 
eorporation,  or  party  was  directed  to  pay 
to  the  said  receiver,  at  his  office  In  the  dty 
-of  Stillwater,  Minnesota,  within  thirty 
daya  after  the  date  of  the  order,  the  said 
•nm  of  tlB  a  ahare;  and,  further,  upon 
failnre  to  pay  said  auma,  the  reedrer  waa 
•nthoriaed  to  proaeente  actions  or  proceed- 
Inga  against  the  persons  liable  in  any  oonrt 
having  jnrisdiation  In  the  state  of  Uinne* 
•ota  or  elsewhere.  On  appeal  to  the  an- 
preme  eonrt  of  the  state  of  Minnesota  this 
order  waa  affirmed.  W  BCnn.  144,  BE  N.  W. 
707.  Subaeqnently,  as  stated,  these  actions 
were  brought  and  Judgment  rendered 
againat  the  exeeutors  of  the  Bembdmera. 

Ur.  Ixanrence  Arnold  Tauei  for  plaintiffs 
la  error. 
Mesare.  William  6.  WHaon  and  0.  A.  Sev- 
«  aranee  for  defendant  fn  error. 

•  *Mr.  Justice  Day  delivered  the  opinion  of 
the  eonit: 

Before  entering  upon  a  diaensBion  of  the 
objectiona  urged  ag^mat  the  validity  of  the 
assessment  upon  atockholdera  which  is  the 
subject  of  eontroveray  here,  we  may  say 
we  find  no  reason  to  disagree  with  the  Judg- 
ment of  the  anpreme  court  of  Minnesota 
in  holding  the  Minnesota  Thresher  Manu- 
facturing Company  to  be  a  corporation  or- 
ganized for  other  than  the  pnrpoee  of  carry- 
ing on  any  kind  of  mannfaetnring  or  me- 
ohanical  business,  and  therefore  not  within 
the  exception  as  to  stockholders'  liability 
fu  favor  of  corporations  of  that  kind. 
State  ex  rel.  Clapp  v.  Minnesota  Threaher 
Mfg.  Co.  40  Minn.  210,  S  L.R.A.  610,  41  N. 
W.  1020;  Merchants'  Nat.  Bank  t.  Minne- 
sota Threaher  Mfg.  Oo.  90  hUnn.  144,  D5  N. 
W.  787. 

The  questions  made  in  these  eaaes  tovolre 
the  right  to  recover  upon  a  atoekholder'B 
liability  in  a  Federal  court  in  a  state  other 
than  tbe  one  In  which  the  original  proceed- 
ings in  liqnidation  were  had,  and  under 
whose  laws  the  eorporation  was  formed, 
and  wherein  It  carried  on  bnslnees,  againat 
stockholders  In  such  corporate  eompaniea  as 
the  Thresher  Ounpaay,  where  the  stock  had 


been   acquired   before  the   passage  of  tbe 

sUtute  of  18S0.  General  I«wi  of  Minne- 
Bota,  diap.  272,  being  "An  Act  to  Provide 
for  the  Better  Enforcement  of  the  Liability 
□f  Stockholders  of  Corporations." 

A  former  statute  had  been  for  some  yean 
In  force  in  Mioneeota  and  was  the  Btatute 
law  of  the  state  when  tbe  stock  whioh  con- 
cerns the  controversy  here  waa  acquired  by 
the  Bemheimers.  This  statute  was  before 
this  court  In  the  cases  of  Hale  v.  AlUnaon, 
18S  U.  B.  50,  47  L.  ed.  330,  23  Sup.  Ct.  Rep. 
244,  and  Finney  t.  Gny,  180  U.  B.  835,  47  L. 
ed.  839,  23  Sup.  a.  Rep.  G6B.  It  was  the 
act  of  1894,  General  Statutes  of  Minnesota 
of  that  year,  ehap.  7S,  p.  16BS,  and  Is  set 
forth  fai  foU  In  the  mar^  (188  TJ.  8.  p. 
00,  47  U  ed.  p.  S8G,  U  Sup.  Ct.  Bep.  p. 
240). 

Under  that  act  It  was  held,  in  a  series 
of  dedaions  in  the  state  of  Wnnesota,  which 
were  reviewed  fn  Hale  v.  Alllnson,  that  aa^ 
action  could  only  be  maintained  under  thej 
laws  o^HInnesota  when  brought  by  a  ered-* 
itor  or  eredltoie  for  the  benefit  of  all  cred- 
itors of  the  corporation,  and  the  recovery 
was  had  for  the  purpose  of  making  good 
any  deflcieney  in  the  corporate  assets  for 
the  payment  of  corporate  debts;  that  the 
recdver  could  not  maintain  such  an  action 
ontside  of  the  jurisdiction  of  the  court  ap- 
pointing him,  and  that  the  only  remedy 
was,  as  stated,  in  a  creditor's  action,  bring- 
ing fn  all  the  stoekbolders,  for  the  realiza- 
tion of  a  fund  to  be  proportionately  dis- 
tributed among  the   creditors   In  one  ault. 

The  prindpal  ooutentiona  In  these  cases 
are  that  the  act  of  1B99,  above  referred  to, 
works  such  a  change  In  the  oontract  there- 
tofore existing  by  virtue  of  the  acqulaitlon 
of  stock  in  a  lOnneaota  corporation  as  to 
impair  tbe  obligation  thereof,  and,  In  ways 
to  be  hereafter  noticed,  undertakes  to  hold 
a  stockholder  by  Judgment  rendered  without 
due  prooess  of  law. 

The  act  of  1809  was  before  this  eourt  is 
the  ease  of  the  First  Nat.  Bank  t.  Converse, 
200  U.  S.  426,  60  L.  ed.  637,  26  Sup.  Ct.  Rep. 
S06,  and  its  prindpal  parts  are  set  forth  In 
the  margin  of  the  report  of  that  ease  on 
page  428,  L.  ed.  page  638,  Sup.  Ct.  Rep.  page 
107.  The  act,  for  our  purposes,  may  be 
summarized  as  follows: 

"Sec.  1,  Whenever  any  corporation  creat- 
ed or  existing  by  or  under  the  laws  of  the 
state  of  Hfaineeota,  whose  stockholdeie  or 
any  of  them  are  liable  to  it  or  to  tta  ered- 
itors  .  ,  .  upon  or  on  account  of  any 
liability  for  .  .  .  the  stock  or  shares  at 
any  time  held  or  owned  by  such  Btodchold- 
era,  reepeotively,  whetltar  under  or  by  vir- 
tue of  the  Constitution  and  lawe  of  said 
state  of  Minnesota,  or  any  statute  of  said 
stats  or  otherwise,  has  herstof  ore  mads  or 
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tbtll  hereftftar  maka  aa  ■xalgnmeiit  for  tita 
banafit  of  Ita  oredfton  under  Um  fauolToioy 
Uva  of  tliia  atate:  or  whenaTor  m  raoalvOT 
fcv  U17  aueh  oorporation  baa  herotafore 
been  or  ihtiU  hereafter  be  appoinUd  by  any 
diatrict  court  of  thia  itate,  whether  under 
or  puiauant  to  .  .  .  any  other  atatata 
of  thia  it&ta,  or  nnder  the  general  equity 
powers  and  praotlee  of  inch  oonrt,  the  dia- 
trict court  appointing  each  reoelver  or  hav- 
ing  Juriadictlon  of  the   matter  of  aaJd  aa' 

^  aignment  may  proceed  aa  la  thia  act  provid' 

ged." 

•  *  Section  I  provides  that  upon  the  petition 
of  the  asalgnee  or  reoeiver,  or  any  creditor 
•f  the  corporation  who  haa  filed  hla  elaim, 
the  district  court  shall  appoint  a  time  for 
hearing  not  laea  than  thirty  days  nor  more 
than  sixty  days  from  the  time  of  flling  said 
petition,  and  direct  notice  of  the  hearing  to 
be  giTcn  by  publication  or  otiierwise,  in 
the  dlaOTOtloa  of  the  eonrt;  but  if  the  pe- 
tition b«  filed  by  a  areditor,  other  than  the 
assignee  or  reoelrer,  the  court  shall  direct 
notice  of  the  bearing  to  be  penonally  serred 
on  the  asiignee  or  raeeiw. 

Sectltm  S  provides  tliat  the  court  shall 
eonaider  tite  proofs  offered  by  the  assignee 
or  reoeiver,  or  by  any  creditor  or  itockhold' 
er  who  may  appear  is  person  or  by  attor- 
ney as  to  the  pTobabIa  indebtedness  of  tlte 
corporation  and  the  expenses  of  the  assign- 
ment  or  reoeivership  and  the  probable 
amount  of  assets  av^Iable  for  the  payment 
of  suoh  Indebtednesa  and  expenses;  iJso  aa 
to  what  parties  are  or  may  be  liable  aa 
•tookholdera,  and  the  nature  and  extent  of 
aueh  liability.  And  If  It  ahaU  appear  to 
the  satisfaction  of  suob  court  that  tlie  ordi- 
nary assets,  or  sueh  amount  as  may  be  real- 
ised therefrom  in  a  reasonable  time,  wHl 
not  be  auffident  to  pay  the  expenses  of 
suoh  assignment  or  receivenihip  and  the 
Indebtednesi,  and  It  la  neeeesary  to  resort 
to  the  liability  of  stockholders,  tlie  oourt 
ahall,  by  order,  direct  and  levy  a  ratable 
assessment  upon  all  partiea  liable  aa  stock- 
holders, 01  upon  or  on  alccount  of  any  stock 
or  shares  of  such  oorporstion  for  such 
amount  as  the  court,  in  its  discretion,  may 
deem  proper,  talcing  Into  aecount  the  prob- 
able Bolvenoy  or  insolvency  of  stockholders, 
and  the  probable  expenses  of  collecting  the 
assessment,  and  shall  direct  the  payment 
of  tlie  amount  so  assessed  to  the  aaaignee 
or  receiver  within  such  time  as  the  oourt 
may  specify  in  said  order. 

Section  a  provides  for  an  order  to  the  as- 
signee or  reoeiver  to  proceed  to  oolleet  the 
amount  go  assessed,  unless  it  be  paid  with- 
in the  time  apemfled  In  the  order,  and,  in 
default  of  payment,  the  receiver  la  to  bring 

Eection  S   provides   tliat  tbe  assessment 


levied  sIiaD  b**a(nalnaive  upon  and  against* 
all  parties  liable  upon  or  on  acoonnt  of  any 
shares  of  said  stock  of  such  oorporation, 
wlieUier  spearing  or  having  notice  tlkereof 
or  not,  as  to  all  matters  niating  to  the 
amount  of  and  the  necessity  for  said  as- 
sessment, which  provision  shall  also  apply 
to  any  subsequent  assessment  levied  by  or- 
der of  the  court. 

Section  8  makes  it  the  duty  of  the  as- 
signee or  reoeiver,  upon  failure  to  pay  as  re- 
quired by  the  order,  to  Institute  and  main- 
tain an  action  against  any  party  liable  upon 
or  on  account  of  any  such  shares  of  stock, 
and  that  actions  may  be  maintained  againit 
each  stookholder  In  Minnesota  or  in  any 
other  state  or  oonntry  where  such  stock- 
holder or  any  property  subject  to  attach- 
ment, garnishment,  or  other  process  may  be 
found,  and  provides  that  if  the  assignee  or 
reoeiver  shall  believe  any  suoh  stockholder 
to  be  insolvent,  or  that  the  expense  of 
prosecuting  such  action  will  work  to  the 
dlsadvaatage  of  the  estate,  he  ahall  not  be 
required  to  prosecute  the  same,  unless  ape- 
elfloally  directed  ao  to  do  by  the  court. 

Section  7  provides  for  further  assess- 
ments in  case  the  first  proves  inadequate. 

Section  8  extends  the  provisions  of  tha 
sot  to  suoh  subsequent  aasesamenti. 

Section  9  provides  where  two  or  more  as- 
sessments are  levied  or  directed,  the  as- 
signee or  reoeiver  may  join  the  sauses  of 
action  against  any  stockholder  on  two  or 
more  such  aaseaaments. 

Section  10  provides  that  If  the  assignee 
or  receiver  fails  to  institute  or  prosecute 
the  action,  the  creditors  may  petition  tha 
court  to  compel  him  to  proceed  nnder  cer- 
tain conditions. 

Section  11  provides  for  the  return  of  the 
surplus.  If  any  remain.  In  the  bands  of  the 
assignee  or  receiver  after  paying  the  ex- 
penses of  the  assignment  or  receivership 
and  the  claims  of  the  creditors,  and  that 
stockholders  who  have  paid  aaseasments 
shall,  in  addition  to  the  remedy  provided  la 
the  statute,  be  entitled  to  enforce  oontribu- 
tions  from  stocUialdere  who  have  not  paid— 


'Section  12  provides  for  additional  }udg-a 
menta  in  case  o(  the  inadequa^  of  former 
assessments. 

Section  13  excludes  certain  stockholders 
in  pending  actions  from  the  operation  of 
the  act. 

Thia  statute  came  before  the  supreme 
court  of  Minneaota  fn  Straw  A  E.  Mfg.  Co.  v. 
L.  D.  Kilboume  Boot  &.  Shoe  Co.  SO  Minn. 
126,  83  N.  W.  341.  In  that  caae  it  waa  given 
full  consideration  and  its  constitutionality 
sustained,  and  it  was  held  that  while  the 
assessments  upon  the  outstanding  shares  of 
stock  In  an  amount  necessary  to  meet  tba 
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defldcDoy  in  the  aw«U  of  tha  aorponUon 
was  couduilva  upon  Um  vtoekholden  u 
members  of  the  oorporstion,  yet  the  atstnte, 
properly  construed,  did  not  h«,r«  the  eSeet 
to  deprive  a  person,  when  sued  for  the 
amount  asseBsed  on  shares  of  stook  nnder  the 
provisions  of  the  Kct,  fnun  sliowlnc  tbat  be 
was  not  a  stockholder,  or  that  hs  was  not 
the  holder  of  so  large  an  amount  of  stock 
aa  was  alleged,  or  that  he  had  a  claim 
against  the  corporation  which,  In  law  or 
equity,  he  might  be  enabled  to  set  off  as 
against  a  eralm  for  aaaessments,  or  from 
making  any  other  defense  personal  to  him- 
self; and  that  the  order  of  assessment  was 
eondusive  upon  stockholders  only  In  so  far 
aa  it  decided  the  amount  of  assets  or  lia- 
bilities of  the  insolvent  corporation  and 
the  neceesity  of  making  an  astessmemt  upon 
the  stock  to  the  extent  and  In  the  amount 
ordered. 

The  Mnatitatlonality  of  the  Mt  was 
again  affirmed  In  the  same  court  fai  the 
later  case  of  London  A  N.  W.  American 
Uortg.  Co.  T.  8t  Paul  Failc  Impror.  Co. 
84  Uinn.  14i,  U  N.  W.  8T2. 

The  stockholdeis'  liability  in  Ulnneaota, 
as  In  some  other  states,  haa  its  origin  in  a 
MBstitutional  provision,  and  arises  under  | 
S,  article  10,  of  the  Constitution  of  that 
state.    The  langnage  is: 

'OJabiltties  of  stoekholdei*. 

"Each  stookholder  In  any  eorporation  («x- 
sapting  those  organised  for  the  purpose  of 
carrying  on  any  kind  of  nianuf  aoturing  or 

S  mechanical  bnslneaa)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him." 
•  'The  oonrts  of  Minnesota  have  held  that 
a  atoekholdersT  liabilltf  Is,  therefore,  fixed 
and  measured  hy  the  Constitution.  Willis 
V.  Msbon  {W1IIU  V.  St.  Paul  Sanitation  Co.) 
4S  Minn.  140,  14  ULA.  281,  31  Am.  St.  Bep. 
0B8,  SO  N.  W.  1110;  UeKuslek  v.  Seymour, 
S.  &  Co.  48  Hlnn.  108,  BO  N.  W.  1114.  It  is 
apparent  from  a  consideration  of  this  eon- 
stitntlonal  provision  that  Its  pnrpose  was 
to  make  a  stockholder  liable  to  the  ereditor* 
of  the  eorporation  in  an  amount  not  ez- 
eeeding  the  par  value  of  the  stook  held  by 
him,  and  thus  sMure,  for  the  benefit  of  sneh 
enditors,  in  addition  to  the  assets  and  prop- 
erty which  the  corporation  might  possess, 
the  liabUity  of  those  who  hold  its  stock  In 
a  sum  necessary  to  make  good  any  deHeian- 
vj  between  the  amount  of  the  assets  and 
the  debts  within  the  limitation  sUted.  It 
b  evident  from  the  general  language  used 
in  this  oonstltutional  provision  that  while 
a  remedy  might  have  been  worked  out  In 
the  eojrts  of  equity  in  the  state.  It  was 
|>roper,  if  not  neeeaaary,  that  a  statute 
should  be  passed  to  make  mora  affeetoal 
the  liability  thus  sseaied  l»y  the  Qmstita- 


of  that  power  the  legisla- 
ture passed  the  act  of  18M,  which  remained 
in  fores  until  the  passage  of  the  aet  of 
18N. 

The  fundamnital  contention  upon  which 
the  argument  of  the  plaintiffs  in  srrar 
against  the  constitutionality  of  this  subse- 
quent act  rests  Is  that  the  statute  created 
a  contraet  into  which  the  stockholder  en- 
tered upon  snbsoriblng  to  or  obtaining  his 
stock,  which  tbs  legislature  had  no  power 
to  change  without  running  eounter  to  ths 
constitutional  requirement  invalidating 
laws  impairing  the  obligation  of  contracts. 
Constitution,  art.  I,  |  ID. 

It  may  be  regarded  as  settled  that,  upon 
acquiring  stock,  the  stockholder  Incurred  as 
obligation  arising  from  the  constitutional 
provision,  contractual  In  its  nature,  and,  aa 
suoh,  capable  of  being  enforced  in  the  comrts 
not  only  of  that  state,  bnt  of  another  state 
and  of  the  United  SUtes  (Whitman  v.  Na- 
Uonal  Bank,  176  U.  S.  060,  44  L.  ed.  S8T,  20 
sup.  Ct.  Bep.  477),  although  the  obligation 
is  not  entirely  contractual,  and  springs  pri- 
marily from  the  law  creating  the  oUigatlcm 
(Oiristopher  v.  Norwell,  201  U.  S.  210,  BO  L, 
ed.  TS3,  20  Sup.  Ct.  Rep.  OOS).  n 

■Is  there  anything  in  the  obligation  of? 
this  contract  whidi  is  Impaired  by  subse- 
quent legislation  aa  to  the  remedy,  enacting 
new  means  of  making  the  liabili^  more  ef- 
fectual! The  obligation  of  this  contract 
binds  the  stockholder  to  pay  to  the  cred- 
itors of  the  eorporation  an  amount  sufficient 
to  pay  the  debts  of  the  corporation  which  its 
assets  will  not  pay,  up  to  an  amount  equal 
to  the  stock  held  1^  eaeh  shareholder.  That 
is  his  contract,  and  the  duty  which  the 
statute  imposes,  and  that  is  his  obligation. 
Any  statute  which  took  away  tbe  benefit 
of  sneh  contract  or  obligation  would  be 
void  as  to  the  ereditor,  and  any  attempt  to 
Insrease  ths  obligation  beyond  that  Ineumd 
by  the  stockholder  would  fall  within  ths 
prohibition  of  the  Constitution.  Bnt  there 
was  nothing  in  the  laws  of  Minnesota  un- 
dertaking to  make  effectual  the  oonstitn- 
tional  provision  to  which  we  have  referred, 
preventing  the  legislature  from  giving  ad- 
ditional remedies  to  make  the  obligation  of 
the  stoekholder  effeotnal,  so  long  as  his  or- 
iginal undertaking  wae  not  enlarged.  There 
is  a  broad  distinction  between  laws  impair- 
ing the  obligation  of  ooutraots  and  those 
which  simply  uudfftalce  to  give  a  more  effl- 
oient  remedy  to  enforce  a  contract  already 

This  principle  was  stated  by  Mr.  Chief 
Justice  Marshall  In  Sturges  v.  (^wnin- 
shieid,  4  Wheat.  122,  4  L.  ed.  KB,  as  fol- 

•^  dlatlnotion  between  the  obllgatka 
o<  a  ooBtfaet  and  the  ramedy  ghen  by  tha 
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ItgialAtun  to  enforoe  that  obligation  .  .  . 
wdsti  in  the  nature  of  things.  Without  im- 
pairing the  obligation  of  the  oontraet,  the 
remedj  ma;  oertainlf  be  modified  aa  the 
wisdom  at  the  nation  shall  direct." 

The  tame  mle  !■  recognized  in  Hill  v. 
Merchants'  Mut.  Ino.  Uo.  134  U.  S.  615,  33 
Ik  ed.  084,  10  Sup.  Ct.  Rep.  GS9,  wherein 
a  etatute  was  mntalned  changing  the  char- 
acter of  the  remedy  agabut  atodtholdet*  in 
common  to  one  giTing  a  direct  remedy 
againat  an  individtial  •tookholder.  The 
principle  waa  dearly  enunciated  in  Waggon- 
er T.  Flack,  18B  U.  S.  606^03,  47  L.  ed. 
009-613,  83  Sup.  Ct.  Rep.  34S-34B,  In  which 
Mr.  Justice  Pedduun,  speaking  for  the 
^eonrt,  latd: 

g  "To  enact  laws  providing  remediea  for  a 
*  Tlolatioa  of  *oontraati,  to  alter  or  enlarge 
those  remedies  from  time  to  time  aa  to  the 
legislature  may  seem  appropriate,  ii  aa 
ezerclae  of  sovereignty,  and  it  cannot  be 
auppoaed  that  the  atate,  in  a  eaae  like  thla, 
eontracte  in  a  public  act  of  Iti  legialatUTo 
to  limit  ita  power  in  the  fntnre,  even  if  it 
could  do  so,  with  or  without  consideration, 
unleai  the  language  of  the  act  ia  eo  abso- 
lutely plain  and  unambiguous  as  to  leave 
no  room  for  doubt  that  ita  true  meaning 
amounts  to  a  oontraet  by  it  to  part  with 
ita  power  to  increase  the  effectiveness  of 
esl  sting  remedlea." 

Bee,  alu,  Wilson  r.  Btandefer,  1S4  U.  S. 
309,  46  L.  ed.  612,  22  Sup.  Ot.  Rep.  884; 
New  Orleans  City  A  Lake  R.  Co.  v.  Louis- 
iana, 107  U.  8.  819,  39  L.  ed.  679,  IS  Sup. 
Ct.  Rep.  S81, 

The  liability  ariaing  under  the  Constitu- 
tion of  Minnesota  was  such  that  leglalation 
was  appropriate  to  make  It  efiectnal.  We 
can  find  nothing  In  the  faot  that  one  leg- 
islature has  passed  an  act  which  would  oon- 
elude  a  lubsequent  law-making  body  of 
equal  power  from  passing  new  and  addi- 
tional measures  to  make  the  remedy  more 
efTectusl.  That  the  first  act  did  not  accom- 
plish Ita  purpose  is  evident.  Under  it  stock- 
holders In  another  state,  who  could  not  be 
reached  by  personal  service,  were  immune 
from  liability,  and  the  entire  burden  was 
east  upon  local  stockholders.  There  was  no 
proviaion  for  a  receiver  or  assignee  begin- 
ning action  outside  the  state,  and  it  was 
held  by  this  court  in  Hale  v.  Alllnson,  su- 
pra, that  a  chancery  receiver  was  powerless 
to  enforoe  the  rights  of  creditors  beyond 
the  borders  of  the  state.  In  this  condition 
«f  affairs  the  state  of  Minnesota  has  un- 
dertsikea  to  provide  a  proceeding  for  the 
tettlement  of  Insolvent  corporations  whieh 
shall  ascertain  the  assets  of  the  corporation, 
the  extent  of  the  indebtedness  of  the  corpo- 
ration, the  amount  to  whldi  it  Is  neoeaaary, ' 
If  at  all,  to  eall  upon  the  stoAholders'  lia- 


bility. It  is  obviously  an  act  intended  t» 
make  eBeotual  the  liability  which  is  in- 
curred by  atockholdeTB  under  the  Constitu- 
tion of  the  state,  and  it  ought  not  to  be 
rendered  nugatory  unless  substantial  alb- 
jection  exists  against  its  enforcement.  It 
operates  equally  upon  all  stockholders,  at 
home  and  abroad,  and  assesses  all  l^  a^ 
uniform  rule.  R 

■  We  shall  proceed  to  notlee  some  of  tbs* 
speoifio  objections  whieh  are  urged  against 
the  validity  of  this  legislation  by  atoek- 
holdeis  who  acquired  stock  before  the  act  of 
1S9B  went  Into  effect. 

It  Is  said  that  the  stockholder  Is  held 
liable  in  a  proceeding  to  whieh  he  is  not  a 
party.  Under  the  prior  act  be  could  only 
be  held  where  servloe  could  be  had  upon  him 
personally,  but,  If  we  are  right  in  the  prop- 
osition just  annonnoed,  that  additional  rem- 
edies may  be  provided  by  legislation,  them 
the  validity  of  auoh  additional  enactments 
depends  not  necessarily  upon  the  personal 
service  upon  the  stockholders,  but  upon  the 
fact  whether  the  remedy  provided  is  a  well- 
recognized  means  of  enforcing  such  obliga- 
tions, and  not  In  violation  of  eonstitutlonal 
rights.  It  is  true  that  the  stockholder  is 
not  necesaarlly  served  with  process  in  the 
action  wherein  the  aaseesment  is  made  un- 
der the  act  of  1S99,  but  no  personal  judg- 
ment is  rendered  against  him  in  that  pro- 
ceeding, and  it  has  reference  to  a  corpora- 
tion of  which  he  is  a  member  by  virtue  of 
his  holding  atook  therein,  and  the  proceed- 
ing has  for  its  purpoee  the  liquidation  of 
the  affairs  of  the  oorporstion,  the  collection 
and  application  of  its  assets  and  other  lia- 
bilities whieh  may  be  administered  for  the 
benefit  of  creditors.  In  luch  case  it  has 
been  frequently  held  that  the  representation 
which  a  stockholder  has  by  virtue  of  his 
membership  in  the  oorporation  is  all  that  he 
is  entitled  to.  It  was  so  held  in  a  well-con- 
sidered case  in  Messachusetts  (Howarth  T. 
Lombard,  176  Mass.  570,  49  L.ILA.  301,  66 
N.  K  888).  And  It  has  been  held  in  cases 
in  this  court  that  when  an  assessment  Is 
necessary  to  be  made  upon  unpaid  stock 
subscriptions  for  the  benefit  of  creditors,  the 
court  may  make  the  assessment  without  the 
presence  or  personal  service  of  stockholders. 
Hawkins  v.  Qlenu,  131  U.  S.  819,  33  L.  ed. 
184,  9  Sup.  Ct.  Rep.  T3S;  Great  Weatera 
Tel^.  Co.  V.  Purdy,  162  U.  S.  328,  $36,  40 
L.  ed.  086,  900,  16  Sup.  Ct.  Rep.  810. 

Nor  can  we  see  any  substantial  differ 
ence  in  this  respect  between  a  liability  to 
be  ascertained  for  the  benefit  of  creditors 
upon  a  stock  subscription  and  the  liability 
for  the  same  purpose  which  is  entailed  bygg 
becoming  a  member  of  a  eorporatlcmg 
,1  'through  the  purchase  of  atook,  whereby  ■■ 
eontraet  Is  implied  in  favor  of  creditorh 
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"TIm  object  of  tbt  «Bforeemant  of  botb  Uv 
Ulitlei  ii  for  the  benefit  of  eredttora,  and 
whila  it  i*  true  tbftt  one  promlM  U  diisetlj 
-to  the  eorporatfon  And  tbe  other  doea  not 
belong  to  the  corporation,  but  ia  for  the 
beneit  of  iti  creditora,  dther  liabUlt^  may 
be  enforeed  through  a  reaeiver  aeting  (or 
the  beneflt  ol  creditors,  under  the  order*  of 
a  oonrt  in  winding  up  the  oorporation  in 
eaaa  of  ita  insolvencj. 

It  b  aougbt  to  diitinguiah  between  the 
UaaaachuBetta  ease  of  Howarth  t.  Lombard, 
■cupra,  and  Idndred  cases,  and  the  one  at 
bar,  in  the  fact  tbat  when  the  stock  was 
acquired  in  that  case  a  atatutory  proTlsion 
-WBB  already  in  ezlatence  which  made  the 
-stockholder  liable  to  an  aaseasuient  fn  a 
proceeding  in  which  the  stockholder 
'represented  bj  the  corporation.  But,  a 
'have  said,  keeping  within  the  conititutional 
imeaaure  of  liability,  it  was  within  the  pow- 
>ar  of  the  legialature  of  Minnesota  to  make 
froTisions.  within  tbe  limlta  of  due  proceaa 
of  law,  for  the  liquidation  of  the  affairs  of 
the  corporation  in  a  proceeding  in  the  etate 
of  its  origin,  wherein  members  of  tbe  corpo- 
latlon  should  be  sufficiently  represented  by 
the  presence  of  the  corporation  itself.  This 
practice  has  tbe  sanction  of  tbe  courts,  as 
we  have  already  shown.  It  is  subatantially 
the  procedure  authorUed  by  the  national 
banking  act,  except  that  the  Comptroller 
«f  the  Currency  takes  the  place  of  tbe 
court,  and,  without  the  prosenoe  of  the 
atockholden,  makes  a  conclusive  assess- 
ment.  We  cannot  find  any  oonstitutional 
right  belonging  to  the  stockholder  which 
Is  violated  by  this  change  in  tbe  character 
and  nature  of  the  remedy  against  him. 

By  becoming  a  member  of  a  Minnesota 
eorporation,  and  aasuming  the  liability  at- 
taching to  Buch  membership,  he  I)ecame  sub- 
ject to  such  regulatione  aa  the  state  might 
lawfully  make  k>  render  the  liability  ef- 
fectnal. 

It  is  further  urged  that  In  impoaing  upon 
the  stockholder  the  additional  expense  in  a 

S  proceeding  where  tbe  expenses  incident  to 
^  the  enforcement  of  the  liability  In  other 
•  statei,*and  against  other  partiea,  are  taken 
Into  consideration  and  included  fai  the  ea- 
timate,  there  la  an  unwarranted  increase  in 
the  amount  which  oould  be  recovered 
against  the  stockholder  under  the  former 
statute.  But  remembering  at  all  times  tbat 
tbe  obligation  of  the  shareholder  was  the 
ereature  of  tbe  Conatitution  of  Minnesota, 
we  think  the  fact  that  the  additional  ex- 
penses were  included  in  the  assessment  ean- 
Bot  operate  to  defeat  it.  Such  expensea  are 
faiaident  to  the  ascertainment  of  the  trust 
fund,  which  it  i*  neoessary  to  realize  from 
the  liability  of  stoeldioldars,  and  aa  long  aa 
"""   ~~~         a  are  kept  within  the  anMnmt 


of  a»  original  UabDHy  no  legal  rigbt  Ii 
violated.  League  v.  Texas,  IS4  D.  a  1B«, 
46  L.  ed.  47B,  82  Snp.  «.  Bep.  47S;  Sleh- 
mond  V.  Irons,  lEI  U.  B.  27,  SO  L.  ed.  B0«, 
7  Sup.  OL  Bep.  7SB;  Ehig  r.  Fomeroy,  BS 
C.  C.  A.  £09,  121  Fed.  287. 

It  is  objected  tbat  the  reedver  cannot 
bring  this  action,  and  Booth  v.  Clark,  17 
How.  822,  IB  L.  od.  IM;  Hale  v.  Allinson, 
1S8  U.  B.  66,  47  L.  ed.  380,  23  Sup.  a.  Bep. 
244;  and  Giaat  Western  Min.  ft  Mfg.  Co. 
V.  Harris,  198  U.  B.  SOI,  4t  L.  ed.  1163,  2S 
Sup.  Ct  Rap.  770,  are  cited  and  relied  upon. 
But  In  each  and  alt  of  these  eaaea  It  waa 
held  that  a  chancery  reoeiver,  having  no 
other  authority  than  that  which  would  arise 
from  his  appointment  aa  ancb,  could  not 
malntaia  an  action  In  another  jurisdiction. 
In  this  caae  tbe  statute  oonfers  the  ri^t 
upon  the  receiver,  aa  a  qnaai  aasignee,  and 
representative  of  the  creditors,  and,  as  eneli, 
veated  with  the  authority  to  mabttain  an 
action.  In  such  ease  we  think  tlie  recetvw 
may  sua  In  a  foreign  jurisdiction.  Relfe  r. 
Bundle  (Life  Asso.  of  America  v.  Bundle) 
108  D.  S.  222,  226,  26  L.  ed.  337,  330;  How- 
arth V.  Lombard,  snpra;  Howarth  r.  Angl<^ 
162  H.  Y.  179,  182,  47  LJLA.  72S,  60  N.  E. 
489. 

It  la  also  contended  tbat  the  action  Is 
barred  by  the  statute  of  the  state  of  New 
York,  limiting  to  two  years  the  right  to 
bring  an  action  for  a  debt  of  a  corporation 
after  the  defendant  eeaaed  to  be  a  stock- 
holder. We  donotthink theprovisionof the 
statute  (N.  Y.  Taws,  IS92,  chap.  eSS,  |  US) 
relied  upon  covers  these  eases.  It  evidently 
refers  to  domestio  corporations  provided 
for  in  reference  to  the  stockholder's  liability 
created  by  the  preceding  section  of  tbe  samen 
chapter.  The  cause  of  action  did  not  accrue  S 
until  the  receiver  oould  sna*upou  the  assess-  * 
ment  after  the  atockholder  had  failed  to 
pay,  as  required  by  the  order  of  the  Minne- 
aota  court  of  December  22,  1002.  King  v. 
Pomeroy,  supra.  Under  the  New  York  stat- 
ute of  limitations  there  waa  rix  years  In 
which  to  bring  the  action  after  it  accrued, 
under  |  3SZ  of  the  Code,  the  Minnesota 
Thresher  Manufacturing  Company  not  be- 
ing a  "moneyed  corporation  or  banking 
association"  within  |  394.  Piatt  v.  Wilmot, 
[I.  S.  603,  48  L.  ed.  800,  24  Sup.  Ct.  Bep. 
643. 

The  present  suits  were  brought  a  little 

ore  than  one  year  after  the  causes  of  ao- 
tion  aocnied. 

Other  objections  are  urged  as  to  the  na- 
ture of  the  proceedings  in  the  court  of 
Washington  county,  Minnesota,  in  which 
the  original  order  was  made.  We  have  ex- 
amined them  and  think  none  of  them  go  to 
the  jnrisdiotion  and  authority  of  tbe  court, 
or  are  such  as  would  invalidate  the  ordsr  ol 
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«HM«mait  Bwda  tli«r«lii  wben  rand  npon 
in  anotlier  jurisdiction. 

Ib  what  we  haTo  lafd  wa  h»TC  notfaed 
tha  prludpAl  ofajaatioiia  mada  ta  tha  an- 
foroement  of  the  order  of  tha  IiGimeaota 
oourt  in  utother  jnriBdiotion,  and,  finding  no 
WTor  in  tlia  Judgment  of  the  oonit  b^w, 
It  la  affirmed, 

Mr.  Jnatlea  Holtaei: 

I  regret  that  the  eonrt  haa  thonglit  It 
mmeoeBBarj  to  state  Bpedficall;  what  con- 
traet  tha  atookholder  la  luppoHed  to  have 
made,  aa  different  difflouhiaa  beset  the  dif- 
ferent Tiewe  that  might  be  talcen.  It  aeema 
to  roe  liard  to  reconoila  the  oonatniotion 
adopted  with  that  given  to  the  stronger 
words  of  I  G16I  of  tha  national  bank  act 
(U.  S.  Her.  SUt.  |  6161,  U.  8.  Comp.  Stat 
IBOl,  p.  3406)  in  McClaine  r.  Rankin,  107  V. 
B.  154,  161,  40  L.  ed.  T02.  705,  25  Sup.  Ct. 
Bep.  410.  But,  nnder  the  drmmstaaees,  I 
shall  say  no  more  than  that  I  doubt  the 
feanlL 

(zog  U.  a.  496) 

UATOB  AND  ALDERMEN  OF  TEE  GITT 
07  nCKSBURQ,  Appt, 

VICESBUaO  WATBRWOBES  OOMPANT. 

Judgment — res  jndicata. 

1.  A  dacraa  enjoining  a  mnnicipality,  at 
tha  auit  of  a  waterworlu  oompaiiy,  from 
building  Its  own  waterworks,  or  denying  lia- 
bility, or  refusing  to  pay  the  water  rentals 
oontracted  for,  is  not  eonolusive  as  to  the 
right  of  the  municipality  to  regulate  water 
rates  charged  to  private  eonsumcra  under  a 
law  passed  long  after  the  bill  was  filed,  even 
If  it  could  be  said  that  the  pleadings  put  in 
Issue  the  reasonableness  of  the  ratea  then 
charged. 

Constltntianal  law— cantiact  anmptiona — 
regulation  of  water  rates. 

2.  A  oontract  with  a  waterworks  com- 
pany, fixing  maximum  water  rates  to  pri- 
vate consumers  for  thirty  years,  wliich,  un- 
less BO  grossly  unreasonable  as  to  suggest 
fraud  or  corruption,  is  binding,  and,  as  such, 
la  protected  against  impairment  by  the  con- 
tract clause  of  the  Federal  Constitution, 
could  be  made  by  the  city  of  Vicksburg  un- 
der the  authority  of  Miss.  Iaws  1886,  chap. 
8S8,  f  G,  empowering  it  to  provlda  for  the 
erection  and  maintenance  of  a  system  of 
waterworks  to  supply  that  dty  with  water, 
and,  to  that  end,  to  contract  with  a  party 
or  parties  who  shall  build  and  operate  wa- 
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APPEAL  from  the  Cinmit  Court  of  the 
United  Btatea  for  the  Southern  Dis- 
trict of  Mississippi  to  review  a  daaree  en- 
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tract  obligatlona  by  faitarfaring  with  tha 
water  ntea  eharged  to  private  consumen. 
Uodlfled  ••  as  to  onjoln  the  dty  from  In- 
tarfaring  vrith  tha  rl^t  to  charge  the  rataa 
fixed  by  tha  eontract,  and,  as  ao  modified. 


*  Statement  by  ilr.  Jnstica  Day:  • 

Oaaaa  involving  tha  rights  of  the  Tlcka- 
burg  Waterworks  Company,  nnder  tha  eon- 
tract  made  between  the  dty  of  Ticksburg 
and  tha  oompany,  for  fnmi^iing  the  water 
supply  of  the  city,  have  been  before  this 
oourt  In  two  preoedlng  aotiona,  via. :  Vielu- 
burg  Waterworks  Co.  v.  Vicksburg,  185  U. 
S.  es,  48  L.  ed.  808,  22  Sup.  a.  Bep.  586, 
and  202  U.  8.  463,  60  L.  ed.  1102,  28  Sup. 

Ct.  Rep.  oaa 

Owing  to  the  pravtoos  atatementa  of  tha 
case,  it  Is  only  necessary  to  set  out  enou^ 
of  the  facts  involved  in  the  controversy  now 
before  ns  to  make  plain  tha  oondusions  at 
wlileh  we  arrive. 

The'dty  of  'Vlekibnrg,  by  act  of  the  legis- 
lature of  Missisalppi  (Laws  of  1S88,  chap. 
3SB,  I  6,  p.  095],  was  authorized  "to  pro- 
vide for  the  erection  and  maintenance  of  a 
system  of  waterworks  to  supply  said  dty 
with  water,  and  to  that  end  to  contract 
with  a  party  or  parties,  who  shall  build  and 
operate  waterworks." 

Acting  under  tlds  authority  conferred  by 
the  legislature,  tha  dty  of  Vicksburg  made 
a  contract  with  Samuel  R.  Bullock  &.  Com- 
pany, their  associates  and  assigns,  for  the 
supply  of  water  to  the  city  and  its  Inhabit- 
ants, which  was  contained  in  the  ordinanea 
of  November  IS,  1888, 1 13  thereof  providing 
that— 

"The  said  Samuel  R.  Bnlloek  i,  Company, 
their  assodates,  successors,  or  asBigns,  shall 
have  tha  right  to  make  all  needful  mips  and 
regulations  governing  the  oonsumption  of 
water,  the  tapping  of  pipes,  and  general 
operation  of  the  works,  and  to  make  such 
rates  and  charges  for  the  use  of  said  water 
OS  they  may  determine,  provided  that  such 
rates  and  charges  shall  not  exceed  60  eenta 
for  each  thousand  gallons  of  water." 

The  ordinance,  by  its  terms,  ran  for 
thirty  years,  and  Bullock  &  Company,  as 
provided  In  |  S  of  the  ordinance,  assigned 
the  contract  to  the  Vicksburg  Water  Sup-A 
ply  Company,*aDd  it  was  duly  accepted  by* 
that  company.  The  supply  company  put 
in  the  worlcs  and  operated  until  August, 
1900,  wlian  tha  mortgage  npon  the  property, 
including  all  the  franchises  and  contraot 
rights,  was  foredosed  and  purchased  by  a 
Hr,  Cnimpter,  who  asalgned  all  his  rights 
and  title  to  the  Vicksburg  Waterworka 
Company,  the  appellee  herein,  which  aom^ 
pany  has  operated  tha  worka  ainoa. 
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Ths  oontraet  eontainod  ut  agreamsnt 
fny  ft  itlpnlated  rantal  tor  oartain  hrdnnU 
for  publia  dh. 

The  legislature  of  KDubsIppi,  on  March 
IS,  IHO,  passed  an  aet  anthorizlng  the  dtj 
to  JBBae  bonds  and  boild  a  vaterworlo  aji- 
tern  of  Ita  own  for  tha  aappl7  of  tha  dtj 
and  its  inhabitants,  and  on  the  3d  of  Jul^, 
1000,  an  election  waa  beld  in  the  dt)'  un- 
der tlM  atatnte,  whicb  rwnlted  In  a  rota 
to  butid  or  buj  a  waterworlca  plant  of  ita 

The  dtj  repudiated  an;  contract  rala- 
tiona  with  the  company.  Thereupon  the 
company  filed  its  bill  In  the  Onltad  Statea 
circuit  court  for  the  dlatriet  of  Misaisaippi 
on  the  14th  day  of  February,  1001,  the 
objects  of  which  were  thna  atated  by  Mr. 
Justice  Shiraa,  in  dallraring  the  opinion  of 
the  court  (18S  U.  S.  60,  M  L.  ed.  SOB,  22 
Sup.  Ct.  Rep.  68<!) 

'TTha  bill  praya  for  an  injunction  to  i*- 
atrain  the  defendant  from  aaauming  to  ab- 
rogate Rnd  take  away  tha  fnnchisea  and 
contract  righta  of  tba  complainant,  and 
from  attempting  to  ooanw  the  company  to 
aall  ita  works  to  the  defendant  for  an  in- 
adequate price,  and  that  said  aet  of  the 
legislature  of  Miaaissippi,  adopted  on  March 
9,  IBOO,  and  said  resolution  and  ordinance 
adopted  and  passed  by  said  dty  on  tha  7th 
day  of  November,  1000,  ba  declared  to  im- 
pair tha  obligations  of  aaid  contract  be- 
tween said  dty  and  aaid  Bullock  ft  Com- 
pany and  their  assigns,  and  to  cast  a  doud 
upon  the  title,  franchises,  and  rights  of 
eomplainant,  and  said  aet,  ordinance,  and 
resolution,  and  each  of  them,  are  alleged  to 
be  in  contravention  of  the  Constitution  of 
the  United  SUtea  in  thU:  that  they  im- 
pair the  obligations  of  said  oontraet  ba- 

I  tween  said  dty  and  said  Bnllook  &  Com- 

I  pany  and  their  assigns." 

'  *In  the  court  of  original  Jurisdiction  tha 
bill  waa  dismiased  for  want  of  Jurisdiction. 
On  appeal,  1S6  U.  S.  65,  46  L.  ed.  808,  22 
Sup.  Ct.  Rep.  CSfi,  the  judgment  waa  re- 
Tersed,  and  thie  court  held  that  there  was 
Jurisdidian,  and  the  causa  was  remanded. 
The  caee  went  to  trial  upon  its  merits,  and 
on  May  IS,  1904,  a  final  decree  was  ren- 
dered, which  was  affirmed  on  appeal  to  tbla 
court  in  the  case  reported  in  202  U.  S.  453, 
60  L.  ed.  1102,  26  Sup.  Ct.  Rep.  660.  The 
known  in  the  record  as 


•  No.  41,  is  given  in  tlie  margin.! 
r  'Duri 


During  the  pendency  of  the  original  ac- 
tion the  le^alature  of  Misaisaippi  paaaed 


Ifayor  and  Aldermen  of  the  City  r 
of  Vickaborg,  MiedasippL  J 
This  day  this  c»uae  oama  to  be  be«d  in 


an  aet  antborlslng  tba  elUes  and  Tlllagt* 
of  the  state  to  preaoribe,  by  ordinance^  max* 
imum  ratea  and  charges  for  ths  supply  of 
accordance  with  the  motion  of  complainant 
and  defendant  Bled  January  18th,  1004,  up- 
on the  original  bill,  amended  and  anpple- 
mental  bill,  exhibits,  answer  of  defendant, 
proof,  and  exhibits,  and  the  conrt,  after 
hearing  and  attending  the  eridenM  and  tha 
arguments  of  counsel,  and  being  fully  ad- 
vised In  tha  premises,  and  being  sutlsfled 
that  the  complainant  Is  entitled  to  the  rtt- 
lief  prayed  for  In  ita  original  and  amended 
and  snpplemental  bills,  and  for  full  relief, 
it  la  thereupon  hereby  ordered,  adjudged, 
and  decreed: 

First.  That  the  defendants,  the  Mayor  and 
Aldermen  of  the  dty  of  Vlcksburg,  be  and 
are  hereby  perpetually  enjoined  from  abro- 
gating and  taldne  away,  or  from  assuming 
to  abrogate  or  take  away,  the  franchlBes  or 
contract  rights  of  complainant  under  and 
by  virtue  of  the  ordinances,  franchises,  or 
contract  of  said  defendants  entitled,  "An 
Ordinance  to  Provide  for  a  Supply  of  Watn 
to  the  City  ot  Vlcksburg,  in  Warren  Coun- 
ty, MiasiBBippt,  and  to  lU  Inhabitants,  Con- 
tracting with  Samuel  R.  Bullock  A  Com- 
pany, their  Associatea,  Succeseors,  and  As- 
signs for  a  Supply  of  Water  for  Public  Usa, 
and  Giving  the  Said  City  of  Vlcksburg  an 
Option  to  Purdiase  the  Said  Works,'"  or- 
dained tba  10th  day  of  November,  18S6,  ap- 
proved by  John  W.  Powell,  mayor,  Novem- 
ber loth,  1880,  being  the  ordinance,  contract, 
and  franchise  marked  exhibit  B  to  the  or- 
iginal bill  of  complaint,  and  said  ordinance, 
contract,  and  frandilse  being  apedfically 
and  accurately  set  out  in  woru  and  flgurea 
In  the  pleadings,  which  ordinance,  contract, 
and  franchiae  was  acquired  by  and  is  tba 
sole  and  exdusiva  property  of  aaid  com- 
plainant. 

Seoond.  That  said  ordinanoe,  contract, 
and  franchisa  be  and  Is  hereby  dedared  and 
held  to  be  in  every  respect  legal,  valid,  and 
enforceable  and  binding  upon  aaid  defend- 
ant, and  aaid  defendant  is  hereby  perpetual- 
ly enjoined  from  infringing,  ignoring,  re- 
adndlng,  or  denying  liability  uiuler  aaid  or- 
dinance, contract,  and  franchise  in  any  of 
its  parts,  or  from  in  any  manner  distUTbing 
or  interfering  with  the  rights,  privileges, 
and  banefita  acquired  by  complainant  there- 
Third.  That  aaid  defendant  be,  and  he  la 
hereby,  directed  to  rescind  its  resolution 
and  minanee  adopted  the  Tth  day  of  No- 
vember, 1000,  whlcA  Is  in  words  and  figures 
as  follows:  "Resolved,  that  the  mayor  ba 
and  Ib  hereby  instructed  to  noti^  the 
Vickaburg  Waterworks  Companjr  that  tha 
mayor  and  aldermen  deny  any  liability  up- 
on any  contract  for  the  use  of  the  water- 
works hydrants.  That  from  and  after  Au- 
gust, 1000,  they  will  pay  reaBonable  com- 
Ciation  for  the  use  of  said  hydranta. 
t  the  city  attorney  take  such  adion  aa 
shall  ba  naeeaaary  to  determine  the  rights 
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w>tar,  electrie  light,  uid  gka  fnmlalied  to 
eitlaa  and  the  InhabitMits  thereof.  I«wi  of 
MiBiicBippi  1904,  p.  231.  Section  1  of  this 
act  !■  inaarted  in  the  nuvgin.t 

tSeetlon  1.  Be  it  enacted  bj  tile  legisla- 
ture of  the  etftte  of  MissiBsippt,  That  the 
DOrporate  authorftlea  of  any  city,  town,  or 
village  now  or  hereafter  inooniorated  under 
any  general  or  ipeciflo  laws  of  thia  ctate,  in 
which  any  indindual,  company,  or  oorpora- 
tion  haa  been,  or  hereafter  may  be,  author- 
ized by  said  city,  town,  or  village  to  aupply 
water,  electric  light,  or  gas  to  said  city, 
town,  or  village,  or  the  Inhabitants  thereof, 
ba,  and  they  are  hereby,  empowered  to 
prescribe  by  ordinance  maximum  rates  and 
charges  for  the  supply  of  water,  electric 
light,  or  gas  furnished  by  such  individual, 
company,  or  eorporatiou  to  such  city,  town, 
or  village  or  the  inhabitants  thereof,  such 
rates  and  diarges  to  be  just  and  reasonable. 
And  in  ease  the  corporate  anthorities  of 
any  such  city,  town,  or  villags  shall  fix  nn- 
]ust  and  unreasonable  rates  and  charges,  the 
■ame  may  be  reviewed  and  determined  bv 
the  circuit  oonrt  of  ttie  county  in  which 
said  city,  town,  or  Tillsn  may  be ;  provided, 
tliat  this  act  shall  not  be  construed  so  as  to 
impose  (impair)  the  effect  or  obligation  of 
any  valid  or  binding  oontraot  with  any  wa- 
terworlcs  oompany,  electric  light  company, 
or  gas  company,  now  existing,  or  heretofore 
made  with  anv  individual  or  vater  oom- 
pany, electric  light  or  gas  oompany. 


lution  of  laid  defendant  adopted  the  Tth 
day  of  February,  1901,  when  said  defendant 
adopted  the  report  of  the  committee  on 
waterworks,  aa  set  out  In  the  pleadings. 

Fourth.  That  the  said  defendant  refrain 
from  in  any  manner  accepting  the  benefits 
of  or  proceeding  under  the  act  of  the  l^s- 
lature  of  the  state  of  Mississippi  approved 
March  S,  ISOO,  and  from  Issuing  bonds  under 
and  by  virtue  of  aald  act,  or  any  other  act 
or  ordinance,  for  the  porpose  of  erecting 
waterworks  of  its  own  during  the  period 
prescribed  by  ordinance,  eontrtwt,  and  fran- 
chise. 

Fifth.  That  the  said  defendant  refrain 
from  constructing  waterworks  of  Its  own 
nntil  the  expiration  of  the  period  presorilied 
in  said  ordinance,  contract,  and  franchise, 
dated  the  leth  day  of  November,  1886. 

Sixth.  That  the  said  defendant  be,  and  is 
hereby,  required  to  pay  all  moneys  due  or 
owing,  or  that  may  hereafter  be  due  and 
owing  to  said  complainant  under  and  by 
Tirtue  of  said  ordinance,  contract,  and  fran- 

Seventh.  That  the  said  defendant  be, 
and  is  hereby,  perpetually  enjoined  from 
making  or  adoptmg  any  resolutions  or  ordi- 
nance refusing  to  pay  the  contract  price  of 
water  flxed  by  said  ordinance,  contract,  and 
franchise  until  the  expiration  of  the  period 

fireecribed  In  said  ordinance,  contract,  and 
ranchise. 
Eighth.     (Relates  to  certain  sewers.) 
Ninth.   That  said  defendant  pay  the  eoata 
of  this  cause  to  be  taxed. 


*  On  April  EO,  1004,  about  one  month  befora* 
tha  rendition  of  the  flnai  denrae  in  the  orig- 
inal ease,  the  dty  adopted  two  ordinancea 
fixing  the  maximum  charge  for  the  use  of 
water,  one  by  what  is  known  as  the  "fiat 
rate"  and  the  other  for  water  measured  by 
meters. 

On  December  T,  1B08,  the  city  passed  an 
ordinance  prohibiting  the  water  company 
and  gas  company  from  charging  damages 
and  other  penalties  for  failure  to  pay  bills, 
until  ten  days  after  presenting  the  same, 
end  giving  an  opportunity  for  the  payment 
thereof. 

On  the  Tth  of  January,  I90G,  the  water 
company.  In  view  of  this  action  by  the  dty, 
filed  another  bill,  which  is  the  original  bill 
in  this  case,  and  was  numbered  TB,  in  which 
it  set  forth  the  preceding  history  of  the  liti- 
gation, the  decree  of  May  18,  1904,  the  dty 
ordinance  of  December  T,  1003,  and  the  two- 
of  April  ZO,  1904,  and  in  that  bill  aneged 
ita  contract  under  the  ordinance  of  1388' 
and  the  former  decree,  and  that  the  enforce- 
ment of  the  ordinances  was  in  violation  of 
that  decree  and  the  company's  contra«t  of 
1886,  and  would  be  destructive  of  its  bosl- 
ness,  and  they  prayed  for  an  injunction.  A 
temporary  Injmiction  was  allowed,  ani 
afterwards,  the  case  standing  on  the  billr 
answer,  and  exhibits  attached  thereto,  » 
final  decree  was  rendered  in  the  case,  wUe]» 
final  decree  Is  set  forth  in  the  margin.t 


tThis  case  coming  on  to  be  finally  heard  at 
this  January  term,  1906,  of  this  court,  npoB 
the  original  bill  of  complaint  and  the  an- 
swer of  the  defendant  thereto,  and  all  tha 
exhibits  which  are  made  such,  to  said  orig- 
inal bill  of  complaint  and  said  answer,  and 
all  of  the  other  pleas  and  proceedings  la 
this  cause,  together  with  a  certified  copy  of 
the  charter  of  the  said  Vicksburg  Water- 
works Company,  which  is  filed  in  tiit  recoM 
a*  evidence  in  the  cause,  also  the  petition 
of  tlia  defendant  for  a  modification  of  the 
temporary  Injunction  granted  in  this  cause, 
so  tnat  the  complainant  shall  not  be  author- 
ised to  cut  off  water  from  its  patrons  who 
refuse  to  pay  the  rates  of  complainant 
claiming  the  right  to  have  the  injunction 
modified  by  virtue  of  the  ordinancea  of  the 
defendant,  fixing  water  rates;  and  the  mo- 
tion of  complainant  to  have  said  injunction 
granted  heretofore  made  perpetual.  And 
the  court  having  heard  the  arguments  of 
counsel,  and  being  fully  advised  in  the 
premises,  and  being  satisfied  that  the  oom- 
plainant  Is  entitled  to  the  relief  prayed  for 
in  its  bill  of  complaint  for  full  relief.  It  la 
thereupon  finally  ordered,  adjudged,  and  de- 
First.  That  the  defendant,  the  mayor  and 
aldermen  of  the  dty  of  VIekshurg,  is  here- 
by denied  the  relief  prayed  for  in  Its  peti- 
tion, to  wit,  that  tlie  Injunction  be  modi- 
fied so  that  the  mayor  and  aldermen  of  the 
city   of   Vicksburg  shall   not  be   rustrained 


„Coogle 


uoo. 


TIGESBUBa  T.  TICKBBUBO  WATSSWOBKS  00. 


Tkmu  thb  dMTM  iba  pKMnt  «ppMl  luw 
baan  proMcuUd. 

Ifeun.  Humls  Taylor  and  Gawga  Andar- 
KM  for  appellant. 

Iteaara.  J.  Hltah  and  UoRa^  F.  Smith  for 
m  appellee. 

9  *Ur.  JnaUee  Day  delivered  the  oplnloa  of 
the  court: 

It  i*  contended  on  behalf  of  the  appellee 
that  the  original  decrea  of  JOaj  18,  1004, 
Inallj  disposed  of  all  the  issues  between  the 
parties,  including  the  right  of  the  city  to 
make  rates  for  water  consumption  to  pri- 
Tate  consumers  under  the  authority  of  the 
act  of  Uarch  19,  1004,  and  that  the  present 
eontroTcny  1*  foreoloaed  by  the  decree  in 
Um  former  case. 

While  It  is  true  that  the  decree  la  rsTy 
broad,  we  cannot  agraa  to  the  contention  of 
the  appellee  that  it  finally  disposed  of  the 
matter  now  In  sontrorersy.  When  the  case 
was  flrst  here,  reported  in  1S6  U.  B.  «6,  46 
Ii.  ed.  B08,  22  Sup.  Ct.  Rep.  SSC,  while  there 
are  expreaaiona  bx  the  opinion  afflrming  the 
Talidity  of  the  contract  and  the  authority 
of  the  dty  to  make  it,  the  issue  really  de- 
cided was  as  to  the  juiisdiotion  of  the  court 
aa  a  Federal  court,  which  was  sustained, 
and  the  cause  remanded  for  further  proceed- 
ings. Upon  the  eeeond  hearing  of  the  ease, 
and  the  appeal  here,  the  opinion  shows  that 
the  adjudication  waa  regarded  as  settling 
th«  right  of  the  Vieksburg  Waterworka 
Company,  nnder  the  contrast,  to  carry  on 
Its  business  without  the  competition  of 
works  to  be  built  by  the  city  itself,  as  the 
dty  had  lawfully  excluded  itself  from  the 


right  of  competition;  and  it  waa  further 
held,  as  incidental  to  that  controversy,  in 
passing  npon  an  issue  made  in  the  suit, 
that  the  Viduhurg  Waterworka  Company 
had  Buooeeded  to  all  the  right,  title,  and  in- 
terest of  the  original  contracting  party,  and 
that  the  contract,  having  been  made  prior  to 
the  Constitution  of  1800,  waa  not  controlled 
by  its  provisiona.  The  right  to  recover  for 
rentals  was  also  directly  involTed,  as  tlta 
dty  had  denied  its  liability  therefor,  and 
an  aooountiug  waa  prayed  in  the  original 
bill,  and  the  decree  apadfically  disposed  of 
that  issue.  It  is  true  that  in  the  aniwai 
it  was  aTcrred  that  the  alleged  contract  im-^ 
poaed  uptm  the  inhabitants  of  Viciuhurg  aag 
onerous>aiid  extortionate  burden;  "ttiat  no^ 
such  contract  would  now  be  made  with  the 
Vieksburg  Waterworka  Company  or  any 
other  company;  that  the  rates  authorised 
in  aaid  ordinance  far  exceeded  the  ratsa 
charged  in  other  dties  under  like  droum- 
stances,  and,  in  general  terms,"  tlia  dty  de- 
nied that  it  was  hound  to  the  complainant 
by  contract;  "that,  for  the  many  reaiona 
therein  set  forth,  no  liability  existed  on  th* 
part  of  the  dty  by  reason  of  the  eontraot." 
An  examination  of  the  record  in  the  for> 
mer  case  showa  that  the  only  testimony 
taken  in  the  case,  aa  to  the  reaaonableneaa 
of  the  rates  ehargad  to  private  consumers, 
waa  on  iMhalf  of  the  company,  and  tended 
to  show  that  the  rates  charged  wera  reason* 
able,  and  if  it  could  be  said  that  the  plead- 
ings put  in  iaaue  the  reasonableness  of  the 
rates  tlten  dialed,  waa  the  right  of  the  dty 
to  r^ulate  rates  imder  a  subsequent  law 
of  the  state  necessarily  involved  and  eon- 


from  enfordng  the  ordinances  passed  by 
them  fixing  the  water  rates  and  prescribing 
rules  and  regulations  of  the  Vieksburg  Wa- 
tarworlcH  Oompany,  and  that  the  Vlcbburg 
Waterworks  Company  shall  not  be  permit- 
tad  to  eut  olT  patrons'  water,  proTidIng  pa- 
tnina  pay  the  ratea  fixed  in  aald  ordinance*. 
Second.  That  aaid  defendant  be,  and  ia 
hereby,  enjoined  from  enforcing  the  said 
threa  ordinance*  deecribed  in  said  bill,  to 
wit:  An  ordinance  entitled  "An  Ordinance 
to  Fix  and  Prescribe  Maximum  Kates  and 
Qiarges  for  Water  Supplied  to  the  Inhabit- 
anta  of  the  City  of  Vieksburg,  Whether 
Heaaured  by  lletera,  and  for  Other  Pur- 
poses," approved  the  SOth  of  April,  1004,  an 
ordinance  entitled  "An  Ordinance  to  Fix  and 
Preecritie  the  Maximum  Flat  Kates  and 
Chargea  for  the  Supply  of  Water  to  Con- 
sumers in  the  Caty  of  Vieksburg,  and  for 
Othw  Porpoaea,"  approved  the  20th  day  of 
April,  1004;  and  an  ordinance  entitled  "An 
Ordinance  to  Kequira  Waterworks,  Qas,  and 
Bleetrie  Oompajuea  to  Prasent  Billa  befora 
Qiai^ina'  Damagaa  for  a  Failure  to  Pay 
Them  When  Due,"  approved  the  Sth  day  of 
December,  1003,  ao  f ar  aa  tha  lattar  relates 
to  compl^nant. 


Third.  That  the  restraining  order  hereto- 
fore granted  In  this  cause  on  the  Ilth  day 
of  January,  1006,  be  and  the  same  is  here- 
by made  permanent. 

Fourth.  That  the  aaid  defendant  be,  asd 
is  hanby,.  en  joined  from  in  any  manner  in- 
terfering with  the  Domplainant'a  contraet 
righta  under  its  said  contract  with  the  dty 
of  Vieksburg,  entered  into  between  Samuel 
R.  Bullock  £  Company  and  said  city,  under 
the  ordinance  of  November  10th,  I88B. 

Fifth.  That  the  defendant  be,  and  is  here- 
by, enjoined  from  interfering  with  the  rules 
and  r^ulations  of  complainant,  the  Vidu- 
hurg Waterworks  Company,  and  tiie  water 
ratee  for  the  inhabitants  of  the  dty  of 
ViclcBburg,  now  in  force,  established  by  tha 
Vickaburg  Waterworks  Company. 

Sixl  h.  That  aaid  defendant  be,  and  ia 
hereby,  enjoined  from  interfering  with  the 
water  rates  known  as  the  flat  rates,  now 
in  force,  establiahed  by  the  Vicluburg  Wa- 
terworks Company. 

It  la  further  ordered,  adjudged,  and  de- 
creed that  tbe  defendant  pay  all  eoata  of 
this  c 
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elndedl  Tba  determtnatlon  of  kvoea  4a  to 
tha  right  of  injimction  agalnat  the  dtjr 
bldldiiig  ita  own  wotIcb,  or  denying  liability 
or  Hfusing  to  pa.y  the  rentals  oiHitraeted 
for,  knd  a  finding  that  axiating  rat«a  ' 
rcaaonable,  did  not  neoeMarily  conclude  a 
oontroTenj  which  might  tberaafter  ariae, 
aa  to  tlM  riglit  of  the  citj  to  fix  rate*  when 
the  kgialatnre  of  ICBeisaippi  ahoold 
a  law  for  tliat  purpoM,  ^ving  the  eitj  the 
right  to  regulate  the  aame.  It  la  to  be 
nembered  that  when  the  bill  waa  filed  In 
th«  original  eaae  no  such  law  bad  been 
passed;  tbat  when  the  aet  of  Mareb,  1004, 
went  into  effect  the  case  was  nearly  ready 
for  final  decree,  and  the  city  poaied  ft*  or- 
dinances long  after  tb«  beginning  of  the 
anit,  and  ahortl;  before  that  decre«. 
■upplemental  bill  waa  filed,  but  after  the 
decree,  in  January,  ISOO,  the  present  Inde- 
pendent ault  was  brought,  with  a  view  to 
•njoining  the  proposed  action  of  the  dty 
in  eufordng  ordinances  regulating  the  rataa 
by  charges  other  than  those  contained  in 
the  contract . 

Upon  the  appeal,   the  qneatlon  teama  to 
have   been   argued   by   the   city   aa   thon^ 
M  toade  in  the  csae,  though  the  brief  on  be- 
ta half  of  the  appellee  oontends  that  the  act 
*  of    1904    waa    not*  involTed.    But    a   decree 
must  be  read  In  tb*  light  of  the  tsauea  in- 
roWed    in    the    pleadings    and    the    relief 
aought,   and   we   are   of   opinion   that   the 
matters  now  litigated  were  not  Involved  in 
or  disposed  of  in  the  former  ease,  and  tbat, 
wh«n   properly    constroed,   the   decree   doea 
not  finally  dispose  of  the  right  of  the  dty 
to  regulate  rates  under  a  law  passed  after 
the  contract  went  into  effect,  and  long  after 
the  bill  v-aa  filed  In  the  ease. 

Holding,  then,  that  the  plea  of  res 
fudieata  must  be  denied,  had  the  eity  au- 
thority, under  the  charter  of  Vieksburg, 
passed  in  I8S6,  to  make  «  binding  contract, 
filing  maiimum  rates  for  water  supply  to 
private  conBumera  for  a  definite  period, 
thirty  years  In  the  present  cascT  The 
grant  of  legislative  power  upon  its  faco  Is 
unrestricted,  and  authorizea  the  city  "to 
provide  for  the  erection  and  maintenance  of 
a  STBtem  of  waterworks  to  supply  aaid  dty 
with  water,  and  to  that  end  to  contract 
with  a  party  or  parties  who  iball  build  and 
operate  waterworks." 

Tlint  a  state  may,  in  matters  of  proprie- 
tary riglitB.  exclude  itself  from  the  right  to 
make  regulations  of  this  kind,  or  autboriie 
municipal  corporations  to  do  so,  when  the 
pouer  19  clearly  conferred,  has  been  too  frC' 
quentlj  declared  to  admit  of  doubt.  Los 
An^retes  v.  Los  Angeles  City  Water  Co.  177 
U.  S.  65S.  44  L.  ed.  eSB,  SO  Sup.  a.  Hep. 
738;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  8.  1-7,  43  L.  ed.  Sil-S44,  IV  Sup. ' 


Ot.  Rep.  TT;  New  Orleans  Waterworks  Co. 
T.  BlTsrs,  IIS  U.  B.  674,  29  L.  ed.  G25,  4 
Sup.  Ct  Bep.  273  i  Treeport  Water  Co.  v. 
Preeport,  180  U.  S.  687-693,  W  L.  ad.  870- 
OSO,  21  Sup.  CL  Rep.  493. 

In  the  latter  case  this  court,  following  the 
construction  of  the  supreme  court  of  Illinois, 
held  that  where  »  dty  eoundl  waa  antbor- 
ised  to  contract  with  any  person  or  emrpo- 
rstlon  to  construct  and  maintain  waterworks 
at  such  a  rate  aa  may  be  fixed  by  ordinanea 
for  a  period  not  exceeding  thirty  years,  ths 
words  "fixed  by  ordinance"  being  capabla 
of  application  ao  aa  to  make  one  ordinance 
endure  for  the  period  of  thirty  fean,  for 
which  the  contract  was  made,  or  to  give  the 
right  to  paas  ordinances  from  time  to  time 
regulating  ratsa,  the  latter  eonstruction  was  ^ 
adopted.  g 

*  In  the  eases  generally  in  this  court  it  will* 
be  found  that.  In  determining  the  matter  of 
contract,  the  local  decidons  have  been  given 
much  weight  and,  ordinarily,  followed.  As 
this  Is  a  Mississippi  contrmct,  and  the 
power  waa  exercised  under  the  authority  of 
an  act  of  the  legislature  of  that  state,  we 
naturally  look  to  the  dedaions  of  the  courts 
of  that  stats,  particulariy  to  such  as  bad 
given  ooQstruetlon  to  similar  charter*  at  ths 
time  the  eontiKct  was  made,  with  a  viaw  to 
determining  the  extent  of  the  power  con- 
While  the  case  now  before  ua  was  pending 
Grllfith  and  others,  dtizans  of  Vieksburg 
filed  a  bill,  setting  forth  the  dty  ordinances 
of  1903  and  IWM,  and  asking  to  have  them 
established  and  maintained  and  an  injunc- 
tion granted  against  enforcing  diargas  for 
higher  rates:,  and,  upon  appeal,  the  ease 
went  to  the  supreme  court  of  Mlaalssippl, 
and  is  reported  in  40  So.  1011.  In  that 
case  the  supreme  court  of  Misaisslpid 
held  that  the  munidpal  corporation  rep- 
resented the  dtisens  and  taxpayers  <rf 
the  dty,  and  that,  where  a  ri^t  had  been 
adjudged  as  between  the  company  and  the 
dty.  It  would  eoDclnde  privato  dtizens;  and 
while  the  court  dedined  to  pass  directly 
upon  the  question  here  involved,  because 
of  Its  pendency  in  the  Federal  courts,  it 
used  this  pertinent  and  suggestive  language: 
'^e  dedine  to  follow  the  decision  in 
riffin  T.  Ooldsboro  Water  Co.  122  N.  C.  206, 
41  LJLA.  240,  30  S.  B.  819,  in  holding  that 
while  a  water  company  which  accepts  an 
ordinance  by  which  a  maximum  rate  Is  fixed 
is  bound,  and  cannot  exceed  the  aame  be- 
i  at  its  contract,  yet  sncb  rates  ar«  not 
binding  upon  consunwis,  who  have  a  right 
to  litigate  against  miraaaonabls  ehargea. 
This  holding,  it  seems  to  ns,  practically 
denies  the  power  of  a  oompany,  nndar  a  eou- 
traet  embodied  In  its  charter  giving  the 
power,  so  to  fix  a  rata  aa  to  hind  a  privat* 


lyCOOglC 


TICESBUBO  T.  VICKSBmUI  WATXSW0SK8  Oa 


m 


:  mt  aU.  It  opana  »  ii«nr-eadfiig 
ud  Umitlew  field  of  liUgktion.  It  U  weU 
■ettled  that  the  eourta  ouinot  flx  a  rate; 
e  and  if,  proceeding  ivlj  under  itatntu  en- 
« Mtad  for  that  pnrpone,  the  mnnletpality 
eannot  do  bo,  or  authoriza  the'tompan;  by 
eontract  to  do  h,  and  therebjr  bind  the 
citizens,  then  there  ia  no  authority  by  which 
It  can  be  done. 

"^t  li  not  a  matter  open  to  aerioua  dia- 
ensaion  In  this  state,  ainoe  the  decision  by 
this  eoort  in  the  case  of  Stone  t.  Yazoo  & 
U.  Vallejr  R.  Co.  B2  Misa.  007,  62  Am.  Sep. 
1B3,  decided  at  the  April  term,  1885,  and 
before  the  act  of  1886  (Lawa  ISSfl,  p.  SM, 
chap,  868),  amending  the  charter  of  Vicka- 
burg,  waa  enacted,  that  a  quaal-pubtic  cor- 
poration maj  have  a  contract  right  to  flx 
ratea  within  a  certain  designated  maximum, 
and  that  the  rates  so  fixed  are  matter  of 
eontract,  guaranteed  bj  the  contract  clauaea 
of  the  United  Statea  Constitution.  In  that 
deolalon  the  court  vaa  manifestly  directing 
It  observatione  to  the  binding  character  of 
the  rates  aa  between  the  company  and  the 
ahippere;  otherwise,  the  deciaion  was  prao- 
tically  meaningless  and  without  point.  The 
philosophy  of  the  situation  Is  simple.  Orant- 
ing  that  the  company  is  lawfully  invested 
with  authority  to  fix  Its  rate,  then  auoh  rate 
being  ao  fixed  by  it  within  the  maximum 
limit  allowed  by  the  charter,  or  allowed  by 
the  duly  authorized  ordinance,  is  by  the 
eonrti  presumed  to  be  reasonable;  and  it  Is 
not  permissible  for  each  Individual  dtlzen. 
In  every  controversy  that  may  arise,  to  have 
that  question,  once  passed  upon  by  the  law- 
fully constituted  public  authorities  charged 
with  power  in  the  premises,  reopened  and 
Utigated  anew.» 

The  ease  to  which  the  eonrt  refers  In  the 
preceding  extract,  Stone  v.  Yaioo  A  M.  Val- 
ley R.  Co.  supra,  as  having  been  decided 
prior  to  the  enactment  of  the  charter  of 
Vickabnrg  under  which  the  contract  in  qnea- 
tlon  was  made,  did  not  directly  involve  the 
question  of  authorizing  municipal  corpom- 
tiona  to  make  euch  contracta,  but  did  main- 
tain, after  an  exhaustive  consideration  of 
the  subject,  that  a  grant  to  a  railroad  com- 
pany, in  the  charter,  of  a  right  to  fix  rates 
within  maximnm  limits  named,  was  a  con- 
tract, within  the  meaning  of  the  Federal 
and  state  Constitutions,  which  could  not  be 
^  violated  by  a  subsequent  attempt  to  pre- 
10  scribe  difTcrent  rates,  and  held  that  the  rail- 
road oompany's  grant  was  not  s'rennnei- 
ation  of  the  legislative  power  to  secure  rea- 
sonable rates,  but  rather  an  exercise  of  that 
power,  and,  when  rights  were  thus  con- 
ferred, to  that  extent  there  was  a  renuncia- 
tion of  the  right  of  the  atate  to  control  the 
subject.  In  the  course  of  the  discnsaion  the 
iMmed  judge,  speaking  for  the  oourt,  aaid: 


The  power  to  eontract  Is  an  essential  at- 
tribute of  aovereignty  and  Is  of  prime  im> 
portance.  Its  exercise  has  been  productive 
of  Incalcniable  benefits  to  society,  however 
great  may  be  the  evils  incident  to  its  inju- 
dicious employment.  It  cannot  be  denied 
merely  because  of  its  liability  to  abuse. 
The  power  to  contract  implies  the  power  to 
make  a  valid  contract.  .  .  .  The  right 
to  grant  eliarters  includes  the  right  to  grant 
such  as  will  be  upheld.  Conferring  power  on 
the  grantee  of  the  franchise  to  fix  rates  of 
compensation  at  discretion,  or  withio  pre- 
scribed limits  fixed  by  the  eharter,  has  been 
the  common  practice  of  the  legislatures  of 
the  statea  of  the  United  Btates  from  an 
early  period  of  their  history.  The  right  of 
the  oorporators  to  exercise  the  powers  con- 
ferred by  the  act  of  Incorporation,  whether 
to  fix  rates  themselves  or  to  take  those  fixed 
by  their  eharter,  and  to  rest  aecurely  on  Ita 
provisions  in  this  respect,  has  hitherto  been 
generally  regarded  aa  indisputable. 

"A  grant  in  general  terms  of  authority 
to  flx  rates  is  not  a  rennndation  of  the 
right  of  legislative  control  ao  aa  to  secure 
reasonable  rates.  Such  a  grant  evinoea  mere- 
ly a  purpose  to  confer  power  to  exact  com- 
pensation which  shall  be  juat  and  reasonable. 

'^f  the  grant  can  be  interpreted  without 
ascribing  to  the  l^slature  an  intent  to 
part  with  any  power,  it  will  be  done.  Only 
what  is  plainly  part«d  with  Is  gone.  Fixing 
rates  In  a  charter  is  a  apedfication  of  what 
is  reasonable,— an  exdnsion  of  tadt  or  im- 
plied oonditlons  on  the  subject.  It  is  an  es- 
sentia] part  of  the  contract  of  incorporation, 
the  most  important  condition  of  Its  exist- ^i 
ence,  the  tndudng  cause  of  Its  acceptance.'^ 
*We  are  referred  to  other  eases  in  Wssis-* 
aippi  which  deal  directly  with  the  extent  of 
the  power  conferred  upon  munldpal  corpo- 
rations in  chartera  in  general  terms,  soma 
of  which  we  may  notice. 

In  Light,  Heat,  k  Water  Co.  t.  Jackson, 
73  Miss.  598,  ig  So.  771,  the  city  of  Jack- 
son had  filed  Its  bill,  undertaking  to  annnl 
a  contract  binding  the  dty  to  pay  for  water 
for  a  period  of  twenty  years  at  a  price  and 
rate  fixed  in  a  certain  ordinance,  on  the 
ground  that  It  was  vltra  viret  and  without 
authority  from  the  I^islature.  In  that 
case  the  authority  conferred  was  in  general 
terms,  authorizing  the  dty  to  contract  with 
any  reliable  corporation,  association,  or  In- 
dividual for  supplying  (he  city  of  Jackson 
with  water  and  electric  nr  gas  tights  from 
year  to  year.  Under  authority  of  this  gen- 
eral power  the  city  undertook  to  mnke  a 
contract  with  the  Light,  Heat,  A  Power 
Company  of  Jackson,  contracting  for  the 
furnishing  of  water  to  the  public  at  certain 
annual  rantaJa  for  a  period  of  twenty  Teara, 
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(ud  fixing  a  certain  rate  for  annual  rentals 
to  private  eonaunt«rB.  The  iupreme  court 
of  JliBsissippi  dealt  directly  with  the  qnes- 
tion:  Was  the  contract  made  between  the 
city  and  compenj,  and  set  forth  in  the  bill, 
invalid  for  want  of  power  in  the  citj  to 
contract  for  a  series  of  }>earaT  And  the 
eourt  eaid: 

"In  view  of  the  nature  and  character  of 
the  subject -matter  of  the  contract  which  the 
board  of  mayor  and  aldermen  of  the  city 
of  Jackson  waa  authorized  to  make  by  the 
Sd  section  of  the  act  of  February  29th,  1888, 
we  think  the  contract  entered  into  with  tbe 
appellant  was  within  the  delegation  of  pow- 
er, so  far  ai  the  time  of  ita  duration  le  In- 
Tolved.  ...  We  know  that  the  ma- 
chinery, mains,  and  appliances  required  for 
supplying  the  city  with  water  are  costly  to 
begin  with,  and  are  relatively  of  little  value 
If  removed  when  once  located.  Permanency 
of  the  plant  is  essential  to  the  realization 
of  any  profit  in  the  enterprise,  and  in  cities 
having  no  greater  popnlation  than  that  of 

9  Jackson  the  use  of  water  for  municipal  pur- 
^  poaes  would  probably  be  a  prerequisite  to 
*  aecure  the  "in  vestment  of  the  capital  neees- 
■ary  to  the  construction  of  the  plant.  The 
words  from  'year  to  year*  relied  upon  by 
the  appellee  as  limiting  the  power  of  the 
officers  of  the  dty  to  the  making  of  the 
annual  contracts,  derived  much  of  their  sig- 
nificance from  the  subject  and  nature  of 
the  thing  contracted  for,  the  character  of 
the  bodjr  on  which  the  power  Is  conferred, 
the  end  to  the  attainment  of  which  the 
power  is  to  be  exercised,  and  the  extent  to 
which  such  powers  for  auch  purposes  am 
usually  conferred.     .     .     , 

"A  few  days  after  the  act  was  passed,  a 
commission  was  appointed  by  the  legislature 
to  contract  for  water  for  the  state  institu- 
tions, situated  In  and  near  the  dty,  for  the 
term  of  twenty-flve  yeara.  In  this  act  pow- 
er was  conferred  upon  all  municipalities  to 
enter  Into  contracts  for  a  term  not  exceeding 
twenty-flve  years,  for  supplies  of  water,  on 
a  two-thirds  afflrmative  vote  of  the  qualified 
electors,  but  the  act  provided  that  It  shoold 
not  apply  to  municipalities  whose  charters 
already  conferred  the  power  of  making  con- 
tracts for  water." 

"A  contract  made  by  the  authorities  of 
a  municipality  with  a  water  company  for 
supplying  the  city  with  water  for  a  period 
of  twenty  yeara  is  within  the  power  con- 
ferred on  them  by  an  act  of  the  legislature 
anthorizing  them  to  contract  with  any  re- 
liable corporation  for  supplying  the  city 
with  water  from  year  to  year,  in  Tlew  of 
tbe  purpose  of  the  delegation  of  power,  the 
nature  of  the  body  on  which  it  was  oon- 
ferred,  the  subject-matter  of  the  oontraet, 
the  large  outlay  for  maoWneiy  and  alli- 


ances, the  profit  of  which  was  dependent 
upon  the  permanency  of  the  enterpriee,  and 
the  eotemporaneous  legislation,  from  which 
the  Intent  to  authorize  a  contract  of  aa 
great  duration  as  twenty-Qve  years  ts  da* 
duelble." 

Again,  in  the  ease  of  Roid  v.  Trowbridge, 
78  Miss.  S42,  29  So.  IBT,  the  mayor  and  al- 
dermen of  tbe  dty  of  Vioksburg  had  been 
authorized,  in  general  terms,  to  provide  for 
the  lighting  of  safd  city  by  electric  light  or 
other  method.  Under  this  general  power  tbe^ 
city  mode  a  contract  with  the  Vioksburg- 
RaiIroad,*TDWer,  &  Manufacturing  Company  • 
for  lighting  the  streets  by  electricity,  at  a 
given  rental  per  annum,  for  125  lights,  for 
a  period  of  ten  years.  The  taxpayers  of 
the  eity  of  Vlcksburg  filed  a  bill  to  enjoin 
the  carrying  out  of  the  contract,  alleging 
that  the  eity  had  no  authority  to  make  sueh 
a  contract  without  submitting  it  to  a  vote 
of  the  people,  under  the  act  of  Klareh,  1888, 
passed  subsequent  to  the  ebarter,  requiring 
submission  to  a  Toto  of  the  people,  that  tbe 
contract  woa  onreasonable  and  oppreasive, 
and  that  the  council  had  acted  arbitrarily 
and  without  ezerdsing  discretion  in  award- 
ing it.  The  court  held  that  the  act  of  1S88 
had  no  application  to  the  case,  and,  speaking 
of  the  general  terms  of  the  charter  author- 
izing a  contract  for  lighting  purposes,  said : 

"The  intent  of  the  legislature  to  confer 
thepower  without  restriction  appears  to  ns 
to  be  too  plain,  from  the  collocation  and  or- 
der and  sequence  of  the  sections  and  article 
of  the  charter  act,  to  admit  of  obscuration 
by  learned  argiiment  about  original  power. 
The  very  last  legislative  action  on  the  sub- 
ject, that  in  the  munidpal  charter  of  the 
Code  of  1692,  shows  that  the  lawmakers 
thought  the  power  to  be  one  to  be  oonferred 
or  prohibited,  because  it  expressly  confers 
it  on  cities  and  towns  and  prohibits  its  ax- 
ereise  by  villages. 


'It  is  claimed  now  that  the  last  danse  of 
S  1  of  the  first  quoted  of  the  above  acts  (that 
approved  March  10,  1888)  applied  to  and 
modified  the  charter  of  tbe  dty  of  Ticka- 
burg  so  as  to  make  the  contract  here  tat 
controversy  void  because  not  submitted  to 
vote.  In  order  to  this  result  it  is  daimed 
that,  in  the  charter  of  Vioksburg,  it  is  not 
'otherwise  provided,'  .  .  .  because  the 
charter  expressly  confers  the  power,  without 
restriction,  on  the  municipal  board  at  any 
'regular  or  spedal  meeting.'  Besides,  in  con- 
struing the  section  of  the  act  eecondly  above 
quoted,  this  court  expressly  so  held  in  the 
case  of  Light,  Heat,  k  Water  Go.  v.  Jackson, 
73  Miss.  644, 19  So.  771.  If  the  predse  point 
was  not  made,  the  omlselon  is  quite  signifi-  ^ 
eaut  of  the  opinion  of  the  eminent  eonnaelj 
Urn  ^pallea  in  that  eaaa'tkat  tltara  ma 
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nothing  In  It.  Aside  tnao  tUa,  tbc  qnMtlon 
V*B  tit  tlis  Tery  root  of  the  eauM,  and  waa 
•OiiBideTed  and  decided,  and  It  U  the  exact 
quMtiou  ia  the  ease  at  bar,  except  that  tUa 
oaae  ia  tomewhat  itronger  In  favor  of  the 
power  than  the  caae  decided. 

"By  I  3  of  the  act  of  FehnuiT7  29,  1888, 
the  Jackson  board  was  Qierebf  authorixed 
and  empowered  to  contract,'  etc,  while,  by 
tbe  Vicksburg  charter  act,  the  board  was 
authorized  to  so  contract  'at  anj  regular 
or  special  meeting.'  We  presume  that  no 
flharter  then  eziitent  'otherwise  prorided' 
1^  an  express  prohibition  of  electric  lighting 
without  vote.  The  grant  of  the  power  with- 
out restriction  is  to  'otherwise  provide.' " 

And  the  court  held  that,  under  this  power, 
the  municipal  authorities  had  tbe  right  to 
sake  the  contract  for  electric  lights  with- 
out advertising  for  bids,  and  without  sub- 
mitting the  matter  to  a  popular  vote,  and 
the  power  was  not  taken  awaj  by  the  act  of 
Uarch,  1SS8. 

In  this  ease  the  learned  judge,  speaking 
for  tbe  eourt,  further  said: 

"Within  ita  charter  powers,  the  board  has 
a  disoretlon  independent  of  courts,  and  no 
•xercise  of  it  will  be  held  void  for  unreason- 
ableness,  unless  so  gross  as  to  strongly  sug- 
gest fr&ud  or  corruption.  The  people  elect 
their  eoundi,  and  the  oourts  aie  not  chosen 
Biembers  of  it." 

In  tbe  light  of  these  dedslons,  and  others 
might  be  cited,  we  reach  the  conclusion  that, 
under  a  broad  grant  of  power,  oonferring, 
without  restriction  or  limitation,  upon  the 
dty  of  Vicksburg,  the  right  to  make  a  eon- 
tniot  for  a  supply  of  water,  it  was  within 
the  right  of  the  city  council,  in  the  exercise 
of  this  power,  to  make  a  binding  oontract, 
fixing  a  maximum  rate  at  which  water 
should  be  supplied  to  the  Inhabitants  of  the 
eity  for  a  limited  term  of  years ;  and.  In  the 
absence  of  a  showing  of  unreasonablenesB 
"so  gross,"  as  the  oourt  of  Mississippi  has 
^  said,  "as  to  strongly  suggest  fraud  or  corrup- 
g  tlon,"  this  action  of  the  council  Is  binding, 
*  and  for  the  time  limited  puts  the'rigbt  be- 
yond legislative  or  munidpal  alteration  to 
the  prejudice  of  the  other  contracting  party. 

While  we,  therefore,  reach  the  oonelusioD 
that  the  former  case  did  not  adjudicate  the 
matter,  we  think  the  contract  in  this  re- 
spect was  within  the  power  of  the  cooncil, 
and  cannot  be  violated  oonslstently  with  the 
Mntract  righte  of  the  company  by  the  snb- 
seqnent  ordinances  of  the  city. 

In  this  case  the  circuit  oourt  rendered  a 
final  decree  practically  upon  the  hill  and 
answer.  No  testimony  was  taken,  and  all 
that  was  before  tbe  court  was  the  hill,  an- 
swer, and  exhibits.  We  think  the  decree 
goes  too  far  in  enjoining  the  city  from  inter- 
iKing  with  the  oontraot  right  of  tbe  eom- 
n  &  C— iO. 


pany  to  charge  the  rates  fixed  thereby.  In 
view  of  the  allegations  of  the  answer,  that 
the  rates  charged  by  the  company  exceeded 
those  named  in   |   13  of  the  ordinance   of 

isse. 

The  decree  should  be  modified,  so  as  to 
enjoin  interference  on  the  part  of  the  dty 
during  the  term  of  this  contract,  with  the 
right  of  the  company  to  oharge  rates  not  In 
ezoess  of  SO  oents  a  thousand  gallons  to  pri- 
vate consumers,  as  set  forth  in  the  ordl- 
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IOWA  RAILBOAS  LAKD  OOMPANT,  Flfl. 
In  Err., 

CLAUDE  P,  BLDMKB. 

AdTarae  possesaion — lands  within  congrei* 
donal  land  grant 

1.  A  railway  company  which  has  oom- 
plied  with  all  ue  terms  and  conditions  of 
a  congrsasional  land  grant,  as  fixed  by  Con- 
gress and  by  the  aet  of  the  state  legislature 
after  the  acceptanoe  of  the  grant  by  the 
atate,  has  such  a  title  to  lands  within  the 

filace  limits  of  the  grant  that  the  statute  of 
imitations  will  run  against  H  in  favor  of 
one  who  occupies  the  premises  by  adverse 
possession  under  eolor  of  title,  notwhh- 
ststndinK  tbe  want  of  final  oertlflcation  and 
issue  of  patent. 

Adverw    poaaeMion— color    of    title— good 
faith. 

2.  Knowledge  of  the  rejection  of  hia 
first  timber  culture  entry  of  land  within  the 
place  limita  of  a  railway  land  grant  does 
not  require  the  imputation  of  bad  faith  to 
the  entryman  in  going  into  poasession  on 
the  advice  of  counsel  under  a  second  entry, 
afterwards  summarily  canceled  without  his 
knowledge,  so  as  to  prevent  hia  open,  no- 
torious, aJid  ooutinuous  poeaesaion  from 
ripening  Into  full  title  as  a^inst  the  rail* 
way  company  It  the  latter  fails  to  assert  its 
rights  within  the  period  prescribed  by  the 
statute  of  limitations. 


[No.  207.] 


IN  ERROR  to  the  Snpreme  Court  of  the 
State  of  Iowa  to  reriew  a  Judgment 
which  afiirmed  a  decree  of  the  District 
Court  of  Woodbury  County,  in  that  states 
quieting  title  as  against  a  railroad  com- 
pany to  land  within  the  place  limita  of  a 
congresaional  land  grant.  Affirmed. 
See  same  ease  bekiw,  129  Iowa,  32,  105 


,y  Google 


no 


ST  SUPREICB  COURT  REPOSTHIt. 


<oat.  Xnit. 


oonrt  of  tbe  rt&ta  «f  lowi,  Making  re- 
Tsrsal  of  iU  Judgmant  affirming  the  decree 
of  the  district  court  of  Woodbury  county, 
quieting  the  land  title  of  Claude  T.  Blumer, 
defendant  in  «mir,  u  againat  the  Iowa 
Bailroad  Land  Companj,  plaintift  in  error. 
UO  Iowa,  32,  106  N.  W.  342.  The  record 
discIoHes  that  Blumer  brought  hii  action 
by  a  petition  in  equity  under  the  Iowa  Code, 
claiming  to  be  owner  in  fee  simple  of  40 
acres  of  land  in  Woodbury  county,  Iowa, 
being  the  N.  E.  %  of  the  N.  E.  %  of 
tion  1,  township  89  north,  range  40  i 
containing  about  40  acrea;  averring  that 
the  plaintiff  and  his  immediate  grantor  had 
been  in  open,  notorious,  continuous,  and  ad- 
Terse  possession  for  more  than  ten  year* 
under  a  claim  of  title,  and  that  the  plain 
tiff  was  then  in  the  posseMion  of  the  same; 
and  that  defendant  made  some  claim  to  the 
•aid  estate,  and  prayed  that  he  be  quieted 
Id  his  title,  and  that  defendant  be  estopped 
from  setting  up  any  claim  adverse  to  his 

Defendant  answered  and  aet  up  gener*l 
denials  and  that  the  defendant  was  the 
owner  of  the  premises  by  virtue  of  an  act 
of  Congress  of  May  15,  1850  [11  SUt.  at 
li.  9,  chap.  £8],  making  a  grant  of  lands 
to  the  state  of  Iowa  in  alternate  sections 
In  aid  of  the  construction  of  certain  rail- 
ways in  that  state,  whereby  the  lands  were 
granted  to  the  state  of  Iowa  In  trust  for  the 
railway  companies;  that  the  act  and  tmit 
were  duly  accepted  by  the  state  of  Iowa,  by 
act  of  its  legislature,  approved  July  14, 1850; 
that  thereafter,  by  the  act  of  April  T,  1888, 
of  the  same  state  legislature,  the  Iowa  Falle 
&  Sioux  City  Railroad  Company  was  desig- 
nated to  construct  and  complete  the  por- 
tion of  the  railroad  west  of  Iowa  Falls, 
and  the  state  granted,  on  conditions  con- 
tained in  said  act,  the  unearned  por- 
tions of  said  lands  west  of  Iowa  Falls  to 
the  said  Iowa  Falls  &.  Sioux  City  Railroad 
Company,  and  that  all  the  terms  of  the 
act  bad  been  complied  with,  and  that  the 
same  were  rightfulty  subject  to  the  certifi- 
cation and  conveyance  to  the  said  railway 
company,  which   was  the  grantor  ot  the 

:  defendant. 
^  A  reply  and  amendment  were  filed,  and 
■  also  a  supplemental 'answer  setting  forth 
that  the  lands,  on  the  24tb  of  January, 
1903,  since  the  former  answer  in  the  case, 
had  been  duly  certified  to  the  state  of  Iowa 
in  trust  for  the  Iowa  Falls  ft  Sioux  City 
Railroad  Company,  and  had  boi?n  subse- 
quently patented  to  the  railroad  company 
by  the  governor  of  the  state  on  February 
2,  1603,  and  that  all  the  ri|;hts  and  title 
of  the  railway  company  had  been  succeeded 
to  by  the  defendant,  the  Iowa  Railroad 
land  Company,  and  prayed  to  b«  quieted 


in  It*  title  as  ag^nst  the  plaintiff.  By 
an  amended  reply  the  plaintiff  reiterated 
that  for  more  than  ten  years  prior  to  th» 
oonunencement  of  the  suit,  plaintiff  and  hia 
immediate  grantor  had  been  in  open,  no- 
torious, continuous,  and  adverse  possession 
of  the  premises  under  a  claim  of  right  and 
color  of  titl^  and  thAt  plaintiff  was  then 
in  possession  of  the  sune. 

The  lands  in  question  are  within  the  place 
limits  of  the  grant  to  the  state  of  Iowa 
by  the  act  of  Alay  IS,  18SB.  11  Btat.  at 
L.  chap.  28.  By  the  act  of  the  legislatura 
of  Iowa,  passed  July  14,  1856,  the  land* 
were  granted  to  the  Dubuque  &  Pacific  Rail- 
road Company.  The  map  of  definite  location 
of  the  line  of  the  road  was  filed  in  the  ofBoc 
of  the  Commissioner  of  the  General  Land 
Office  of  the  United  States  on  October  11, 
1860,  and  accepted  on  October   13,   18B0. 

The  legislature  of  Iowa,  on  April  7,  18Q8| 
passed  a  statute  (Iowa  Laws  1SS8,  chap. 
124,  pp.  184-187)  designating  the  Iowa  Falia 
ic,  Sioux  City  Railroad  Company  (grantor 
of  the  plaintiff  In  error)  to  construct  and 
complete  the  uncompleted  portion  of  the 
road  west  of  Iowa  Falls.  Sec.  1  of  the 
act  legalised  and  confirmed  the  contract  be- 
tween the  Dubuque  &  Sioux  City  Railroad 
Company  and  the  Iowa  Falls  &  Sioux  City 
Railroad  Company  "transferring  so  mudt 
of  the  Dubuque  k  Sioux  CHty  [successor  of 
the  Dubuque  ft  Paciflo]  Railroad  as  remain! 
to  be  constructed,  together  with  the  fran- 
ohises,  right  of  way,  depot  grounds,  and 
other  appurtenances  of  said  road  to  be 
completed,  also  transferring  all  right  and 
title  of  the  said  Dubuque  ft  Sioux  City  u 
Railroad  Company  to  so  much  of  the  lands  9 
granted  by  Congress  to  aii^ln  the  construe*  * 

of  said  rood  as  shall  appertain  to,  or 
be  legally  applicable  to  the  construction  of, 
the  uncompleted  part  of  the  Dubuque  A 
Sioux  (^ty  Railroad,  as  aforesaid,  except 
as  to  the  lands  hereinafter  granted  to  tlia 
Dubuque,  Bellevue,  ft  Babula  Railroad  Com- 
pany." Sec.  4  of  that  act  provides  "that 
so  much  of  land  grant  as  is  applicable  to 
the  onoompleted  portion  of  the  road  afora- 
said,  west  of  Iowa  Falls  ...  is  hereby 
oonfarred  upon  the  said  Iowa  Falls  ft  Sioux 
City  Railroad  Company,  subject  to  the 
terms  and  conditions  of  the  act  of  Congress 
granting  the  said  lands,  dated  the  16th 
day  of  May,  a.  d.  ISGQ,  and  the  act  amend- 
atory thereto  and  the  act  of  Congress  passed 
the  preeent  session"  (subject  to  certain  con- 
ditions as  to  the  time  and  manner  of  con- 
struction). 

The  railroad  company  complied  with  this 
act  as  to  the  completion  of  the  road,  bar- 
ing  done  so  by  January  1,  1872,  also  com- 
plying with  the  act  of  Congress  of  Marsk 
2,  1808  (IB  Stat,  at  L.  38,  ehap.  16),  n- 
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fidiliig  the  eompletlon  of  the  road  by  th>t 
date.  Tbe  trftct  of  Und  In  eontrorenf  wa« 
CgKin  selected  and  designated  \>j  tho  low* 
VaUi  *  Sioux  Citj  Bailrowl  Companj,  on 
June  19,  18B4,  and  on  April  24,  1886,  aa 
l«nd«  to  whi<^  the  oompanj  wsa  entitled 
nnder  uld  land  granta,  and  aaid  laat- 
■amed  aelection  mta  aompted  bf  the  regia- 
ter  and  reedver,  and  certified  to  the  Oom- 
mlaaioner  of  the  Qeneral  Land  OfSee  at 
Washington,  May  13,  1S85. 

In  December,  1868,  the  landi  were  Hated 
(Or  the  benefit  of  the  Dubnque  &  Padflo 
(ainee  Iowa  Falla  &  Sioux  Citj)  grant  un- 
der the  act  of  Ma7  IB,  1SS9,  but  afterwards, 
«n  Febniarf  21,  18S9,  the  tract  was  in- 
dnded  in  a  Mleetlon  of  the  state  ot  Iowa 
under  the  swamp  land  grant.  Under  the 
order  of  the  Seeretarjr  of  the  Interior  the 
lands  were  stricken  from  the  certified  liat 
with  a  view  of  determining  the  claim  of 
the  state  under  the  swamp  land  grant, 
which  claim  was  flnallj  rejected  on  Tebro- 
arj  le,  1878. 

5  The  lands  were  certified  pending  the  salt, 
January  ZO,  1903,  and  on  February  Z,  1903, 
■  the  lands  were  patented  by  the*govemor  ol 
Iowa  to  the  Iowa  Falls  A  Sioux  City  Bail- 
road  Company. 

On  October  2,  1883,  John  Carraher  (prede- 
eessor  !n  title  of  tlie  defendant  in  error) 
made  application  to  the  local  land  office  at 
Dei  Moines,  Iowa,  to  enter  the  lands  under 
the  timber  culture  act  (20  8tat.  at  L.  113, 
ohap.  190).  His  application  was  rejected 
and  Carraher  appealed.  The  rejection  was 
because  of  conflict  with  the  railroad  grant. 
On  December  3,  1883,  the  CommiaBloner  af- 
flrmed  this  action.  Carraher  appealed  to 
the  Secretary  of  the  Interior.  Afterwards, 
.  June  IT,  18DI,  the  Secretary  approved  the 
decisions  and  rejected  the  claim  of  Carraher. 
Fending  his  appeal,  on  Hay  31,  1888,  Car- 
raher made  another  timber  culture  entry 
(No.  60O-  Wben  the  Secretary's  decision 
of  June  17,  1801,  finally  rejecting  the  first 
application  ot  Carraher,  waa  promnlgated 
by  the  Commissioner  (July  11,  1691),  it 
was  also  directed  that  the  second  timber 
culture  entry  (of  May  31,  1888)  be  can- 
celed on  the  ground  tbat  it  had  been  al- 
lo^ved  without  authority, 

The  delay  in  certifying  the  lands  after 
the  final  declBion  against  Carraher  is  thus 
accounted  for  by  Mr.  Samuel  S.  Burdett, 
at  one  time  Commissioner  of  the  General 
Idnd  Ofl^ce,  and  attorney  for  the  plaintiff 
in  error  from  June,  1B8S. 

"On  July  15,  1801,  my  firm  advised  the 
Iowa  Railroad  I^nd  Company  of  the  Com- 
missioner's action  of  Jul;  II,  1301,  In  which 
the  Carraher  entry  had  been  canceled,  and 
received  in  reply  the  letter  thereto  attached 
and  marked  "Exhibit  B'  from  P.  B.  Hall, 


president,  dated  July  28,  1S91,  in  wUch  ha 
asked  that  wa  take  ansb  atepa  as  will  w 
suit  In  the  tiaet  In  qoeation  being  eertifled 
to  the  state  for  onr  benefit.' 

"Thereafter,  by  personal  application  by 
myself  and  other  members  of  my  firm,  ef- 
fort waa  made  to  secure  the  due  eartlflca* 
timi  of  the  land  tmder  the  gnut,  resulting 
in  a  promise  from  the  proper  ofllcials  of  the 
General  Land  Offloe,  glren  on  or  about 
Octobar  1,  1801,  that  the  tract  would  b« 
included  In  a  patent  whieh  was  than  about 
to  be  prepared.    ... 

"The  duty  of  certifying  the  traet  rested  ■ 
with  the  proper*  sfficialB  of  the  General  land  • 
Office,  and  was  in  fact  a  mere  elerioaJ  dnty. 
No  rule  required  the  filing  of  an  application 
in  writing  for  the  certification  of  lands  em- 
braced in  a  pending  selection,  and  the  prae- 
tlee  of  my  firm  in  such  matters  waa  to 
urge,  by  personal  request,  the  proper  of- 
ficials of  the  General  Land  Office  to  taka 
up  such  lista  and  prepare  the  t 
oertificate  for  the  action  of  the  C 
er  and  Secretary.  This  was  what  waa  done 
with  respect  to  the  tract  in  qnertlon  hero, 
and  our  requests  In  the  matter  resulted  in 
the  promise  that  the  land  would  be  ineloded 
in  a  patent,  such  aa  set  out  in  my  flrm'a 
letter  of  tbat  date,  to  P.  E.  Hall,  prcaident. 
Exhibit  "C.'  In  the  multitude  of  business 
transacted  by  my  firm  in  the  yean  aue- 
ceeding  the  action  referred  to.  ft  is  impoa- 
Bible  for  me  to  racollect  the  details  of  thia 
particular  matter,  nor  do  I  recollect  tha 
drcnrastances  under  which  the  promise  re* 
ferred  to  in  said  letter  waa  given,  but  that 
It  wsa  made  to  me  or  to  some  member  of 
my  firm,  as  a  result  of  urgent  requests  for 
proper  action,  ia  certain,  or  the  said  letter 
of  my  firm,  of  October  1,  1891,  Exhibit  '0,' 
would  not  have  been  written.  It  waa  the 
practice  of  my  firm.  In  all  matters  In  onr 
bands,  from  time  to  time  to  call  them  np 
by  personal  application,  with  a  view  to  se- 
curing action.  Wben  the  certification  final- 
ly issued,  on  January  22,  1903,  it  was  in 
response  to  a  personal  and  urgent  requeat 
from  my  firm. 

"I  know  of  no  delay  whatever  caused  bj 
either  the  Iowa  Railroad  Land  Company  or 
its  predecessors  in  Interest,  or  by  any  of 
its  agents  or  attorneys,  and  certainly  none 
by  myself  or  my  firm  In  eecuring  the  final 
issuance  of  title  by  the  United  Statea  to 
the  tract  of  land  in  question.  The  delay  in 
certifying  the  said  land,  after  the  Secre- 
tary's action  of  June  17,  1801,  was  wholly 
due  to  the  want  of  action  by  the  General 
[.and  Office,  the  company  and  its  agenta 
having  performed  every  duty  in  timely 
manner  required  by  the  rulea  of  the  De- 
partment. 
■The  first  oanae  of  delay  In  final  oertU- 
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e»tlMi  of  1^1  tnet  under  tbe  «(oreMid 

«  nDroad  grant  of  iSa.j  IG,  1&60,  wu  tha 

^  Miectfoa  by  the  atate  of  Iowa,  undor  the 

*  iwuap  land  gruit*of  1660,  vhioh  was  filed 

Fabruuy  El,  18C9,  and  embriced  uid  tract, 

which  Hiection  was  not  Q1U1II7  disposed  of 

b7  the  Imnd  Department  until  1878. 

"Tbe  nest  cawie  of  delay  vat  the  appeal 
of  John  Carraher  from  the  decision  of  the 
Oommissioner  of  the  Qeneral  I^nd  Office, 
dated  December  3,  1SB3,  to  make  entrj  of 
■aid  tract  under  the  provieion  of  tho  timber 
oulturo  law.  Delay  was  next  caiued  by  the 
lou  of  Camber's  application  papers  in  the 
General  Land  Office,  which  is  mentioned  in 
the  letter  of  the  CommiBsioner  to  Mr.  Van 
Derenter,  dated  September  9,  1887,  Doc  No. 
1,  of  this  deposition,  and  that  of  the  Com- 
mlsaioner  to  Geo.  W.  Wakedeld,  Esq.,  Doe. 
No.  4,  of  this  deposition.  Tbe  next  cause 
of  delay  appears  to  have  grown  out  of  the 
eontantlou  made  in  behalf  of  Carraher  In 
■apport  of  bis  appeal,  that  the  railroad 
grant  had  been  fully  satisfied,  and  that 
this  tract  was  not  needed  to  fill  up  the 
quota  of  lands  due  under  tbe  grant.  This 
made  neceBEary  the  adjustment  of  tbe  grant 
which  took  place  on  April  9,  IBBl,  as  al- 
ready detailed. 

"thereafter  the  Secretary  diapoaed  of 
Carraher's  appeal  on  Jane  17,  1891.  The 
delay  in  certifying  tha  land  under  grant 
wliich  lubaequently  ensued,  occurred  In  the 
Qeneral  Land  Office.  Aa  to  the  causes  of 
titifl  last  delay,  I  have  no  certain  knowl- 
edge, but  I  can  state  it  as  a  fact,  that  be- 
tween the  dat«  of  the  Secretary's  final  de- 
cision on  the  Carraher  application,  down  to 
a  Tory  recent  date,  the  railroad  division  of 
th*  General  Ls^d  OBice  has  been  overbur- 
draied  with  work  consequent  upon  the  duty 
of  adjusting  all  of  the  railroad  land  grants 
made  by  Congress  In  aid  of  railroads,  which 
was  cast  upon  the  Land  Department  by 
the  provisions  of  the  act  of  March  3,  1B87 
(24  Stat,  at  L.  Sfia,  chap.  376,  U.  B.  Comp. 
SUt.  1901,  p.  1696).  For  tbe  moat  of  tbe 
time  during  that  period  tbe  force  of  clerks 
in  that  division  was  insufficient  to  promptly 
perforin  tbe  necessary  labor  attendant  up- 
on such  adjustments  and  tha  conveyance  of 
lands  under  tbe  grants.  Tbe  delay  In  cer- 
tifying the  tract  in  question  may  have  bean 
due  to  these  conditions." 

Messrs.  Charlea  A.  Clark  and  Vniliam  G. 
Clark  for  plaintiff  In  error. 
Hessra.  Conatant  R.  Marks  end  Henry  C. 
H  Gardinar  for  defendant  in  error. 

« 

* .  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court; 

The  original  grant  of  May,  IBM,  was 
In  pngtmM.     The    title    passed    from    tha 


Unitad  States  and  Tested  in  the  state  of 
Iowa  on  October  IS,  186S,  when  tbe  map  oi 
definite  location  was  lodged  in  the  General 
Land  Office,  and  the  right  of  the  company 
then  attached.  Sioux  City  &  L  F.  Town 
Lot  k  Land  Co.  v.  Griffey,  143  U.  S.  32, 
38  L.  ad.  04,  12  Sap.  Ct.  Rep.  362. 

Under  tbe  decisions  made  by  this  court 
in  Deaeret  Salt  Co.  v.  Tarpey,  142  U.  S.  £41, 
36  L.  ed.  999,  18  Sup.  a.  Bep.  158,  and 
Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  fi32,  48 
L.  ed.  291,  24  Sup.  Ct.  Bep.  188,  notwith- 
■tanding  the  patent  had  not  been  issued, 
tbe  railway  company,  grantor  of  tbe  plain- 
tiff in  error,  having  succeeded  to  the  right 
and  title  of  the  original  company,  and  com- 
plied with  all  tbe  terms  and  conditions  of 
tbe  grant,  as  required  in  tbe  legislation  of 
Congress  and  the  acts  of  the  Iowa  legis- 
lature after  the  acceptance  of  the  grant 
by  the  state,  was  in  a  position  and  clothed 
with  the  requiaite  title  in  order  to  transmit 
the  same  to  another  who  might  have  ra- 
coTered  possession  of  the  lands,  and  it  could 
itself  have  brought  an  action  in  ejectment 
to  oust  one  holding  adverse  possession 
thereof,  and,  being  clothed  with  these  righto, 
waa  in  such  position  that  the  statute  of 
linutations  would  ran  against  It  in  favor 
of  one  who  occupied  the  premises  by  ad- 
vene poaaeaalon  under  color  of  title.  This 
was  distinctly  decided  in  the  Toltec  Ranch  ^ 
Company  Case,  wherein  it  was  held  that  * 
thsi*statute  of  limitations  would  run  againat  ' 
tbe  railroad  oompany,  thua  situated  toward 
the  lands,  although  the  patant  had  not  ia- 

It  is  sought  to  withdraw  this  case  from 
the  application  of  the  doctrine  of  Deserat 
Salt  Co.  r.  Tarpey,  and  Toltec  Ranch  Co. 
V.  Cook.  It  h  argued  that  g  4  <>'  t>>«  ^<* 
of  May,  18G6,  provided  that  If  the  roads 
were  not  completed  in  ten  years  the  un- 
sold lands  should  revert  to  the  Unitad 
SUtea;  that  on  March  10,  1868,  tbe  etaU 
of  Iowa  resumed  the  grant  of  lands  as 
made  to  the  original  grantees;  that  by  act 
of  June  2,  1864,  Congress  provided  in  |  81 

"That  no  lands  hereby  granted  shall  ba 
certified  to  either  of  said  companira  until 
the  governor  of  the  state  of  Iowa  shall 
certify  to  the  Secretary  of  the  Interior  that 
the  said  company  has  completed,  ready  for 
the  rolling  stock,  within  one  year  from  the 
first  day  of  July  next,  a  section  of  not 
less  than  twenty  miles  from  the  present 
terminus  of  the  completed  portion  of  said 
railroad,  and  in  each  year  thereafter  an 
additional  section  of  twenty  miles;  but  tha 
number  of  sectiona  per  mile  originally  an* 
tboriied  ahall  be  certified  to  each  company, 
upon  proof,  as  aforeaaid,  of  the  compleUcB 
of  the  aditional  sections  of  the  road  as 
aforaa^d;   and  upon   the   faHnra  <rf  attkOT 
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Minpuij  to  oomplete  either  icetlon  %m  %ton- 
•aid,  to  bft  annuallj  built,  tbe  portion  ol 
Um  I&nd  remaining  uncertified  ahill  beooma 
■nbject  to  tbe  control  mi  diipositton  of  the 
lagiBl&tura  of  the  stAts  of  Iowa,  to  ud  in 
tlio  eompIetioQ  of  euch  roftd."  [13  Stat,  at 
L.  OS,  chap.  103.] 

And  It  is  MxgatA  tlut  the  effect  of  thli 
Motion  ma  to  Itold  the  legal  title  until 
tbe  raUwaye  vere  Irailt  and  completed,  u 
therein  epedfled,  and  tliat  the  Iowa  Falls  & 
Bioux  Citf  Railroad  Company  ncTer  took 
the  legal  title  to  the  land*  in  controversy 
until  certified  und^  g  8  of  the  act  of  18S4, 
wUch,  it  ie  alleged,  waa  not  until  January 
20,  1903,  followed  by  the  gOTemor'e  patent 
of  Febmary  2,  1903. 

But  when  the  grant  !■  in  pra»enti,  and 
nothing  remaine  to  be  done  for  the  admin- 
btration  of  the  grant  in  the  Land  Depart- 
5  ment,  and  the  eonditioni  of  the  grant  have 
•  been  compiled*  with  and  tbe  grant  fully 
earned,  a*  in  thie  caee,  notwithatandlng  tlM 
want  of  final  certification  and  the  Issue  of 
the  patent,  the  railroad  company  had  such 
title  as  would  enable  it  to  maintain  eject- 
ment against  one  wriMigfally  on  the  lands, 
and  title  hy  prescription  wonid  run  against 
It  In  fayor  of  one  in  adTeree  possession 
der  color  of  title.  Deeeret  Salt  Co.  t.  ' 
pey,  and  Toltee  Ranch  Co.  v.  Cook,  supra. 
Applying  and  giving  weight  to  the  ded- 
dons  thus  recently  rendered  in  this  court, 
we  think  the  debatable  proposition  in  the 
ease  ooncenu  not  the  title  of  the  railway 
oompany,  or  Its  right  to  have  maintained 
an  action  to  recover  tbe  premlsea,  but  in- 
volvee  the  right  of  Carraher,  and  the  de- 
fendant in  error  as  his  successor,  to  claim 
the  title  to  the  premisee  by  adverse  pos- 
•essIoB. 

We  think  the  record  discloses  that  for 
more  than  ten  years  required  by  the  Iowa 
•tatate  to  ripen  such  title,  Carraher  was 
In  poeseesion  of  the  premises.  He  had 
planted  a  large  number  of  trees;  caused 
the  lands  to  be  cnltivated;  had  raised 
crops  1  had  vKited  the  lands  to  othen,  and 
was  understood  to  be  claiming  the  owner- 
•blp.  The  answer  of  plaintiff  In  error  to 
this  claim  of  title  is  that  Carraher  was  not 
In  posseesion  of  the  premises  claiming  title 
In  good  faith. 

The  record  shows  that  in  1S83,  by  an 
entry  under  the  timber  cnltore  act,  Car- 
raher claimed  this  40-acre  tract.  As  we 
have  seen  In  the  statement  preceding  this 
opinion,  his  application  was  rejected  by  the 
register  of  the  General  I^nd  Office,  whose 
decision  was  affirmed  by  the  OommlsBioner 
and  ultimately  by  the  Secretary  of  the  In- 
terior. Pending  his  appeal,  Carraher  made 
a  second  application  for  the  lands  to  the 
register  of  the  land  offlc^  and  a  receiver's 


'  receipt  was  issued  to  Um.  litis  reedver's 
receipt  wta  dated  May  31,  1888,  and  is  as 

Application  No.  60T> 

Receiver^  Receipt  No.   SOT. 
Receiver's  Office,  Des  Hoines,  Iowa, 

Uay  81«t,  ISaS.     - 

Received  of  John   Carraher  tbe  sum   of  j 

Nine  Dollars  'Mnts,  being  the  amount* 

of    fee    and   eompensation    of    register   and 

receiver  for  tbe  entry  of  northeast  of 

N.  E.  quarter  of  section  1,  in  township  89 
of  range  40,  nnder  the  Ist  section  of  the 
act  of  Congress  approved  June  I4th,  187^ 
entitled  "As  Act  to  Amend  an  Act  Entitled 
an  Act  to  Encourage  tbe  Growth  of  Timber 
on  the  Western  Frairles." 

ID.OO.  U.  r.  McHenry,  Receiver. 

Indorsed;  State  of  Iowa,  Woodbury 
county,  filed  for  record  this  Bth  day  of  Deo, 
1891,  at  8  o'clock  p.  u.,  and  recorded  In 
book  40,  Lands,  page  IBS,  0.  A.  DeHna, 
Recorder.    P.  Shontx,  Deputy. 

It  was  inclosed  to  Carraher  la  »  letter, 
of  which  the  following  is  a  copy: 

Sioux  CU.J.  Iowa,  Jane  2,  I8SS. 
Wf   John  Carraher, 
Uy  Dear  Sir:— 

I  have  the  pleasure  of  banding  you  here- 
with your  timber  culture  entry  reoeiver'a 
receipt  No.  C07  for  N.  E.  V«  of  N.  B.  Vi.  1. 
89,  M. 

Respeotfully, 

Geo.  W.  Wakefield. 
F,  8.  Ton  can  take  possession  and  proceed 
to  BMUply  with  the  timber  culture  laws. 


ner  we  have  already  stated  and  held  it  un- 
til 1901,  when,  shortly  before  his  death,  he 
conveyed  the  premises  to  the  defendant  la 
error.  The  contention  Is  that  this  posses- 
sion could  not  have  been  In  good  faith,  with 
any  expectation  of  obtaining  title  from  the 
government  at  the  conclusion  of  the  eight 
years  required  by  law  in  which  to  earn  it) 
that  Carraher  knew  that  his  first  applica- 
tion nnder  the  timber  culture  act  had  bemi 
ejected,  and  afterwards  that  decision  waa 
affirmed  on  appeal  in  I8S1,  and  that  he 
could  not  have  continued  in  the  occupation 
of  the  premises  in  good  faith  under  claim 
of  title. 

The  record  shows  that  when  the  Seere-  g 
tary  of  the  Interior  (July  11,  1801)  aQlrmed" 
the  decision  against  Carraher's  fint>timber* 
culture  entry,  the  Commibsioner,  in  advising 
the  register  and  receiver  at  Dca  Moines  by 
letUr   of   July    19,    1861,   of    that   decision, 
added:    It  appears  that  on  May  31,  1881^ 
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man  ttam  Utru  tmtb  titer  tha  njeethm 
of  hli  application,  and  while  his  ease  waa 
pending  befora  th«  SecreUxy  of  tha  Interior 
mi  appeal,  jatu  affioe  allowed  Ckrraher  to 
make  timbw  culture  entry  607  of  the  land. 
The  aotloB  vaa  without  authoritj  and  the 
entry  haa  tbia  day  been  eancaled."  It  doea 
not  appear  that  Carraher  waa  notifled  that 
thla  enti7  SOT  had  bean  canoeled,  nor  waa 
he  ever  sailed  upon  to  appear  in  Tafereooa 
to  the  came,  and  tbe  letter  of  the  Oommla- 
•loner  diadoaea  that  the  regiater  of  tbe  land 
<^ce  at  Dea  Uolnea  ahould  not  hare  al- 
lowed the  entry  to  be  nwde,  and  that  it 
waa  aummarily  eanoaled  without  notioe  or 
hearing.  Carraber  had  been  adviaed  by  the 
letter  from  hia  oounael,  who  had  beoonie  a 
Judge  of  a  aonrt  in  Iowa,  that  be  mi^t 
take  poaaeasion  and  proceed  to  oomply  with 
the  timber  culture  law,  Aa  far  aa  the 
record  abowa,  he  heard  nothing  fuitlier  from 
Ua  entry,  knew  nothing  of  ita  aanunary 
eancelation,  and  no  attempt  waa  made  to 
toturb  hia  poaaeaalon  of  the  premlaea. 

Tbe  aupreme  oourt  of  Iowa  held  that 
there  waa  nothing  in  theae  facta  to  ahow 
that  Carraher  waa  not  acting  In  good  faith, 
and  witb  tbe  belief  that  be  would  aeqnire 
title  under  the  laat  entry  nnder  the  timber 
Bulture  act,  and  wa  are  not  prepared  to 
diatvrb  thii  holding. 

After  1891,  aa  we  have  aeen,  the  railway 
oompany  waa  In  poaitlon  to  have  ousted 
Um  from  the  premlaea  and  aaaerted  ita 
nperlor  title  and  right.  It  did  not  attempt 
to  do  thl^  and.  ao  fu  aa  the  raeocd  dia- 


eloaea,  made  no  objection  to  Oamber  plant- 
ing and  cultlTatlng  the  treea  reqaired  bj 
the  aet  of  Congreaa  to  perfect  Ua  title  un- 
der the  aeeond  application.  His  poeseasion 
waa  certainly  open,  notorioos,  continuous, 
and  adTerae,  and,  nnleaa  he  waa  acting  ia 
bad  faith,  waa  ancb  aa  would  ripen  into 
full  title  aa  againat  the  railway  company, 
K  falling  to  asaert  ita  rIgtaU  within  the 
period  of  the  etatute  of  limitation.  While,  ^ 
nntil  the  time  had  run  required  by  the  $ 
■Umber  culture  act,  Oarraher  would  hare  * 
been  In  no  poaltion  to  claim  title  aa  againat 
the  government,  be  waa  occupying  a  hoatlle 
attitude  toward  tbe  railway  company,  and, 
while  recognizing  title  In  the  United  Statea, 
he  expected  to  acquire  title  from  H,  had  ex- 
eluded  all  othera  from  the  uae  and  oocnpa- 
tlon  of  the  land,  and  held  under  no  other 
title.  The  aupreme  oourt  of  Iowa  haa  boU 
that,  under  anch  clrcumatancea,  the  itatnU 
of  Itmitationa  of  Iowa  would  run  fn  Ua 
faTor  aa  againat  tbe  railroad  eompany,  and 
we  find  no  reaaon  to  dlaturb  that  oonelualoB. 
And  for  more  than  ten  yean  that  eompany 
was  In  such  position  under  tta  grant  that 
h  might  haTe  maintained  an  action  la  ajeet- 
ment  and  aaaerted  ita  title  to  th*  pnmlaas 
aa  against  Oarraher. 

We  find  no  error  In  the  Jndgmaat  of  tb* 
Bupreme  Court  of  Iowa  and  it  will  be  af- 


3,GoogIc 


FOLLOWING  ARE  MBMORAITDA 

or 

CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1906, 

WTTHOirr  OPINIORI  AITD  HOT    ■LiKWEERI   OS   OTEEHWIgB    KSPOSTSD   IK  THIS  XDITrOS, 


Bmkr  a.  IduJOt,  M  Speetal  Muter,  et 

•I,  Pltuntifft  Ml  B-Tor,  v.  NoBTHraK  As- 

evmuttx  CoupAKT.     [No.  61.] 

In  Brror  to  the  Diitrict  Court  of  the 
United  State*  for  tha  Diatrtct  of  Porto 
Kioo.  See  aame  cmae  below,  1  Porto  Blco 
red.  Bep.  120. 

Mr.   Fritg   V.   BriMen  for   plaintiffe   la 

Mmmtm.  F.  E.  Dealer  Mid  P.  D,  UcKeiuteff 
for  defsndJLnt  In  error. 

October  B,  190S.  Dinaiiied,  per  cUpuU- 
tion,  on  motion  of  Ur.  Frederie  D.  McKen- 
M{j  tor  the  defendjnt  In  error. 

AHCBiauT   Eatlboad   Govpabt   of  Pobto 

BiCO,  Plaintiff  HI  Brror,  «.  JOAH  Matiai 

Febhaitok.    [No.  SG.] 

In  Error  to  the  District  Court  of  the 
United  SUtee  for  the  District  of  Porto 
Kioo. 

ir«Mra.  F.  E.  Demter,  F.  D.  UoKennoy, 
utd  J.  B.  f  Jownery  for  plKintiff  in  error. 

No  Bppe«nuice  for  defecdaDt  In  error. 

October  9,  1906.  DiemUsad  with  coata, 
on  motion  of  Mr.  Frederic  D.  McKenney  for 
the  plkintiff  in  error. 

Nkvpobt  Newb  k  Old  Point  Railway  A 

SsMfTTBiQ  CoHPADT,  Plaintiff  in  Error,  v. 

HuinoN   Roads   Railway  A,  ELicmo 

CouFAin  et  al.     [No.   B] 

In  Error  to  the  Supreme  Court  of  Appeftli 
of  the  State  of  Virginia.  See  nme  com  be- 
low, 102  Va.  795,  47  S.  E.  839. 

Ueatr:  Fred  Barjt^  uid  B-  Gordon  Cunt- 
njn;  for  pUintiff  In  error. 

Mr.  R.  0.  Bickford  for  defendant  in  error. 

October  9,  1900.  Ditmined  with  eoeta, 
OB  motion  of  coutuwl  for  the  pl»ititiff  in 
error. 


AiUAiTOE  Gab  &  Elbctrio  Coupaht,  At>- 

pellant.  v.  THs  Cnr  OT  AlliamOE.   (Koa. 

lei  and  162.) 

Appeals  from  the  Circuit  Court  of  the 
United  State*  for  the  Northern  District  of 
Ohio. 

Mr.  Wm.  B.  Sandere  for  appellant. 

No  appearance  for  appellee. 

October  9,  ISOa.  Diamiaied  with  coste, 
fia  motion  of  oouneel  for  the  appellant. 


CoTMOTOH  «  CnfontKATi  Bbidoe  Coitpaitt, 

Plaintif  in  Error,  p.  The  Crrr  0»  Co»- 

InQTOK.     [No.  183.] 

In  Error  to  the  Court  of  Appi>als  of  the 
Stata  of  Kentuck;. 

Mr.  8.  D.  Rouaa  for  plaintiff  In  error. 

No  appearance  tor  defendant  in  error. 

Oetober  9,  1906.  Ditmi^ted  with  coati, 
on  motion  of  connaet  for  plaintiff  in  error. 


Oklaboua    Gab    ft    Elzctrto    Coupakt, 

Plmntiff   tn    Error,   o.    Mybtli    Luekbt. 

[No.  a03.] 

b  Error  to  the  Snpreme  Court  of  the 
Territoi7  of  Oklahoma. 

If essrt.  D.  T.  Flynn  and  0.  B.  Amci  for 
plaintiff  in  error. 

Mr.  Ohttter  Howe  for  defendant  in  error. 

Oetober  S,  1906.    Diimi«ted,  per  stipula- 


Union    Pachto   Kailboad    Coupaitt,    4p> 

pellani,  «.  BobEBr   0.  FinK,  Treasurer, 

ete.,  el  al.    [No.  22.J 

Appeal  from  the  Circuit  Court  of  the 
Unitea  SUtea  for  the  District  of  Nebraska. 

Mestr$.  Mamoell  Evartt  and  John  V. 
Baldunn  for  the  appellant. 

ifr.  Norria  Broom  for  appellee. 

October  9,  lOOS.  Divmitied  with  coeti, 
on  motion  of  Mr.  Maxwell  Evaita  for  tlw 
appellant. 


Chicaoo,  BuBLiKaTOH,  ft  QumoT  RAn.wAT 

COHPAKT,   Appellant,   v.   A.   F.   CABLSCm 

et  al.     lt^o.  23.] 

Appeal  from  the  Circuit  Court  of  the 
United  SUtes  for  the  District  of  Nebraska. 

UeiiTt.  Charles  J.  Oreene  and  Ralph  W. 
Breckenridge  for  the  appellant. 

Mr.  Norria  Broken  (or  appellee. 

October  9,  IBoe.  Ditmieeed  with  costs, 
on  motion  of  Mr.  Maxwell  Evarte  in  behalf 
'of  counsel  for  the  appellant. 
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OaOKOt  D.  OOIXIITS,  PlainUff  m  Brrvr, 
Tkoiub  F.  (yNnx,  Sheriff  of  the  Cltj 
■nd  Goimt7  of  Ban  FnuioiwM,  0*1.    [N< 
462.] 
Id  Error  to  the  Superior  Court  of  the 

dtj  Mtd  Couot^  of  San  Fnuieisco,  State 

ot  CklitoTDi*. 
Vr.  William  Boff  Cook  for  the  defendant 

to  error. 
October  9,  10DS.    Docketed  And  ditmiaied 

with  cotts,  on  motion  of  Mr.  William  HoS 

Cook  for  the  defendant  in  error. 


EULi  On  SAifPLino  Oomp&nt,  PeUUoMr, 
«,    DunoAN    Chishoui,    Tnutee.      [No. 
142.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appe«,li 

the  BiKhtb  CSrcnit.    See  nine  um  below,  7B 

a  G  A.  472.  144  red.  670. 

Jfr.  Henry  U.  Teller  for  the  petitii 

ifean-j.  O.  A.  ffratMlan&wrff,  *.  O.  Brtm- 

ienburg  and  Joel  F  VaiU  for  reapondent. 
Ootober  15,  1906.    Denied. 


M.  P.  Rncn,  PeUtioner,  «.  Noktr  Cun- 

UNA  Lakd  axb  Tnura  Cotaurr  et  ol. 

[No.  8SS.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtae  Cirenit  Court  of  Appeals  for 
the  Sixth  arcDit.  See  nme  caaa  below,  72 
O.  a  A.  287,  141  E^d.  821. 

Mr.  fienrv  E.  IngertoU  for  the  petitioner. 

Mr.  R.  B.  L  Mountoaitle  for  the  respond- 
enta. 

October  IS,  1900.    Denied. 


Axnruw    WcnrasB   et    al.,   Petitionere,    t>. 

Joseph  E.  Fine.    [No.  30S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Conrt  of  Appeals  for 
the  Second  Circuit.  See  eante  cue  below, 
76  a  a  A.  60e,  146  Fed.  24& 

Jfr.  F.  U.  Ceaki  for  the  petitioner!. 

Mr.  Adolph  Blooh  toi  the  respondent. 

October  IS,  1906.    Denied. 


Cl»m«lq  Okeoo,  PetttMrner,  v.  Tax  Srxui- 
BHip  Sabku,  etc     [No.  322.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Conrt  <rf  Appeal*  for 

the  Second  Circuit.     See  eante  ca««  belon, 

17  a  a  A,  832,  147  Fed.  106. 

Mr.  Wilford  II.  Bmilk  for  the  petitioner. 
Jfr.  Percy  S.  Dudley  for  the  reapondent 
October  IS,  1900.    Dented. 


Dklawab^  IiACKAWAmTA  A  WnmiT  Bail- 
BOiD  OOHPAin,  Petitioner  «.  Wiluam  W. 
Rdttkb  el  al..  Executors,  etc  [No.  SSO.] 
PatiUon  tor  a  Writ  of  Certiorari  to  the 

United  Btatea  Circuit  Court  ot  Appeal*  for 

the  Second  Circuit.    See  aanie  cbm  betow,  TT 

a  G  A.  315.  147  Fed.  51. 
V«ear«.  WiUiarn  D.  (hithrie  and  Btnrjf  D. 

ffotoMciea  for  the  petitioner. 

Mr.  Auguwtue  Tan  Wyek  for  Uie  reipond- 

October  IB,  1900.    Denied. 


DAVm    MAcEcirziK,    PeticJOMer,   v.   Jajoi 
Pkabe,  Sheriff,  etc     [No.  337.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  Btetea  Cironit  Court  of  AppeaU  tor 

the  Seventh  Circuit. 

Ifr.  Robert  Q.   Dyrenforth  tor  the  petl- 

Mr,  Earrie  F  ITttliama  for  the  r 


October  IS,  1900.    Deniad. 


Saqctaw  Matob  Coupaitt,  PetiHonam,  *. 

DiAHoiTD  Hatoh  CoifPAirr.     [No.  S9T.] 

PetiUon  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Court  of  Appeal*  for 
Oie  Sixth  Circuit  See  same  cast  below,  T4 
G  G  A.  59, 142  Fed.  727. 

Meten.  R.  A.  Parker  and  OhwUe  F.  But- 
ton for  the  petitioner. 

Mr.  JoKn  R,  Nolan  for  the  reapondent 

October  15,  I90S.    Denied. 


CuvBEBLAnn  TBLEPBom  ft  Tklxsuph  Gov 

FAITT,     PatitHMi«r,     d.     MatOB    AJni    CRT 

Oounou.  or  Naskvilu,  Txira.   [No.  430.] 

Petition  tor  a  Writ  of  Certiorari  to  the 

United  SUtea  Circuit  Court  of  Appeal*  for 

the  arth  Circuit.    See  same  caM  below,  76 

G  C.  A.  2BT,  14B  Fed.  flOT. 


New  Yosx  ErtiiiNa  Joubkal  PuBUSBiira 

CouPAirr,  PetitioiMr,  «.  Joseph  Bnioif. 
[No.  441.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  Statea  Circuit  Court  of  A^ieali  for 
the  Second  Circuit  See  sanw  case  below, 
77  C.  G  A,  36«,  147  Fed.  224. 

Vftere.  Edward  T.  Fenurick  and  Clarenem 
J.  Bkeam  for  the  petitioner. 

Jfr.  Sdxoard  K.  Jonee  for  the  rMpo 

October  IS.  1900.    Dmiad. 
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AriMfTia  Tbaksposi  CoupAirr,  OlMmont, 

«te^  Petitwiter,  v.  FSAiroBS  M.  Baxreb. 

[No.  442.] 

Petition  lor  «  Writ  of  Certionri  to  the 
United  Btjitei  Circuit  Court  of  A.ppea1a  for 
ths  Second  Olrcnft.  See  nmo  cut  behnr,  77 
a  a  A.  217,  146  Ted.  609. 

Mr.  J.  Parhtr  JCtrlm  for  tha  petitioner. 

Jfr.  Ltmia  H.  Porter  tor  the  reepondent. 

October  IS,  1906.     D«M«d. 


Jaus  p.  Stkwabt  «f  ol.,  FaUttontri,  «.  H. 

8.  Weight.    [No.  443.] 

Petition  lor  »  Writ  of  Certiorari  to  the 
United  State  Cirouit  Court  of  Appeals  for 
the  Ei^th  Circuit.  See  same  cue  below, 
77  G.  a  A.  490;  147  Fed.  821. 

Mr.  W.  B.  RoborttiM  tow  the  petitionen. 

Mr.  JoS»  W  HalUburUm  for  the  reapond- 


Uotober  IS,  IBOS.     Dtniai. 


■X  PASTE:    Iir   THE  MaTTEB   OF   THE   SXII- 

XOA  Natioh  tt  at.,  Petitmitrt.     [No.  — , 

Original.] 

Motion  tor  Leave  to  File  Petition  for  a 
Writ  of  Mandaniua. 

Mr.  Ohetter  Eowt  for  petitioners. 

IfeMTf.  W.  H.  Robeson,  J.  /.  SeinplUU,  A. 
B.  Browne,  and  ileaander  Britton  for  i*- 
i^ndenta. 

AttitUtat  Attomes  General  Van  Ortdel 
tor  the  United  States. 

October  IS,  IMS.    Danied. 


AnAimo  Tbdst   Coupakt,  PettUonar,  «; 

Bdoab  G.  Chafuan,  Receiver,  ete.,  at  at. 

[No.  413.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeal*  bx 
the  Ninth  Circuit. 

Me— re.  Eiward  B.  Whitney  and  fitonley 
IP.  Dexter  for  petitioner. 

Mr.  Edgar  O.  Chapman  tor  reapondenta. 

October  IS,  IBOO.     Qranted. 


Eehht   AuTOLn   Biohabosoit,   aa   Tmseee, 

ete.,  Petiltoner,  «.  John  M.  Seat  »( 

[No.  433.] 

Petition  tor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  John  Brooke  Leauitt  for  petitioner. 

Jfr.  B.  a.  Theall  for  reBpondenta. 

October  IS.  1906.    Oranted. 


Fbajix  D.  ZnXt  Plaintiff  in  Error,  «. 
JiRMBs  OF  thx  CracuiT  Cotjnr  or  th« 
Uirmtn  Statu  fob  the  Eabtkbh  Duh 

TBIOT  OF  VlBQUOA.      [No.  297.] 

In  Error  to  the  United  SUte*  Circuit 
Court  of  Appeals  for  the  Fourth  CIreoIt. 
Bee  same  eaae  below,  7B  Ol  a  A.  665.  14t 
IW.887. 

Ueeare.  0.  L.  Fraileg,  R.  D.  Browm, 
MaUolm  Lloyd,  Jr.,  Oharlea  H.  Burr,  and 
A.  8.  WorthiHffton  for  plaintiff  in  emr. 

IfMtrs.  D.  Lawrenne  Orover,  razemell 
Taplor  and  Bampton  h.  Oa/reon  tar  defend- 
ut  In  error. 

October    15,    190S.      Order   affirmed   witk 


GBAHAM  a  HoBIOn  TBAHSPOBTATHm   Goic- 

7AJTT,  Appslloot,  «.  Cuia  Suipuuiiiiiiis 

CouPAiTT.     [No.  339.] 

Appeal  from  the  District  Court  of  th* 
United  States  for  the  Northern  Diatriet  of 
Illinois. 

Jfr.  CAarlet  S.  Krem«r  for  the  appellant, 

Meerr:  Harvey  D.  Ooulder,  8.  B.  Holdingf 
and  Frank  B.  Ma»ten  for  the  appellee. 

October  IC,  1903.  Decree  affirmed  with 
eosta,  on  the  anthority  of  PeopWi  Ferry  0*. 
V.  Been,  20  How.  393,  15  L.  ed.  961;  Roaok 
:  Chapman,  22  How.  120,  IS  L.  ed.  294; 
Edioardt  t.  Elliott,  21  Wall.  632,  22  L.  ed. 
The  Robert  W.  Paraone  [Perry  v. 
BavMa)  191  U.  5.  17,  48  L.  ed.  73,  £4  Supi. 
Ct.  Rep.  8,  and  eases  cited. 

0.    W.    BuBTEi    e(   al.,  AppeUanUe    «.    J. 
Oeobqb  Wbiqht,  United  S^te*  Indian  In- 
spector, et  oL     [No.  39.] 
AppcAl  from  the  United  SUtes  Circuit 

Court  of  Appeals  for  the  Eighth  Circuit. 
Mr.  Wm.  W.  Hutohinge  for  appellants. 
No  appearance  for  appelleee. 
October  17,  1906.    Diemieeed  with  ooato. 

pursuant  to  the  Tenth  Rule, 

Blbbt  R.  Robinson,  Petitioner,  v.  Aiiebi- 

CAN    Cab   ft   FOUNDBT   COKPAlfT.         [No. 

1<S.1 

Petition  for  a  Writ  of  Certiorari  Ut  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Seventh  QrcnlL  See  Bame  caaa  below, 
68  a  O.  A.  B31,  135  Ted.  693. 

Mr.  J.  Qraif  Luoae  for  the  petitioner. 

MeesTt  .Thoma*  A.  Banning  and  EpJtratm 
Banning  for  the  respondent. 

October  22,  1908.    Denied. 

Bodtbebn  Railway  Coufant,  P»lition«r,  «w 

Mattie  J.   Brnrrs,  Administratrix,  eta. 

[No.  318.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  E^Ctb  Circuit.  See  same  «••  below,  TO 
a  0.  A.  688, 144  Fad.  948. 

Jfr.  Milton  Eumee  lor  the  petitioner. 

Mr.  liickaTd  W  Walker  for  the  respond- 


October  22,  1906.    DtiMd, 


Uooglc 


ITS 


ST  SUPRBUX  COUBT  HEPORT&R. 


Oct.  ! 


Out  Douminr  SrsucasiF  COkfutt,  Own- 
er, ote.,  Petitionar,  v.  PBUnra  Giuiok^ 
AdministMLtor,  eta.    [No.  SSO.] 
FeUUoti  lor  «  Writ  of  Ceiiiorttri  to  tlw 

Onlted  States  Circnit  Court  of  Appcftli  for 

tha  Becond  Cironit. 
Mr.  Barrtttgtott  P»tnam  for  petitimiar. 
Metn.   J,    Fark«r    KirUH    uid    Qtorgt 

"WMtfieU  Betta,  Jr.,  for  retpondent. 
Ootober  22,  11)08.     OnnUd. 

AnAjc  ItosEnsKBOKi,  Petitioittr,  «.  JosDS 

H.  HASua.    [No.  366.] 

Patition  for  «  Writ  of  Certlorul  to  Um 
fJaU«d  SUtM  Circnit  Court  of  AppeftU  for 
Ot  OX^th  arenlt  8m  mom  ^  bataw. 
78  a  O.  A.  22B,  1«  rtd.  448l 

ir«Mr«.  J.  J.  DarlJHffon  utd  /MM  O. 
Jvttn  for  tht  patitionar. 

JfMM-t.  BofMtor  OMMTMi  ffoyf  ud  £»■ 
•MMf  AttOTMy  0«)Mral  Aobft  lor  tlw  r*- 


Octobar  22,  1»M.    Denied. 

IfoUTB  finraa  «f  «!.,  r«MrioMr<,  «.  XuiLn 

Saxuhxki.     [No.  414.] 

PaUtlon  for  a  Writ  of  CerUonul  to  the 
Onited  Stataa  drault  Court  of  Appenla  for 
tha  Secona  Circuit     Sea  Hisa  cue  bdow, 

rr  a  a  A.  4it.  147  Fad.  ten. 

Mturt.   Oharlea  £.  AOm,  Leopold  Wat- 
taoh,  uid  Charl«*  0.  Co*  for  tho  peUtlonen. 
Mr.  Antonio  Knauth  for  tbe  responda&t. 
Cetobu-  22,  1006.    Dmitd. 

JCMsra  J.  Watdb,  Admlnlatratar  of  Robort 

Jukeon,  Deceued,  Plaintiff  in  Brror,  «. 

QgoiffT  B.  BiocoHB  knd  J.  Padi.  Smith. 

[No.  !«.] 

In  Error  to  the  Court  of  AppeaU  of  tha 
IMatrlet  of  Oolomblft.  Boa  Mmo  oMa  baknr, 
»  Apii.  D.  a  140;  aa  tMoN*  a»p«nl  U 

APP.D.  a  ana 

Mr.  J.  J.  Wattr*  for  Um  pUntiff  in  error. 

Jfr.  wauam  f.  MatOmglg  tar  tha  dafend- 
•nta  In  orror. 

Ootober  22,  1S06.  Judgmtitt  <#n)Mif 
with  ooat«.  See  JaokmM  ▼.  B»moiu,  19 
App.  D.  C.  250,  25  App.  D.  C.  146. 

J.  A.  AxTBLL,  tt  aL,  PIoMiNift  fa  Jhror,  m. 

Ctbus  Webbu.     [No.  26.] 

In  Error  to  tha  Snprema  Conrt  of  the 
Stat*  of  Uinucaota.  Bee  Ruoe  oue  below, 
•4  Uinn.  870,  103  N.  W.  91S,  6  U  R.  A. 
(M.  8.)  IM. 

Vettr*.  Albert  JZ.  Allan,  Owrgt  M.  Clark*, 
and  0.  M.  O'HoiU  for  tha  plainUffa  In  error. 

UMtrt.  F.  J.  Eno»  and  Andrew  0.  Dvnn 
tot  the  defendant  In  error. 

Ootober  22,  1906.  DiamiMed  for  tbe  want 
of  juriidiction.  Beauprs  w.  iloyta,  tSS  U. 
S.  397,  34  L.  ed.  991,  11  8tl^  Cb  Bep.  290; 
Vationol  P.  /n«.  Oo.  t.  Boktir«r,  181  U.  & 
a  a  IIL    AppoE.  and  2S  L.  od.  lUO. 


DunxL  SuLUTAjr,   Ftatntif  fa   Jffrror,  a^ 

St.  Louia,  Bbowubvicuc,  k  Mnnoo  Eai^ 

WAT  CoMFAirr.     [No.  80.1 

In  Error  to  the  Circuit  Court  of  the 
United  Stetea  for  the  Southern  Dtetriet  etf 
TexBB. 

JfMara.  L,  G.  Denmon  and  Ptoyd  MoOomt 
for  the  plaintiff  bo  error. 

Mtwrt.  A.  W.  Bouittut  and  Beagan  Home- 
ton  for  the  defendant  In  error. 

Oatober  22,  lOOV.  Judfmont  ajflmoJ 
with  ooeta.  Botenhaum  y.  Bauer,  120  O.  8. 
450,  SO  lb  ed.  74S,  7  Sup.  Ct.  Ihp.  63>j 
Knapp  «.  Lait  Bhoro  AM.B.R.  Oo.  (I7ntt- 
fitatea  eo  r«L  Anopp  t.  LoJm  Short  4  U. 
B.  B.  Oo.)  in  n.  a  641,  40  L.  ad.  871. 
U  Sap.  OL  R^  MS. 


Nona  Akmomt  IkuraroR  ATnnr  A  Tu^ 

an  OoiOast,  PIomI^  fa  Mmr,  «.  W. 

B.  QXLU     (So.  SB.] 

In  Error  to  Um  SopraH  Ooart  of  tlia 
Stato  at  WaaUnitOB.  Bee  «na  eMa  bahnr, 
87  WaA.  6Mk  T»  Pae.  7T& 

Jfr.  rrederitk  Ahmmm  tor  tlia  plaintiff 

No  ocFunaal  appaared  tor  tha  dafandant  !■ 

October  ££,  IMA.  Jvdgmont  affrwtod 
wia  ooats.  Lmm  r.  OatearaM,  11  Wall. 
ISA,  20  L.  ad.  74]  AineriooM  B.  B.  Oo.  t. 
Cham,  16  Wall.  SSB,  SI  L.  ed.  860j  3<k« 
Bebtrt  W.  Faroona  {Porrf  t.  Hafaea)  101 
U.  a  17.  SS,  48  L.  ad.  79.  81.  24  Sup.  Ob 
Bap.  S. 


W.  J.  Liivoov,  PtainHff  fa  Vrrer,  9.  J.  T. 

Kmraa  t  oL     [No.  S8.] 

In  Error  to  tha  Supreme  Conrt  of  tba 
State  of  North  Omdlna.  Baa  aama  caaa  bo- 
low,  laS  N.  a  Sttl,  60  8.  m  684. 

Iff.  £ouia  M.  Bioink  for  tha  plaintiff  la 

No  oounael  appeared  for  tha  defendant  In 
error. 

Uetober  92,  1006.  IMomUmd  for  want  of 
Jnrlsdlotiaa.  OaUfomtn  Ootuol.  Iffa.  Oo.  t. 
Vanley,  208  D.  8.  079:  Kl  L  ed.  — ,  2T 
8ask  OL  Bap.  7TB,  and  caaaa  dted. 


JAKH   Tah   Bunn,   ApptiUant,  w.  P.   V> 
Hkhkebbki,  Teataiaentarj  Ezeeutor,  eto., 
el  al.     [No.  65.] 
Appeal   from   the   Circuit   Court  of  the 

Unitod  Btatea  for  the  Eastern  Diatriot  of 

Loulaiana. 
Snutah  K.  MUler  tor  appellanL 
Jfr.  Woi.  /.  fennaeaeir  for  appellee. 
October  24.  lOOS.    DifimBaed  with  OTat% 

punnant  to  tba  l4ath  Bula. 


lyCOOglC 


UXUOEANDmi  OiBBB. 
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CumiRu    OoNBouMTB    Ibmxo    Odk- 

TUn,  PMmtiff  m  Error, «.  Ghauss  Man- 

uz.  Sheriff  of  Shoahone  County,  SUte  of 

Idftbo,  rt  aL     [No.  148.] 

Id  Bm>r  to  the  Supreme  Conrt  of  the 
State  of  Idaho.  See  nnu  com  below,  10 
Idaho,  780,  81  Pae.  SO;  on  t«hMritit  10  Ida- 
ho, 801,  81  Pac.  54. 

Mr.  J.  B,  JonHf  In  ivpport  of  Um  uotton 
to  diamiiB. 

Mr.  M.  i..  FoUom  ta  opporitkn  thmto. 

Ootober  2S,  1000.  DtamiUBd  for  want  of 
JnrfadlotiML  Otmn  t.  Tm  fiMfcort,  S 
WaU.  448, 18  L.  ed.  245;  Ufiton  Uut.  L.  Int. 
Cto.  T.  Ktrvhaff,  100  U.  S.  3T4,  40  L.  od. 
481,  IS  Bap.  Ct  Bep.  318;  BfUiM  T. 
OmfniJ  N»t.  Bank,  163  U.  S.  ISO,  46  L.  ed. 
117,  22  S«p.  Ct  Bep.  40;  Bohlo—a-  T.  Hemp- 
MI^  IM  U.  a  17S,  49  L.  ed.  1000,  SB  Bop. 
Ot  B«p.  eS4i  Ofanb  ▼.  SoOm-,  lOS  V.  S. 
M1-A44,  60  L.  ed.  SOO-SOZ.  20  Ssp.  CL  Rep. 
141. 

W.  W.  Batm,  PMmitff  in  Mrror,  «.  Bran 

OT  KUTBAI   <»  TBI  BBATKUT  OT   C.    UL 

OouDCAM,  Attoncr  a«aanL    [No^  800.] 

!■  Brrar  to  the  Snprane  Court  of  Uu 

State   of   Kanaaa.      Sm   aame   eaaa   beloi 

<K>B-)  86Fae.280;ei*B.A.{N.  &)84S. 

ifr.  O.  O.  OoImmoh  la  aspport  of  motloni 

Mr.  FrtdtHo  D.  JToXaMMy  la  oppodtfam 

thanto. 

Oetober  22. 190S.   IMMtOtatf  for  the  want 


BoBi.  If.  Oou,  Bzeontrlz,  eto.,  P»Uttoit«r,  •, 
CiTt  OF  iHiHARAroLis  at  oL  [No.  460.] 
Petition  for  a  Writ  of  Cartionri  to  tho 

United  Btatea  Circuit  Conrt  of  Appeals  for 

the  BeTOith  Circuit.     Sec  sime  ease  bplow, 

T5  a  G  A.  442.  144  Fed.  040. 
Vaaart.  Fardinand  Winter  and  Alaaandar 

0.  Ayrva  for  the  petitioner. 
KaMra:  ^radaWoJfc  JV.  IfataoN,  flewy  1Far> 

rtHK,  and  VarriU  Jfooraa  for  the  nipoad- 

Oetobar  »,  1900.    DmMU 


•  U. 

&  447,  40  L.  od.  040,  EO  Bnp.  Ot  Bep.  BSOj 
MMcotmmk  Tvrwp.  Go.  t.  Ttnnntt,  ISl 
U.  S.  drill  Apps.  and  24  L.  od.  H8j 
Smifport  Ught  Co.  t.  Vawporf,  IBl  U.  & 
•27,  SO  Ik  ed.  200,  U  Snp.  Ct.  B«p.  420| 
SwTtem  T.  Mortoa,  171  U.  a  M,  U  L.  ad. 
M.  18  Bnp.  OL  Bep.  74S. 


VRiUAM  J.  OaiuaBU,  PMiMff  te  Brror, 

p.  PioPLn  cv  TBM  Sian   or  Iilutoio. 

[Ho.  20.] 

In  Error  to  the  Supreme  Conrt  of  the 
State  of  lUInoIa.  See  aanw  eaaa  bdow,  211 
in.  198.  Tl  N.  K  842. 

Mr.  OhorJat  B.  Boallc^  for  plaintiff  In 


taDutAin)  EiDUUr,  Collector,  eto.,  PalMM- 

•r,   o.   FxaontiGK   B.   Tilohiuk   at  A, 

EzMutora,  etc.     [Ho.  208.] 

On  Writ  of  Oartlonri  to  the  Unltod 
Statea  Cirenlt  Oonrt  of  Appeala  for  tha 
Second  Orcult.  See  nmt  caaa  bcIOw  QO 
C  a  A.  130,  ISO  Fed.  141. 

Mettrt.  AMittant  Altom^i/  OeMfoI  JTo- 
Betptoldt,  A—Utant  AftonMy  OefiarsJ  Bohi 
and  SoUoitOT  Oenaral  £oyt  for  the  peti- 

Mr.  jr.  B.  WMtnajf  for  the  reapondenta. 

October  20,  IBOO.  Judgment  ^Jlme* 
with  coata  by  a  diridad  eonrt,  and  eansa 
renanded  to  the  GIreuit  Conrt  of  the  United 
States  for  the  Sonthem  Diatrlet  of  Hew 
York. 

Tkoius  r.  Whmh  (wBdiaUof  thaT^rri- 
toiy   of  Ariaoaa),   AppeOamt.  9.  V.  O. 
MijiPBT  ot  aL     [No.  0.] 
Appeal  from  the  Bnprenu  Oonrt  of  tha 

Territoi^  of  Ariiona. 
Mr.  tfwfWM  a.  Ivei  tot  appellant 
Mr.  a.  r.  AwwioorM  for  appelleaa. 
Ootobor  BO,  IBOO.     Daaraa  ajprwoi  wltk 

oosta. 

Thokas    F.    Wilsoit     (oa  Behalf  of  tht 
Territory    of    Arirona),    ApptOamt,    9. 
QmcmoK  W.  VioExas  ot  aL     [No.  7.] 
Appeal  from  the  Snpnane  Oonrt  ot  tba 

Territory  of  Arizona. 
Mr.  Bvgme  B.  Ivet  for  appellant 
Mr.  0.  F.  AinatoortA  lor  appelloM. 
October  20,   IMM.    Dmtt  affirm^  wltk 


Mr.  B.  a.  Liddtay  for  defendant  in  omr. 

Oetober  22,  1006.    DumOattf  with  eoati,    FkKmoK  H.  Voot,  AppObmt,  «.  ifjTima 
a  Voot  by  her  Guardian  ad  £I(«m,  Fmil- 
Ine  Togt     [No.  62.] 
Appeal  from  the  Oonrt  of  AppMta  o(  tkt 
Dlitriet  of  OolmnMa.    8e«  — m»  ^n  bdMr 
20  App.  D.  a  40^  ' 

Ifr.  Johtt  0.  Gittingt  for  the  appellant. 
ifaafra.  J.  J.  DarUnfUM  and  i.«oii  To- 
trinar  for  appellee. 

Oetober  29,  lOOS.  Dumi—ed  for  the  want 
of  jnrisdictioii.  Stshloamr  t.  Bamphitt,  108 
U.  B.  173,  49  L.  ed.  1000,  20  Sup.  OL  Bap. 
0S4;  Calif omio  Conml.  Min.  Co.  v.  JfoNfaK 

20SU.  avro,  inL.ad.  — ,2r  svp.  ot 

Bw.  770,  and  gaaaa  dtad. 


pBiHiant  to  the  Tenth  Bule. 


AUXAFKB  D.  Shaw  •*  aL,  iViWmwra,  v. 

UHrriD  Statm.    fNo.  480.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  dreolt  Oonrt  ot  Appeali  for 
tibe  Second  nmlt.  Bee  aame  caso  below, 
70  a  a  A  291.  144  Fed.  329. 

Jfr.  Adioord  B.  Bateh  for  the  petitloneis. 

Mr.  BolMtor  GomtsI  Bog$  for  tha  ro- 


Oatobar  £0,  1000.    IhiML 


,y  Google 


TU 
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Baioht  ft  FkEBSE  CoUFAiTT  et  si.,  Flaintiffi 

in  Brror,  v,  Beveblt  B.  Robikboit,  R»- 

ceiTer,  ete.     [No.  241.] 

In  Error  to  the  Cirenit  Court  of  the 
United  Statei  for  the  Southern  Dlatriot  of 
New  York. 

iff.  Roger  Fottar  in  support  of  motion  to 
dlimisa. 

Mr.  Hl»rt  I.  Sirs  for  ths  pUintiffi  In 
•rror  in  opposition  thereto. 

October  26,  I90S.  Diamiaaed  for  the  nant 
of  juriadiction.  Aleieandttr  r.  United  Btatei, 
201  U.  5.  117,  122,  60  L.  ed.  686,  OSS,  SS 
Sup.  Ct.  Rep.  356;  Nelson  r.  United  Statea, 
201  U.  S.  92,  60  L.  ed.  673,  26  Sup.  Ot.  Rap. 
S6S;  Hardee  t.  Wilmn,  146  D.  S.  170,  36 
L.  ed.  933,  13  Sup.  Ct.  Rep.  39;  M<uter»on 
r.  Bemdon  {Matterson  t.  Boioard)  10 
WkU.  416,  19  L.  ed.  953;  Beitrd»l«g  r.  At- 
haniu  <£  L.  B.  Co.  16S  U.  8.  123,  3B  U  (d. 
BIB,  IS  Sup.  Ot  Rep.  786. 


BuOH  P.  Btsoitb  et  all.,  Platntiffl  in  Error, 

9.  BuiTU.0  Laks  ft  Eznou.TiON  Cok- 
!    run.    [No.  36.] 

Ib  Error  to  the  Bnprone  Court  of  the 
■tata  of  MlmieMta.  See  nma  cua  below, 
n  Minn.  S4,  97  N.  W.  575. 

Meaare.  J.  M.  Vale,  John  Brennan,  Moaea 
a.  Clapp,  uid  Sewell  E.  Clapp  for  pUIn- 
tiffs  in  error. 

Mr.  WilKom  O.  White  for  tba  defendant 
in  error. 

Oetober  2D,  IMM.  Jvdgmvnt  affirmed 
with  costa  on  the  authority  of  itidtaiy  Oo. 
V.  Baton,  1S3  U.  8.  002,  46  L.  ed.  347,  22 
Bnp.  Ct  Rep.  261. 


jAina  W,  DonrEix,  Petitioner,  v.  HXBxraa- 

Haix-Masvui     Satk     Coururr     et     al. 

tNo.  409.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Serenbh  Circuit. 

Uetara.  George  Peek  llerriok  and  8.  8. 
Gregory  for  petitioner. 

Meaara.  Charles  B.  illdrtoA  and  LawreMi 
Mhmeell,  Jr.,  for  respondents. 

Oetober  29,  1906.    Oraated. 


HnBino>EAix-UABTin  Saiv  Coicpaitt,  Pe- 
titioner, 0  Hall's  Savx  Coupakt  et  oJ. 
(No.  4K.] 
Petition  and  CroBB-Petition  for  Writ  of 

Certiorari    to    the    United    States    Circuit 

Court  of  Appeals  for  the  Sixth  Circuit 
Messrs.    Lawrence     Uaxtoell,    Jr.,    and 

Oharlea  E.  AMricA  tor  petitiouer. 

Ueaara.  Judaon  Harmon  and  WilUam  0. 

Coohran  tor  respondents. 
October  20,  1906.     Oranted. 


Dakota,  WTOioara  ft  MiBSotTBi  Ritd  Kul- 
BOAs  CoupAirr  et  oL,  Plaintiff  a  w  Error, 
«.  Chabus  D.  Cbouoh  at  al.,  TmataM. 
[Noa.  40  «nd  46.] 
In  Error  to  the  Supreme  Court  of  tha 

State  of  South  DakoU. 
See  same  ease  below,  18  B.  D.  S40,  101  H. 

W.  782. 
Mr.  WUUam  T.  Coad  for  the  pUlntifTs  fn 

ifr.  Frederidk  C.  Bryan  for  the  defendant* 

October  29,  1606.  Diamiaaed  tot  the  wsnt 
ot  jurisdiction.  Hardee  t.  Wilson,  146  U. ' 
S.  179,  36  L.  ed.  933,  13  Sup.  Ct.  Rep.  39; 
BipperUy  t.  BmitK  16B  U.  S.  S6,  30  L.  ad. 
79,  10  Sup.  Ot  Rep.  16;  Ifason  t.  Uniiei 
Statea,  136  U.  S.  681,  34  L.  ed.  646,  10  Bnp. 
Ct.  Rep.   1062;   Orand  leland  d  W.  O.  S. 

~  I.  T.  Bweenev,  43  C.  0.  A.  265,  103  Fed. 
342,  37  0.  C.  A.  127,  96  Fed.  390;  iSieeen^ 

r.  Grand  Itland  S  W.  0.  B.  Co.  61  Pod. 
3;  Buttia  t.  BoUea,  100  U.  B.  361,  37  L.  ed. 
1111,  14  Sup.  Ct  Rep.  181;  Speed  t.  Ma- 
earthy,  181  U.  B.  266,  40  L.  ed.  800,  21  Sop. 
Ct  Bep.  613 ;  P«»n«ylt>ania  B.  Oo.  t.  flttf fcM, 
191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct  Rep. 
132;  Telluf^  Power  Transmission  Co.  t. 
Aio  Grande  Weatem  B.  Oo.  176  U.  S.  639, 
44  L.  ed.  306,  20  Sup.  Ct  Rep.  246,  187  U. 

~    060,  47  Ii.  ed.  307,  23  Sup.  Ct  Rep.  17ft. 

JoUAj)  CAvnuxi  Si.AnaH^a  et  aL,  AppeU 

loNls,  «.  Ceoile  R.  I/hcs,  Executrix,  et«. 

[No.  848.] 

Appeal  from  the  Court  of  Appeals  of  tba 
District  of  Columbia. 

Mr.  Wilton  J  Lambert  for  the  appellantiL 

No  appearanoe  foi  appellee. 

October  29,  1006.  Diamiaaed  with  ooats 
on  motion  ot  Mr.  Charles  L.  Frail^,  In 
Dehalf  of  counsel  for  the  appellants. 

GlOBaB  R.  FinOH  et  aL,  Peiitioners,  fc 
MABTi.un»  CAfiUAi/nr  Coidaht.  [No, 
423.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Elgbtti  Olrcnit.     See  sama  cue  bdow, 

T7  a  o.  A.  see,  i4t  red.  sss. 

Mr.  P.  J.  MoLaughUn  for  the  petitionera. 
Jfr.  Bmeraon  ffwfley  for  the  respondent. 
November  0,  1006.    DeiHad. 


C  H.  Scott  et  »!.,  Petitioners,  «.  ChablW 
P.  Guiox,  an  Infant,  etc     [No.  403.] 
Petition  tor  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  tor 

the  Fourth  Circuit. 

Messrs.  ff Dimes  Conrad  and  C.  E,  Boott 

for  the  petitioners. 

No  appearance  tor  respondent 
Noranbet  6, 1906.    Dsnied. 
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WiUJUt  F.  HOLIZMAIT  «t  oL,  Appeltanti, 

iBViir  B.  LcfiOM,  Bxeeutor,  eta.     [Now 

274.1 

Appeal  from  tlu  Court  of  Appa«li  of  the 
District  of  ColumbU. 

Mattr*.  A.  B.  Wortkit^flon  And  Jl.  Hilton 
JMk»o»  for  appellanta. 

ifMtrj.  Iruim  B,  LmtoK  wid  /.  AltKeu* 
Jehn*on  for  Appellee. 

Norembor  B,  1906.  DfmniMoi  with  eoata, 
OS  motion  of  counsel  tor  ftppellanti. 

W.  S.  Keei,  Jb.,  at  al,  AppeUaitU,  p.  B.  B. 

DouviLLB.    [No.  08.] 

Appeal  from  tha  Oirouft  Court  of  tlu 
United  Statet  for  tlu  Soutliem  District  of 

itetart.  D.  W.  Barp&r,  William  R.  Barpar, 
tmA  B.  U.  Barh»T  for  tha  appelknta. 

MtMT*.  B.  J.  Bown  and  WoIfM-  /.  Om 
for  the  appellee. 

November  6,  1B06.  Dimniued  for  want  of 
Jnrtuliction,  on  the  aufhoritj  of  OomeU  *. 
tfrwn,  163  U.  &  7fi,  41  U  ed.  Tfl,  IB  Bap. 
CL  Hep.  009,  and  easea  cited. 

Jl.  G.  RAwmiH,  PIoteftfT  im  Bmr,  v.  J.  F. 

pAflavoBX,   Sheriff   of   LowndM   Oonnty, 

Oa.     [No.  392.] 

Appeal  fmm  the  Diatriot  Court  of  the 
United  Btateo  for  the  Southern  District  of 
Georgia. 

Jfr  JoJm  Bandolpk  Ooopor  for  tho  »p- 
pallant. 

Jf«««rt.  Johm  O.  Bart  and  W.  B.  TAmfhh 
Ibr  appellee. 

Norember  B,  1900.  Final  order  affiTmed 
with  eoata.  BowIhu  t.  Otorgia,  201  U.  8. 
038,  BO  L.  ed.  899,  SS  Sup.  Ct  Rep.  BOO, 
124  6a.  31,  SS  S.  £.  1 ;  Oraemer  v.  WmAmi^ 
ton,  leg  U.  S.  124,  128,  IZ9,  42  L.  ed.  407- 
40B,  IS  Sup.  Ct.  Rep.  1. 

A.  B.  Baixabd  «t  ol.,  Plaintifft  in  Error,  «. 

Chablis  W  HmiTEB  «f  a(.    [No.  123.] 

Motion  for  Writ  of  Certiorari. 

Meatr:  William  U.  Randolph  and  WaiaeU 
Bandolph  tor  plaintiffs  in  error. 

Mr.  James  K.  Jonea  In  behalf  of  Mr.  L.  P. 
Jterry  for  defendants  in  error. 

November  12,  1906.  OnmtMl  untAouf  pr«- 
fudiee,  the  alleged  record  preeented  with  the 
application  to  stand  as  a  return  to  the  writ 

Ohesapsakb  k  Obio  Stk&uship  Coupaitt, 

Limited,   Petitioner,  v.   £dw*bd  Mtsais. 

[No.  483.] 

PeUtlon  for  a  Writ  of  CertloTS-ri  to  the 
United  SUtei  arcuit  Court  of  Appeals  for 
Oe  Baceud  CSrcntL  Bee  same  «aa*  below,  78 
a  a  A.  17B,  148  Fed.  11. 

Mr.  J.  Parker  Eirlin  for  the  petiUoner. 

ifr.  William  8.  Opdyke  tot  tbe  reipond-  I 

mt 

Norember  19,  1900.    DmUfi. 


Eatix   UoasoHxir,   Ptainiiff   fit   Error,    n. 


CiTT  or  New  TOBK.    [No.  »>.] 

In  Bmr  to  the  Snpmu  Govt  of  tlw 
BtKts  ef  New  Tork.  See  mm  ease  tatow, 
k  Appellate  Dlvlalon  90  App.  DIt.  600,  88 
N.  T.  Snpp.  1148;  in  Court  of  Appeals  179 
N.  T.  S2S,  72  N.  B.  231,  70  U  B.  A.  7(M, 
lOB  Am.  Sb  Rep.  910. 

Ifr.  Adotp\  Blooh  for  the  pl^nttS  In  error. 

ifr.  Theodore  Oonnoig  for  the  defendant 

Novonber  12,  1006.  Judgment  affirmed 
irith  oosta.  Boston  Beer  Co.  t.  IfossocAw- 
eette,  97  U,  8.  SB,  32,  24  L.  ed.  989,  OS  It 
PoioeU  T.  Penntt/h>an*a,  127  U.  S.  876,  32  L. 
ed.  2S3,  8  Sup.  Ct.  Rep.  992,  1267;  Vnit^i 
Btatee  t.  Dee  Moinee  Aov.  A  B.  Oo.  142  U. 
S.  filO,  644,  36  L.  ed.  lOQO,  II09,  IS  Bup. 
Ct.  Rep.  308;  ffoldm  v.  Bard}/,  169  U.  8. 
300,  42  L.  ed.  780,  IS  Sup.  Ct.  Bep.  383; 
Athi*  T.  Kanmu,  101  U.  S.  207,  «8  lb  ed. 
148,  24  Sup.  CL  Rep.  124;  Jaoobaon  t. 
MaatackueeUe,  107  U.  B.  11,  40  L,  ad  048, 
2o  Sup.  Ct  Rep.  368;  Gardner  t.  Micluga», 
190  U.  S.  32S,  SO  L.  ed.  212,  20  Aup.  Ct 
Rep.  108.  And  see  Health  DepaHmmtt  T. 
Trinity  OAimA,  14S  N.  Y.  32,  27  LJLA. 
710,  4B  Am.  St  RepL  679,  39  N.  B.  833] 
Barrington  t.  Providmtoe,  20  R.  I.  238,  38 
L.RA.  306,  38  Atl.  1;  Com  t.  Bobtrte,  IH 
Uasa.  281,  IB  L.R.A.  400,  20  N.  B.  622. 

HnouniLB  Tbcst  Coupaht  ef  oJ.,  Pet^ 
tionere,  v.  Sakuo,  P.  Wsecl^  ReeeiTcv, 
etc.     [No.  490.] 
Petition  tor  a  Writ  of  Certiorari  to  tha 

United  SUtea  Clroult  Court  of  Appeals  for 

the  Seventh  Circuit     Has  sama  can  below, 

78  a  a  A.  ST.  147  r*d.  689. 

Meetrt.  Philip  Barton  Warren  and  Blit- 

ford  Wilton  for  the  petitioners. 
No   appearance   for   respondent 
November  10,  1008.     Deiaed.  ^ 

Gkobos  W.  Cktohtieu),  P«tifion«r,  «.  Jour 

P.  Julia.    [No.  401.] 

Petition  for  a  Writ  of  Certiorari  t«  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Olrcutt  Sea  sama  eaat  below, 
77  Q  G  A.  297,  147  Fftd.  SB. 

Mr.  L.  La/IiN  Kellogg  for  the  peUtioner. 

Meatr:  Henrj/  W.  Herbert  and  W,  BmtM 
Oriep  for  the  reepondent 

November  ID,  1906,    Denied. 

UonTAKA  MntiNo  Uoupakt,  LnnriD,  PbUi*- 
tiff  in  Brror,  v.  St.  Looib  Hiif  ma  &  iSnir 
uia  CoicFAin  or  Montana.     [No.  402.] 
Motion  for  Writ  of  Certiorari. 
Jfr.  CharlM  J.  Bughee,  Jr.,  for  plaintiff 

Mr.  Maton  B.  Ounn  for  defendant  in  error. 

November  19,  190B.  Grantsd  without 
prejitdioe,  the  record  aooompanTing  tto  a^ 
plication  to  stand  aa  a  return  to  the  wrik 
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Tbx   Jahxi   UoChbbt   Rbutt    C«»f(]U- 

TiON,   Plamtiff  im  Error,  •.   EqmrABLi 

NiTiOHAi.  Bahs.     [No.   109.] 

In  Error  ti>  tiu  CIt;  Court  of  the  Oi^  of 
Nnr  York. 

Uemrt.  BvgtTtt  &,  Kramer  ud  B.  B, 
Whitney  for  the  plaintiff  in  error. 

JfAwra.  OAorlM  ^.  Hw  ud  f.  D.  JTo- 
£efM«y  for  the  defenduit  in  error. 

Norember  19,  1906.  Judgment  afflrmed 
with  ooetk  Dtwer  t.  AioAord*,  IBl  U.  a 
OGS,  3S  L.  Od.  SOS,  14  Bnp.  CL  Rep.  4SZ; 
MoOormkik  t.  JforJEcf  Vat.  Beinlt,  106  U.  EL 
«38,  il  L.  ed.  S17,  17  Sup.  CL  Rep.  iSSj 
OaVfomta  Sat.  Bank  t.  Eennedtf.  167  U.  S. 
S87,  42  L.  ad.  200,  17  Sup.  Ct.  Rep^  881. 


Datib  XiUUa,  Plainttif  tn  Bmr,  «.  Auibe 

O.  Spauohs.    [No.  110.] 

In  Bmr  to  the  Court  of  Errors  aad  Ap- 
peal! of  the  State  of  Nev  Jersey. 

See  eame  caae  belmr,  08  N.  J.  Eq.  080,  BO 
AtL  «0,  03  AtL  403. 

ifeeera.  XdoMMd  Wtfeow  and  T'AoMMe  J. 
Kenntdy  t<a  the  defendant  in  error. 

Ue—n.  Alan  S.  Btrong  and  Ifan>y  AU«n 
Mendelton  for  the  plaintiff  in  error. 

No>nniber  19,  1900.  Judgment  s/^Imed 
with  eoeta.  Lowtmlte  A  W.  B.  Oo.  v. 
Bahmidt,  177  tJ.  &  230,  44  L.  ed.  747,  20 
Sup.  GL  Rep.  020. 


Oau  8.  SKraOKW,  Ptaintif  te  Arvr,  «. 

8TA.T)i  OF  OomraonoDT.    Pfo.  111.] 

In  Error  to  the  Supreme  Court  of  Enon 
of  the  State  of  CtmneeUenL 

Vk  Olai/ton  B.  BmUh  for  the  plaintiff  In 
error. 

Mr.  H.  A.  EvU  tor  the  defendant  in  error. 

Norember  10,  1000.  XKeiMMMd  for  the 
want  of  jurifdlotlon.  Behlouer  w.  E«mp- 
MU,  198  U.  B.  178,  <«  L.  ed.  1001,  20  Svp. 
Ct  Bep.  0S4;  (JoU^ornJa  Ooneol.  Vw.  Oo. 
r.  JfoMJey  (dedded  October  22).  203  U.  & 
079,  61  Li.  ed.  — .  37  Son,  Ct.  Rep.  779,  wd 


UxmD  BraiiB,  Ootnptainant,  v.  SrAn  or 

MiOBiout.    [No.  4,  OriglnaL] 

Mr.  Bolioitor  General  Boyt  for  the  eom- 
plainant. 

Meiar*.  Boraee  U.  Oron  and  Oharlee  A. 
Blair  tor  defendant. 

Norember  10,  1000.  DitnUaed,  on  motion 
<rf  Mr.  Bolioitor  OeMral  floyt  for  the  ent- 
piainant. 


Akdis  GufP  Field  et  oL,  PIofoKffa  In  S^ 

ror,  V.  Babbxb  A1HPHU.T  Fathto  Cox- 

PAHT.     [No.  114.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  MiHourL 

Sea  eame  eaee  below,  IBS  Ho.  182,  BO  8. 
W.  800. 

Mr.  Biehard  B.  field  for  the  plaintlffe  la 

Me*an.  W.  O.  aoarritt  ud  B.  L.  Soarritt 
for  the  defendant  in  error. 

Deoanber  8,  1000.  Judgment  affirmod 
with  ooete.  Field  t.  Barber  AepiuUi  Pavin§ 
Oo.  194  U.  8.  018,  48  L.  ed.  1142,  24  Sup. 
Ct  Rap.  784;  Baekue  T.  Port  Street  Union 
Depot  Co.  109  U.  S.  057,  42  L.  ed.  8S3,  M 
Sup.  OL  Rep.  440. 

HiOHiguT  Stbamship  Cohpaht,  PetMonw, 
V.  HcOH  HoQiu  et  at.    [Ho.  4B0.] 
PeUUon  for  a  Writ  of  Certiorari  to  tts 

United  Btatee  Qreult  Court  of  Appeals  for 

the  Ninth  Circuit.    See  eame  otM  below,  IB 

a  a  A.  K18,  144  Fed.  78& 
Ifesers.  A.  B.  BrowMe,  /.  Pwfeer  Eirtlm, 

and  O.  R.  Siokoa  lor  the  peUtioner. 
Mr.  WHUam  Donmtm  tor  the  nspondwl. 
" 8,  1000.    Denied. 


Ohio  TtUxasttKa-vaai  OroiPAirr  et  aL,  Po- 

MNoNere,  «.  Dtraaag  SnunKiP  Ooif- 

PAWT.     [No.  488.] 

PeUtion  for  a  Writ  of  Certiorari  to  the 
United  Stetei  drcuit  Court  of  Appeab  for 
the  Seventh  Circait  Bee  eame  case  bdow, 
T8  a  a  A.  819,  148  Fed.  18B. 

ifeeere.  fiamey  D.  Oovlder,  8.  B.  Hold- 
ing,  F.  8.  Marion,  and  Wm.  Jl.  (n«r«A  tot 
the  petitionen. 

ITeur*.  0.  B.  Kremar  and  P.  E.  OanfleU 
for  the  respondent 

Deeonber  3, 1900.    Denied. 

Sm&BT  R.  WiawniAX,  PIoMtitf  in  Error, 
V.  Stati  of  ConnuTTicnT.     pfo.  118.] 
In  Error  to  the  Supreme  Court  of  Errois 

of  the  State  of  Connecticut 
Mr,  j^MMtel  Park  for  plaintiff  in  error. 
Mr.  E.  A.  Bull  for  defendant  in  error. 
December  3,  1B06.    DimieMd  with  anbb 

per  ttipnUtion. 

Chkuuki,  Rocs  iBiAim,  t  Paoifio  Railwat 

CoupAin,  PUuntiff  in  Brror,  «.  D.  Bo* 

MuiCFom.    [No.  206.] 

In  Error  to  the  Saprcne  Oonrt  of  the 
SUte  of  Iowa. 

Jfr.  Boiert  Mather  for  the  plaintiff  in 

Ifeaers.  V.  D.  Ely,  Arthur  O.  Buth,  and 
Ohorlet  P.  Wilton  for  defendant  in  error. 

December  8,  ISOO.  Dumteted  with  ooet^ 
on  authori^  of  eouneel  tor  the  plaintiff  b 
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CbUimLU  Srout,  PUtmtiff  In  Hrror,  m. 

Saxub.  T.  Hadskb  «t  ol.    [No.  W.] 

In  Error  to  the  Suprem«  Court  of  the 
State  of  Idabo.  See  auie  caM  below,  S 
Idaho,  5S,  72  Pac.  TIB;  on  reheuinf  9  Id>- 
ho,  82.  72  Pac.  728. 

ilmtra.  O^orgt  B.  Oolbj/  and  OftwiM  W. 
Doyloit  for  the  plaintiff  In  eiroT, 

Uetart.  B.  M.  Stooktlagw  &nd  W.  B.  Bor^k 
toi  tbe  defsidanta  in  error. 

December  3,  ISOB.  Ditmitted  for  tbt 
want  of  jnriadietion.  Bioafford  t,  TgmpI*- 
ton,  180  U.  S.  487,  4B  L.  ed.  IMS,  ZZ  Snp. 
Ot  Bep.  783i  Butlar  «.  Aifs,  188  U.  a  SS, 
84  L.  ed.  860,  II  Bup.  CL  Rep.  2SSi  HotM 
^  /nourttbiM  ▼.  Vw  Torife,  187  U.  &  105, 
47  L.  ed.  117,  n  UEUL  S2&,  28  Bap.  Ct. 
Rep.84j  jrrlt^Co.<r.PHrdy,lSS  U.  B.  14S, 
4e  L.  ed.  847,  £2  Bap.  Ot  Hep.  800;  Antlxv 
T.  (7iMtoil  »at«4  lOS  U.  &  SOS,  40  L.  ad. 
810,  18  Bup.  Ct.  Bep.  187;  OontM  t.  ChwM, 
193  U.  8.  70,  41  L.  ed.  78,  18  Sup.  Ct  Hep. 
f«8;  Bmuman  v.  Diaon,  178  U.  &  118,  48 
L.  ed.  633,  19  Snp.  Ct  Rap.  810;  Oaifmnam 
T.  Ftoria,  D,  A  B.  R.  Co.  170  U.  B.  SSO,  U 
L.  ad.  £20,  21  Sap.  Ot  Rep.  171;  Vme  Or- 
laoM  T.  Vmo  OrteoM  Wattrwork*  Co,  142 
O.  S.  70,  80  L.  ed.  M3,  12  Snp.  Ot  Bap. 
142;  £sal«  t.  Oqw,  IBS  U.  B.  184,  47  L.  ed. 
480,  2S  Sup.  Ot  Rep.  270;  JTpMd  ▼.  «»- 
Ctorthy,  IBl  U.  8.  S69,  4S  L.  ad.  SSO,  21 
8ap.  Ct  Ihp.  818. 

Db  Wami  B.  Suth,  PatiMotMT,  «^  Destb 

a.  LO(S  et  oL    [No.  488.] 

P«UUoa  for  a  Writ  of  Gertioniri  to  tlie 
United  Btatea  Onnilt  Court  of  ApptaU  fbr 
Ike  Stzth  Otenlt  8«a  naw  caaa  below,  78 
C  a  A.  ISO.  148  Fed.  12. 

Mr.    Uato*   B.   BoUmaem  ftar   tha   pati- 


Wuxuv  aaoEt,  PetittoMar,  «.  Whmmd  H. 

HOLSOLA.W.     [No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Oonrt  of  Appeala  of  tha  Distilet  of  Oohun- 
Ua.    See  aame  caw  below,  28  App.  !>.  C  06. 

Mtmn.  ir«MUa  OA«rak,  Jomet  B.  PMret, 
ami  Owrgv  P.  FMw,  Jr.,  for  tlie  petitioner. 

ifMara.  adgar  J.  KttohtH  and  BAoari  T. 
maiok,  for  tbe  reapondent 

Mr.  A-Utrt  O.  itomt  ai  omwh*  ourwa; 
r  10,  1006.    DmM. 


mar  NATionAi.  Bahk  t»  VahdiUU,  IxUr 

nam,     t     oL,    p9tiUontr9,    «.     AiWUD 

FuoxiiraKB.     [No.  473.] 

PeUUon  for  a  Writ  of  Certionkri  to  the 
tWtad  Statea  CSrooit  Ooort  ot  Appeala  for 
Aa  Sixth  Orcnlt  See  aama  om*  below,  74 
G.  C.  A.  182, 145  red.  162. 

Mr.  Jolm  W.  Van  Dtmm  lor  tho  poU- 


Edwaxd  B.  Lxmh,  P»titiM«r,  9.  Eswahh 
UAitnTAonruxa  Ooupadt.  [No.  4B8.] 
Petition  for  a  Writ  of  Certiorari  to  tba 

United  States  Circuit  Court  of  App««la  for 

the  Second  Circuit     See  aune  caat  bdow, 

78  0.  G.  A.  81,  147  red.  698. 
IfMtra.  John  P.  Aknnt,  David  B.  Omt, 

and  John  P.  AJtrmu  for  the  petitioner. 
Vmm-i,  JoMp\  E.  DvfrtM  and  WUMum 

Braet  for  the  respondent 
Deoember  10,  1000.    ileNied. 


Sui  Deb  *i  ok,  AppOtantM,  «.  Hhbbv  K, 

BuJB.    [No.  lao.] 

Appeal  from  the  Supreme  Court  ei  tka 
Territory  of  Oklahoma.    ' 

Mr.  B.  E.  Earria  for  appellaata. 

Mr.  PrM  BmU  for  appellea. 

DMMRber  10, 1006.  JKmitaaaii  wltk  aorilb 
pnnmant  to  the  Tenth  Bnla. 


VmtEO    Statxs,    PeffMmera,    «. 
Ixamr  Courutr,  Tnietee,  etc    [No.  605.] 
PaUtkm  for  a  Writ  of  CertJorari  to  tha 

IMtad  Statea  drouit  Conit  of  Appeala  for 

the  Berenth  Oircnit     See  aamo  caw  briow, 

74  a  a  A.  4S8, 148  IM.  801. 
Battcitor  Omeral  Noy(  and  Aael«ta«l  Ai- 

tornay  General  JfoAeynoU*  for  patiUOBani 

m,  loot.   " 


Wnxuif  HoOoAOH,  CoOMier,  ate.,  P«H- 
Mtioaer, «.  Pwn.irmjHiA  TmiBT,  sin  Da- 
ronr,  ft  iKsunufoi  Cokpaht,  Bseoofana, 
eta.,  *t  ai.  [Noa.  002,  608];  Wnuui 
HoOoAOH,  Oollaetor,  at&,  PMflMMr,  «. 
Gb(»»  W.  Nobus  tt  oL,  Bxoeiitora,  eta. 
[Na  604.] 
PeUtiona  for  Writs  of  Oertlor»ri  to  th* 

Dnltod  Statea  Cironit  Oonrt  of  Appeala  for 

the  Third  Orcnlt    See  lanM  eaae  below,  78 

a  C.  A.  eiO;  143  Fed.  120. 

n»  Attorney  Oeiwrol,  BoUcUor  Omtmrat, 

and    A*tt*tant    Attorney    Ovntnl    JfaAejr* 

ttoMt  for  peUtloner. 
Mr.  S.  Oordon  MoOouch  for  r 
10,  IMM.    Ormitad. 


AuBt  T.  PAnns,  Pla^Kff  in  Bmr,  m, 
:    pBOTU   at  THB   Staxi  or   Hew   Yobk. 

[No.  SSB.] 

In  Error  to  the  Court  of  Oeneral  Seeeioni 
for  the  Peace  for  the  County  erf  New  York. 

Mr.  MfUUam  Lind^m  for  the  plaintiff  ia 
arror. 

No  appearance  for  defendant  in  error. 

December  18,  IB06.  Stamtaawf  with  eoata, 
m  motion  of  Mt.  WiWan  Limdm^  for  tin 
pMatiff  !■  ansB. 
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Ooi.  Tout 


Unrmi  Btatm,  P«iition9r,  9.   jAiaa  0. 

MoBOAF.    [No.  607.] 

Petition  for  ft  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal!  for 
the  EHghth  Otrcnlt  8w  wamt  eu«  bdow, 
78  C.  C.  A.  S23,  148  Fed.  189. 

iff.  Solioitor  General  floyf  for  the  peti- 


UiRTO  STATES,  PfUtionor,  v.  B.  HoE  &  Go. 

[No.  600.] 

Petition  lor  ft  Writ  of  Certiorwl  to  the 
United  Statei  Cirenlt  Goaut  of  AppeftU  for 
ttw  S«eond  drcnit  Bee  mcu  cu»  below, 
17  a  CL  A.  427,  MT  Fed.  20L 

Mesirt.  BoUoitor  Omervt  Sogt  «nd  W. 
WvOtham  Bmith  for  the  petitioner. 

Ur.  Albert  H  WojUum  for  the  reepond- 
«ota. 

Deoenber  17,  190B.    DmUd. 


BOBIR  D.  KtniTBr,  Plaintiff  tn  Brror,  «. 

Jakhs  T.  Mitchell.    [No.  1?' '' 

In  Error  to  the  Circuit  Court  of  £he  Unit- 
ad  SUteB  for  the  Eastern  District  of  Penn- 
arlTsuIa.    See  same  cue  beiow.lSS  Fed.  270. 

ifr.  Robert  D.  Eimuy  pro  m. 

Me»ara.  MarK»  B.  Otmsted  sod  SodmmI 
Dickmin  for  the  defendant  in  error. 

December  IT,  1904.  Ditmxaui  tvt  the 
mot  of  Jurisdiction. 


Ez  PABiC:  In  THx  Uatt^  or  Fkahk  D. 

Zeu,  Petitioner.     [No,  — ,  Original] 

Uotion  for  Ijeaye  to  File  Petition  for 
Writs  of  Prohibition  or  Mandamus. 

Mr,  Okarlet  L.  FraiUy  for  the  petitioi 

December  17.  1006.    £>snieil. 


124.] 

Appeal  iTtau  the  Cinmlt  Court  of  the 
United  States  for  the  District  of  Uinuesot*. 

Mettrt.  E.  B.  Oraoa,  John  Brmnan,  and 
1*.  D.  O'Brien  for  the  appellant. 

Ueeert.  0.  B.  "VfHtoti,  Edward  T.  Young, 
and  /.  L.  Wa*A6um  for  the  appellee. 

December  17,  1S06.  Difmissed  for  the 
want  of  jurisdiction.  HoAor»t  t.  Hambur^- 
Ameriean  Packet  Co.  148  U.  S.  S62,  37  L. 
ed.  443,  13  Sup.  Ot  Rep.  600;  Re  Sohortt, 
160  U.  S.  B53,  37  L,  ed.  1211,  14  Sup.  Ct. 
Rep  E21;  McIAth  V.  Roff,  141  U.  S.  6G1.  SB 
L.  ed.  893,  12  Sup.  Ct.  Rep.  118;  Bowher  t, 
United  Stales,  180  U.  S.  136,  138,  4a  U  ed 
1000,  1091,  22  Sup.  Ct.  Rep.  802. 


HiBAM  T.  Chapuait,  Plaintiff  in  Error,  *. 

Florencb  Elliott  CHAniAK.     [No.  2W.] 

In  Error  to  the  Supreme  Court  of  the 
State  of   NebraHka.      See  same   case    below 

Feb.)  104  N.  W.  880. 

Meurt.  S.  F.  Oolladay,  W.  W.  Onrley,  and 
W.  J.  Woodrongk  in  support  of  motions. 

ifsMT*.  WilUam  B.  Oantt  and  ffer5ert  L. 
Baker  in  opposition  thereto. 

December  IT,  1000.  Diemisted  for  the 
want  of  jurisdiction.  ffaseitin«  t.  Central 
Vat.  Bank,  183  U.  S.  130,  46  L.  ad.  117,  22 
Sup.  Ct.  Rep.  4»;  SeAIo*»er  ».  H«mp**H,  108 
D.  8.  173,  40  L.  ed.  1000,  26  Sup.  Ct  R^ 

664.  

PffTHDNA   DEL    CABimr    QoHZAixz    Resto, 

Appellant,  «.  Pktsoha  Resto  t  NbokOn 

el  al.    [No.  624.] 

Appeal  from  the  Supreme  Court  of  Pwto 
Rico. 

Ur.  Perry  Aden  for  the  appellees. 

December  17,  IBOS.  Docketed  and  Mr- 
miMod  with  coats,  on  motion  of  Mr,  Perrf 
Allen  for  the  appellees. 

Claxa  Chauoh  et  al,,  Petitioners,  e.  Law- 
RmTOK  Htm  et  al,  [No.  487.] 
Petition  for  a  Writ  of  Certiorari  to  tlw 
United  States  Circuit  Court  of  Appeals  fot 
the  Fifth  Circuit.  Bee  same  ease  below,  72 
O.  a  A.  OSS,  140  Fed.  433. 

Ur.  Oeorge  0.  Qreer  for  the  petltiouen. 
Metre.    William    Hepburn    Rueeell   and 
William  Beverly  WintUw  for  tho  respond- 
ents.      Decembar  24,  1006,    i>en*ed. 

Geoboe  P.   ViFn»  et  al.,  PetitUmere.  #. 

Beitjamin  Lbti  et  al.     [No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  tbs 
United  States  Circuit  Conrt  of  Appeals  for 
the  Second  Circuit.  See  same  can  below, 
74  C.  a  A.  182.  142  Fed.  862. 

ifr.  Abrom  /.  Blkue  for  the  petitioners. 

No  appearance   tor   respondent. 

December  24,  1006.    Dented. 

Mtbob    W.   Ahdbub,   Petitiojier,   o.    Bbbx- 
BEIBG  FOWEB  CouFAirz.     [No.  611.} 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  tor 

the  Second   Circoit     See  same  case   below, 

77  O.  C.  A.  248,  147  Fed.  76l 

Jfr.  O.  Walter  Artm  for  the  petitioner. 
Mfetart.  Arthur  L.  Bhipma*  and  WilUaiit 

Waldo  Hyde  for  the  respondent. 
December  24,  1006.    Denied. 

Cbables    Thoblet,    Petitioner,    v.    FAsn 
Bbbwhto  CoicFAKT.     [No.  621.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second   Circuit.     See  same  caao  below, 

76  O.  &  A.  87.  14B  Fed.  117. 

Uettn.  William  F.  Bheehan,  Joteph  Fett- 

retoh,   and  Wm.  F.   Bheekan   for  the   petl- 

Jfr,  A.  B.  Oiibert  for  the  respondiofc. 
U,  1«0«.    DeniMi  ^ 
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1M4. 


UXHORANDUU  0ASE6. 


r» 


Eta  a.  Iicoeuoll,  Admlnlatrktiiz,  ato.,  P^ 

titiontr,  V.  Job^h  A.  CoKui  «t  at.    [No. 

519.] 

PeUtlon  for  %  Writ  of  Certlonri  to  the 
United  Stat«m  Circuit  Court  of  Appeals  for 
the  FInt  Circnit. 

Me—ri.  a.  N.  Barwood,  ffannii  Taylor, 
BolU*  S.  BmUy,  And  John  B.  Hamlton  tar 
petiUouer. 

Jfttsra.  Lowit  D.  BramdoU  ud  WOUam  B. 
Dwtbar  for  rapondestt. 

December  H,  IMS.    Oranttd. 

BioaAXD    Hthbi,    Ai>p«Uaitf,    «.    Ima    V. 

TouirowoBTH,  United  States  Marshal,  et«. 

[No.  S29] ;  A.  H.  Hkidb>I.T,  Appellant,  «. 

Ido  T.  YounewoBTH,  Unitad  Statei  Har- 

■bal,  etc.    [No.  fiSO.] 

Appeal!  from  the  Circuit  Court  of  the 
United  Btate*  for  the  Southern  IHatriot  of 
Calffomla. 

Mr.  Solicitor  ffeneral  ffoyi  for  the  ap- 

Deoember  24.  1006.  Docketed  and  «*- 
■riHod  with  oolta,  on  motloa  of  Mr.  BoH^ 
ttor  Oenenal  Boyt  for  the  appellee. 


fXAxx  D.  Zxix,  retttioMT,  v.  B.  W.  Lbob 

«t  ol.    [No.  028.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Stotee  Cironlt  Court  <rf  Appeals  for 
the  Fourth  Circuit. 

Mtttrt.  diarUa  L.  Frailei/,  WtiUam  L. 
SoyoU,  CtiarUt  B.  Burr,  Bvynaldi  D. 
Brown,  and  ifolootm  Lloyd,  Jr^  for  the  pa- 
tJtioner. 

Mtttra.  Floyd  Bnghet,  TootimH  Taylor, 
and  D.  LMrreno*  Qroner  for  the  reapoad- 


Jantuuy  7,  lOOT.    Dwied. 


.  Ukited  Siateb. 


TU  Yrm,   Appellant, 

[No.  1S4.1 

Appeal  from  the  United  Btatea  drcnit 
Court  of  Appeals  for  the  Muth  Circuit 

Mr.  OUoer  Diblla  for  appellant. 

The  Attorney  Oeneral  for  appellee. 

Januarr  10,  1907.  Ditmi—td,  pursuant 
to  the  Tenth  Rule. 


BZ   FABTl:    IlT  THX  MatTKB  OT  THK  MOIT- 

TARA   Himna  CoifPAirr,   Limited,  Pttt- 

tionar.     [No.  13,  Original.] 

JfMsr*.  CharU*  J.  Bughea,  Jr.,  W.  M, 
OulUn,  A.  B.  Browne,  and  Alem.  BritUm  for 
petitioner. 

Meurt.  ArtAw  Brown,  J.  B.  BtOtton,  U. 
8.  fftmn,  F.  h.  Biddont,  and  T.  O.  Baeh  for 
respondent, 

January  11,'  1B07.  .StrioJtm  from  tka 
tocket.  Annonnc«d  hy  Mr.  JiuUot  Brtwtr, 
87  a  a— BO. 


Abbc  p.  Bobdkt  «t  si.,  PlsJntif*  to  IFrror, 

v;    Trbspalaoum    Riob    &    iBBia^no 

CoupADT.    [No.  ISO.] 

In  Error  to  the  Suprone  Court  of  the 
State  of  Texas.  See  tame  ooe  belvw,  08 
Ite.  4H  SB  8.  W.  11,  lOT  Am.  St.  Rep.  640. 

Mr.  Venablt  B.  Prootor  for  the  plaintiffs 
In  error. 

ifr.  Henry  0,  Oak*  for  the  defendant  !■ 

January  14,  1007.  Judgment  a^JInned 
with  costs.  Slrtofeley  v.  Bighland  Boy,  OoU 
Mm.  Co.  200  U.  S.  B27,  S31,  60  L.  ad.  681, 
BBS,  SB  Bnp.  Ct  Kep.  SOI ;  OUirU  t.  Bath, 
IBB  U.  B.  Ml,  40  U  ed.  I08B,  SB  Bap.  Ct. 
Kep.  678. 


Umm  Statxs,  Appetlont,  e.  BcEfJAicn  H. 

HowKUt  Son  k  Co.     [No.  IBO.] 

Appeal  from  the  Ciroait  Court  of  tka 
United  SUtea  for  the  Sonthera  District  of 
New  Yo^ 

Th«  Attorn^  GeMrsl  for  appeUant. 

Mr.  Bronaon  Winthrop  for  appellees. 

January  16,  1007.  Decree  rmenad  o» 
oonfesaioB  of  error  by  appellees,  and  ease 
remanded  for  farther  prooedings  aeeonUns 


bTATX  or  Booth  Caooliita  a  keu  0.  W. 

BiTCHAH AX,  Plaiatiif  to  £rror,  t>.  B  IL 

jKHiniiQfl  et  oL    [No.  3.] 

In  Error  to  the  Snprone  Court  of  tlw 

State  of  South  Carolina. 

Mettri.  Oharlm  A.  Douglat  and  Levi  B. 
Daoid  for  plaintiff  in  error. 

Jf r.  Dunoon  0.  Bay  for  defendants  la  n- 
error. 

January  21,  ISOT.  Ditmiatad  for  the 
want  of  jurisdiction.  Frenah  t.  Taylor,  100 
U.  a  274,  BO  L.  ed.  ISO,  26  Sup.  Ct  Rep. 
76;  Leonard  r.  Viekaburg,  B.  d  P.  R.  Oo, 
198  U.  S.  416,  40  U  ad.  IIOS,  SB  Bnp.  Ct 
Rep.  7B0;  Mttrdook  r.  Memphia,  20  WalL 
BOO,  22  L.  ed.  420;  ZuttJt  T.  Sotle^  IBO  U. 
a  861.  87  L.  ed.  1111, 14  Sap.  CL  Rep.  Ut. 


NBWB  *  CODBITB  COUPAITT  *t  al.,  Pttitioit' 

era,  v.  Fraite  E,  Bdtlxb  at  iw.     [No. 

B42.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  Bee  aame  case  below, 
78  C.  C.  A.  511.  148  Fed.  821. 

Ueaara.  Wm.  Henry  Parkvr  and  Hmry  A. 
M.  Smith  for  the  petitionera. 

Meaara.  Adrian  B.  Joline  and  Auguatua  T. 
Bmytha  for  the  respondents 

Jannary  21, 1007.    Denied, 


oy  Google 


a  SUKIEUB  OOUBT  BEFORTEB. 


'.  Tm^ 


KiruDBKi-FsHnBtnr  nnm  Ookpast,  Prtj- 
tioner,  c,  Cmcueo^  Br.  Pa,iii^  UuraULP- 

OUS,  &  OlCASA.  BULWAT  OOICPAXT.     [No. 

049.] 

Fetitioii  for  •  Writ  of  CertloTari  to  tha 
lUtad  SUtM  fflroult  Court  of  Appc*b  fcr 
die  Seventh  aTCulL     See  nma  mm  btlow, 

T8  a  a  A.  488,  ug  r«d.  sts. 

Jfr.  Boir«r  A.  PmmU  for  tlie  petitioner. 
JfMtr*.   C   A.    Sat>«rafw«  and   fnnk   B. 
Ktliogg  for  the  reapondent. 
Juinsi7  21,  1H)T.    flmtedL 

KBUDam-FngnBojT  Fnurr  Ooupaht,  P«H- 

lionor,  «.  UlCHiiaut  Oehtbal  B*irjm» 

GoiocAKT.     [Ko.  860.1 

PeUtloB  for  «  Writ  of  CuHoruI  te  tha 
thitad  StatM  OiMnit  Oonrt  el  ^tpMtli  for 
the  Stifhtlt  Olmlt.  See  mum  MM  balMT, 
1«  a  CL  A.  «.  148  IM.  «>•. 

Mr.  Ragur  B.  PowM  far  tlw  prtKIOMr. 

Uavm.  O.  A..  ffMfimM  aad  nan*  ff. 
KvUof  f  for  the  reapoMlart. 

Jannuy  81,  1007.    DmmA. 


C  H.  Abkuh  Tmcr,  PtftlKoMr,  «.  VRl- 
UAX  OUkt  &  Som  Sbit  &  Snannt 
Bmumra  Covpaitt.     [No.  SSS.] 
Petttbm  for  ■  Writ  of  Cotlorui  to  tha 

Dtaitad  BtatM  Olreait  Oonrt  <rf  AppMla  for 

Oa  Second  OCreolt.    8m  aanu  mm  bdow, 

TC  a  a  A.  71^  1«  Fed.  807. 
jr«Mra  tformoN  Q.  JtHmtem  Mid  XntMt 

JNokmow  foe  the  petitloBer. 
Mr.  JTMry  0.  Word  for  tha  napmdesb 
r  Bl,  IMT.    Dffriai. 


BS7.] 

Petition  for  a  Writ  of  Oertiorari  to  the 
United  Btatea  Oirooit  Oonrt  of  AppMli  for 
ttaa  Second  Otrenit  Bm  aane  caM  below, 
The  Kalaarin  HuU  Hmmm.  TB  a  a  A. 
881,  140  IM.  8T. 

Mr.  Xtheari  X.  BUOgttt  for  the  petition- 
an. 

Mr.  Jompk  LaraeqiM,  Jr.,  tor  rMpondent 

JaBiuu7  21,  1M7.    DefUed. 

toWAID  VtiaKIXSMM,  PtttttOMT,  «.  UldTBt 

Stisam.    [No.  SM.] 

Petition  for  a  Writ  of  Certiorari  ta  ttia 
United  Statea  Cirenit  Court  of  Appeala  fw 
tha  Sixth  Olrcnit.  Bee  aama  eaw  balow, 
79  a  a  A.  61S,  150  BVd.  1. 

Memri.  SduMri  T.  Poioell,  TKowMt  M. 
Powell,  and  OAorfoa  W.  Bskar  for  the  petl- 
tioner. 

Th«  Attoravy  Oeneral  and  fioUottor  ffen- 
•roJ  ffoyt  for  reapondent. 

Jannai7  21, 1007.    DetiM. 


Ehpixk  STAn  Oaths  OmtrAVX  at  •!.,  A^ 
HlioMra,  «.  ATOBiBoit,  Tovtka,  k  fiAxi* 
FX  Eailwat  OOWAITT  [Ho.  S33] ;  lClinr» 
K>TA.  &  Dakota  Cattlx  CoiiPAirr,  Pert* 
tioner,  v.  Aiohiboii,  Totxka,  ft  Baxu.  Ita 
Railwat  Cokpawt.  [No,  634.] 
PeUtiona  for  Writs  of  Certiorari  to  tto 

Unltad  Btatee  Orcnlt  Court  of  A^eftla  for 

tlie  Eighth  ClreiUt 
Ifatfrt.  .^oinee  a.  Bot^ord  ud  S.  M.  Ball 

for  petiUonera. 
IfMara.   OordiMr  Lathnp,  BoUrt  Dmf 

Up,  and  A,  B.  Broumt  for  r 
Jannar7  21, 1907.    ffrwrfad.  ' 


MoMra^v 

660.1 

PeUtkm  for  »  Writ  at  OarUorui  to  flM 
Unttad  StatM  drontt  Court  of  Appoab  for 
tha  Second  Cironft 

Mr.  Abrwm  I.  XOm  for  patttlcBan. 

MMtn.  TkoaMt  nUoK^r,  BJekmri  tL 
AoaMVi  wd  Owrf*  B.  H*U  for  r 

JannaiT  21,  1007.    " 


pHmnz   Waub   OairAirT,   AppaP— I,  m, 

CoiocoiT  CounoiL  w  xhi  Cirr  of  Psa- 

inz.    [No.  327.1 

Appeal  fnm  tha  Bnprtnie  Oonrt  of  Oa 
Terrltor;  of  Ariiona.  Sm  auna  mm  baloiw 
(Arl&)  S4  Pac  lOOtL 

Mwrt.  JOm  r.  WOe*,  Harry  Hwb&artf 
and  O,  F,  AwiMoorfh  for  appellant. 

Mmn.  Bop  B.  Ooodrich  and  Waltar  Bmt- 
neit  for  appellee. 

JaanatT  26,  L007.  Diamtttti  with  MBt% 
per  atipnIatloB. 


Uakt  "^^Mfff  HoOaixoic,  PvNHMMr,  «. 

Pehum  Ik  QcMxnoaKWMH,  Ccdleetor,  «tii 

[No.  661.1 

Petition  for  a  Writ  of  Certiorari  to  tha 
Unlt«d  BUtM  dreoit  Court  of  Appeals  te 
the  Fourth  Obeoit  Sea  aama  caM  below, 
IGOFed.  280i 

Vawra.  J.  Altkaw  Johmmm  and  Jl.  g. 
WoffMAorat  fn  the  petiUoner. 

Jfr.  BoUaitor  Smtaral  Eoyt  for  tha  r» 


Jannaij  28,  1007.    Dmiad, 


Bine   Gat   alias   Sak   I^   AppelbM^  m. 

Umm  arARi.    [No.  188.1 

Appeal  frtnn  the  IHatrlot  Oonrt  of  tta 
Unltad  BtatM  for  tha  Northwn  IMatiiat  of 
California. 

Mr.  AtiittaHt  Attamuf  Omtrwt  Ooohf 
for  the  appellee. 

No  brief  filed  for  Oi»  appollaat. 

Jannar7  £8,  1007.    DecrM  mffirmti. 


lyCOOglC 


UXMORAHDDU  OASBS. 


taussuHu  A  fisunra  Hjulwat  Oox- 
PJJTT,   AMMoMT,   «.    JOLU  KUTTT,   ato. 

PMtion  for  m  Writ  of  Ctotlonri  to  tlw 

VaiUA  BUUm  Oirouit  Ooort  of  Appwls  for 

dM  Third  Olrenlt.    See  nmc  mm  bdM 

a  a  A.  006^  14B  FM.  818. 

Jfr.  /oAm  0.  Lami  for  tha  patltloiia 

Ifr.  rrawfit  FM«r  JCom  tor  tha  rwpoaA- 

rcbnui7  4.  1007.    />mML 

Hcnuv  F.  Biowit  «f  oL,  Pttititmtn, «.  RoB- 
BT  Hekxt  Luiyor  •(  oL     [No.  HI.] 
Patltion  for  ■  Writ  of  Ocrtiorul  to  tlw 

Daited  State*  drenlt  Conrt  of  Appwli  for 

tha  DlzliQi  ClKnlt.     8m  nme  mm  below, 

TS  a  a  A.  628, 148  Fed  838. 
M—n.  Amwte  Jf.  PMp*  and  Doufflat 

DyrMforM  for  tba  petltJoncn. 
rebnury  4.  1007.    DmML 

OMOl  W.  GKMSMAir  •*  sL,  nafnriff*  te 
Avor,  «.  GxoBoi  R.  BimmL.    [No.  B£.l 
Ib  Snor  to  tlu  CIrsnit  Oonrt  c<  tba  Unit- 
ad  BtatM  for  tlM  Bonthen  Dbtifot  ot  Ntw 
ToriE. 

Mr.  W.  WitMMm  Smith  for  tha  pUntUa 
Ik  amr. 
n»  AftoTMy  CtaMaral  lor  dafoidaat  in  ai- 

VebTiui7  4,  1907.  iKMifaaarf  with  aorts, 
OM  motlaii  of  ifr.  BoUoitor  Owwral  ffoyt  In 
bahklf  of  aoonaal  for  Uw  plkiuUlfa  la  oivor. 


PteteHfa  te  Jhror,  «.  WnuAx  a  Wil- 

■nt,  aa  AoUng  Omptroller  «t  tha  Btata 

of  Hnr  Toifc.    [No.  SSS.] 

IB  ■mr  to  tha  Surragataa'  Court  id  Naw 
Toik  OaoBlT,  Btata  of  Now  Tork.  Baa  Mine 
eaaa  below.  In  Ooort  ot  Appeala  IBS  N.  X. 
388,  76  N.  a.  IflL 

Mr.  Okwiw  X.  OarpmtUr  far  pUatUT  f> 

Jfr.J 


If  B.  OtooU  for  tha 

t,  1907.    PtwitoiaJ,  par  atlpn- 


Xx  run:  In  KHB  U^Tm  or  Eubuor 
Bonnoti,  PaKtloMT.  [No.  — ,  Oilgiiul.] 
UotMni  for  Lean  to  TUe  Patltlon  tor  « 

Writ  at  B«beaa  Oorpna  and  to  Proeaad  la 


Mr.  A.  B.  BfvwM  for  petitioner. 
Febnwrr  4,  1907.    iJanW. 

BooKMT  A  Hun  B*iiao*p,  PtMoim;  «. 

Josh  N.  Gtann.     [No.  Kt.\ 

F«tltio>  for  •  Writ  of  OertloTBri  to  tha 
Dnited  SUtaa  Clrealt  Court  of  AppeaJa  lor 
tta  SaeoBd  Cirmit. 

IfaMT*.  Otorga  B,  Yovmg  and  Bigar  J. 
JHoA  for  patttiooer. 

No  *ppe»nuiee  for  itapondaat. 

IWtroMT  *,  1907.    Srawtad. 


OniMii  W.  HmmB  at  oL,  PtIUitmtrt,  «. 

Bkbmoa  a.  JoHMsmr  wt  mL    [Mat  ML) 

FeUtion  for  a  Writ  of  Cirtlorul  to  Ot 
Unltad  BUtaa  Clnnlt  Oonrt  of  Appaala  te 
the  Ei^  Clmitt. 

Mr.  L.  P.  fiarry  for  peUtionan. 

Febnuu7  SS,  1W7.    On«ML 

Out  Douinon  Oopptk  Mimita  ft  Bmklt- 
no  OcocpAinr,  P«t(lioit«r,  v,  Fbkduuck 
IxwiBOHH  a<  ai,  Dxecoton,  etc.  [NolSTSJ 
PeUtioa  for  a  Writ  of  Certloiari  to  Ota 

United  BUtea  Cireoit  Conrt  ol  Appaala  lor 

the  SaeoBd  Oiraolt. 
Jfaaan:  LimU  D.  BnmMa  and  WtOiam 

E.  jDiMtar  for  petitfanur. 
Mr,  Jnyina  fraaJiaall  for  reapondent^ 
Febniaiy  26,  1M7.    OnmMd. 


Oonrnmini,  Wall  Pat^  OoiipAirr,  P*- 

MHomr,  «i   I«wia  Toubt  ft  BOK«  OW* 

PAiTT.    [No.  SS£.1 

PatltiaB  for  a  Writ  of  Oaitiorari  to  tha 
Dnited  SUtaa  Oiionit  Oonrt  of  Appaala  for 
the  Sixth  CIrsnit 

Jfaaara.  Lmfa  jrwtAoXI  and  JoMpk  WiOy 
for  petitioner. 

IfecM^  jrorr<«m  R.  Watte  and  Bmrlm 
OlwwIaaJ,  for  reapoident. 

Febraai7  U,  1907.    Granltd. 

Babr  L.  EATins.  PeMMMMT, «.  J.  B.  Wat> 

Knra  «t  aL    [No,  670.] 

Petition  for  a  Writ  of  Oertlorari  to  Om 
United  Btataa  Oinmit  Oovrt  of  Appeala  for 
tha  Fifth  Otonit. 

Mr.  ewfft  A.  rfttarfaftoa  for  the  pet^ 
tioaar. 

Jfr.  Jotm  W.  Wray  for  reapoikhBti. 

Febnai7  £6,  1007.    fiwifad. 

UATHmoR  Auua  Woncs,  P«tWoMr,  (k 

T.  T.  UAtmnoH.    [No.  SOS.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  Btatea  Ctronlt  Oonrt  of  Appeala  for 
the  Fourth  Olicolt.  See  aame  cue  below, 
150  Fed.  2tL 

Mr.  Prank  W.  (TArMJa*  for  the  peUtJoa- 

ifecfra.  DoaM  Trigg,  Bobm-t  L.  Barrimm, 
and  WtOiam  Byrd  for  the  reapondest. 
Fabmaiy  26,  1007.    DnUed. 


Tioroa  A.  Wudkb  ef  A,  PaMKonar^  «. 

UnxD  atATiB.    [No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  tte 
United  Statee  Ctnmtt  Ooort  of  AppeaU  for 
tha  Fourth  Oratlt  See  aaaa  enaa  balawi 
74  a  a  A.  SOT,  14S  Fad.  4S8. 

iff.  jroyiwrd  P.  BtiUt  for  tha  pattUoBan. 

Mr.  BeUMtor  ChiMral  Bo^  for  tha  ■•■ 
•pondent. 

F«bnuu7  B6,  1907.    Omiti. 
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Oor.  nnt 


Dmra  Statxs  at  si.,  AppeOantM,  v.  Wn^ 

ixui  B,  Kibe.    [No.  138.] 

if  poftl  Iroin  tha  United  BtotM  OlmiH 
OovTt  of  Appeal*  for  tha  Seoosd  Circuit. 
Bee  Mma  cam  Mow.  70  U  a  A.  187,  1ST 
Fad.  753. 

Meitri.  Bolicitor  Qmerdl  Bout,  Robert  A. 
Botoard,  ani  Bvnry  0.  Lewi*  for  tba  »p- 
pelUnta. 

Meuri.  Ahnm  J.  Rom  and  Alfrtd  O. 
Petti  tor  the  appellee. 

February  2S,  ISOT.  Deerea  afjlrmtd  bj  ■ 
divided  court,  and  oiuaa  remanded  to  the 
CircDit  Court  of  the  United  Statea  for  tlie 
Koitbeni  Diatrict  of  Nen  York. 


SrauoiTD  OsHBTniK,  Plaintiff  Ut  Brror,  «.  W. 

J.  Cast.     [No.  200.] 

In  Error  to  the  Supreme  Court  of  Uie 
State  of  WiscooBin. 

See  same  caae  below,  126  Wla.  ISS,  106 
N.  W.  T82. 

ifr.  B.  U.  McTicker  for  the  plainUft  in 
arror. 

Mr.  A.  0.  Titu*  and  Ur.  L.  U.  Bturiwant 
for  the  defendant  in  error. 

February  25,  1007.  Di»mi*t«d  for  tbe 
want  of  jurisdiction.  DeWolf  t.  John»on, 
10  Wheat.  3B6,  0  L.  ed.  348;  jrif«ouri,  S.  A 
T.  Trutt  Co.  T.  Erumteig,  172  U.  8.  3BI,  43 
L.  ed.  474,  IB  Sup.  Ct.  Rep.  170;  LouinUU 
4  V.  B.  Co.  T.  Eentuchy,  IQl  U.  S.  077,  700, 
40  L.  ed.  B4S,  8S0,  IS  Sup.  Ct  Rep.  714; 
Pritl>i«  t.  United  State*.  157  U.  3.  100,  SB 
L.  ed.  067,  16  Sup.  Ct.  Rep.  6S0;  Lototon  v. 
Steele,  162  U.  6.  133,  38  L.  ed.  336,  14  Sup. 
Ct.  Rep.  499:  Dutihdm  t.  Oould,  10  Johns. 
878,  8  Am.  Dec.  323;  Coni.  y.  Danziger,  170 
MasB.  200,  67  N.  £.  401;  fin  parte  Berger 
1B3  Mo.  10,  3  L.RJL(N.S.)  630,  118  Am. 
Bt.  Rep.  472,  BO  B.  W.  7SB,  and  aee  State  e» 
rel.  Zillmer  t.  ETeutxberg,  114  Wis.  630,  68 
LJUA.  748,  01  Am.  St.  Rep.  034,  SO  N.  W. 
1099. 


KATHABim  Tom  Brzasits  •(  oL,  Apptl- 
lonta,  c.  JAJCKS  B.  Tom  tt  al.  [No.  380.] 
Appeal   from   the   Circuit   Court  of  the 

United  Stat«a  for  the  Weatem  Diatriet  of 

Tlr^nia. 

Mettri.  Jame*  Bumfordnar,  Jr^  and  O. 

B.  W.  Bamet  for  the  appellanta. 
Mr.  Oltarlet  Carry  for  appelleea. 
February  2B,  1B07.     Decree  affitmtA  with 

ooita.    yVheUu  t.  St.  Louii,  180  U.  B.  87B, 

382,  40  L.  ed.   683,  685,  21  Sup.  Ct  Eep. 

40S[  MiU«r  f.  Olark,  138  U.  S.  8ZS>  U  h. 

•d.  006, 11  Sop.  Ct  R•^  SOO. 


Bd.  Shttb,  PMitUff  fa  Brror,  9.  Bun  ov 

Txirnasn.    [No.  628.] 

In  Error  to  the  Supreme  Conrt  af  tha 
Bute  of  Tennessee. 

Mr.  OharUM  T.  Omte*,  Jr.,  tor  the  defend- 
ant in  arror. 

Fritmaiy  27,  1007.  Docketed  and  ii^ 
fliiaaoi  with  eosta,  on  motion  of  Mr.  Oharlti 
T.  OatM,  Jr.,  for  the  defendant  in  error. 

Bxmn  8.  BbTOHt,  Truetee,  PtHtitmar,  ai 
FnTH      CoRGixQ^TionAi.      Chubob     or 
WasHUtoTOK,  D.  C.     [No.  074.] 
PetJUon  for  a  Writ  of  Certiorari  to  tha 

Court  of  Appeal*  of  tha  Diatriet  of  Ov- 

lumbla.    Sea  Mma  caaa  bal«w,  28  App.  D. 

a  22a. 

If  eaara.  B.  Berbml  ffteiy  and  B«rb«rt  J. 

May  for  the  petitioner. 
Mr.  waUnm  0.  fiuUwon  tor  the  reapovd* 

ant, 
March  4,  1007.    Denied. 


et  oL,  P»HtUMar»,  v.  Em- 
ixT  hum  CouFAirx  at  ol.     [No.  SB6.] 
PatitioB  for  a  Writ  of  Certiorari  to  tha 

United  SUtea  Circuit  Court  of  Appaali  for 

the  Fifth  Orenit    Sea  aame  eaaa  below,  7B 

a  a  A.  SM,  148  red.  lOlS; 

JfsMra.  W.  A.  Gmiter  and  J.  W.  Bakw 

for  the  peUtionen. 

Mr.  John  B.  Enom  for  tha  raapondanta, 
March  4,  1B07.    DetUed. 

Jobs  Btipbbkb  at  ah,  Petitionen,  «.  A.  E, 

Bkabi  «t  oL     [No.  SOO.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btatea  Circuit  Court  of  Appeals  for 
tha  Fonrth  drcnlt  Saa  aaiu  «aaa  below, 
79  O.  a  A.  IS,  149  FW.  14B, 

Mr.  T.  B.  Arclter  for  the  petitionan. 

Mr.  R.  B.  BornoT  for  tha  reapondnita, 

Mareh  4,  1007.    Denied. 


St.  Louib  &  Sak  Fnuroisoo  Railboad  Con- 

PAKT,  Petitioner,  «,  Joen  R.  MoSwxait, 

[No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  Uw 
United  States  Circuit  Court  of  Appeals  tor 
the  Fiftii  Circuit. 

Meter:  Theodore  Mack  and  noma*  f. 
Weat  for  the  petitioner. 

No  appearance  for  respondent 

March  4,  1007.    JDaniwt. 

WnuAii  H.  WnsKB,  Petitions,  v,  Atwbu 

J.   Blaoefobo.     [No.  621,] 

Petition  for  a  Writ  of  Certiorari  to  tha 
Court  of  Appeals  for  ^a  Diatriot  et  Oalnm- 
bia.    See  same  case  below,  28  App.  D.  C  635. 

Meatr».  Okarlee  B.  Littlefl»U  and  OfcorlM 
B.  DuM  for  the  petitioner. 

Mr.  PhUip  Mauro  for  the  raapc 

Marsh  4,  1007.    DemieO. 
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IsUA  W.  Powus,  Becelfer,  ete^  Ai^tUant, 

V,  JoHK  0.  Osgood.     [No.  ElO  utd  £11.] 

Appeals  frcon  the  Cirenit  Court  of  tha 
United  Stfttea  for  the  District  of  Colonido. 

Mettrt.  4.  0.  Helm  uid  V.  T.  ffuanuey 
for  the  appellajit. 

Itaitri.  Van.  S.  Herringtott  uid  D.  O. 
Seaman  for  the  Appellee. 

March  4,  1S07.  Diamiutd  for  the  wtnt 
of  Jurisdiction,  on  the  authorit;  of  Louia- 
eOIe  Tnut  Co.  -r.  Knott,  ISl  U.  a  22S,  48 
L.  ML  1S9,  24  Sup.  Ct  Rep.  119,  and  c 
tlwrein  cited;  Soofte  t.  Hunt,  103  V.  8. 
S2ff,  48  L.  ed.  774,  77S,  £4  Snp^  Ct  B*p. 

HT. 

JoHiT  RoHio  «l  ol.,  AppeUoMto,  «.  Uibiu 

Qujxn.     [No.  481.] 

Appeal  from  the  Supreme  Coart  of  the 
Territory  of  OUshomo.  Be*  aame  caaa  be- 
low (OklO  S7  Pu.  82B. 

Mr.  A.  A.  EoehUng,  Jr^  (or  the  Appel- 
Unto. 

UeMTt.  Henry  F.  Woodord  and  A.  A.  Bir- 
•ey  tor  the  appellee. 

March  4,  1907.  Diini»—d  for  want  of 
Jurisdiction.  Sohloeeer  v.  BmnphiU,  198  V. 
8.  173,  49  L.  ed.  1000,  25  Snp.  Ct  Bap. 
«64,  and  eaaes  elted  in  OaUformU  (AhmoI. 
l«fk  0».  V.  ifmUev,  20e  n.  S.  079,  Rl  I^ 
«d.  — ,27  Sup.  Ot  Rep.  779. 


T.  M.  AtKOM,  PefiMoner,  «.  TJinmi  8ti.ies. 

tNoi.  «02.] 

Frtition  for  ft  Wrtt  ol  Certiorari  to  the 
United  BMm  dreuit  Uonrt  of  Appeals  for 
tbe  Fourth  Circuit  &*•  same  caae  below, 
ISOBVd.  S6. 

Ifr.   Oaorga  B.   ffomjllon  for   Uie   petl- 

Mr.  Solioftor  Oenors)  Hoyt  for  the  ro- 
apondrat 

Mareh  11,  1907.    DetUed. 
Cbod  Thoiub,  PUiintiff  in  Bmr,  «.  Btaix 

OF  Kurau.     [No.  478.] 

In  Error  to  th«  Supreme  Court  of  the 
State  of  Kansas. 

Sea  same  oases  helow  (Ean.)  80  Pao.  499. 

Ur.  O.  O.  Ool«num  in  support  of  motions 
to  ■<i»>mfM  or  afflrm. 

Mr.    Al/Ttd    U.    Jackmm    In   oppoaition 

March  4,  1907.  DiamiMtd  for  the  want 
irf  Jorisdltttion.  £ilsnjiacfc«r  o.  Dittrict 
Court,  134  U.  B.  31,  33  L.  ad.  801,  10  Sup. 
Ct  Bep.  424;  Mugler  t.  iTansos,  123  U.  S. 
023,  31  L.  ed.  206.  8  Sup.  Ct  Sep.  273; 
OnwU]/  T.  OArMfsnssn,  137  U.  S.  80,  34 
L.  ad.  020,  11  Sup.  Ct  Rep,  13;  GKosri  *. 
TiarwM,  148  U.  S.  002,  37  L.  ed.  001,  13 
Sup.  Ct  Rep.  721;  Otu  V  ParJim;  1B7  D.  S. 
600,  008,  000,  47  L.  ed.  323,  327,  23  Sup. 
Ct  Rap.  IBS;  Cajfilio  t.  UoConnieo,  108  U. 
B.  074,  42  L.  ed.  022,  18  Sup.  Ct  Rep.  229; 
Antley  T.  Xatuo^  IM  U.  a  M7,  40  L.  ed. 
MO,  £S  Sup.  Ot  Rap.  SSO. 


Bz  ViXTKi   In  THV  MlTTEl  <W  JoHlt  AXK- 

STBORo    Chasles,    Pttitiontr.    [No.   —, 
Original.] 

Motion  for  Leare  to  Pile  Petltltm  for  • 
Writ  of  Prohihltlon. 

Mr.  Otorge  W.  Watt  for  petitioner. 

Ur.  JoMpK  B.  Okoatt,  Jr.,  In  oppoaltdon. 

March  4,  1007.     DmUd. 

Wnxuu  F.  D.  Tatiob,  PeMttoier,  e.  Uhit- 

ED  Statcs.    [No.  OIC] 

Petition  for  a  Writ  of  Certtorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
tbe  Second  Circuit 

Vwsrs.  £uofw«  E.  Beers  and  WfUwm  0. 
Cftoals  for  petitioner. 

March  4,  1007.    Orm^tad. 

CoRTMEnTAi.  Papcb   Bao  Coiaun,  P«tU 

tfoner,  t>.  EAflrxan  Pafxb  Bas  OoxFAirr. 

[No.  COS.] 

Petition  for  a  Writ  of  Gerttorari  to  the 
United  States  arenit  Court  of  Appeals  for 
the  First  Clreolt 

Mr.  Albtrt  B.  W»lk«r  for  patitionsr. 

Maun.  SoiihmI  R.  Bettt  and  Frtnda  T. 
Olmmbtri  for  reepondent 

Mareh  11,  1007.    Oronfad. 

0.  T.  LiwBon,  Plaintiff  in  Bmr,  9.  Sun 

aw  Washhtotoit.     [Nou  221.] 

Ib  Error  to  tha  Supreme  Court  of  tho 
State  ot  Washinfton.  See  aam*  case  below, 
40  Wuh.  4W,  82  Pac.  TSa 

Mr.   F.   B.   Orotthtoaite   for   plaintiff   In 

Meurt.  F,  D.  McKennty,  a«orge  E.  Walb- 
er,  and  J.  B.  Flonnery  for  def  andimt  in  error. 

March  11,  1907.  DitmiMMtd  for  the  want 
of  JuriBdietion.  Dent  t.  West  Virginia,  129 
U.  a  114,  32  L.  ed.  623,  0  Sup.  Ct  Bep. 
231 ;  Califtymia  Powder  WorJcs  v.  Duett,  151 
"  803,  38  L.  ad.  207,  14  Sup.  Ct  Rep. 
360;  Eayward  V.  Dennv,  168  U.  S.  180,  30 
h.  ad.  041,  16  Sup.  Ct  Rep.  777;  Ansbro  t. 
I7n««d  atatM,  ISO  U.  S.  096,  40  L.  ed.  310, 
10  Sup.  Ct  Rep.  IS7. 

Fbiderick  W.  Wabd,  Petititmtr,  «.  Josir  B. 

Eabt,  Trustee,  e(  oI.    [No.  624.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  lor 
the  Fourth  Circuit 

Mr.  V.  B.  Aroher  (or  the  petitioner. 

No  appearanOB  (or  respondents. 

March  11,  1007.    Dmied. 

Ain>BKW  PATT^uoir,  Plaintiff  in  Bmr,  m. 

IsHAif  TATUn,  Jailer,   eto.     [No.  248.] 

In  Error  to  the  Supreme  Court  of  Um 
State  of  Florida. 

Vwtrs.  /.  Douglas  "Wwtmtira  and  /sooe 
L.  PvroeU  for  plaintiff  In  error. 

Ko  appearance  (or  defendant  In  error. 

Uanh  IS,  1007.  IKMMSSMf  with  Mst^ 
'  to  tha  Tenth  Bula. 
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TaoeatiA.  Qaxu.  m  Vui^ul  «t  al^  PMw 

tifft  im  8mr,  «.  Bttrm  ov  Tktab.    {No 

224.] 

In  Error  to  tha  Conrt  of  dvll  Appeali 
in  tha  TUrd  Bnpmna  JodleUl  Diatriet  of 
Ow  State  of  Tteaa.  See  Mine 
(Kex.  Or.  App.)  84  S.  W.  1183. 

Mr.  H.  0.  Diekinton  for  Oie  plainUffa  ]■ 

Mr.  EoImtI  7.  Davidtmt  tor  the  defendant 

Uuvh  11,  1W7.  Dttni-ed  for  the  wan 
of  Jnriadletlon.  O'Oonor  t.  Teaaa,  SOS  U.  6 
SOI,  SO  L.  ed.  1120,  SO  Sup.  Ct  Bap.  TSB 
Baton  T.  Tint,  1S3  D.  B.  BIB,  41  L.  ed. 
137,  la  Sup.  Ct  Kep.  1023;  California  Pou>- 
der  Worki  r.  Davit,  IBl  U.  S.  889,  38  L. 
•d.  eoO,  14  Snp.  Ct  Rep.  350:  D«vin»  t. 
lot  Angtlu,  202  U.  a  S13,  337,  50  L.  ad. 
1046,  1064,  £0  Snp.  Ct  Bep.  662. 

X«ni  GAsscm  «t  at,  P^Uotien,  «.  A^ 

VUDO  a  SiBDT,  aa  Surviving  Partner, 

ate.     lNo.  032.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
DBltad  Statea  Cirouit  Conrt  of  i^pMb  for 
tha  Second  CMrenJt.  See  mat  can*  behnr, 
TB  C.  CL  A.  142,  140  Fed.  lOa 

JfaMra.  Johm  Brooka  LMoJtt  and  Ximmi 
Wttmora  im  the  petitlmeia. 

Mr.  a.  B.  WMtnaif  tor  tha  raapoDdant 

Uareh  11,  1007.    Dmiat. 

NosTH  SBon  Bocni  *  Dnms  OoupjUit, 

riatntiff   in    Error,   v.    Hiooianr    Boom 

OoMTUT.    {No.  es4.] 

In  Error  to  the  Suprona  Court  of  tha 
State  of  Waddniton.  Sea  aaaa  eaat  below, 
40  Waah.  810.  82  Pac  412. 

Mr.  8.  a.  PtiM  for  the  plainUff  In  error. 

Mr,  W.  W.  Cotton  for  the  defendant  Is 

UmxA  11,  1M7.  DitmUtd  with  aoata, 
OB  motitm  of  Mr.  B.  B.  PiUa  for  tha  plain- 
tU  In  error. 

Jmoius  J.  SHXi,  PttiUoner,  v.  Otrr  or  Uo- 

MOM.     [No.  020.] 

FaUUon  (or  a  Writ  of  Certiorari  to  tha 
United  SUtaa  Circuit  Oonrt  of  Appeal*  for 
tha  Fifth  Cirouit. 

Jfaaara.  Barrg  T.  Bnith  and  flrapory  L, 
BmitX  for  the  petitioner. 

Mr.  Bvrtoatt  B.  Boons  tat 

Uarch  IS,  1B07.    DmUd. 

Oommr  or  Sr,  Sam,  PetitUmar,  *.  Ukited 

SrATsa  SATnoB  ft  Loui  Compawt.    [No. 

627.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Cirouit  Conrt  of  Appeals  for 
the  muth  Clreoit  See  aame  tarn  below,  M 
a  a  A.  41S,  18S  FM.  8S4. 

Mr.  OiUriM  W.  VmOmi  for  the  peU- 


Chuojs  T.  Ohbbkt,  BaedTar,  ate.,  PIoM^ 

in  Error,  «.  Fideuit  ft  DvuBU  Cofr 

ruiT.    [No.  234.] 

In  Error  to  the  Suprona  Court  of  tka 
Terrltorr  of  OUaboma.  Bee  Mme  caae  be- 
low, M  OU.  S46.  8B  Pac.  TIS,  7  U  B.  A. 
(N.  8.)  H& 

JfMar*.  B.  M.  OompbeO,  D.  T.  Flj/mn,  and 
C.  B.  Amat  for  ttta  plalntiif  in  error. 

Mr.  Edgar  B.  Gone  for  the  defendant  1> 

Uareh  18,  1007.  Judgment  ^firmed  with 
ooata.  Fidelity  4  D.  Co.  v.  Ooartney,  180 
U.  S.  S42,  40  L.  ed.  1103,  22  Sup.  Ct  Bep^ 
BSai  eworanfee  Co.  of  V.  A.  t.  ifaohonioa' 
8*«.  BvHk  4  T.  Co.  183  U.  a  402,  40  U  ad. 
2S3,  82  Sup.  Ct  Bep.  124;  Aoeei 
LoMaM,  22  WaU.  208,  22  L.  ed.  727. 


Bicmracoi  Inoir  Umura  Cokputt,  Ploti^ 

Hlf  in  Error,  o.  Euan  A.  Kmsn.     [Noi 

242.] 

In  Error  to  tha  Olreuit  Court  of  tbo 
United  Statea  for  the  Diatriat  of  UuMaota. 

ifMve.  John  &.  WiOiam*  and  JToaat  B. 
Olapp  for  the  plaintiff  In  error. 

JTr.  aamual  A.  Andsraon  tor  the  defend- 
ant In  error. 

Haroh  IS,  1M>T.  Jndgmait  affirm^  wHh 
ooata  and  Intereat  Mimnuota  Inn  Oo.  ▼. 
AKna,  ISO  U.  a  SOS,  BO  Ik  ad.  3B2,  «  Snpw 
Ct.  Bep.  IMt  ffoMvN  t.  Aordy,  ll»  U.  & 
300,  S92,  42  Ii.  ad.  780,  701, 18  Sup.  Gt  B^ 
S8SiJra»e  T.  Btooonton  Inn  Min.  Oo.  M 
a  a  A.  MS,  1>6  FM.  147;  KUne  t.  Mtmna- 
tota  Iron  Co.  98  lOnn.  03,  100  N.  W.  081t 
Boluu  T.  PoMMn-SJMfiaM  Oo.  »  lOnn.  MT, 
OS  LAX  887,  OS  N.  W.  68. 


Loun   W.  Downs,   PatiUonar,  v.  bi^ 

BnuiT    I>nxLOPicni(T    Coururr.      [Nok 

029.] 

PMition  ftor  a  Writ  of  CerUonri  to  the 
United  Stotee  Circuit  Court  of  Appeab  tor 
the  Third  Circuit  See  aame  eaee  below, 
ISO  Fed.  122. 

taers.  PhiUp  Maun  and  £f*ea  Lawla  tor 
tiie  petitioner. 

Mr.  Banrjf  E.  Evardimg  for  the  raaponi* 


Hareh  18,  1007.    Dmtai. 


COKPAKT,  Pttitionor,  «.  J.  L  Buxm^ 

Aaslgnee,  etc.,  et  al.     [No.  04O.] 

Petition  for  a  Writ  of  Certiorari  to  On 
United  Stotee  Circuit  Court  of  Appeala  for 
llxth  CSronlt  Sea  aame  eaaa  below,  14B 
Fed.  81. 

JfeMr*.  WHUam  jranftoH  Bullitt,  Leoy 
Mag&r,  and  Atfr^  T.  AMtrioM  (or  the  p«ti< 

Mr.  Helm  Bmot  for  tha  raapondenb 

"^  ■•'""'•  '^.,.,.3, Google 
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Haboaxr  Satlob,  AppeUoHt,  «.  Jomr  0. 

PuMTB.    [No.  86*.] 

Appml  fit»i  tlie  Snprema  Orart  ot  the 
Tarritory  of  OklaJunuft. 

Mr.  8.  H.  Harrit  for  appellant 

KMir«.  Fnmk  DaU  and  A.  ff.  O.  Bfarw 
for  appellee. 

Uarch  IS,  1S07.  Dttmin«d  wltii  omU, 
on  antbori^  of  soiuimI  tor  appellant. 

Babbbt   UumsD,    PMntiff   in   Brror,    v. 

Stati  of  IbmrasoTA.     [No.  2S8.] 

In  Error  to  tbe  Snpnme  Oonrt  of  Die 
Stat*  of  Ifinneoot*. 

MMtn.  Morita  BomhMoI  and  Imw  Hw 
rtoO  for  plalntlfl  in  error. 

No  appearanoe  for  defendant  In  «ior. 

Mareh  SS,  igOT.  DimU-i  wftli  sorts, 
ponnant  to  tlie  Tenth  Bnle, 


,   PeNMoHW,  ».   DaxTB 

STATia.     [No  630.1 

PaUtfam  for  a  Writ  of  Oertlonn  to  tbo 
Vnltad  SUtei  disnit  Oonrt  of  Appeaie  lor 
the  BBfhth  Obenlt.     See  •amo  cut  bdow, 

79  0.  a  A.  S28,  14S  Fed.  Q86L 
Mr.  W.  B.  Votftoipt  for  tlie 
ffoIWtor  Ovtwrai  Boyt  for 
Ibreh  2S,  IMT.    DmM. 

SmrtHBif  RuLTAT  Courunr,  i>«MfoMr,  *. 

HuBBUD  BaoTHUS  &  Go.    pfo.  ess.] 

FMltion  for  a  Writ  of  OertioTari  to  tlio 

United  States  Circuit  Oonrt  of  Appeals  for 

Oe  SlzOi  GImilt.     Bee  ssni*  cue  below, 

80  0.  C.  A.  200.  150  BVd.  813,  on  flist  ap- 
peal 76  O.  a  A.  489,  146  Fed.  31. 

Vessra.  W.  A.  ffmdnwMi,  Oamthtn  W^ 
tv,  and  A.  P.  Tkom.  for  the  peUtionsr. 
No  appeanuioa  for  rtspondtot 
Uaroh  £5,  1907.    Deiued. 


TkOKU   F.   <ySvL,    Sheiifr,   ato.     [No. 

661.] 

b  Error  to  the  Stiperlor  Cknirt  of  the 
(Sfy  and  Coont;  ot  Ban  Frandseo^  Stats 
«f  Oalifomlk 

Iff.  A.  B.  BrowM  for  the  pUnttiT  in 

IfsMre.  Awferfe  D.  MoKmmty  and 
JVMMtf  J.  £«M|r  tor  the  defendant  in  error. 

Harsh  28,  1907.  Wtmiswd  with  eoa^ 
M  motion  <a  Mr.  A.  B.  firowM  for  tha 
ptaintm  !■  smr. 


UOCUTT, 
UlRRD    SlAXBL       [No.   SS5.] 

Appeal  from  the  Oiraait  Oonrt  of  the 
United  BtatM  for  tjie  Northsm  Distriot  a 
Galiforala. 

Mr.  S.  V.  VorwAoHss  for  appellaat. 

The  AttOTMy  Geiwral  and  AitittmU  At- 
torney Qtnerdt  Ton  Oradel  for  appellee. 

April  8,  ie07.  DimniiMd  for  want  of 
inrisdiotion  on  the  antboritr  ot  Otmaa  t. 
United  atofea,  IBS  U.  S.  489,  S0  L.  ed.  KH 
IB  Snp.  CL  Bap.  174. 


MndoUT     Cmmu    Rulwat    Omaact, 
LaarwD,  v.  J.  W,  Eoemut,  Qnardian,  ets; 
[No.  B47.] 
On  a  Certifloate  from  the  United  States 

Ginndt  Oonrt  e<  Appeals  for  the  Fifth  (Si> 

ODit 

Mr.  a.  B.  rAoyer  and  Mr.  IToorfMJ 
Blor«t/  for  UozleMt  a  B.  Co, 

Mr.  Oeorgt  B.  WoDooe  lor  Eekman. 

April  8,  1907.  QuaatUm  antuiered  ttt  Ms 
negativ*  on  the  authority  of  Blatar  ▼.  Ifev 
ieon  Nat.  B.  Oo.  194  U.  B.  120,  48  L.  sd. 
900,  £4  Sap.  CL  Bap.  S8I. 


Wni.  D.  GoDLD  St  oL,  Appetlant^  v.  Zao 
V.  TounowonH,  United  Statea  Marsbsl 
[No.  401] ;  WuBKiT  anxEIXK  «t  oL.  Ap- 
paltsNt^  «.  Lbo  V.  TouBBwOBTH,  Unitsd 
SUtes  Marshal]  [No.  41S]  i  Ia  R.  Urns, 
Appelfont,  ff.  H.  Z.  OsBoaifB,  Unltod 
States  Marshal  [No.  432]. 
Appeals  from  ths  Circuit  Oourt  of  tbs 

United  States  for  the  Sonihem  Distrist  of 

Oalifomia. 
Jfs*M-«.  Witt  D.  OouU  and  H.  J.  Ooudga 

tor  appellants, 
A«*M«nf  Attoraoy  general  Bamford  aad 

SoIMtor  denerwl  Boft  lor  appellees. 
April  8, 1907.    Final  oidsra  rmwssd  with 

eosts,  and  causes  remanded  with  directions 

to  discharge  peUtloaera,  respeeliTelj,  with. 

out  prejndiea  to  rtoiswa]  of  applloations  to 

rmer^    on   ths   anthortir   ot   Kndsy   t. 

IVmI,  dedded  at  this  tenn,  2DS  U.  &  £0^ 

m  Ii.  ed.  688,  27  Sap.  Ot  Rep.  480. 


W.  Kbsr  Kunx,  PaUHoiur,  i 

K.  Bbowh,  Burriring  ReoelTCr,  sto.    [No. 

SSO.] 

Patltion  for  a  Writ  of  Otttiorari  to  ths 
United  States  Gireait  Court  of  Appeals  for 
the  TUrd  drcnlt  Bee  same  case  below, 
lfi2  Fed.  873. 

JTr.  Budotpk  M.  9(>Mok  for  petitioner. 

Jfseers.  B.  D.  Bnmm,  Moloola  Lloyi,  Ji, 
•nd  Ohartes  B.  Bvrr  for  respondsnt. 

April  8,  1907.    DmsM. 


EUZABBTS  J.  WuD,  PeKKwMr,  «:  Daid- 

BKIB8BEUXABEI        Kj0^aiTHl.TII.         iNo. 

S4fl.] 

Petition  for  a  Writ  at  Oartiorari  to  the 
United  States  Circuit  Cooit  ot  Appeals  for 
Uie  Third  OrciitL  See  same  case  below, 
ISO  Fed.  OiL 

Mr.  Fmni  B.  Baotdgt  for  petitioner. 

ifesira.  J.  Parker  JTirtm  and  Otartss  & 
Rtckom  for  respondent. 

AprU  8,  1907.    JjMried, 
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I    FOXL   OOIfFAITT,    PaliClOMT,   *. 

Sahusl  H.  Cottbbll  A  Sow.     [No.  BBS.] 

Petition  for  k  Writ  of  Certiorari  to  the 
Dnited  SUtes  Circuit  Court  of  Appeftla  for 
tbe  Fourth  Circuit  See  lanie  cmme  below, 
148  Fed.  5M. 

Ur.  Atemander  B.  aandt  for  petitioner. 

Ifr.  S.  R.  Pollard  for  rMpondenU. 

April  B,  1007.    DuUed. 

Cm  OF   Cbiouo,   Appellant,   «.   Chioaqo 
City  Railwat  Ookpaitt.    [No.  160.] 
AppoJ   from   the  Circuit  Court   of  the 

United  Stftte*  for  the  Northern  Distriot  of 

niiDois. 

Meiarg.  Jamet  HamtlttHi  L«wU  uid  Bdgar 
Brontm  Tolmatt  for  appdlftnt. 

Metart.  John  P.  Wilton  and  John  J.  Her- 
riok  for  ftppellee. 

April  8,  1907.  Deerea  rwtrttd  with  oosta, 
on  confeuion  of  error  and  oonsest  of  ooun- 
•el,  and  eauM  reznanded  for  further  pro- 
eoedings  aoeording  to  law,  on  motion  of 
Mr.  John  P.  Wilton  for  the  appellee. 

Lma    Bbavo    tt    (U.,    ete..    Appellant*,    «. 

Eimjo  Oouiz  tt  al.     [No.  421.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Di  strict  of  Porto  Bioo. 

lir.  y.  B.  K.  Peitingill  for  appellant!. 

Mr.  Fredtrie  D.  UoKenney  for  appelleea. 

April  8,  1907.  Ditmiaatd,  per  stipulation, 
on  motion  of  Ur.  Fndtrio  D.  MoKenney  for 
the  appelleo, 

WiLUAjf  S.  Deztxb  «t  al.  Trustees,  etc., 
Plaintiffi  in  Brror,  «.  Buxh  D.  C&iSaxa 
at  al.,  as  Board  of  Street  Conuniwlonera, 
eto.    [No.  73.1 

In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachnsette.  See  same  case 
below.  1S7  Mass.  451,  73  N.  B.  554. 

Mr,  A.  R.  Borveit  for  plaintffF  in  error. 
Jfr.  Thomai  M.  Batson  for  defendant  in 

.^rll  B,  1007.  Writ  of  error  diimiuad 
with  ooets,  per  stipulation. 

Buhbbidqe  W.  BumncK,  Appellant,  «.  Wnr- 
uui  DnxoM  et  al.    [No.  237.] 
Appeal  front  the  United  States  drcnit 

Court   of  Appeals    from    the   First  Girenit 

See  same  cms  below,  75  0.  a  A.  603,  IM 

F«d.  T8T. 
Mr,  Beldin  Booon  for  appellant. 
Mr.  B.  V,  Ommingham  for  appellees. 
April   8,   1607.     Ditmitted,  per  stipnlv 

tion. 


TfexAB  k  P^oino  Railway  Cohpaitt,  Plain- 
tiff in  Brror,  «.  Bbs  Shau_  [No.  078.] 
In  Error  to  to  the  United  States  Circuit 

Court  of  Appeals  for  the  Fifth  Circuit. 
Ifr.  D.  D.  Duncan  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
April  8,  1007.    2K«ini«««J  with  eoeta,  em 

notion  of  eounsd  lor  ths  plaintiff  in  error. 


Cunvi.Ain>   Cuffs   Ikoit  Cokpaitt,  PvH- 

tioner,  v.  East  Itasca  Hiiniita  Covpaht. 

[No.  803.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Conrt  of  Appeals  for 
Che  Eighth  Circuit  Rp«  same  case  below. 
76  O.  a  A.  SOS,  146  Fed.  232. 

Jfr.  W.  P.  BsbiM  for  petitivner. 

Jfr.  J.  L.  Waihbum  for  respondent. 

April  IS,  1007.    Dmitd. 

School  VianKtor  No.  II,  Dakota  Oouirrr, 

Nebraska,    Petitioner,    v.    Edwazd    S. 

Chafuait    «t    al.,    Administraton,    eta. 

[No.  «58.] 

PetlUon  for  a  Writ  of  Certiorari  to  the 
United  State*  drcnit  Conrt  of  Appeals  for 
the  Eighth  Circuit  See  same  case  below, 
152  Fed.  887. 

Mr.  Elim  B.  Bubbard  for  petiUoner. 

No  appearanoe  for  respondents. 

April  16,  IBOr.    Denied. 

Bat  Punn  Isnia.  ijoutaitt,  PelUi^ntr,  «k 
RioBABD  Wood  et  al.    [No.  8S9.] 
Petition  for  a  Writ  of  Certiorari  to  Oa 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  CircnlL 

Iteetra.  Bonnie   Taylor,  A,  L.  Jaeikeoti, 

and  B.  M.  Qarwood  lor  petitioner. 
ifr.  Richard  Wood  in  propria  psrsono. 
AprU  IB,  leOT.    Denied. 

Deutsoek  IiEtaktb  Liirra,  eta,  Petmoner, 
V.  J.  BAXimL  STXPHBnsoif  el  at.  [No. 
673] ;  DxDTaoHK  Letantk  Linxs,  etc.  Pe- 
titioner,  D.   ConSTAKTIKZ   8.    GAI.AJIpPIIlja 

[No.  674.)  Dzutbohe  Levante  IditiE,  etcu. 

Petitioner,  o.  EiULS  BnoiBsita  CoupAirr 

[No.    676];    DEuraoBX   Letaiite   Lihi^ 

etc..  Petitioner,  «.   Natioral  Boaed  or 

Mabihe  UnDEBWRTTEBa  [No.  676] :  Dcdt- 

■OKI  IdnAKTE  Lnm,  etc.  Petitioner,  •, 

William  H.  Habbis  [No.  677]. 

Petitions  tor  Writs  of  Certiorari  to  the 

United  States  Circuit  Conrt  of  Appeals  for 

the  Semnd  Circuit.     See  vme  cose  belovr. 

The  Tenedos.  151  Fod.  1022. 

Jfr.  Harrington  Putnam  for  petitioner. 
Jfr.  Laiorenee  Kneeland  for  respondents 
April  IS,  1907.    Denied. 

CATaABim  J.  Whtr,  Sxecotrix,  etc,  !>«(*> 

tioner,  v.  PEHKBTLVAlflA  RaILBOAD  Ctai- 
PAKT    [No.  880];    CATSASIIfS  J.   Wbtt^ 

Executrix,    etc,    i>etitten«r,    v.    Stkav 

Febby    Boat   Pint.KvarniA,    etc     [Ha. 

600], 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  drcott.  See  same  caie  below, 
152  Fed.  385. 

IfeMTS.  La  Boy  a.  Oooe  and  /.  J.  Maoh- 
lin  for  petitioner. 

Jfr.  Henry  a<Uiraith  Ward  for  r 

.      April  IS,  1007.    D» 


lyUOOglC 


1909. 


MEMOEANDtni  GASES. 


BoBBT  T.  Nkhj^  TrustM,  ete..  Petiliw»r, 

V.   UmoN   Natiorai.  Bakk   or  Eakbaj 

Cnr,  Mo.     [No.  6SS.] 

PttiUon  for  a.  Writ  o(  Certiorari  to  t^e 
United  St&tM  Circuit  Court  of  Appeals  for 
the  S^fth  ClRTuIt.  See  Bams  cnae  below, 
TB  a  a  A.  417,  149  Fed.  711. 

If  r.  E.  0.  Brandenburg  for  petitioner. 

Jfp.  if.  L.  Grawfari  for  reapondent. 

April  16,  1907.    Dmiei. 


Cmnrrr  <a  Pbesisio,  Texas,  Pettttoiur,  v. 

KosL-TouKO    Bom   &   Stook   Goupast. 

[No.  esi.] 

PeUtlon  for  a  Writ  of  Certiorari  to  tlw 
United  States  Circuit  Court  of  Appeal*  for 
the  Fifth  Circuit. 

Mr.  T.  J.  BeaU  for  petitioner. 

Mr.  Millard  Patlwtoit  for  reapondenL 
April  Iff,  1B07.    Ormtttd. 


KvajD  Fask  Natiokai,  Bark  or  Clzve- 

laho,  Obki,  at  ol.,  Pttititmvrt,  v.  Ukiob 

TiuBT    t    Dbfdsit    CoHPAin,    Tnutee. 

[Ko.  6B4.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
Onitcd  Statea  Circuit  Court  of  Appeali  for 
the  Fourth  Circuit  See  samo  caM  below, 
7B  a  a  A.  48B.  149  Fed.  g7S. 

Mr.  OAorlM  D.  Mtrriok  for  petitloneia. 

Mr.  B.  M.  Ambler  for  respondent 

April  IS,  lfi07.    Dtnied. 


Vwrm  StATM,  Plaintiff  im  Error,  «.  Tos- 
ur  CiDAB  CoMPAin.    [No.  100.] 
In  Error  to  the  Cireuit  Court  of  the  Unit- 

«d  Btatca  for  the  Eaatom  District  of  Wf>- 

Th«  Attorney  OeMroI  and  Solicitor  Oen- 
•ral  Bout  for  plaintiff  in  error. 

OharlM  Barber  for  defendant  in  error. 

^ril  IS,  1007.  iNnnfaaed,  on  motion  of 
Mr.  Bolieitor  Oeneral  Eoyt  for  the  plain- 
tU  in  error. 


Btatb   ot   Nxw   JnsBT,   Complainant,   «. 

Btati  or  Delawabk.    [No.  I,  Original.] 

Mr.  Robert  B.  MoOarter  for  complainant. 

Mr,  Robert  B.  Riohard*  and  Mr.  Geo.  B. 
Bate*  for  defendant. 

April  Iff,  1907.  Bill  of  complaint  dia- 
miMfd  without  costs  and  without  prejudice, 
•n  motion  of  Mr.  Robert  B.  MoOarter  for 
the  complainanL 


Kx  rAXTEt    In  thb  Hatt^  or  TsurAnso 

Vazqcez    MoBALEa    el    at^    Petitioner*. 

[No.  18,  OrlslnaL] 

Motion  for  Lean  to  File  Petition  for 
AppeaL 

MeuTt.  Charlet  0.  Laneatter  and  Berbert 
B.  Smith  for  peUtioners. 

April  16,  1007.  Oronted,  and  appeal  al- 
lowed on  appellant's  filing  bond  In  the  p» 
nal  sum  of  $1,000,  oonditioned  according  to 
taw,  to  be  approved  bj  tho  Saprtma  Court 
«f  FOrto  Eioo. 


Btahdabb  Oil  Coupaht,  PMthner,  v.  E> 

wAKD  Aso^taoN.     (No.  001.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Btates  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Charlea  W.  Fuller  for  petitioner. 

No  appearance  for  respondent. 

^ril  14,  1B07.     Gninfed. 


Ex  rABTi:  lit  TBI  MATn»  or  Johit  Jobit- 

BOH,  Appettaia.     [No,  701.] 

AppeaJ  from  the  Clrouit  Court  of  the 
United  SUtes  for  the  Bonthem  District  (rf 
New  York. 

April  17,  1M7.  Docketed  and  OimieMd 
on  motion  of  Mr.  Alford  W.  Coole]/  In  behalf 
of  counaeL 


DavD)  H.  UnxEB,  Trustee  etc,  •*  oL,  P«lf- 
tionert,  v.  &.  0.  MoCobhicie  et  aL    [NOh 

690.] 
Petition  (Or  a  Writ  of  Certiorari  to  the 

United  SUtes  Cireuit  Court  of  Appeals  for 

the  Recond  Circuit.    Sv^  same  case  below,  In 

re  Snllr.  152  Fed.  010. 
Meter*.  Bettry  W.  Toft,  John  W.  BootUy, 

Edward  B.  Blane,  Benry  WoIImon,  George 

B.  Graham,  and  F.  W.  M.  Outeheon  for  peti- 
tioners. 

ilestr*.  Julien  T.  Davit,  Abram  I.  BUcue, 
and  Oarrard  Olenn  for  respondents. 
April  22,  1907.    Denied. 

WnuAK  UcCoAOH,  Colleetor,  etc,  Petitioih 
er,  o.  Philadelphia  Tiubt,  Safe  Depoh- 
iT,  A  Ihsubakci  Coutaht  *t  «!.,  Szeen* 
tors,  etc  [Nos.  602,  603];  WnxiAM  Mo- 
CoAOH,  Collector,  etc,  J'«tilion«r,  «. 
Obobob  W.  NoBBia  et  oL,  Executors,  eto. 
[No.  601.] 

On  Writs  of  Certiorari  to  the  United 
States  Qreuit  Court  of  AppetOs  for  tht 
Third  Cfrcnit.    See  snme  esse  below,  73  C 

C.  A.  610.  142  Fed.  120. 

Tie  Attorney  Oenerdt,  Solicitor  Oenerol, 
and  Jfr.  J.  0.  McReynold*  for  petitioners. 

ifr.  B.  Oordon  McCouch  for  respondents. 

April  22,  IB07.  Judgments  affirmed,  with 
ooBta,  bj  a  dlTlded  oourt,  and  cauaea  remand- 
ed to  the  Circuit  court  of  the  United  Statea 
(or  the  Bsatem  IHstriet  of  Pennsylva 


lyCOOglC 


7H 


SI  SUPREME  COURT  REPORTER. 


Ooi.  Teuc, 


Uimvi  Sntxi,  Petitioner,  v.  Muaojt 
Tbubt  CtatPAWi,  Tnwtee,  eto,  [No.  605.] 
On   Writ    of    Certiorari    to    the    United 

BtfttN  Olroait  Court  ot  AppcaJa  for  the 

Beroith  Clrcalt.     See  satna  etm  below,  T4 

a  &  A.  439, 143  Fed.  801. 

The  AllanMji  General,  BoHcitor  Qerteral, 

&nd  il/r.  J.  8.  ilcRcynolda  tor  petitioner. 
ilesart.   llorri»   U.   Totonley  and  E.   W. 

Bradford  for  reapondent. 

April  22,  1007.    Judgment  affirmed,  1^  m 

divided   court,  and  oauia  renuuided  to 

DUtrict  Court  of  the  United  States  for 

Diatrtet  of  Indiana. 

New  Oblkars  Great  Nobtherit  Railboad 
COHPANT,  Appellant,  «.  Mississippi  Rail- 
boad Couuissioir  el  oL  [No.  G15.] 
Appeal  from  the   Circuit  Court  of  the 

United  State*  for  the  Southern  District    ' 

Hiaaiaalppl. 
Ur.  Ilaroelliie  Oreeit  for  appellant. 
Uettrt.  R.  V.  FUtohar  and  0.  B.  Alewc 

ier  tor  appelleea. 
Afril  22,  1907.    Decree  reverted,  at  the 

eoBt  of  appellant,  on  conteuion  of  error, 

and  eanae  remanded,  to  be  proceeded  In  ae- 

eordlng  to  law,  on  motion  of  Mr.  Uaroei- 

hu  (hvcN  for  the  appellant. 


UAoon  Mtkbs,  Appeilattt,  «.  Ardbew  P. 

Wyvobe,  Late   SherifC,  eto,  «t  ei.    [No. 

SSB.] 

Appeal  from  the  District  Court  ot  the 
United  Statea  for  the  WeeUm  District  of 
UISBOurl. 

Meeere.  Jame*  B.  Eatby-Bmith,  W.  B.  fow- 
ler, and  B.  B.  Buff,  for  appellant. 

Mr.  Herbert  S.  Badley  for  appelleea 

April  22,  1907.  Diamieted  with  eosta, 
pursuant  to  tba  Tenth  Eula, 


Johh    a.   CuBTin,    Truatea,    AppeJlant,   «. 

Okbtbodk  p.  Tcokbk.     [No.  317.] 

Petition  for  a  Writ  of  Certiorari. 

Jfsiara.  Lee  U.  friedmon  and  Botert  K. 
Diekermtm  for  appellant. 

Mr.  John  H.  Sherburne,  Jr.,  for  appellee. 

April  22,  1907.     Denied. 

ISAAO  BEBESon'  at  si.,  AppelEonta,  «.  Sau- 

DZL  H.  MABCOaE,  X eatamentary  Executor, 

etc.     [No.  ZBO.] 

Appeal  from  the  Circuit  Court  of  the 
United  Statea  for  the  Eastern  District  of 
Louisiana. 

iff.  Hearif  L.  Irfuortw  for  appellanta. 

No  appearanee  fOr  appellees. 

April  SA,  1907.  Diemieeed  with  eoats, 
pnrauant  to  the  Tenth  Eal& 


Webster  Coal  ft  CoKX  Cokpakt,  Felilion- 
or,  V.  A.  J.  Casbatt  et  oL  [No.  708.] 
pEnnsTLTAKU  CoAi.'&  Coke  Coupaitt, 
Pelifionar,  o.  A.  J.  Cassait  et  al.  [Nol 
706.] 
Petitions  for  WrlU  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

Meaert.   John   W.   Qriggt  and    George  B. 

Qmhara  tor  petitioners. 

Mr.  John  O.  Johneon  tor  reapondenta. 
April  29,  1907.    Oraate^ 

WiLUAU  Bpauos,  Jb.,  Appellant,  r.  H.  L 

Firra,  Sheriff,  etc.    [No.  642.] 

Appeal  from  the  District  Court  of  the 
United  Statea  for  the  Eastern  District  of 
Missouri. 

Mt.  Oharlet  F,  Wilton  (or  appellant 

Ur.  V.  T.  GetitfTi  and  Mr.  Herbert  B. 
Badley  for  appellee. 

April  29,  1S07.  Final  order  affirmed  with 
coats.  Volentina  t.  Mercer,  201  U.  S.  131, 
60  L.  ed.  693,  26  Sup.  Ct  Rep.  368;  Falta 
V.  Murphj/,  201  U.  &  128,  SO  L.  ed.  6S9, 
26  Sup.  Ct.  Rep.  386;  Vrquhart  r.  Broum, 
aedded  March  18,  205  U.  S.  ITS.  51  D.  ed. 
760.  27  Sup.  Ot  Rep.  459:  Be  Eckart.  166 
U.  S.  481.  483,  41  U  ed.  10S5.  lOSfl.  17  Sup. 
Ct  Rep.eS8;  Tinahv  t.  Anderion,  ITl  U.S. 
101,  lOS,  43  L.  ed.  91,  06,  IS  Sup.  Ct  Rep. 
805;  Oraemer  v.  Washington,  166  U.  B.  124, 
42  L.  ed.  407,  18  Sup.  Ct.  Rep.  1 ;  Bm  parte 
Harding,  120  U.  S.  782,  30  L.  ed.  324,  7 
Bup.  Ct  Rep.  780. 

WsitK  Stab  MnTuia  Gohpaht,  Plaintiff  te 

Error,  t>.  Neu  O.  Holtbebd  at  al.   [No. 

412] ;    CI.ABS   W.   JoHnsoN,   Plaintiff   ui 

£rror,  «.  White  Stab  Mutiko  Cuupant 

or  Ilukois  et  ak  [No.  047];  Peteb  H. 

AKDEBBcar,  Plaintiff  in  Error,  v.   Wulxs 

Stab  liisBta  Coupaitt  ot  Ilukoib  et  oL 

[No.  848.] 

In  Error  to  the  Supreme  Court  of  tha 
State  of  IllinoU. 

See  same  ease  below,  220  DL  fi78,  77 

.  E.  S27. 

Ueeare.  Frederick  8.  Winaton,  Bitoe  B. 
Btraion,  John  Barton  Payne,  and  Harri*  F. 
Williajae  in  support  ot  motions. 

Jfeaara.  Oharlee  E.  Hamill  and  Carl  B, 
Ohindblom  in  opposition  thereto. 

April  29,  1007.  Diemissed  for  the  want 
ot  jurisdiction.  Eayu>ard  t.  Denny,  158  U. 
S.  180,  39  L.  ed.  941,  15  Sup.  Ct  Rep.  777; 
Francisco  y.  Scott,  111  U.  S.  788,  28 
L.  ed.  693,  4  Sup.  Ct  Rep.  688;  DdnuM  t. 
Merchantt"  i/ut.  Int.  Co.  14  Wall.  661,  £0 
L.  ed.  757;  Erie  R.  Co.  v.  Purdy,  185  U.  S. 
148,  46  L.  ed.  847,  22  Sup.  Ct  Rep.  806; 
F.  G.  Oaley  Btave  Co.  t.  Butler  Co*nty, 
166  U.  B.  648,  41  L.  ed.  1149,  17  Sup.  Ct 
Bap.  TOD. 


,y  Google 
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VtLUAM   Bums   ft   Bur.   PtUttoner. 

UmsD  Shut  ft  C(hx.ab  CoicrAirT  H  dL 

CNo.  870.} 

PMttiOB  for  a  Writ  of  Certionri  to  the 
United  Btfttw  Gireait  Oouit  of  JppMb  for 
tbe  Second  Qrenit.  Bee  Hune  caae  below, 
T9  a  a  A.  44%  149  BW.  7S& 

JfflMTS.  JVanlb  5.  Bloofc  and  Ooorpe  ^. 
Moihmr  for  petitioner, 

Jfr.  H.  C.  Jf«Mimer  ud  Jfr.  LMufUM 
Wffori  for  rcapondenti. 

April  29,  1607.    AMi<d. 

Kiw  YoKX  Cnmu.  ft  Bnoaoir  Btm  Ru& 

BOAD  CoKPAjrr,  PotMofier,  «.  OiTHxmn 

MoOratb.     [No.  70S.] 

Petition  for  k  Writ  of  Certiarul  to  the 
United  SUtes  Cirenlt  Ooiut  of  AppeftU  for 
the  First  Circuit.  See  Mune  cue  below, 
IBl  Fed.  436. 

Jfr.  J.  B,  UtOtncmt  for  petitioner. 

Mr.  BohnM  Oonrad  for  reapondent, 

April  29.  1B07.    Dented. 

Tnoius  B.  CUuzifT,  P«tUbmtr,  «.  Unr- 

ED  Statxs.      [No.  6SS.] 

Petition  for  a  Writ  of  Certionui  to  Uie 
United  States  Circuit  Court  of  AppeftU  foi 
the  Dightb  drmit.     See  eama  etm  bd 
7S  O.  a  A.  243.  I4&  Fed.  305. 

Br.   Oeorgt  y.  Boater  tor  petitioner. 

TAe  Aftoroey  Otneral  and  Bolioitor  0«» 
trml  Bogt  for  respondent 

Hay  13,  1007.    i)«ni«(L 

TMKDtsacK  HnsEBT   Rahbdeit,   PefiMoMr, 
V,  Hemst  M.  Exowixb.    [Ko.  QSS.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeal*  for 

tbe   First   Cirealt.     See  aame  ca*e  below, 

IBl  Fed.  721. 
Mr    Wm.  Bstd  Bigelow  for  petitioner. 
Mr.  t'vli»  aookemann  for  reapondent. 

Ha7  13,  1907.     D&nied. 

AaitouB  ft  CouPAitT,  Fetitioner»,  v.  ASHIS 

Skene.    [No.  605.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  First  Circuit 

Me^^rt.  BoUMd  Oray  and  John  Q.  Ormg 
tor  petitioners 

UettTt.  Charlea  H.  Fuk»,  Andtwio  FUk*, 
and  Charlea  B.  Fiske,  Jr.,  for  respondent. 

May  13,  1007.    Denied. 

AI.1BKA    Tread  WELL    Gold    Miirma    Com- 
Fani,   Petitioner,  e.   Z.  R,  Chknet,  Ad- 
minietrator,  etc     {No.  097.] 
Petition  for  a  Writ  of  Certiorari  to  tlie 

United  SUte*  Circuit  Conrt  of  Appeal*  for 

tbe  Nintli  Orcnlt.    See  same  caae  below.  78 

C.  a  A.  498,  148  Fed.  80S. 
Mr.  CharUi  J.  Faulkner  for  petitioner, 
MeMTi.  J,  J.  Darlington  and  R.  If.  Jt^ 

mlnga  for  respondent 
Us7  IS,  1907.    Denied, 


Jam.-  B.  HnnBMw,  PeHttoner,  «.  Aim 

U.  Enrsn  et  al.    [No.  711.] 

Petition  for  a  Writ  of  Certiorari  to  tk* 
United  SUte*  Cinmlt  Conrt  of  AppMU  tev 
the  Fourth  CItcalt  See  nme  cata  bafow, 
7«  a  a  A.  198,  14B  EM.  810. 

Mr.  V.  B.  Aroli*r  for  petitioner. 

ittatrt,  John  9.  UeOluer  and  Janm  B. 
MeOlver  for  reapondent*. 

May  IS,   1007.     Denied. 


Jamb  L.  BcAoram  et  oL,  PeHlbnun,  9. 

UMimi  Btatcb.     [No*.  717,  718.] 

Petition*  for  WriU  of  Certiorari  to  Um 
United  SUte*  Cirenit  Onirt  of  AppeaJ*  tor 
tbe  Fifth  Circuit  Bee  eame  case  below,  102 
Fed.  816,  617. 

Jfr.  f  et^w  H.  Pamr  and  Mr.  F,  L.  JtioA- 
ordaoM  for  petitioner*. 

Tlie  Attornay  GenenU,  Bolioitor  Oet%er^il 
Botft,  and  Mr.  W.  W.  Eowe  lor  respoMUoL 

May  13,  1907.    Demied. 


BHKA  L.  EAIPT7  In  behalf  of  Wkala  Eaip*. 
ApfMlIont,  V.  li.  B.  PiHEHAH,  Prcaidott 
of  the  Board  of  Health,  etc  [No.  178.] 
Appeal   from  th*  District  Court  of  the 

United  SUte*  for  the  Territory  of  EawalL 
ifr.  A.  Q.  M.  BoberKon  for  appellant 
Mr.  Lorrin  Andretoe  for  appellee. 
May  13,  1B07.     Death  of  Milcala  Eaipn 

harin^  been  suggested,  and  tli*  ease  abated, 

appeal  ditmieeed. 


Bx  PABTi:     Iir  TBK  Mattes  or  Gbobsi  H. 
CsAwrcSD,    Pstttioner.     [No.    —     Origi- 
nal.] 
Motion  for  Leare  to  File  Petition  for  m 

Writ  of  Habeas  Coitus. 

Br.  Uenry  U.  Boyt  lor  petitiocar. 
May  13,  1Q07.    Dented. 


IX    THE    UATIEB    of    ChABLBS    UOBBAHKlt, 
Petitionar.     [No.  — ,  Original] 
Motion  for  Leave  to  File  Petition  for  a 

Writ  of  Habeas  Corpus. 

Mr.  John  B.  Okaddock  for  petitioner. 
May  13,  1007.    Denied. 


EXPANDED  Metal  Cohipast  et  al.,  Pelititm- 

ere.  «.  Evqskb  S.  Bbadfobd  et  al.     [Nob 

713.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Conrt  of  Appeal*  for 
the  Third  Cireult 

Mr.  Srneit  Boward  Bunter  for  petitlon- 


Mr.  B.  Baywari  FaMMUee 
it*.  ,  „  ,  , 

May  IS,  1907.    OtmM 


U  far  MBpOBd*, 


TW 


2T  SUPREME  COURT  REFORIEB. 


Oor.  Tbku, 


Baitoxl  B.  Bakthaji,  Patttionar,  «.  Jomi 
D.  Pabk  k  SmB  Co.    [No.  Tl*.] 
Petition  for  »  Writ  of  GerUonri  to  tha 

nnited  States  Circuit  Court  of  iippcftU  foi 

the  Sixth  Circuit. 
Ur.  Fnnk  F.  BmS  for  petitioner. 
iSM,y  13,  1907.    ffranfad. 


UuucoTH   Mntma   Comutr,   Plaintiff  in 

Brror,  v.   QflAin)  CurrBAi.  Munns  Coh- 

pAitY  rt  ol.     [No.  774.] 

Jfr.  R.  y.  Batkin  for  plaintiff  In  error. 

M>7  27,  I90T.  Write  of  error  mod  eer- 
tiorkri  granted,  on  motion  of  Mr.  R.  If. 
Bailcin  for  plaintiff  in  error. 


Leeds  &  Ctrun   Ookpakt,  Pe«tfen«r,  w. 

VtcioB  Talkiko  MAOFim  Goupant  et  oL 

[Noe.  742,  7«.] 

Petitions  for  Writa  of  Certiorari  to  tlie 
United  Statea  Circuit  Court  of  Appeal!  for 
Ota  Second  drenlt. 

Mr.  Lout*  Hiok«  for  petitioner. 

Mr.  HoroM  Petiit  for  reapondent. 

iSttf  27,  1M7.    GFnuilwL 


Kx  rAxrm:  Iir  the  Mattes  gv  tbk  St. 
Loms  Murms  ft  Milliko  Coufaiti  or 
UoKTAitA,  Petlftoner.  [No.  17,  OriginaL] 
Mr.  Jatkton  B.  Boltton  for  petitioner. 
Mettr:  Ohaa.  J.  BughM,  Jr.,  W.  B.  Cullan, 
A.  B,  Browne,  and  AUm,  Britton  tor  respcmd- 
enta. 

Maj  S7,  1007.  Per  OuWam:  Rule  dis- 
charged and  petition  for  writ  of  manda 
dinnlued.  B«  fitoe,  IBS  U.  S.  894,  SO  L.  ed. 
lOS,  10  Sup.  Ct  Re^  140;  B»  Pottita  (Vxj 
27,  1907),  ?0a  a.  8.  828,  BI  U  ed.  1061,  27 
Sup.  Ct  Hep.  729. 

TiOT  Waqok  Woses  Cohpaitt,  PeflMoiier, 

V.   HowAXD  L.  Hakoock,  TniBtee.     (No. 

641.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Circuit  Court  of  Appeals  for 
the  SpTEDtb  QrcalC  Bee  nme  caae  below, 
1S2  Fed.  60S. 

Maurt.  Ahnon  W.  Butklay  and  tnarlei 
Martindaia  for  petitioner. 

Jf  r.  Jama*  W.  Noal  tor  respondent. 

Mar  27,  1M7.    Dantad. 

Nationai.  Exobai*^  BAm  of  Paovumsta, 

R,    l„   Petitionar,   v.   Cnr   of   Sufuiob, 

[No.  7ia.l 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statea  Clrenlt  Court  of  Appeals  for 
as  Berentta  Orcnlt.  See  same  ease  below, 
T8  a  a  A.  179,  148  Fed.  IL 

ifr.  J.  B.  Oaldxoall  for  petitioner. 

No  brief  for  respondent 

May  27,  1907.    Daniai. 


Town  or  Cehtebvuxb  STAtion,  St  Clab 
Comrrr,  lu.,  Ptftifionsr,  v.  NoKiuw&OF- 
EBH  SATHias  Bark.    [No.  731.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appe*la  for 

the  Seventh  drenlt. 
ifr.  Sdioard  O.  Kramar  for  p«titionar. 
Mr.  B.  B.  Oanbjf  for  respondenL 
May  £7,  1007.    iJenied. 


Sbtuodb  W.  BoirsALL,  PatiUanar,  v,  A» 

THUS  C.  Plait.     [No.  784.] 

Petition  for  a  Writ  of  Certiorari  to  th» 
United  States  Circuit  Court  of  Appeals  far 
the  Second  Circuit.  See  aama  ease  below, 
IBS  Ted.  12S. 

ifr.  Louit  Lo«oen«tem  for  petitioner. 

Jfr,  John  M.  Ooit  for  respondeat. 

Mar  ^T.  IBOf-    Daniad. 


CHABUa  M.  Wabd  at  at.,  Admrs.  eto.,  P^ 

titionari,  v.  Mabia  E.  G.  MoK.  Wabd  at 

al    [No*.  73E,  738.] 

Petitions  for  Writa  of  Certiorari  to  th* 
United  SUtes  Clrenlt  Court  of  Appeala  tor 
the  Second  Ctrcoit.  Sec  bbthc  cose  below, 
74  O.  0.  A.  146.  145  Fed.  1023. 

ifeatr*.  Btnry  M.  Ward  and  Avatan  ff. 
Pom  for  petiUonera. 

Ur.  W».   Q.  Wilaon  for  t 

M^  27,  1007.    Dvniad. 


HoBTH  CmoAM  SxBnt  Raiuoad  Coiifajiv 
rt  «!.,  PaHMoMT^  V.  Chioaoo  Coniou- 
DATKt  TBAorum  CovPAST  at  at.  [Mm 
737];  Wbst  CmoAOO  Stbbr  R*ii«oa» 
OcufFAHT  at  dL,  P«Kti0Mra,  «.  Chi(]a«» 

OORBOLIDATD  TBAOTIOIt   ColfPAHT  «t  •!. 

[No.  738.] 

Petitions  for  Writa  of  Certiorari  to  tb» 
United  States  Gircnit  Court  of  Appeala  te- 
the  Seirentb  Cironlt 

Mr.  Benry  8.  Eobbina  for  petitioner*. 

Jfewra.  iToMaa  P.  Maoghar,  Natlutnial  0. 
Baara,  Olaranoa  A.  KiUgh$,  and  A.  J.  Bop' 
feifia   for    reepondents. 

Mar  27,  1907.    Daniad. 


AMmoAit   News   Coupaitt,   Patilfon^,  Sk 

UmTKD  BTATca.     [No.  740.] 

Petition  for  a  Writ  of  Certior*ri  to  tho 
Unltad  SUtM  Circuit  Court  of  Appeals  for 
the  Second  Circuit.  See  same  caas  below. 
US  Fed.  lOlT. 

Jfr.  Albert  B.  WaaMum  for  petitioner. 

Tha  Attomay  Oaneral  and  fiolieilor  0«»- 
aral  Bogl  for  respondent. 

M., H, i»07.  iMM.    _,,(^;ooQ|e 


I»DS. 


MEHOBAHDUH  CASES. 


Oddib  k  CoAtn  Lam  Bittmhh  OoicpAirr, 

Patitionar,  «.  Uifioir  Haxk  <a  Knmiunni^ 

Va.     [No.  744.] 

PrtiUon  for  a  Writ  of  On-Uonri  to  tho 
DnKad  SUUs  Ciroolt  Conit  of  AppMlc  f» 
tha  Fourth  drndt. 

Mr.  Thomat  B.  WomaiA  for  p«tttIonar. 

Mr.  Wm.  L.  Boyall  for  KipondaBt 

lb7  87,  1907.    Dmicd. 


Staklkt  Fsunna,  PaKfiMW,  w.  Dinr^ 

Bt*.TtB.     [No.  746.] 

Patitlon  tot  a  Writ  of  Cartlorari  to  tlie 
United  States  Circuit  Court  of  AppeaU  for 
Om  Third  CSmvU;  8m  mm  cim  balow, 
U3  Fad.  IDS. 

Ifr.  OJUrlM  L.  FraOay  for  pMiUowr. 

n«  ^«ofw«v  OoiMrvl  ud  floIMtor  ffaw 
9rai  Boy*  tot  reapoadent^ 

Umj  »,  UOI.    ItanM. 


OAinHDO  AiioaTA  •(  oL,  IpptiroMt^  «.  Pao- 

iT«  OF  FoBTO  Bioo.    [Ho.  7B1.1 

Appa^  tram  the  Supreme  Court  of  Fnto 
Blea 

SoUeiior  Omerat  Hoyt  for  appellae. 

Ibi7  27,  1007.  Docketed  and  ifwmUaarf 
with  eoflta,  on  moUon  of  Mr.  aoUnUor  Omi- 
erol  Hoyt  on  behalf  of  oomuel  for  appalleaa. 


Susan  E.   Poi'i'uiruELD,  PeMflMMr,  e.   Qb- 

■aiD  D.  UooiE,  Tnwtea,  eto.,  «t  ol.  [No. 
7«a] 

Patltton  for  a  Writ  of  Certiorari  to  tlw 
Unitod  States  Circuit  Court  of  Appaala  for 
the  Fourth  droult 

Ur,  forrttt  W.  Brmon  for  patitloner. 

No  appaaranea  for  reapondant. 

VSmj  87,  IMT.    Diam       " 
«mbm1  fu  jtetmoBT. 


Ens  or  Oases  nr  Vol.  27. 


oy  Google 


3,GoogIc 


3,GoogIc 


3,GoogIc 


3,GoogIc 


3,GoogIc 


3,GoogIc 


3,GoogIc 


